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viduals 2346 
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tlement officer on merits of claim is pre- 
supposed 5436 
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- S. 116 a7id Sch. 3, Art. 1 (a)—Zirafc 

land—Operation of Art. 1 (a) is not ex¬ 
cluded by S. 116 (FB) 3986 
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-S. 147.^ (2) — Civil P. C. (1908), 
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-S. 153 —Question whether ‘’naqdi” 
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- Sch. 3, Art. 1 (a) ayid S. IIG—Zirat 

land Operation of Art. 1 (a) is not ex- 
eluded by S. IIG (FB) 39S6 

Bihar and Orissa Excise Act (2 of 1915) 

S. 47 (a) — Criminal P. C. (1898), 
S. 235 Sentences passed under S. 47 (a), 
Bihar and Orissa Excise Act and Ss. 9 (c) 


Bihar and Orissa Excise Act 

and 9 (f), Opium Act, in same trial in 
respect of two sales of opium to same 
person and for possession of residue — 
Trial is nob illegal — Separate sentencea 
for possession and sale did not contra¬ 
vene General Clauses Act, S. 26 250 

Bihar and Orissa Tenancy Act (2 of 1913) 

- S. 31 — “Registration” only raeana 

that landlord should signify consent to 
transfer — Consent may be verbal or 
written 255a 

- S. 31—Transferee of occupancy haa 

to apply for consent of landlord—Trans¬ 
feree is liable to pay fee after consent— 
Suit lies to recover it and also second 
appeal from it 2556 

-Ss. 57, 215, 220 ayid 221—Under- 

raiyati interest is incumbrance — Auction- 
purchaser not taking steps to annul in¬ 
cumbrance as prescribed by S. 221 can¬ 
not eject under-raijab under S. 57 416 

- S. 154—Nij chas is proprietor’s pri¬ 
vate land—Land to be nij chas must bo 
recorded as such not only in Provincial 
settlement, but also in settlement bet¬ 
ween 1906 and 1912 529a 

-S. 232—S. 232 provides for contracte 

between landlord and tenant preventing 
tenants from acquiring occupancy land 
under kabuliyabs with stipulation to give 
up possession—Tenants held liable to be 
ejected under kabuliyat 5296 

Cattle Trespass Act (1 of 1871) 

- Ss. 10 and 24—Trespass or damage 

under S. 10 must bo proved for oOence 
under S. 24 649c- 

-jS. 24—There must be proof and find¬ 
ing that cattle were seized while tres¬ 
passing and causing damage 628a 

C. P. Land Revenue Act (18 of 1881) 

- Ss. 65 ayid 132—S. 132 does not em¬ 
power Deputy Commissioner to deal with 
suit for ejectment or for recovery of 
gauntiaship—Such suit is cognizable by 
civil Courts (SB) 432(j 

-S. 65-/1—Object is to retain certain 

selected families in gauntiaship of their 

villages (SB) 432a 

- S. 6d-A, Cl. (4)—S. 65-A. Cl. (4), is 

mandatory—Right of eldest male heir to 
resign rights as gauntia must be exercised 
when succession opens (SB) 4326 

--S. 6.5-/1 (l) (6)—Right of election 

under S. (4) (b) must he exercised 

in respect of entire estate devoh ing on 
oldest member—There can he no sj)! itting 
up estate or tenure into diileior.t parts 

(SB) 432rZ 
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C. P. Land Revenue Act 
-S. 65-^1 (4) (b )—Death of person on 


whom two gauntiaships are vested — 
Eldest heir can resign at time of succes¬ 
sion in favour of another heir either both 
or one gaunfciaship (SB) 432e 

Chota Nagpur Encumbered Estates Act (6 of 
1876) 

--S. 3—Debt and liability is pecuniary 

liability and not contractual one 598a 
S. 3 “Liability in respect of which 
protection is granted is that to which 
holder of property is subject—Expro¬ 
priated proprietor in possession as tres¬ 
passer is not holder—Execution of decree 
for possession obtained against proprietor 
in respect o£ such property is nob barred 
by S. 3 5986 

- Ss. 3(c) and 12-.4—Contract by dis¬ 
qualified proprietor involving him or his 
heirs in liability is invalid—Ratification 
of contract bo pay debts incurred during 
period of disqualification is also invalid 

135 

Chota Nagpur Tenancy Act (6 of 1908) 

-Court under Act is nob entitled to 

eject tenure-holder 39*26 

-Rent decrea, execution of—Home- 

sbei'i put to sale—Decree-holder purchas¬ 
ing it and taking possession—Application 
for restoration of possession male two 
years later by tenants—Second appeal 
lies bo High Court—Tenants held could 
not go behind sale and recover possession 
under Civil P. C. (1908), O. 21, R. 95 G1 

- S. 4 — Holder of prodhaui patta is 

in position of quasi service tonure-holder 

392a 

- S. 139 (5) — Wrongful dispossession 

of tenant—Suit to recover possession in 
civil Court is maintainable 633a 

■- S. 139 (6)—S. 139 (6) gives Deputy 

Commissiouer jurisdiction to deal with 
disputes as between parties claiming 
oflice of proJhan 392c 

-S. 139 (G) and (8) — Suit bo eject 

proihan does nob fall under sub-S. G nor 

is it covered bv sub-S. (8) 392^Z 

Civil P. C. (5 of 1908) 

- S. 2 (2) and 0. 9, li. 8 — Order of 

dismissal in presence of one of several 
plaintiffs amounts bo decree 376 

-‘S. 11—Bengal Tenancy Act (1885), 

S. 10-3.A—Proceedings under S. 105-A — 
Relationship of landlord and tenant held 
nob to exist — Suit for ejacbmcnb as tres- 
[lasser—Issues raised and determined in 
previous proceeding held res judicata 

6G0 (2)6 

-S. 11—Rent suit — Decree does not 


Civil p. c. 

operate as res judicata as to rate of rent 
payable for years other than those covered 
by decree 647 

-S. 11—Issue must be beard and 

finally decided 618 

-S. 11—Dismissal for proper frame 

of suit is not res judicata—Suit dismissed 
for want of evidence—Decision is res 
judicata 575a 

- S. II—Execution —Holding attached 

—Omission by tenant to raise objection 
as to oon-transferability —He cannot 
raise it in subsequent execution proceed¬ 
ing 5336 

-S. 11—Plea of, can be taken up in 

appeal 526(2)a 

-S. 11—Question left undecided by 

appellate Court but decided by trial 
Court is nob res judicata 526(2)6 

- S. 11—Execution—Objection raised 

and gone into—Same objection cannot be 
considered on subsequent application 

457a 

- S. 11—Suit for rent as usufiuobuary 

mortgagee—Plaintiff’s title as mortgagee 
put in issue and decided against him — 
Subsequent suit for rent is res judicata 
—S. 60, Ben. Ten. Act, has no applica¬ 
tion—Bengal Tenancy Act (1835), S. 60 

377(2) 

-S. 11—Suit on promissory-note — 

Suit dismissed — Pro-note found not 
genuine — Plaintiff prosecuted for for¬ 
gery but acquitted—Suit by plaintiff for 
damages for malicious prosecution—Find¬ 
ing as to genuineness of pro note in pre¬ 
vious suit is nob res judicata 275a 

-S. 11—Decision does nob operate as 

res judicata against pro-forma defendant 
against whom no relief is claimed 263 

-S. 11—Hindu law— Widow—Full 

estate is vested in widow for some pur¬ 
poses— Alienation in accordance with 
custom in family—Decree against widow 
is binding on reversioners 176a 

-S. 11 — Land tenure—Jagir—Police 

jagirs in zamindari ofPachete are heredi¬ 
tary subject to certain conditions—Sale 
of jagir in execution of decree for arrears 
of rent—Objection to sale by jagirdar 
dismissed and suit to set aside also dis¬ 
missed—Suit by subsequent jagirdar for 
possession of jagir is barred by doctrine 
of res julicata 73a 

- S. 11—Decree— Execution— Objec¬ 
tion not taken in previous proceedings 
regarding validity of decree cannot be 
taken in sabseiusnt proceedings 41o 
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-S. 47—Ex parte decree against defen. 

dant—Defendant consenting to attach¬ 
ment pending rehearing of case — Suit 
decreed—Plaintiff applying for sale—Ob¬ 
jection by defendant that holding was 
not transferable and he had no saleable 
interest in it—Court holding that holding 
could not be sold but right, title and in¬ 
terest of judgment-debtor could bo— 
Order is appealable—Whole question in 
controversy was whether judgment-debt¬ 
or had any right in holding—Judgment- 
debtor is not estopped from objecting to 
sale 604c 

-5. 47—Suit by auction-purchaser to 

recover property purchased after con¬ 
firmation of sale is not barred by S. 47 
—Time runs from date of confirmation 
—Suit is governed by Limitation Act 
(l908), Art. 133 and not by Art. 180 

546 

-S. 47 and O. 21, S. 100—Purchaser 

■of noD-bransferable holding is represen¬ 
tative of judgment-debtor—He is not en¬ 
titled to object to sale under O. 21 , 

R. 100 483 

S. 47 and 0. 21, R. 96—Proceedings 
for delivery of possession are not execu¬ 
tion proceedings and no appeal lies 395a 

- -Ss. 47 and 144— “ Parties ” in 

S. 144 includes representatives—Sections 

must be read together 306a 

Ss. 47 aiid 144—** Representatives” 
means also representatives in interest 

3065 

S. 47—S. 47 does not apply bo pro- 
ceodiugs to set aside execution sale—In 
such case order ie nob a decree 207a 
^ —Order refusing to discharge 

receiver appointed in execution proceed¬ 
ings falls under S. 47 60 

S. 48—S. 48 does nob apply to revi¬ 
val of anbece'deat application held in sus¬ 
pense by reason of some bar—Such appli- 
cation is governed by Limitation Act 
(1908). Art. 181 296(2) 

S. 54—Decree for partition of reve¬ 
nue-paying estate—Civil Court can exe¬ 
cute it—Partition effected by civil Court 
~Parby applying to Collector for parti¬ 
tion of land revenue—Collector can re- 
consider allotment of shares—Civil Court 
cannot reopen partition properly made 
otherwise than by way of review—Effect 
of final decree for partition considered— 
Bengal Estates Partition Act (1897), 
Ss. 10, 11 and 12 63 

S. 64 Decree attached— Decree- 


holder cannot deal with it in any way 
pending attachment 4546 

- S. 100—Finding of fact— Finding 

of fact which has not been arrived at 
after a fair, honest and full consideration 
of the evidencs on the record is not bind¬ 
ing on the High Court in second appeal 

6786 

- S. 100— Question of benami or 

fraud is mixed question of law and fact 

632a 

- S. 100—Inferences drawn from facts 

can be corrected 6326 

-5. 100—Intention is question of fact 

693a 

- S. 100—Wilful negligence—Whether 

there is any evidence at all to go to jury 
is quesbiou of law — Question whether 
wilful negligence has been established is 
finding of fact 413 

-S. 102—Small Cause Court decree— 

Munsif as Court of original jurisdiction 
passing order — No second appeal lies 
against order of District Judge 624 

- Ss, 107 and 151 — Appellate Court 

can add parties bo appeal 525a 

- Ss. 109, 110 and 112 and 0. 44, R, 1 

—Appeal to His Majesty in Council—High 
Court has uo power to grant application 
for leave bo appeal in forma pauperis 303 

-S. 110—-Applicability of S. 10, Lira. 

Act bo suit by minor against administra¬ 
tor of his estate for accounts is substantial 
question of law 666 

-S. 110—Suit to recover arrears of 

pension with interest valued at Rs. 5,445 
decreed in appeal — Leave to appeal to 
Privy Council — Interest payable until 
realization cannot be added nor arrears 
accrued due since decree can be taken into 
consideration 566 

-S. 110 — Suit for possession and 

mesne profits — Mesne proBts are to be 
included in valuation 377(l)a 

-iS. 115—Order of civil Court refus¬ 
ing or granting sanction to prosecution— 
High Court can also interfere under Cri¬ 
minal P. C., S. 19-5, Cl. (6 ) G21c 

-S. 115—Law in resj^ect of discretion 

wrongly enunciated — Inadmissible evi¬ 
dence allowed or evidence misunderstood 
—These errors do not involve question 
of jurisdiction and S. 115 does not apply 

G07 

-5. 115—Erroneous decision on ques¬ 
tion of limitation—Revision does nob lie 

390 
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5. 115 — Practice — High Court — 
Record sent for and obvious error ap¬ 
pearing on record — High Court should 
dispose of matters even at interlocutory 
stage 131 i 

S. 115 and O. 40, Td. 1—Receiver— 
Applicant to sue is entitled to inquiry — 
Court disposing of application summarily 
acts with material irregularity and High 
Court can interfere under S. 115 1005 

S. 115—‘ Case”—Scope—Application 
for leave to sue receiver is case lOOc 
-Ss. 141 and 144 and O. 2, R. 2—Ap¬ 
plication for restitution is neither suit 
nor execution — Rules applicable to exe¬ 
cution apply—S. 141 and O. 2, R. 2 does 
not apply 396a 

-144 and 141 and O. 2, R. 2—Ap¬ 
plication for restitution is neither suit 
nor execution—Rules applicable to exe- 
cution apply—S. 141 and O. 2, R. 2 does 
not apply 396a 

- Ss. 144 and 47 — “Parties” in 

S. 144 includes representatives—Sections 
must be read together 306a 

- Ss. 144 and 47—“Representatives” 

means also representatives in interest 

3065 

- S. 144—Assignee can take advantage 

of S. 144 306c 

-144 (i7id 151 and O. 21, R. 92 — 

Sale sot aside and judgment-debtors res¬ 
tored to possession—Applicatiou for com¬ 
pensation does not fall within S. 144, 
but is covered by S. 151 and is governed 
by Limitation Act (1908), Art. 181 52 

- S. 151 — High Court’s inherent 

power — Revision application can be 
treated as memo, of appeal if requirements 
in respect of limitation and court-fee are 
satisfied G68a 

' 5’s. 151 and 107 — Appellate Court 

can add parties to appeal 525a 

- S. 151 and 0. 41. Rr, 23 anr? 25 — 

Appellate Court can also remand case 
for trial under B. 151 — No appeal lies 
against such order — Power should be 
exercised with caution 505(1) 

-S. 151 — Excess court-fees paid by 

mistake—Court can order refund 496 

- S. 151 — Decree — Setting aside— 

^lortgago decree made absolute—Applica¬ 
tion to set aside decree within 30 days 
of knowledge of sale-—Court has inherent 
power to set aside decree 4925 

- S. 151.— Execution — Sale set aside 

by execution Court — Purchase-money 
withdrawn by auction-purchaser — Sale 


Civil P. C. 

confirmed by High Court—Auction-pur¬ 
chaser is bound to refund purchase-money 
—Proceedings for refund of mone’s— 
Court should not enter into adjudication 
between auction-purchaser and stranger 

418 

- S, 151—Decree being executed in 

manner not intended—High Court in its 
inherent power can order proper execu¬ 
tion of its decree 362 (2) 

- S. 151 and O. 45, R. 4—Power of 

consolidation is inherent power of High 
Court—It can be exercised in consolidat¬ 
ing appeals to Privy Council 1965 

-S. 151 and O. 9, R. 9—Execution 

applicatiou dismissed for default cannot 
bo restored—Execution 67a 

- Ss. 151 and 144 and 0. 21, R. 92— 

Sale set aside and judgment-debtors res¬ 
tored to possession — Application for 
compensation does nob fall within S. 144, 
but is covered by S. 161 and is governed 
Limitation Act (1908), Art. 181 52 

-O. 1, R. 9 a7id Soh. 2, Para. 21— 

Question of partition referred to arbitra- 
tion—Some members of joint family not 
parties bo reference—Award is invalid 
and cannot be filed under para, 21 132 

- 0. 1, R. 10—Application for adding 

certain person as defendant rejected— 
No appeal lies against order—Discretion 
wrongly exercised—High Court can in¬ 
terfere in revision under Government cf 
India Act (1915), S. 107 488 

“■ O. 1, R. 10—Probate and Adminis¬ 
tration Act (l89l), S. 70 — Procedure in 
O. 1, R. 10 governs proceedings for dis¬ 
charge of caveat—Caveator should be 
discharged when he loses interest in 
estate 545 

- O. 2, R. 2 and Ss. 144 and 141— 

Application for restitution is neither suit 
nor execution—Rules applicable to exe¬ 
cution apply—S. 141 and O. 2, R. 2 does 
not apply 396a- 

- O. 2, R. 2~Torb—Negligence—Con¬ 
tributory negligence—Suit for removal 
of obstruction to watercourse decreed— 
Subsequent suit for damages—Failure to 
apply for removal of obstiuction held nob 
to amount to contributory negligence— 
O. 2. R. 2 was no bar as obstruction was 
continuing wrong and damages could bo 
claimed. 354 

O. 3, R. 1 and O. 9, R. 9—Appear¬ 
ance Idv pleader—Dismissal in pleader’s 
presence is not dismissal for default— 
R. 9 does not apply 259 
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-0. 6 , B. 17—Written statement rais¬ 
ing new point after issues are framed 
cannot be allowed 230c 

-O. 9, B. 8 and S. 2 (2)—Order of 

dismissal in presence of one of several 
plaintiffs amounts to decree 376 

-0. 9, Br, 8 and 9—Party notappear¬ 
ing in per 8 on"“Mere fact that be is stand¬ 
ing in Court does not amount to appear¬ 
ance 

- 0. 9, B. 8 —Appearance of pleader 

without instructions to conduct case is 
not appearance 256a 

-O. 9, B. 8 and 0. 14, B. 1, Cl. 5 

Date fixed for settlement of issues is date 
fixed for hearing 02 

- 0. 9, B. 9~0rder dismissing peti¬ 
tion to restore suit dismissed for default 
is not appealable 012 

- 0. 9, B. 9 and 0. 21, B. 100—Claim 

under O. 21, R. 100 dismissed for default 
—Party not bound by decree can obtain 
rehearing under O. 9, R. 9 4866 

-0.9,22.9 andO.d.B. 1 —Appear¬ 
ance by pelader—Dismissal in pleader’s 
presence is not dismissal for default 
R. 9 does not apply 259 

- 0. 9. B. 9 and S. 151—Execution 

application dismissed for default cannot 
be restored 07a 

-O. 9. B. 13 and O. 17, Br. 2 and 3 

—Defendant’s pleader declining to con¬ 
duct case for want of instructions—De¬ 
cree isex parte—Court’s recording decree 
on contest does not make it decree on 
contest—Agreement in good faith bet¬ 
ween parties to apply for adjournment— 
Time should be granted 2566 

-O. 11, B. 21—Order for discovery of 

document not obeyed—Proper remedy is 
to apply for stay of proceedings or dis¬ 
missal of suit 83a 

-0. 14. B. 1,'Gl. 5. and 0. 9, B. 8 — 

Date fixed for settlement of issues is date 
fixed for hearing 62 

-O. 17, Br. 2 and 3, and 0. 9, B. 13 

—Defendant's pleader declining to con¬ 
duct case for want of instructions—De- 
oree is ex-parte—Court’s recording decree 
on contest does not make it decree on 
contest—Agreement in good faith bet¬ 
ween parties to apply for adjournment— 
Time should be granted 2566 

-O. 20, B 12—Appeal to Privy Coun¬ 
cil—Decree to be executed is decree of 
Privy Ocunoil 260t7 

-0. 21, B. 2 (3)—Uncertified pay- 
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ment out of Court—It does not help 
judgment-debtor in execution 278 

-O. 21, B. 11 — Application* for exe¬ 
cution correct — Dismissal for failure to 
file copy of decree— Application is in ac¬ 
cordance with law and saves limitation 
Limitation Act (9of 1908), Art. 182 5476 

- 0. 21, B. 11 (2)—Material defect — 

Mistake in entering date of decree is not 
material defect 41/ 

- 0. 21, B. 11 (3) — Application for 

execution is in accordance with law if 
particulars required on data of filing are 
given 547a 

- 0. 21, B. 32—Injunction— Meaning 

explained — Order in preliminary decree 
to furnish account is not injunction 451 

- O. 21, B. 38 — Warrant of arrest 

must be executed within limits of juris¬ 
diction of Court issuing same 427 

- O. 21, B. 53—Mortgage suit—Decree 

for mesne profits and costs only remain¬ 
ing subsisting in favour of mortgagee 
Decree attached — It is decree for money 
within O. 21 and it is to be executed 
under O. 21. R. 53 65 

-O. 21, 22. 54—Attachment — Object 

is bo keep property ‘intact for possible 
purchaser 604a 

-0. 21, 22. 54 — Property to be sold 

consisting of right of fishing over length 
of stream— It is nob possible to say that 
any particular spot is conspicuous part 

2666 

-0. 21 22. 57— Sale set aside for rea 

son other than default on part of decree- 
holder — Attachment obtained prior to 
first sale revives bo support second appli¬ 
cation for execution — No fresh attach¬ 
ment is necessary 599a 

- O. 21, 22 . 57—Parties at variance as 

regards valuation of property — Court 
must decide matter in judicial manner 5996 
- O. 21, 22. 57 — Decree attached in 


execution 
default — 


- Execution case dismissed for 
Judgment-debtor transferring 
decree—After attachment of decree exe¬ 
cuting Court has no jurisdiction to dis¬ 
miss as nothing remains bo ho done— At¬ 
tachment continues and transferee derives 
no title 454a 

-O. 21, 22. 66— Valuation of property 

to be sold how to bo made by Court stated 
—Directing that value bo put at 20 Limes 
revenue is nob proper 53G(l) 

-0. 21, Br. (j 3 and 90—Sale adjourned 

sine die—No fresh sale proclamation— If 
loss is caused sale is vitiated G86 
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21, R. 89 Bengal Tenancy Act 
(1885), S. 174 — Amount to be deposited 
under S. 174 ie amount of decree with 
costs and not amount specified in procla¬ 
mation 02 

O. 21 , i? 7 ‘. 90 an<i69—Sale adjourned 
sine die—No fresh sale proclamation —If 
loss is caused sale is vitiated 686 

O. 21, R, 90, Proviso — No publiot- 
tion of sale on spot Substantial injury 
not proved—Sale cannot be set aside 

362(1) 

" O. 21, R. 90 — R. 90 includes fraud 
committed after publishing sale 2976 

O. 21, Rr. 90 and 92 — Agreement 
not to proceed with sale if amount paid 
within time fixed — Sale proceeded with 
in spite of agreement — Held judgment- 
debtor can successfully apply under R. 90 
— No second appeal lies against order 
setting aside sale 297c 

-O. 21, R. 90—Under valuation made 

in sale'proclamation being gross misre¬ 
presentation sale will be set aside 260a 
- 0. 21, R. 91—Execution sale— Pur¬ 
chaser cannot impugn validity of sale ex¬ 
cept ou ground that judgment-debtor had 
no saleable interest 636 

--0. 21, R. 92 and Ss. 144 and 151— 

Sale set aside and judgment-debtors res¬ 
tored to possession—Application for com¬ 
pensation does not fall within S. 144, 
but is covered by S. 151 and is governed 
by Lim. Act (1903), Art. 181 52 

- 0. 21, R. 95—Chota Nagpur Tenancy 

Act (1908)—Rent decree, execution of — 
Homestead put to sale — Decree.holder 
purchasing it and taking possession—Ap¬ 
plication for restoration of possession made 
two years later by tenants— Second ap¬ 
peal lies to High Court — Tenants held 
could not go behind sale and recover pos¬ 
session under O. 21, R. 95 61 

- ~0. 21, R. 96 and S. 47—Proceedings 

for delivery of possession are not execu- 
tion proceedings and no appeal lies 395a 

-O. 21, R. 96 and 0. 47, R. 1—Order 

for delivery for possession can be re¬ 
viewed if subsequently found to be be¬ 
yond time 3956 

- O. 21, R. 100 — Application under 

O. 21, R. 100, is in nature of summary 
suit 486a 

-O. 21, R. 100 and O. 9, R. 9—Claim 

under O. 21, R. 100 dismissed for default 
—Party not bound by decree can obtain 
rehearing under O, 9, R. 9 4866 

- O. 21, R. 100 and S, 47—Purchaser 


Civil p. c. 

of non-transferable bolding is representa¬ 
tive of judgment-debtor—He is not en¬ 
titled to object to sale under O. 21, R. 100 

48’ 

0. 2£, R. 10—Interest referred to in 

R. 10 must be one which will be affected 
—Court has discretion to add party— 
Deliberate delay is ground for rejecting 
application for addition of party, 606 

0 , 23, 1 —Withdrawal of suit with 

leave to bring fresh suit on ground of in¬ 
sufficiency of evidence—Subsequent suit 
suit is barred 575 o 

0. 23, R. 1—High Court can inter¬ 
fere with order allowing withdrawal 

485a 

- O, 23 R. 1—Plea of formal defect set 

up—Order O. 23, R. 1 can be passed 

4856 

0. 23, R. 1 —Existence of material 
defect is condition precedent to exercise 
of jurisdiction under O. 23, R. 1 452a 

O. 23, R. 1—Order under O. 23, R. 1 
improperly made and prejudicing defen¬ 
dant can be set aside 4526 

- O. 23, R. 1 — Reasons for allowing 

withdrawal must be given 372a 

- 0. 23, R. 1 —Ground for withdrawal 

must be only some formal defect for 
which suit will fail—Other sufficient 
cause in 01.2 must be analogous to ground 
in Cl. 1 261 

'* ~— O. 23, R, 1—Compromise of suit— 
Repudiation by some parties before de¬ 
cree—Court is encpowered to give effect 
to compromise and pass decree accord¬ 
ingly—Bengal Tenancy Act (8 of 1885), 

S. 147-A (2). 220a 

-0. 23, R. 1 —Withdrawal of suit with 

permission to bring fresh suit on payment 
of costs—Second suit is maintainable, 
although instituted without paying costs 
provided costs are paid before trial—Per¬ 
mission to withdraw is not operative 
until costs are paid—Order allowing with¬ 
drawal should limit time within which 
costs are to be paid 171 

O. 23, R. 3 —Compromise — Decree 
oubsids scope of suit — Compromise in¬ 
cluding matter outside scope ofsuitsbould 
nob be given effect to 635 

* O. 23, R. 3—Compromise affecting 
property outside scope of suit can be en¬ 
forced Entire compromise must be re- 
corded (SB) 507a 

O. 23, R. 3 — Compromise dealing 
with matters outside scope of suit—Com¬ 
promise recorded on petition duly filed is 
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exempt from registration and is admissi¬ 
ble in evidence in subsequent suit Re¬ 
gistration Act (1908), S. 17(2) (SB) 5076 
sjs-O, 23, R. 3 — Compromise—Sub¬ 

mission of compromise petition filed ““ 
Suit disposed of— Compromise varying 
terms of lease held admissible without 
registration—Document varying terms of 
lease is not a creation of lease—Transfer 
of Property Act (4 of 1882), Ss. 105 and 
107—Registration Act (1908), S. 17 

(SB) 507(i 

-0. 23, R. 3—Registration Act (1908), 

S. 17 (2) (i) aDd(vi)—Compromise decree 
—Permanent lease in favour of three— 
One suing for one-third of leased lands— 
Suit compromised—Each of three parties 
recognized as having right in one-third— 
Compromise'incorporated in decree—Such 
compromise does not require to be re¬ 
gistered 139a 

- 0 32, R. 3—Guardian ad litem of 

minor defendant guilty of neglignce— 
Decree will not bind minor 211 (2)c 

- O. 32, R. 3—' Sanction given to 

appear as guardian of minor judgment- 
debtor—Guardian duly acting —Absence 
of formal order of appointment is not 
fatal 41d 

-O. 32, R. 3 (4)—Notice for appoint¬ 
ment of guardian ad litem should be 
served upon natural guardian 211 (2)6 

- O. 32, R. 4—Error in procedure of 

appointment of guardian ad litem—High 
Court will not interfere 5206 

- 0. 33 , R‘ 4 (2)—Guardian ad litem 

alone is entitled to represent minor 520a 
- O. 32, R. 7—Compromise not sanc¬ 
tioned by Court on behalf of minor'is not 
binding—Sanction must be expressly re¬ 
corded (SB) 507c 

^-O. 33, Rr. 1 and 5 (6) —Applica¬ 

tion for permission to sue as pauper by 
married woman—Husband's means can¬ 
not be taken into consideration 529 

-O. 34, R. 1—Paramount title cannot 

be inquired into 240 (2)c 

- O. 34, R. 1 — Redemption suit— 

Claim withdrawn against one of mort- 
gagees—Suit should be dismissed for non¬ 
joinder of necessary parties 154 

— ~0. 34, R. 6—Mortgage decree— Ap¬ 
plication for personal decree— Mortgagor 
can raise objection not adjudicated upon 
in suit 315^1 

0. 34, R. 6— Compromise in mort¬ 
gage suit giving right to mortgagee to 
roceed against other property if mort- 


civii p. c. 

gaged property found insufficient—Formal 
order under R. 6 is necessary for proceed¬ 
ing against other property 262 

--O. 38, Rr, 1 to 6 — Attachment be¬ 
fore judgment—General allegation against 
defendant is not sufficient 387 

-O. 39, R. 1—Insolvency— Court can 

only issue injunction to stay pending 
litigation under O. 39, R. 1 2l4a 

- O. 39, R. 1—Court has no jurisdic¬ 
tion to issue injunction upon person not 
party to suit—Insolvency 2146 

- O. 39, R. 1 — Conditions requisite to 

issue order of injunction laid down 214c 

- 0. 49, R. 2—Court cannot issue in¬ 
junction against person not party to suit 

582 ( 1 ) 

- O. 40, R. 1 and 0. 43, i2. 1— Recei¬ 
ver’s possession can be resised only under 
Cl. (2), R. 1 — Person dispossessed can 
appeal 6686 

- 0. 40, R. 1, S. 115 — Mortgage de¬ 
cree--Execution— Receiver appointed— 
Objection by person not party to i-uit 
that, he was entitled to possession of pro¬ 
perty as against receiver rejected — Ob¬ 
jector has no right of appeal to High 
Court—Order was however set aside in 
revision 364 

-0. 40, R. 1— Creditor appointed 

manager and put in possession —In suit 
by another creditor receiver appointed— 
Objection by manager creditor for appoint¬ 
ment of receiver dismissed — Order is ap¬ 
pealable 301 (2) 

- O. 40, R. 1—Receiver— Application 

to sue — Leave cannot as a matter of 
course be refused 100 a 

■- 0. 40, R. 1—Receiver—Applicant to 

sue is entitled to inquiry—Court dispos¬ 
ing of application summarily acts with 
material irregularity and High Court can 
interfere under Civil P.C. (1908), S. 1006 

- O. 40, R. 1—Receiver— Application 

to sue—Rule requiring party'totake leave 
of Court is based on public policy and 
grant is made in exercise of inherent 
power of Court lOOr^ 

-0. 41, R. 1 —Two appellate decrees 

in two cross-appeals passed .in one judg¬ 
ment—Appellant in second appeal wish¬ 
ing to challenge both must 'file two ap¬ 
peals 219 

- O. 41, R. o — Stay of execution— 

Security furnished—Appeal dismissed— 
Giving security does take away decree- 
holder’s right to execute decree against 
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Civil p, c. 

iudgmeat-debtor in any way allowed by 
law 384 

- O. 41, R. 19—Transfer of appeal— 

Notice to parties is necessary— Want of 
notice constitutes sufficient cause for re¬ 
admission of appeal (SB) 341 

- 0. 41, Rr. 23 and 25 andS. 151— 

Appellate Court can also remand case for 
trial under S. 161—No appeal lies against 
-such order—Power should be exercised 
with caution 505 (1) 

- 0. 41, iJ. 24— Appellate Court not 

making special mention of document—■ 
It does not show that it has not consi¬ 
dered it at all 291c 

- 0. 41, R. 27—Additional evidence— 

When can be taken— Power of appellate 
Court enunciated 2756 

-O. 41. i2. 27 — Plaintiff failing to 

discharge onus which lay on him owing 
to non. production of document—He can¬ 
not be allowed to produce it in appeal 

253 

-O. 43, R. 1 a7id O. 40, R. 1—Recei. 

ver’s possession can be resisted only under 
Cl. (2), R. 1 — Person dispossessed can 
appeal 6686 

-O. 44 R. I and Ss. 109, 110 atid 112 

—Appeal to His Majesty in Council— 
High Court has no power to grant ap¬ 
plication for leave to appeal in forma 
pauperis 303 

- 0. 45, R. 4—Power of High Court to 

consolidate cases is not limited to R. 4 
alone I96a 

- O. 45, R. 4 and S. 151 — Power of 

consolidation is inherent power of High 
Court—It can be exercised in consolidat¬ 
ing appeals to Privy Council 1966 

- -- O. 45, R. 15—Original case decided 

in Bihar—Appeal in Calcutta —Order in 
Council against appellate order has to be 
executed in Calcutta 383(l) 

-O. 47, R. 1 and O. 21, R. 96—Order 

for delivery for possession can be re¬ 
viewed if subsequently found bo be be¬ 
yond time 3956 

- Sch. 2, Para. 14—Arbitration with¬ 
out intervention of Court—Court has no 
power to remit award for determination 
of undetermined matters—If any matter 
referred to in para. 14 is proved Court 
must refuse to file award — Civil P. C. 

U90S), Sch. 2, Para. 21 &Sd 

- ScJl. 2, Para. 21—Question of parti¬ 
tion referred to arbitration—Some inem- 
mors of joint family nob parties to re 
ference—Award is invalid and cannot be 


filed under para. 21 —Civil P. C. (1908), 
O. 1, R. 9 132 

■ ' ~Sch. 2, Paras. 21 and 14 — Arbitra¬ 
tion without intervention of Court — 
Court has no power to remit award for 
determination of undetermined matters 
—If any matter referred to in para. 14 
is proved — Court must refuse to file 
award 83d 

Contract 

--Right under — Land — Third party 

having beneficiary interest in its purpose 
may take benefit of contract 389 

—-Construction—Plaintiff allowing de¬ 

fendant to execute and work cub on his 
land irrigation scheme of considerable 
benefit at considerable expense — Agree¬ 
ment created license — Easements Act, 
S. 52 366 

Contract Act (9 of 1872) 

-S. 23—Slavery bond is wholly void 

249a 

- Ss. 23 and 24 — Debtors executing 

bond with interest at high rate—One of 
them to render service without pay till 
bond becoming payable — Consideration 
as bo render service is unlawful — Con¬ 
tract being indivisible is void — Condi¬ 
tion to serve broken on first day—Limi¬ 
tation commenced from date of bond 
under Limitation Act (1908),Art.752 496 

-Ss. 24 and 23 — Debtors executing 

bond with interest at high rate—One of 
them bo render service without pay till 
bond becoming payable — Consideration 
as to render service is unlawful — Con¬ 
tract being indivisible is void—Condition 
to serve broken on first day—Limitation 
commenced from date of bond under Lim. 
Act (1908), Art. 75 3496 

-S. 70 — Money not due paid under 

legal process—Suit bo recover is nob 
maintainable 494a 

^-S. 74—Mortgage decree providing 

interest at certain rate —Execution Court 
granting time on condition of payment 
of higher rate—Increase is penalty ,.2996 

-S. 74—Agreement to pay enhanced 

rate of rent after expiry of term of 
tenancy is valid — Landlord and Tenant 

269 

-Ss. 124. 126 132—Hindu law 

—Debts—Father—Son and grandson are 
liable to pay suretyship debt of father 
and grandfather—Suretyship must be of 
some kind as in Conbraob Act — Defen¬ 
dant’s father selling to plaintiff interest 
n lease representing that he was collect- 
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Contract Act 

ing rent at Bs^ 335 Eont entored at 
Rs. 303 in mukurrari patta — Agreement 
by defendant’s father to indemnify plain¬ 
tiff—Suit against defendant on basis of 
agreement—Agreement is of indemnity 
and not of suretyship and defendant is 
not under pious obligation to discharge 
liability 345 

Corporation 

'-Several branohes in distinct juris¬ 

dictions—Corporation can bo sued in any 
such jurisdiction for enforcement of right 
in respect of which cause of action exists 
within limits of each independent juris¬ 
diction 126c 

Cosharer 

-Recognition by one cosharer protects 

transfer of portion or whole occupancy 
holding from ejectment—But no title is 
acquired against whole of proprietary 
body—Other cosharer can sue for rent 
original tenant without impleading trans¬ 
feree 3595 

-Exclusive possession by one oosharer 

of joint property can be retained so long 
as co-owner’s lible is nob denied 1755 

Court-fee 

-High Oourb should see that proper 

fees are paid in all Courts 623a 

-Whether valuation in lower Court 

can be allosvad to be reduced {Quaere) 

6235 

Appall Deficiency when can be 
ordered""”Default in payment of court-fee 
in Court below—If appellant in default, 
appeal will nob be heard-till deficiency is 
made up If respondent, decree shall nob 
be executed until deficiency is made up 

210 c 

Determination—Decision of taxing 
ollicer is final 210rZ 

“Suit to set aside decree — Plaintiff 
entitled to portion of property affected 
by decree Court-fee is payable on value 
of plaintifl’s share 131a 

Court-fee» Act (7 of 1870) 

-S. 7(4)(c) and Sch. 2, 17 (1) 

Creditor of ostensible owner attaching 
property—Suit by real owner for release 
of property—Court-fee payable is Rs. 10 
Ostensible owner if made party and 
possession prayed for against him then 
valuation in S. 7 (4) (c) applies 605 

! Suit for declaration of 

invalidity of revenue Sile or res'ora'iion 

of possession Gourt-fea payable is arl 

valorem 

f — Specific Relief Act 

(1877), S. 39 Suit for cancellation of 

1918 Indexes (l^ab.)—3 & 4 


Court*fee* Act 

dooument—Plaintiff oannot reduce court- 
fee by assertion that suit falls under Ch. 6 

482a 

*-S. 7 (4) (c) — Specific Relief Act 

(1877), S. 39—Adjudication that deed is 
void—Instrument if registered, copy of 


decree is to be sent to Registrar 


For¬ 


warding of copy of decree is oonsequan- 
bial relief—Ad valorem court-fee is neces- 
aary 4825 

-S. 7 (5)—Suit for possession on basis 

of mubarrari lease is one for possession 
of immovable property 460a 

- S. 7 (5)—Mokarrari lease of definite 

share in revenue-paying estate is land 

4605 

- Ss. 12 and 17 and Sch. 1, Art. 1— 

Mortgage suits—Appeals or cross-objec¬ 
tions — In original appeals court-fee 
should be levied on sum due at date of 
original decree — In second appeals it 
should be levied on sum due at date of 
decree of lower appellate Court—Mort¬ 
gage 210a 

-S. 13—S. 13 does nob apply to ap. 

peal against preliminary decree 2605 

- Sch. i, Art. 1 and Ss. 12 and 17— 

Mortgage suits — Appeals or cross objec¬ 
tions — In original appeals court-fee 
should be levied on sum due at date of 
original decree — In second appeals it 
should be levied on sum due at date of 
decree of lower appellate Court 210a 

- Sch. 1, Art. 1—Appeal against costs 

—Court-fee must be paid ad valorem on 
costs 2105 

- Sch. 1, Art. 1 and Sch. 2, Art. 17— 

Cross-objection in suit for declaration 
must bear ad valoVem court-fee 145(1) 

- Sch. 2, Art. 17 and Sch. 1, Art. 1— 

Cross-objection in suit for declaration 
must bear ad valorem court-fee 145(1) 

- Sch. 2. Art. 17 (l) and S. 7 (4) (c)— 

Creditor of ostensible owner attaching 
property—Suit by real owner for release 
of property—Court-fee payable is Rs. 10 
— Ostensible owner if made 
possession prayed for against 

valuation in S. 7 (4) (c) applies 
Criminal P. C. (1898) 

- Ss. 4 (5), 200, 203 a7id 437 — B 

charged by A for house-breaking — B 
lodged information of theft of gun against 
A — Police reported it as false— B pre¬ 
ferred objection to report — B acquitted 
of house-breaking — Magistrate in order 
or acquittal remarked that story of theft 
of gun was false—Application against this 
was treated as revision under S. 437— 


party and 
him then 
005 
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Criminal P. C. 

Petition of objection to police report is 
complaint — Order that theft case wag 
false wag one under S. 203—Interference 
in revision can be made in order under 
S. 203 apart from any illegality—Magis¬ 
trate cannot revise complaint legally 
dismissed but can do so when dismissal 
is illegal 270 

- S. 17 “Deputy Magistrate is subor¬ 
dinate to Subdivisional Officer 172c 

- S. 77 — Police officer directed to 

make arrest need not be described by 
name in warrant 6136 

- S. 80—Omission to explain contents 

of warrant to accused does not invalidate 
arrest 613c 

-94—Accused can be called on to 

produce documents in his possession 

590(2)6 

- Ss. 107 and 145—Proceeding started 

under S. 107 converted into one under 
S. 145 — Omission to record evidence 
under S. 145 — Order under S. 145 is 
illegal 625(1) 

-55. 107, 144 and 145 — Proceedings 

under S. 107 — Magistrate has jurisdic¬ 
tion to drop proceedings under S. 107 and 
to proceed under S. 145—Ss. 107, 144, and 
145 give summary jurisdiction to Magis¬ 
trates—Clear d ispube regard ing possession 
of land—Proper procedure is under S. 145 

600a 

-Ss. 107 and 355—Case under S. 107 

is summons case—Deposition in summons 
case need not be read over as under S. 355 
it is only a memorandum — Penal Code 
(I860), S. 193 448/ 

^-5. 107—Continuity of acts by ac¬ 

cused apprehended to tend to breach of 
peace—S. 107 applies although acts con¬ 
stitute specific offences under Penal Code 

1836 

-Ss. 110 and 190 (c) — Principle of 

S. 190 (c) applies to proceedings under 
S. 110 — Magistrate influenced by local 
inspection in finding accused guilty under 
S. 110— Conviction is bad 98 

-Ss. 125, 435 and 4S8 — Hevisional 

jurisdiction of Sessions Judge of District 
Magistrate under Ss. 435 and 438 is not 
trenched by S. 125 5886 

-S. 125—Application under S. 125— 

Magistrate dealing with application does 
not exercise appellate or revisional juris, 
diction 183a 

-Ss. 144 and 145—Proceedings under 

S. 144 should not be substituted for pro¬ 
ceedings under S. 145 to evade provisions 


of law requiring enquiry into question of 
possession 663a 

-Ss. 144 and 145—Facts on record 

indicating necessity of proceedings under 
S. 145—Magistrate has no jurisdiction to 
take action under S. 144 6636 

-Ss. 144, 145 and 107 — Pro¬ 
ceedings under S. 107 — Magistrate has 
jurisdiction to drop proceedings under 
S. 107 and to proceed under S. 145— 
Ss. 107, 144 and 145 give summary 
jurisdiction to Magistrates — Clear dis¬ 
pute regarding possession of land—Proper 
procedure is under S. 145 500a 

-Ss. 144 and 145—Proceedings under 

S. 144 — Court intimating to parties in¬ 
tention to draw proceedings under S.145 
and subsequently drawing up proceedings 
in presence of parties—Parties adducing 
evidence—Proceedings are not vitiated 
by v'flnt o' forijittl notice 481a 

- Ss. 144 and 145—S. 144 does not 

apply to disputes about possession of land 
but applies only to temporary orders of 
nuisance 300 

- Ss. 144 and 145—One party in pos¬ 
session—Other party must be restrained 
under S. 144—Magistrate has to decide 
as to who was then in possession—High 
Court can interfere only if there is no 
material 2286 

-S. 144 (4)—District Magistrate can¬ 
not under Cl. (4) set aside order made by 
Magistrate against one party and sub¬ 
stitute similar order against other party 

672 

- Ss. 145 and 144—Proceedings under 

S. 144 should not be substituted for pro¬ 
ceedings under S. 145 bo evade provisions 
of law requiring enquiry into question 
of possession 663a 

- Ss. 145 and 144—Facts on record 

indicating necessity of proceedings under 
S. 146—Magistrate has no jurisdiction to 
take action under S. 144 6636 

-S. 145—Proceedings under S. 145—■ 

Refusal to admit documents of title — 
Jurisdiction is not properly exercised 668a 
-S. 145—Conflict of evidence of pos¬ 
session—Evidence of title can be looked 
into C50 

- Ss. 145 and 107—Proceeding started 

under S. 107 converted into one under 
S. 145 — Omission to record evidence 
under S. 145—Order under S. 145 is il¬ 
legal 625(1) 

-S. 145~Lim. Act, (1908), Art, 47— 

Order under Criminal P. 0., S. 146— 
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Criminal P. C« 

Period oi limitation runs from date of 
final order by Magistrate and nob from 
date of refusal by High Court tD interfere 

501a 

- S. 145—Proceeding under S. 145 in 

respect of right inland belonging to com¬ 
munity—One member representing entire 
community—All members are bound by 
order passed 6046 

- Ss. 146 and 439—Proceedings under 

S. 145—Matter referred to arbitration— 
Award accepted by both parties It is 
not open to parties to object to award 

383(2) 

■ S. 145 — Procedure prescribed for 
summons case should be followed 

301(1)6 

- S. 145—Eight to tap tree may be 

subject of proceedings under S. 145 

237(1) 

-iS. 145—Dispute as to possession— 

Proceedings under S. 145 is proper but 
where one party is already in possession 
protracted enquiry 'under S. 145 against 
him is unjustifiable 228a 

S. 145—Proceedings under S. 145— 
Magistrate can in case of emergency at¬ 
tach subject in dispute but cannot ap¬ 
point receiver l97a 

-S. 145—Proceedings under S. 145— 

Object is to confirm party in actual pos* 
session — Magistrate cannot dispossess 
party by appointing receiver 1976 

- Ss. 145 and 146—Proceedings under 

S. 145—Appointment of receiver can be 
made when Magistrate is unable to decide 
possession 197c 

-S. 145—Actual factum of possession 

should be determined 47/ 

- S. 145 (3)—Want of notice is grave 

irregularity 678a 

-S. '145, (4) — Proceedings under 

S. 145—Proceedings can only be termi¬ 
nated under 01. (4) 5006 

-S. 145 (4)—“Hearing parties” in¬ 
clude arguments on conclusion of case— 
Befusal to hear arguments invalidates 
final order as being in excess of jurisdic¬ 
tion 30l(l)a 

-S. 145 (4) (3)—High Court can re¬ 
vise order under Cl. 4 if Cl. 3 is nob 
complied with and parties are prejudiced 

6786 

-S. 145,^ (5) — Proceedings can be 

dropped on ground of no existence of im¬ 
minent danger of breach of peace 50Cc 

-S. 148—Costs cannot he awarded 

without notice to opposite party 6586 


Criminal P. C. 

-S. 148 (3)—Order for costs passed 

after delay is not illegal 4816 

- S. 162 — Eividence . Act (1872), 

S. 15?—Statements to police should not 
be ordinarily used as corroboration 4d9a 

S. 162—Evidence Act (1872), S. 156 


—Witness hostile to Crown can be im¬ 
peached by reference to police diary 4596 

*-5. 164—Jurisdiction in case is not 


essential to record confession—Honorary 
3rd Class Bench Magistrate can singly 
record confession—No form of questions 
prescribed to test voluntariness of con¬ 
fession (SB) 1796 

- Ss. 164 and 533—Defects in con¬ 
fession can be cured by oral evidence 

(SB) 179c 

- Ss. 190 (c) and 110—Principle of 

S. 190 (c) applies to proceedings under 
S. 110—Magistrate influenced by local 
inspection in flnding accused guilty under 
S. 110—Conviction is bad 98 

-S. 195—Sanction to prosecute for 

forgery—Court must examine alleged 
forged document before granting sanction 

621a 

-5. 195—Refusal of sanction—Delay 

in applying for sanction is sufficient cause 

6216 

- Ss. 195 and 476—Conditions men. 

tinned in S. 195 do not apply bo S. 476 

2516 

- S. 195—Delay in case of private 

person indicates want of bona fide—But 
in case of Public Prosecutor delay of 
seven months is not material—No party 
of whatever position can be excused for 
delay in applying for sanction 195 

-S. 195—Ex parte decree not set 

aside — Judgment-debtor can apply for 
sanction for otienco under Ss. 193 and 
210, I. P. C. 190a 

-S. 195—Court which passed decree 

can sanction prosecution though decree 
subsisting 1906 

-Ss. 195 and 476—Delay is material 

in case of private person in seeking sanc¬ 
tion, but not so when Public Prosecutor 
seeks it 190f^ 

■-S. 195 (c)—Limitation in S. 195 (c), 

whether also applies to order under 
S. 476 [Qaaere) 6406 

- S. 195, Cl. (G)—Civil P. C. (1908), 

S. 115—Order of civil Court refusing or 
granting sanction to prosecution—High 
Court can also interfere under S. 195, 
Cl. (G) C21c 
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Criminal P, C. 

-S. 195 (7)—Order as to sanction to 

prosecute by Subordinate Judge—Appeal 
lies to District Judge and not to High 
Court 312 

- Ss. 200, 4 (/i), 203 and 437 — B 

charged by A for house-breaking — B 
lodged information of theft of gun against 
A —Police reported it as false— B pre¬ 
ferred objection to report— B acquitted 
of house-breaking—Magistrate in order 
of acquittal remarked that story of theft 
of gun was false—Application against 
this was treated as revision under S. 437 
—Petition of objection to police report 
is complaint—Order that theft case was 
false was one under S. 203—Interference 
in revision can be made in order under 
S. 203 apart from any illegality—Magis¬ 
trate cannot revise complaint legally dis¬ 
missed, but can do so when dismissal is 
illegal 270 

- S. 202—Issue of process postponed 

—Magistrate must record reasons 652a 

- Ss. 202, 203 and 204—Judicial in¬ 
quiry before issue of process — Court 
should not allow accused to attend at 
preliminary inquiry and cross-examine 
prosecution witnesses 6525 

-5s. 202 and 439—Process postponed 

—Fact that local investigation is already 
made does not affect proceedings under 
S. 202 — Perfunctory inquiry mad© by 
police and report considered in perfunc¬ 
tory fashion—High Court will interfere 
and insist upon provisions of S. 202 being 
strictly enforced 350 

- S. 202—Local investigation does not 

only mean site inspection, but includes 
inquiry in locality—Term investigation 
is to be interpreted in ordinary sense 

172a 

- Ss. 203, 4 (/t), 200 and 437--B 

charged by A for house-breaking— B 
lodged information of theft of gun against 
ji —Police reported it as false— B pre¬ 
ferred objection to report— B acquitted 
of house-breaking—Magistrate in order of 
acquittal remarked that story of theft of 
gun was false—Application against this 
was treated as revision under S. 437— 
Petition of objection to police report is 
complaint—Order that theft case was 
false was on© under S. 203—Interference 
in revision can be made in order under 
S. 203 apart from any illegality—Magis¬ 
trate cannot revise complaint legall\ dis¬ 
missed, but can do so when dismissal is 
illegal 270 


Criminal P. C. 

- -S. 203—On perusal of report of local 

investigatioQ Magistrate can dismiss com¬ 
plaint without taking any evidence 1726 

- Ss. 234 a7id 235—Offences of same 

kind committed within 12 months—Only 
three can be tried at a time 343a 

-S. 234—"Person” includes "per¬ 
sons" 168a 

- S. 234—Accused should not be tried 

jointly if trial is prejudicial to their 
interest—Procedure is at Court’s dis¬ 
cretion 1686 

-S. 234 — Joint trial for criminal 

breach of trust on different occasions is 
legal—Penal Code (1860), S. 409 168c 

- S. 235 —One and same transaction— 

Motive for sevaral offences same — They 
do not necessarily constitute same trans¬ 
action 3436 

- S. 235 — Sentences passed under 

S. 47 (a), Bihar and Orissa Excise Act, 
and Sb. 9 (o) and 9 (f), Opium Act, in 
same trial in respect of two sales ‘of 
opium to same person and for possession 
of residue—Trial is nob illegal—Separate 
sentences for possession and sale did not 
contravene General Clauses Act, S. 26—” 
Bihar and Orissa Excise Act (1915), 
S. 47 (a)—Opium Act (1878), S. 9 (o) (f) 

250 

- Ss. 236 a7id 237—S. 237 iaenabling 

section—S. 236 applies only where though 
facts are clear it is nob clear as to what 
section applies — Doubt referred to in 
S. 236 refers to doubt in law and not of 
fact 6286 

-Ss. 236 a7id 237 — Charge under 

S. 379, I. P. C.—Accused defending him¬ 
self of that charge — Conviction under 
S. 24, Cattle Trespass Act, cannot be 
passed 628c 

- Ss. 236 a7id 403—To apply S. 403 it 

is necessary to see if any charges under 
S. 236 could be framed in previous trial 
—When there is no doubt as to what 
offence is committed S. 236 does not 
apply 1656 

- S. 263 (h) —Summary trial—Finding 

should contain sufficient material to sup¬ 
port conviction 484a 

•-Ss. 284 a7id 285—Trial with aid of 

only one official assessor is illegal 420 

-Ss. 297 mid 298 — Parcha slip in 

oDurse of survey proceedings is inadmis¬ 
sible to prove title or possession—Judge 
can draw jury’s attention bo its being 
granted to particular person as fact rele¬ 
vant to question of possession 2016 
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-S. 297—Presumption under S. 103.B, 

Ben. Ten. Aot, discussed by counsel 
Jury not under misconception about it 
Omission by Judge to draw jury’s atten- 
tion to presumption does not constitute 
serious error 201c 

-S. 297 — Absence of evidence on 

particular matter—It is error on part of 
Judge to lay down law to jury on tbat 
matter 201ti 

-S. 297—Ability of counsel for de¬ 
fence does not relieve Judge of duty of 
fully and fairly charging jury Judge 
should also take into account skill of 
counsel 20le 

- S. 307—Admission of evidence which 

should have been rejected—High Court 
can consider whether rest of evidence is 
sufficient to sustain verdict 201/ 

-S. 309 — Sessions trial for rioting 

—Accused's possession over land in dis¬ 
pute admitted — Accused pleading private 
defence—Court must point to assessors 
significance of the fact—General question 
whether rioting is proved or not is not 
sufficient 308a 

- S. 344—Magistrate cannot in local 

inspection bring upon record statements 
of persons which accused can have uo 
chance of submitting to cross-examina¬ 
tion — Criminal trial, local inspection 

656b 

- Ss. 346, 350 a?id 637—Transfer of 

case from file of Magistrate not compe¬ 
tent to try it—There must be trial de 
novo of whole case—Failure to hold trial 
de novo is illegality vitiating trial 676 

- Ss. 350, 346 and 537—Transfer of 

case from file of Magistrate not competent 
to try it—There must be trial do novo of 
whole case—Failure to hold trial de novo 
is illegality vitiating trial 676 

^ - Ss. 355 and 107—Case under S. 107 

is summons case—Depositions in sum- 
mons case need not be read over as under 
S. 355 it is only a meraoraodum 448/ 

-/S. 360 —Deposition need not be read 

over the very day—It is sufficient if it is 
read over after end of cross-examination 
— It fulfils object of giving opportunity 
to correct 448t' 

^-‘S’. 403—S. 403 is no bar to trial of 

separate otfence caused in same transac¬ 
tion—Accused convicted under S. 352. 
I. P. C., can be tried agaiu under Ss. 147 
and 323 for causing injury to another man 
who intervened 165a 

-Si*. 403 and 236—To apply S. 403 it 


Criminal P. C, 

is necessary to see if any charges under 
S. 236 oould be framed in previous trial 
—When there is no doubt as to what 
offence is committed S. 236 does not 
apply 1656 

-S. 408—Appeal from sentence of less 

than four years passed by Assistant Ses¬ 
sions Judge lies to Sessions Judge Trial 
Judge promoted to officiate as Sessions 
Judge—High Court does not got jurisdic¬ 
tion to try appeal — Officiating Sessions 
Judge may send case to High Court or 
postpone it till return of Sessions Judge 

240 (1) 

-Ss. 408 and 446—European British 

subject waiving right to be tried as such 
—Sa. 408 and 446 are inapplicable and 
accused has no right of appeal to High 
Court 

-S. 421—Summary dismissal of appeal 

without giving reason is not legal 660 (l) 

-S. 421—When can record of a case 

be dispensed with stated—It must be 
called when some question of law is 
raised or judgment is intricate 6536 

-S. 421— Summary dismissal— No 

judgment is necesssary—But in deciding 
appeal under S. 421 reasons should be 
given—It must be sufficient to satisfy 
High Court that all questions have been 
considered 

*-Ss. 423 and 428—Appeal—Retrial 

ordered— Evidence already on record 
ordered to be treated as evidence in se¬ 
cond trial—Order is illegal. 582(2) 

-S, 423—Appellate Court has power 

to alter finding of trying Magistrate 
Finding is not limited to finding of law 

257 a 

-S. 423—Charges under Penal Code. 

Ss. 147 and 353—Conviction under S. 323 
—Appellate Court altering finding and 
convicting under S. 147 hut maintaining 
sentence—Procedure is not illegal 2576 

- Ss. 4 35 and 439—High Court having 

concurrent revisional jurisdiction with 
subordinate Court — Aggrieved party 
should first go to subordinate Court 

588a 

- Ss. 435, 438 and 125—Revisional 

jurisdiction of Sessions .Judge or District 
Magistrate under Ss. 435 and 438 is not 
trenched upon by S. 125 5886 

- Ss. 435 and 438—Jurisdiction of 

Sessions Judge or District Magistrate 
under S. 435 is concurrent with that of 
High Court even where former cani;ot 
pass formal older 588c 
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Criminal P. C. 

S. 437 — Further inquiry under 
S. 437—District Magistrate is not bound 
to issue notice to accused—But discre¬ 
tion should be exercised in favour of is¬ 
suing notice 461 

— Ss. 437, 4 (h), 200 and 203—B 
charged by A for house-breaking — B 
lodged information of theft of gun against 
Police reported it is as false— B pre¬ 
ferred objection to report— B acquitted 
of house-breaking—Magistrate in order 
of acquittal remarked that story of theft 
of gun wr.s false—Application against 
this was treated as revision under S. 437 
^ Petition of objection to police report 
is complaint—Order that theft case was 
false was one under S. 203—Interference 
in revision can be made in order under 
S. 203 apart from any illegality—Magis¬ 
trate cannot revise complaint legally dis¬ 
missed but can do so when dismissal is 
illegal 270 

Ss. 439 and 202—Process postponed 
—Pact that local investigation is already 
made does not afifeot proceedings under 
S, 202—Perfunctory inquiry made by 
police and report considered in perfunc¬ 
tory fashion—High Court will interfere 
and insist upon provisions of S. 202 being 
strictly enforced 350 

-S. 439—Courts below have to find 

facts—Conviction under wrong section— 
High Court can revise section under 
which conviction is recorded 3146 

-S. 439—High Court can direct Ses¬ 
sions Judge to rehear appeal after ob¬ 
taining additional evidence—Government 
of India Act (l916J, S. 107 272a. 

- “Ss, 446 and 408 — European Bri¬ 
tish subject waiving right to be tried as 
such—Ss 408 and 446 are inapplicable 
and accused has no right of appeal to 
Higii Court 59 

-S. 465—Preliminary inquiry under 

S. 465 is not trial (SB) 179ti 

■ Ss. 476 and 195 (c) — Limitation in 
S. 196 (c) — Whether also applies toorder 
under S, 476 (Quaere) 6406 

-5 476—Person proceeded against is 

not accused 590 (2)<x 

-- S. 476 — Prosecution on same or next 

day when witness was examined —Op¬ 
portunity given to explain clear contra¬ 
diction—No inquiry or notice is neces¬ 
sary 448a 

- S. 476—Sanction for prosecution for 

perjury must indicate statements in 


Criminal P. C. 

question— Penal Code (I860), S. 193 

4486 

- S. 476—OBonce and occasion when 

committed must be indicated to direct 
attention of trying Magistrate 448c 

” S. 476—Order of prosecution with¬ 
out evidence is illegal 251<i 

Ss. 476 and 195 — Conditions men- 
tioned in S. 195 do not apply to S. 476 

2516 

- S. 476—Scope—It empowers exe¬ 
cuting Court to order prosecution 251c 
-Ss. 476 and 195 — Delay is ma¬ 
terial in case of private person in seeking 
sanction but not so when Public Pro¬ 
secutor seeks it IQOii 

- S, 620—S 620 empowers Court to 

order restitution where just 304a 

-5. 522—Dispossession must be ao- 

oompanied by criminal force and as result 
of criminal force—Mere show of crimi¬ 
nal force is not suflBoient 523 

- jS. 525—Award of compensation by 

way of costs—Adjournment is no ground 
for transfer 656a 

- S. 526—Conviction in another dis¬ 
tinct trial by same Magistrate is no 
ground of transfer 165o 

- S. 528—Trial under Ss. 600 and 

504, I. P. G.— District Magistrate on be¬ 
ing moved transferring case to his own 
file on ground that no oBenoe under 
S. 500 was made out and oBenoes under 
S. 604 being summarily triable much 
delay was caused— District Magistrate 
could not decide what oBeno© was made 
out—Delay is no ground for transfer— 
Order was set aside in revision 152 

-Ss. 533 and 164—Defects in confes¬ 
sion can be cured by oral evidence 

(SB) 179c 

Ss. 537, 350 and 346—Transfer of 
case from file of Magistrate not compe¬ 
tent to try it—There must be trial de 
novo of whole case—Failure to hold trial 
do novo is illegality vitiating trial 676 

-S. 537—Warrant initialed bub not 

fully signed by Magistrate is nob illegal 
—Irregularity is curable 613a 

^-S. 637 — Holding trial at place 

where accused is totally incapable of 
making proper defence amounts bo mate¬ 
rial irregularity I97c 

~S. 556 Duty of Judge—Importing 
one’s knowledge is irregularity 373 

Criminal Trial 

-Local inspection — Criminal P. 0. 

(1898), S. 344 — Magistrate cannot in 
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Criminal Trial 

local inspection bring upon record state¬ 
ments of persons which accused can have 
no chance of submitting to cross-exami¬ 
nation 6566 

-Procedure—Error of procedure does 

not vitiate proceeding unless failure of 
justice is caused 652c 

-Sentence—Penal Code fl860), Ss. 71 

and 143—Illegal rescue of cattle causing 
damages to embankment—Separate sen¬ 
tences in same trial under S. 143 and 
S. 24, Cattle Trespass Act, is illegal 649a 

-Evidence—Complainant’s story dis¬ 
believed on essential details—Conviction 
based on part of story is not proper 

536(2) 

-Retracted confession—Without mate¬ 
rial corroboration reliance is unsafe 279 

-Procedure—Court should not merely 

direct petitions to be filed with record 

2726 

■ "Trial by jury—Document nob per se 

inadmissible admitted without formal 
proof of execution—Omission by accused 
to object—Accused cannot in appeal im¬ 
peach verdict of jury on ground that 
document was admitted without formal 
proof 201a 

-Civil suit — Offence against public 

justice—Offenders are liable to punish¬ 
ment irrespective of state of affairs in 
civil Courts 190o 

-Strict proof of relationship neces¬ 
sary to bind master by statement of ser¬ 
vant—Tort, Vicarious liability 146o 

■ "Conviction—Conduct of accused in 

giving false name and false residence on 
arrest is not sufficient in itself for con¬ 
viction 146ii 

-'Court’s duty—Prosecutor should be 

required to adopt correct and proper at¬ 
titude in examinatioD-in-ohief of wit¬ 
nesses—Inadmissible evidence should not 

be allowed 146^ 

Custom 

-Market— Dues— Custom to collect 

market dues is neither unreasonable nor 
contrary to public policy 3886 

-Paban—Election of—Mode indicated 

21l(l)a 

-Paban—Privilege of, as to land indi¬ 
cated 211(1)6 

-Paban—Duties of, laid down 

2Ll{l)c 

-Presumption— Existence for long 

time raises presumption that it is rea- 
Bonable 388a 


Decree 

-Setting aside—Compromise—Succes¬ 
sor of Judge cannot set aside decree sim¬ 
ply beciuse it refers to property not sub¬ 
ject-matter unless for fraud or collusion 

608 

-Setting aside—Fresh suit to recover 

money paid under decree is not maintain¬ 
able—Decree must be set aside 4946 
-Setting aside—Suit to set aside de¬ 
cree barred by limitation—Money paid in 
excess of sum due in pursuance of decree 
cannot be recovered 494c 

-Setting aside—Suit to set aside de¬ 
cree on ground that it was obtained after 
expiry of period of limitation or that 
mortgage-decree was made Absolute with¬ 
out notice does not lie—Failure to give 
notice does not affect Court’s jurisdic¬ 
tion 492a 

-Setting aside—Mortgage decree made 

absolute—Application to set aside decree 
within 30 days of knowledge of sale— 
Court has inherent power to set aside 
decree—Civil P. C. (1908), S 151 4926 

-Form of—Decree should be self-con¬ 
tained—Decree without embodying terms 
of document filed with record is not bad 

380a 

-Execution—Maintenance decree baa¬ 
ed on award—Award creating charge on 
property—Decree is capable of execution 
personally 3806 

-Execution—When can trespasser exe¬ 
cute decree obtained on behalf of estate 
stated—Trespasser 216 

-Setting aside—Fraud — Decree not 

capable of being split up set aside at in¬ 
stance of one judgment-debtor — Entire 
decree must be set aside 21l(2)ii 

-Setting aside—Mistake—Grave mis¬ 
take vitiating character of decree —Exe. 
cation if permitted would amount to 
abuse—Suit to set aside decree is main¬ 
tainable—Princi plea of Courts of Chancery 
in England should be taken as guide to 
grant relief 185a 

-Setting aside—Mere error or irregu¬ 
larity committed in drawing up decree— 
Suit to rectify mistake is not justified 

1856 

-Finality—Money paid under compul¬ 
sion of legal process cannot be recovered 
unless realized by fraud or some uncon¬ 
scionable dealing lB5c 

-Finality — Mortgage decree making 

puisne mortgagee personally liable for 
balance—Money paid by puisne mortgagee 
in several executions—Suit to rectify 
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Decree 

decree and for recovery of amouDfcpaidon 
ground that decree was erroneous—De¬ 
cree not without jurisdiction — Plaintiff 
being guilty of laches, negligence and 
carelessness had acquisced in decree and 
is entitled to no relief iHbd 

Execution—Objection not taken in 
previous proceedings regarding validity 
of decree cannot be taken in subsequent 
proceedings 41c 

Deed 

-Construction—Zarpesbgi ijara held 

to constitute mortgage 385 

-Construction — Compromise provid¬ 
ing that transfer by widow would be null 
and void—Compromise conferred rights of 
Hindu widow 2895 

Defence of India (Criminal Law Amend¬ 
ment) Act (1915) 

- 5 4—Councils Act (1861), S. 22— 

Governor.General can create new tribu¬ 
nals contemplated in B. 4. (FB) 155a. 

S$. 8 and 11—High Court has no 
power of superintendence over Commis¬ 
sioners appointed under Defence of India 
Act Governor-General in Council can 
constitute Courts not subject to superin¬ 
tendence of High Court — Governor-Gene¬ 
ral in Council cm amend Letters Patent 
(Calcutta) (l8G5), Cl. 44—Indian Coun¬ 
cils Act (24 and 25 Viet C. 67) S. 22— 
Indian High Courts Act (24 and 25 Viet. 
0. 104), Ss. 9 and 15 (FB) 103a 

Easements Act (5 of 1882) 

- S. 13—What is easement cf neces¬ 
sity and when it arises stated—Necessity 
must exist before law will compel party 
to grant it 327 

52 — Contract — Construction — 
Plaintiff allowing defendant to execute 
and work out on his land irrigation 
scheme of considerable benefit, at consi¬ 
derable expense—Agreement created li¬ 
cense 366 

Evidence Act (I of 1872) 

-S. 3—Deputy Collector holding in¬ 
quiry under Bengal Land Registration 
Act is Court—Inquiry is judicial inquiry 

289rt. 

- Ss. 32 and 34 — Jamabandi which 

cannot be admitted as corroborative evi¬ 
dence vvithout independent evidence of 
fact of collection of rent can be used 
as independent evidence if relevant un¬ 
der S. 32 537c 

- Ss. 32 (2), 157 and 159—Entries of 

Ijirbhs and deaths in chaukidar’s diary 
made by third person at his request— 
Chaukidar dead—Entries are not admis. 


1918 Patna 

Evidence Act 

sible under S. 32(2) but under S. 157 and 
possibly also under S. 159 46 

-S. 34—Jamabandis must be carefully 

scrutinized before tenants are held liable 
to pay rent shown in them 537^2 

- Ss. 80, 91 and 114—Penal Code 

(1860), S. 183 — Only evidence in 
case of perjury is record of deposition 
which is the only admissible evidence 
under Ss. 91 and 80, Evidence Act—Re¬ 
cord will be presumed to be correct— 
Administration of oath is also presumed 

448<i 

- S, 90—Dooumentmore than 30 years 

old held inadmissible in evidence without 
proof under S. 90 537a 

- Ss. 91, 80 and 114—Penal Code 

(1860), S. 183—Only evidence in case 
of perjury is record of deposition which 
is the only admissible evidence under 
Ss. 91 and 80, Evidence Act—Record will 
he presumed to be correct—Administra¬ 
tion of outh is also presumed 448(f 

- S. lOl—Contract unconscionable on 

face of it—Party seeking enforcement 
must prove no undue influence. 6806- 

-S. 101—'Allegation by party that 

document signed by him does not contain 
correct statement of facts and of inten¬ 
tion of parties—Burden of proof lies on 
such party 5955 

—S. 106—Authority of gomastba to 
give receipt recognizing subdivision of 
tenure or holding denied by landlord— 
Burden of proof lies on landlord 3305 

- Ss. 114, 80 a7id 91—Penal Code 

(i860), S. 183 — Only evidence in case 
of perjury is record of deposition which is 
the only admissible evidence under Ss. 91 
and 60, Evidence Act—Record will be 
presumed to be correct—Administration 
of oath is also presumed 448(2 

- S. 114—Party attempting to rebut 

presumption that official act has been re¬ 
gularly performed—Court cannot itself 
give assistance to other side—Execution 
sale 415 

-S. 114—Partition acquiesced in—It 

can be inferred that parties or their pre¬ 
decessors interested must be parties to it 

3205 

-S. 115—Estoppel—Fraudulent in¬ 
tention is not necessary 646 (2)a 

- S. 115—Decree—Death of judgment 

debtor—Execution against legal represen¬ 
tative—Execution withdrawn on admis. 
sion of liability and promise bo pay—Sub 
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Evidence Act 
sequent repudiation—Legal representative 
is estopped from denying liability 646(2)6 

-S. 115 —Essentials stated 291<2 

^- S. 154—Witness letting out truth 

in absent-minded moment is not neces¬ 
sarily hostile—It must be shown that 
statement made in favour of defence is 
due to enmity to prosecution 1936 

- S. 155—Witness hostile to Crown 

can be impeaohed by reference to police 
diary—Criminal P,C. (1898). S. 162 4596 

- S. 157—Statements to police should 

not be ordinarily used as corroboration— 
Criminal P. C. (1898), S. 162 459» 

—Ss. 157, 32 (2) and 159—En¬ 

tries in, of births and deaths in ohauki- 
dar’s diary made by third person at his 
request Chaukidar dead—Entries are 
not admissible under S. 32 (2), but under 
S. 157 and possibly also under S. 159 40 
—Ss. 159, 32 (2) and 157 — En- 

tries of births and deaths in chaukidar’a 
diary made by third person at his request 
Chaukidar dead—Entries are not ad- 
missible under S. 32 (2) but under S. 157 
and possibly also under S. 159 40 

Execution 

Attachment—Consent to attachment 
—Effect of. stated 6016 

Sale What passes—Rent decree in 
respect of whole tenure comprising five 
villages—Tenure described as "Bijulia 
asli mai dakhili” in sale proclamation and 
certificate—Whole tenure passed by sale 

412 

Property to be executed outside ori¬ 
ginal Court 3 jurisdiction and in hands of 
third person not amenable to executing 
Court—Decree must be transferred to 
Court within whose jurisdiction property 

^ 1266 

Judgment-debtor’s property in third 
person's hands—Jurisdiction of Court to 
attach^ is co-extensive with judgment- 
debtor’s right to sue for recovery 126«'Z 

^ Execution—Jurisdiction—Bank hav- 
ing residence and carrying on business 
within jurisdiction of Patna Court—Gov. 
ernmenb promissory notes in physical 
custody of head office at Calcutta—Patna 
Court has jurisdiction to attach them and 
interest accruing under them 126e 

“Civil P. C. (1908). S. 151 and O. 9.' 
iv. y Execution application dismissed 
lor d efault cannot be restored G7a 

Executing creditor absent—Court 
can still go into judgment-debtor’s ob¬ 
jections r'71 


-Court with jurisdiction rightly or 

wrongly deciding that decree-holder can¬ 
not proceed with execution—Decision is 
binding till set aside 67<? 

Execution sale 

-“Evidence Act (1872), S. 114 — Party 

attempting to rebut presumption that 
official act has been regularly performed 
—Court cannot itself give assistance to 
other side 415 

-Eights of parties are fixed with re¬ 
ference to state of law at that time 736 

Fraud 

-Non-service of summons is not fraud 

—Suppression of process with intent to 
deceive and take undue advantage is fraud 

548c 

General Clauses'Act (10 of 1897) 

-S. 6— Transfer of Property Act, 

Ss. 88 and 89—Before coming into force 

of Civil P. C. of 1908 preliminary decree 

obtained under S. 88—Judgment-debtor 

making default—Application made for 

order absolute — Proceedings held not 

affected by repeal of S. b9— No final 

decree is necessary 41rt 

-.S. 26—Criminal P. C. (1398), S. 235 

—Sentences passed under S 47 (a). Bihar 

and Orissa Excise Act, and Ss. 9 (c) and 

9 (f), Opium Act, in same trial in respect 

of two sales of opium to same person and 

for possession of residue—Trial is not 

illegal—Separate sertenersfor possession 

and sale did not contravene S, 26 250 

Government of India Act (1915) 

- S. 107—Civil P. G. (1903), O. 1, 

E. 10—Application for adding certain 
person as defendant rejected—No appeal 
lies against order—Discretion wrongly 
exercised—High Court can interfere in 
revision under Government of India Act 

488 

-S. 107—Order of withdrawal is liable 

to be set aside in revision 372c 

- S. 107—Criminal P.G. (1898). S. 430 

—High Court can direct Ses?ir>ns Judge 
bo rehear appeal after obtaining addi¬ 
tional evidence 272a 

- S. 107—High Court can supervise 

and correct subordinate Courts when 
wrongly exercising inherent power 100c 
Guardian and Ward 

-Eights and liabilities—Contracts by 

guardian are binding on minor provided 
they are for his benefit 462^/ 

High Courts Act (1861), 24and 25 Viet C. 104 

-S'. 9—Councils Act (1861). S. 22— 

Governor-General can croito new tribu¬ 
nals contomplatel in Defence of India 
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High Courts Act 

(CvimiDal Law Amendment, Act (1915), 
S 4 (FB) 15oa 

- Ss. 9 and 15—Defence of India Act 

(Criminal Law Amendment) Act (4 of 
1915), Ss. 8 and 11—High Court has no 
power of superintendence over Commis¬ 
sioners appointed under Defence of India 
Act—Governor-General in Council can 
constitute Courts not subject to superin¬ 
tendence of High Court — Governor- 
General in Council can amend Letters 
Patent (Calcutta) (FB) I03a 

Hindu Law 

-Adoption—Widow adopting minor— 

Agreement between widow and parents 
of adopted child reserving life estate to 
widow is binding on minor provided con¬ 
tract is for benefit of minor 4625 

-Alienation— Necessity — Bona-fide 

inquiry as to insutficiency to meet neces¬ 
sary requirements is necessary—Failure 
to prove legal necessity—Proof of bona 
fide inquiry as to existence of necessity 
is sufficient—Costs of litigation are for 
necessity — Power to borrow is limited 

6486 

-AUsnation — Necessity—Actual proof 

of, is not essential—Kepresentation as to 
necessity and purchaser acting honestly 
after proper inquiry are sufficient 

(SB) 469ff 

■—“Alienation—Necessity— Representa¬ 
tion of—Recital in deed is clear evidence 

(SB) 469fc 

-Alienation — Widow— Necessity— 

Performance of Gaya Shradh constitutes 
necessity for alienation provided income 
is proved insufficient 2306 

-Construction—Will of uncertain con¬ 
struction—Whether absolute title by 
adverse possession can be acquired 

(SB) 469i 

-Debt—Father—Decree against — Sale 

of ancestral property—Sons cannot object 
except only on ground that debt was im¬ 
moral 391 

-Debts—Father—Sou and grand¬ 
son are liable to pay suretyship debt of 
father and grandfather—Suretyship must 
be of same kind as iu Contract Act—De¬ 
fendant’s father selling to plaintiff in¬ 
terest in lease representing that he was 
collecting rent at Rs. 335—Rent entered 
at Rs. 303 in mukurrari patta—Agree¬ 
ment by defendant’s father to indemnify 
plaintiff—Suit against defendant on basis 
of agreement—Agreement is of indemnity 
and not of suretyship and defendant is 


not under pious obligation to discharge 
liability—Contract Act (1872), Ss. 124, 
126 and 132 ^ ^ 345a 

-’Debts—Father— Son’s liability — 

Actual receipt of money is not necessary 

3456 

-Debts—Father—Contractual liability 

to pay money constitutes debts binding 
on son provided transaction is neither 
immoral nor illegal 345c 

-Guardianship — Minor member of 

joint family—Guardian cannot be appoin¬ 
ted iu respect of minor’s property 609(1) 

-Guardianship— Mother is natural 

guardian in absence of father, whether 
family is joiut or separate 211 (2)a 

-Joint family—Specification of shares 

of members—Separation need not be pre¬ 
sumed—Circumstances should bo investi¬ 
gated and intentioD of members ascer¬ 
tained 664a 

-Joint family—Separation of some 

members—Remaining members joint in 
mess and property—Jointness should be 
presumed to have continued 6646 

-Joint family—Father“Family liv¬ 
ing by cultivation—Father entering into 
sub-lease—Presurontion is that he does so 
for purpose of family—Landlord and Ten¬ 
ant—Tenancy 4686 

-Joint family—Ancestral or self-ac¬ 
quired property—Presumption—Member 
long since separated — Doing business in 
bis own name and owning large fortune 
—Presumption is in favour of self-ao- 
quisitioD than ancestral ^ 428 

-Joint family — Presumption is of 

jointness 281a 

-Joint family—Purchase of property 

in name of one member—Separate ac¬ 
quisition is cot to be presumed 281c 

-Joint family—Manager—Karta pur¬ 
chasing property—Presumption is that it 
is joint family property unless shown 
that it was acquired by private funds 

142a 

-Joint family—Manager—Karta get¬ 
ting joint family bonds renewed will be 
presumed to have done it for benefit of 
family 1426 

-Partition — Reunion — Burden of 

proof—Complete conjunction of estate 
with intention to reunite must be proved 

530 

-Partition—Stop-mother — Share of, 

is equal to sons 374 

-Partition—Suit for—Plea of separa¬ 
tion—Burden of proof is on defendant 2816 



SOBJEOT Index, 1918 Patna 


27 


Hindu Law 

-Partition — Properties held jointly 

with strangers need not be included 281d 
-Partition—Burden of proof—Joint¬ 
ness is presuDced—Defendant must prove 
separation 237 (2) 

—Partition—Mibhila School—Paternal 
grandmother is entitled to share—Bnt it 
does not become her stridhana 91a 

-Partition — Institition of suit for 

partition is sufficient indication to sepa¬ 
rate yi^ 

-Beligious endowment—Trustee can¬ 
not alienate office or trust property—He 
cannot create life-interest of shebaiti right 

570a 

-Succession—Widow’s estate can be 

created by will (SB) 4696 

-Succession—Bandhu—Bandhu is de¬ 
fined as bhinna gotra sapinda—Sister’s 
eon is Bandhu 230a 

-Succession—Bandhu — Nearest ban¬ 
dhu succeeds 54d! 

-Succession — Mibakshara — (Per 

Full Bench) Maternal uncle is to be pre¬ 
ferred to sister's daughter's son. {Dawson- 
Miller,C.J. and 4-li Imam, dissenting) 

(FB) la 

-Widow—Re-marriage forfaits life- 

estate even of mother 590 (l) 

-Widow—Compromise of bona fide 

claim to avoid litigation expenses—Com¬ 
promise, if for benefit of estate, is binding 
on reversioners—Burden of proving that 
compromise is collusive is on reversioners 

477 

-Widow—Full estate is vested in 

widow for some purposes—Alienation in 
accordance with custom in family—De¬ 
cree against widow is binding on rever¬ 
sioners—Civil P. G. (1908), S. 11 175a 

-Will — Construction — Effect under 

English law is not to be taken into con¬ 
sideration (SB) 469£i 

-Will—Hindu law measures estates 

by use and not by duration unlike Eng¬ 
lish law (SB) 4690 

-Will—Hindu can create estate for 

life—Intention to do so must be clear 

, (SB) 469/ 

Alienation—Right of maintenance — 

Custom of right of maintenance of junior 

members must be proved to exist before 

transfer can be made subject to such 

charge 296 (l) 

Indian Councils Act (1861, 24 and 25 Viet 
C. 67), 

*5. 22 Governor-General in 


Indian Councils Act 

Council can create now tribunals contem¬ 
plated in Defence of India (Criminal Law 
Amendment) Act (1915), S. 4 — High 
Courts Act (186l), S. 9 (FB) 155a 

-,S. 22 — Enactment of Indian 

Legislature outside scope of powers con¬ 
ferred — High Court can in proper pro¬ 
ceeding declare such enactment ultra 
vires and of no force (FB) 1556 

-jS. 22 — Defence of India Act (Cri¬ 
minal Law Amendment) (4 of 1915), 
Ss. 8 and 11— High Court has no power 
of' superintendence over Gommissicnera 
appointed under Defence of India Act — 
Governor-General in Council can consti¬ 
tute Courts not subject to superintend¬ 
ence of High Court — Governor.General 
in Council can be amend Letters Patent 
(Calcutta) (1865), Cl. 44 (FB) i03a 

Insolvency 

-Court can only issue injunction bo 

Stay panding litigation under Civil P. G. 
(1908), O. 39, R. 1 214a 

-Civil P. G. (1908), O. 39. R. 1 — 

Court has no jurisdiction to issue injunc¬ 
tion upon person nob p.irby to suit 2146 

Interpretation of Statutes 

-Words of previous statute re-enacted 

— Legislature should be deemed to have 
intended to continue previous law 633c 

-Headings of sections may be used 

for determining intention of Act 

(FB) 398/ 

-Preamble — Preamble is key to in¬ 
tent of Act (FB) 398g 

-Intention of legislature — Probable 

intention should be looked at only when 
words are of doubtful meaning 

(FB) 398/t 

-Remedy allowed but no procedure 

to enforce it provided—Court can enforce 
order in suitable manner 3046 

-Intention of Legislature— Statutory 

enactment ambiguous—Such consbructioa 
is to be preferred as would avoid conse¬ 
quences not intended by legislature 

(FB) 1036 

Jurisdiction 

Absence of—Conduct of parties can¬ 
not validate proceedings 392^ 

-Court should decide nature of (from 

plaint and nob from written statement 277a 

-Territorial limits — Jurisdiction of 

Court is circumscribed by and co-exten- 
sive with its territorial limits 12Ua 

Land Acquisition Act (1 of 1894) 

S. 23—Orchard Land— Assessment 


of compensation — 
be valued together 


Trees and earth must 

625(2) 
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Landlord and Tenant Landlord and Tenant 


Merger — Merger depends on inten¬ 
tion—Question whether mukarrari right 
merged in patni tenure — Intention and 
interest of mukarraridar must be con¬ 
sidered 651 

Sale of non-transferable holding in 
execution of money decree — Tenant can 
object although landlord consents 533a> 
Land leased to proprietor of factory 
Factory sold to stranger— Fresh lease 
of land by purchaser— Occupancy rights 
could not pass by virtue of purchase — 
Purchaser having acquired status of non- 
occupancy raiyat by virtue of lease, suit 
for ejectment filed more than six months 
after expiry of lease is barred by limita. 
tion—Bengal Tenancy Act (1885), Sch. 3, 
Part. (1) (a) 497a 

Burden of proof—Suit for arrears of 
rent and for ejectment on ground of deter¬ 
mination of tenancy — Title set up in 
third person—Existence of tenancy must 
be proved by landlord 489(l) 

-Lease—Tenant recognized by supe¬ 
rior landlord — Sub-tenant cannot criti¬ 
cize origin of tenancy 468a 

-Tenancy—Hindu law—Joint family 

Father—Family living by cultivation 
—Father entering into snh-lease — Pre¬ 
sumption is that he does so for purpose 
of family 4685 

-Tenancy right—Nature of—Lease in 

respect of share in zaraindari—No speci¬ 
fic land mentioned which lessee has to 
cultivate — Lease only creates tenure — 
Bengal Tenancy Act (1885), S. 22 422a 

-Occupancy rights — Tenure-holder 

cannot acquire occupancy rights in lands 
comprised in ijira—Bengal Tenancy Act 
(1885). S. 22 4225 

-Occupancy rights — Co-proprietor 

cannot acquire occupancy or non-occu¬ 
pancy rights in village 422rf 

■ Tenancy right — Tenant in zirat is 
not raiyat according to custom (FB) 398e 

-Specific Relief Act (1877), S. 42— 

Transferee of portion of occupancy hold¬ 
ing if dispossessed can sue and recover 
possession—But he has no status to sue 
for declaration that alleged tenant is nob 
such and that rent decree obtained against 
him is fraudulent 369a 

-Transfer—Consent—Consenting co¬ 
sharer can repudiate his consent to brans- 
fer of occupancy and join bo sue original 
tenant along with other oosharers for 
entire rent 369c 

-Mukurrari tenure —Dispossession of 


tenure-holder from portion of bolding— 
Tenure-holder can wibhold rent 335 

-Re-entry—Non-transferable bolding 

sold to recognized zarpeshgidar—Land¬ 
lord has right of re-entry 273 

-Contract Act (1872), S. 74—Agree- 

tnent to pay enhanced rate of rent after 
expiry of term of tenancy is valid 269 

-Land tenure—Jagir—Police jagirs in 

zamindari of Paohete are hereditary sub¬ 
ject to certain conditions—Sale of jagir in 
execution of decree for arrears of rent— 
Objection to sale by jagirdar dismissed 
and suit to set aside also dismissed—Suit 
by subsequent jagirdar for possession of 
jagir is barred by doctrine of res judicata 

73a 

Lease 

-Renewal— Option to — Failure to 

come to terms amounts to failure toavail 
of option 4975 

-Rent — House rent andgronnd rent— 

Distinction between, lies in contract bet¬ 
ween parties 277c 

Legal Practilioners Act (18 of 1879) 


-S. 13 (5)—Pleader acting for both 

parties in one suit is guilty of gross care¬ 
lessness—Action amounts to gross mis¬ 
conduct (SB) 265 

-S. 14—Misconduct — Mukhtear re¬ 
moving petition of complaint and sub¬ 
stituting another in its place without 
complainant’s consent is guilty of gross 
misconduct 602 

Letters Patent (Calcutta) (1865) 

Cl. 44 — Defence of India Act 
(Criminal Law Amendment) Act (4 of 
1915), Ss, 8 and 11 — High Court 
has no power of superintendence over 
Commissioners appointed under Defence 
of India Act — Governor-General in Coun¬ 
cil can constitute Courts not subject to 
superintendence of High Court—Gover¬ 
nor-General in Council can amend. 01.44 


(Patna) 


(FB) J03a 
“ Order of Single Judge 
directing trial of certain issue is nob 
appealable 680a 

^ Cl. 10—Order staying proceedings 
is not judgment 138a 


~"Cl. 10 — Order of single Judge stay¬ 
ing proceedings in criminal case is not 
appealable 1385 


Limitation 

Starting point“*Suifc for d^olaration 
and khas possession with incidental prayer 
for declaration that entry in Record of 
Rights was wrong — Limitation com- 
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limitation 

meaoea from dabe of final publication of 
Kecord of Bights 678a 

Limitation Act (9 of 1908) 

- S, 2. Ci. (7)—"Good faith”—"Boa- 

sonable view,” when used with words 
"good faith” as defined in S. 2, Cl. 7, 
implies that what was done was done 
was done with due care and attention 

336a 

- S. 4—S. 4 does not say that time- 

barred applications should nob be enter¬ 
tained — Question of limitation is not 
question of jurisdiction 492c 

- S. 6—Wanton negligence of pleader 

is no sufficient cause — Appeal filed with 
insufficient court-fee—Deficit not made 
up till after expiry of limitation—Gross 
negligence of pleader—Appeal is nob pro¬ 
perly filed under Court-fees Act (7 of 
1870), S. 4 3366 

-S. 10—Applicability of—Person per¬ 
forming duties of shebait of idol and 
applying trust funds to proper purposes 
and claiming right to hold office and per. 
form duties — S. 10 does nob apply — 
Bight can be acquired by adverse posses¬ 
sion against original shebait 5706 

-S. 15 and Art. 182 — Presidency 

Towns Insolvency Act (1909), Ss. 17 and 
25—Insolvency proceedings do not bar 
execution of decree in absence of protec¬ 
tion order under S. 25—Limitation con¬ 
tinues to run during pendency of proceed¬ 
ing—Time cannot be excluded 505(2) 

- S. 20—Payment of interest by one 

of several co-mortgagors does not bind 
others 64G(l) 

-S. 20—Part payment of principal 

must he in debtor’s hand writing in order 
to give fresh start 95a 

S. 28 S. 28 provides extinction of 
rights upon termination of period of 
limitation for suit and not for applica¬ 
tion 492d 

Art. 47—Order under Criminal P.C , 
S- l^fi Period of limitation runs from 
date of final order by Magistrate and not 
from date of refusal by High Court to 
interfere—Criminal P. C. (1898). S. 145 

, 504a 

- Art. 75—Contract Act (1872), Ss. 23 

and 24 Debtors executing bond with 
interest at high rate—One of them to 
vender service without pay till bond be¬ 
coming payable — Consideration as to 
render service is unlawful—Contract be- 
J^cg indivisible is void—Condition to serve 
broken on first day—Limitation com- 


Limitation Act 

menoed from date of bond under Art. 75 

2496 

- Art. 89—Befusal implies refusal on 

specific demand—Allegation that defen¬ 
dant "put off” giving accounts is not 
such refusal 615 

^- Art. 120 — Claim for proceeds of 

immovable property substituted by move, 
able property is not claim for immovable 
property—Art. 120 applies 548a 

- Arts. 124, 134 and 135—Suit for 

possession of hereditary office is governed 
by Art. 124—Arts. 134 and 135 do nob 
apply 570c 

- Art. 132—Transfer of Property Act 

(1882), S. 95—Suit for contribution for 
payment of mortgage money by co-mort¬ 
gagor—Suit is maintainable—Art. 132 
applies 322c 

- Arts. 134, 135 afid 124—Suit for 

possession of hereditary office is governed 
by Art. 124—Arts. 134 and l3o do nob 
apply 570c 

- Arts. 135, 134 and 124—Suit for 

possession of hereditary office is governed 
by Art. 124—Arts. 134 and 136 do nob 
apply 570c 

- Art. 138—Civil P. C. (1908), S. 47— 

Suit by auction-purchaser to recover pro¬ 
perty purchased after confirmation of sale 
is not barred by S. 47 — Time runs from 
date of confirmation—Suit is governed 
by Lim. Act Art. 138 and not by Art. 180 

54G 

- Art. 178—Date of award is date 

when it was delivered and not that on 
which it was written and signed 83c 

- Art. 180—Civil P. G. (l908), 3. 47 

—Suit by auction-purchaser bo recover 
property purchased after con6rmabion of 
sale is not barred by S. 47—Time runs 
from date of confirmation—Suit is gover¬ 
ned by Lim. Act, Art. 138 and nob by 
Art, 180 54(3 

Art. 181— Application for restitution 
must be made within three years but 
mesne profits for all period that other 
party was in possession of can be claimed 

3966 

- Art. 181—Civil P. C. (1908). S. 48 

— S. 48 does not apply to revival of an¬ 
tecedent application held in su 9 {)ens 0 by 
reason of some bar—Such ai)plication is 
governed by Avt. 181 290 (2) 

- Art. 181—Civil P. C. (I90s), Ss. 144 

and 151, and O. 21, R. 92—Sale set a^ide 
and judgment debtors restored bo [lossos. 
sion—Application for compensation does 
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Limitation Act 

not fall ^^ithin S. 144, but is covered by 
S. 151 and is governed by Art. 181 52 

- Art. 181 — Fraud of judgment-debtor 

in collusion with auction-purchaser— 
Sale set aside—Deeres can be executed 
within three years from date of setting 
aside sale 41gf 

- Art. 182—Civil P. C. (1908), O. 21. 

B. 11—x^pplioation for execution correct 
—Dismissal for failure to file copy of 
decree—Application is in accordance with 
law and saves limitation 5475 

- Art, 182 and S. 15 — Presidency 

Towns Insolvency Act (1909), Se. 17 and 
25—Insolvency proceedings do not bar 
execution of decree in absence of protec¬ 
tion order under S. 25—Limitation con- 
tinues to run during pendency of proceed¬ 
ing—Time cannot be excluded 505 (2) 

■- Art. 182—Defending appeal by judg¬ 
ment-debtor is not step-in-aid 254 

- Art. 182—Instalment decree — In- 

stalojent not paid—Unless decree com¬ 
pels decree-holder to oxecute for whole 
amount once and for all, he may execute 
on each default and limitation would run 
separately from date on which each in- 
stalment became pay able 955 

- Art. 182—Application asking for sale 

of diflorent properties can be in con¬ 
tinuance of previous application 41e 

- Art. 182, Cl. 5—Application for exe¬ 
cution against minor through mother 
without application for appointment of 
guardian ad litem operates to save limi¬ 
tation 69 

-- Art. 182 Cl. (6)—“Date of issue of 

notice" means date on which notice ac¬ 
tually issues from ofiice of Court—Patna 
High Court is bound by view of Calcutta 
High Court in such cases 457 (1) 

Mahomedan Law 

-Gift—Delivery of possession—Gift 

of interest in land—Donor need not 
transfer corpus but only possession of 
that interest — Donor doing all that lies 
in his pow’er to transfer interest—Omis¬ 
sion to deliver corpus is immaterial 29la 

-Gift—Mushaa—Gift of, is not invalid 

on subsequent possession 291c 

Minor 

-Contract by guardian — Illegal— 

Right to repudiate—It is always open to 
a minor to rejiudiate the act of his guar¬ 
dian if it can bo shown that the act was 
clearly illegal _ 673d 

-Probate and Administration Act 

(1681), S. 50 — Guardian applying for 


Minor 

letters of administraticn in respect of * 
moiety of estate—Caveat filed by devisee 
of other half—Compromise—Letters of 
administration in respect of quarter of 
estate allowed to guardian held illegal— 
Minors are entitled to repudiate act of 
guardian 673e 

-Lease in minor’s favour imposing 

liability is void—Transfer of Property 
Act, S 8 626 

Mortgage 

-Sale in execution of decree on prior 

mortgage—Right, title and interest of 
mortgagor and subsequent encumbrances 
of same mortgagee are extinguished 522 
-Execution of mortgage decree—Pro¬ 
perty passing in execution of a mortgage 
decree is dependent upon the terms of 
plaint 421a 

-Suit on—Prayer by plaintiff for sale 

of property subject to prior lien—Auc¬ 
tion-purchaser cannot dispute subsis¬ 
tence of lien 4215 

-Suit on—Title paramount and inde¬ 
pendent of mortgagor is not necessary 
issue—Rule is not absolute 356c 

-Redemption—Right to redeem exists 

till confirmation of sale 322^ 

-Court-fees Act (1870), Ss. 12 and 17 

—Sch. 1, Art. i—Mortgage suits—Ap¬ 
peals or cross-objections—In original ap¬ 
peals court-fee should be levied on sum 
due at date of original decree—In second 
appeals it should be levied on sum due 
at date of decree of lower appellate 

Court 210a 

Opium Act (1 of 1878) 

-S. 9 (c) (/)—Criminal P, 0. (1898), 

—S. 235—Sentences passed under S. 47 
(a), Bihar and Orissa Excise Act and 
Ss. 9 (c) and 9 (f), Opium Act, in same 
trial in respect of two sales of opium to 
same person and for possession of residue 
—Trial is not illegal—Separate sentences 
for possession and sale did not contra¬ 
vene General Clauses Act, S. 26 250 

Parda'n&shtn Lady 

-Burden of proof—Gift—Bona fides 

and validity—Burden of proof is on 
those claiming under it 3565 

Partition . 

-Private partition is bar to re-parti¬ 
tion 320a 

Penal Code (45 of 1860) 

- S. 30—Account paper acknowledg¬ 
ing liability is valuable security 2145 

-Ss. 34, 147, 149, 325 and 326—Fai¬ 
lure of proof of common object of unlaw¬ 
ful assembly—Individuals alone can be 
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convicted on proof of particular of¬ 
fence 146a 

-Ss. 34 and 149—Unlawful assembly 

—Common object must agree in essential 
particulars—For conviction under S. 34 
proof of common intention as distin¬ 
guished from common object is necessary 

1466 

- Ss. 71 and 143—Illegal rescue of 

cattle causing damages to embankment 
—Separate sentences in same trial under 
S. 143 and S. 24, Cattle Trespass A.ct, is 
illegal—Criminal trial, Sentence 649a 

-S. 71— It contemplates separate 

punishment for offence under same law 
and not under different Acts 6496 

*- S. 84—Person labouring under de¬ 

lusion but otherwise sane committing act 
of ‘revenge—If act done knowingly he 
can be punished as sane mao (SB) 179a 

-Ss. 97 and 147—Rioting—Tenant’s 

holdings under water—Grant of lease of 
bshing rights by landlord to stranger— 
Tenant’s opposition—Tenant is not guilty 
of rioting be having right of private de¬ 
fence ol property— Dispossession and 
disturbance in possession distinguished 

239 

'• 5. 107—Abetment— Presence at 

commission of offence does not constitute 
abetment unless there is duty to prevent 
commission of offence 584 

S. 141—Right of private defence 
extends to S. 141 and subsequent sec¬ 
tions—Person seeing actual invasion of 
his rights to property—Invasion amount¬ 
ing to offence—He can resist by force 
provided there is no time to have re¬ 
course to police authorities 193a 

Ss. 147 and 97—Rioting—Tenant's 
holding under water—Grant of lease of 
fishing rights by landlord to stranger— 
Tenant s opposition—Tenant is not guilty 
of rioting he having right of private de¬ 
fence of property—Dispossession and dis- 
tutb^ce in possession distinguished 239 
Ss. 147, 149 and 325—Separate con¬ 
victions and sentences under S. 326 read 
with S. 149 and under S. 147 are illegal 

227a 

- Ss. 147, 149. 34. 325 and 326—Fai¬ 
lure of proof of common object of unlaw¬ 
ful assembly Individuals alone can be 
convicted on proof of particular offence 

__ 146a 

o. 148 Case of rioting when pri¬ 
vate defence is pleaded must be decided 
on facts proved 3086 


1918 Patna 

Penal Cede 

- S. 148—On learning that crop was 

being cut information to police sent—Ac¬ 
cused collecting men going to field in 
dispute — Complainant assaulted—Fight 
ensued—Accused are justified in collect¬ 
ing men to protect crops before arrival 
of police—Complainant having started, 
accused were justified to assault in pri¬ 
vate defence 308(5 

— Ss. 149, 147 and 326 “ Separate con¬ 
victions and sentences under S. 325 read 
with S. 149 and under S. 147 are illegal 

227a 

- S. 170—Some act must be attempted 

to be done under personation —Entering 
station platform without ticket is not 
such act 653a 

- S. 175—Disobedience to unnecessary 

order to produce document is no offence 
under S 175 690(2)(5 

-S. 183 — Only evidence in case of 

perjury is record of deposition which is 
the only adrnissibleevidenoe under Ss. 91 
and 80, Evidence Act — Record will be 
presumed to be correct —Administration 
of oath is also presumed —Evidence Act 
(1 of 1872), Ss. 80, 91 and 114 44S(« 

-S. 193—Criminal P. O. (1898), S. 476 

—Sanction for prosecution for perjury 
must indicate statements in question 4486 

^ - S. 193 — Criminal P. C. (1698), 

Ss. 107 and 355 — Case under S. 107 is 
summons case— Depositions in summons 
case need not be read over as under 
S. 355 it is only a memorandum 448/ 
~Ss. 224, 323 and 353 — Arrest by 
constable under warrant not signed by 
Magistrate nor directed by Superinten¬ 
dent of Police under his signature—Res¬ 
cue in such case is no offence — If un- 
necessary hurt is caused in rescue ac¬ 
cused can be punished under S. 323 252 

-Ss. 323 and 330 — Assault not with 

with object of obtaining restoration of 
stolen property—Assault in fit of anger— 
Assault amounts to simple hurt under 
S. 323 6436 

-S. 323 — Complainant’s story dis¬ 
believed—Conviction on evidence of con¬ 
stable on different story — Conviction is 
bad 4846 

-Ss. 323, 224 and 353 — Arrest by 

constable under warrant not signed by 
Magistrate nor directed by Superinten¬ 
dent of Police under his signature— Res¬ 
cue in such case is no olfonce — If un¬ 
necessary hurt is caused in rescue ac¬ 
cused can be punished under S. 323 252 
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- Ss. 325, 147 and 149—Separate con¬ 
victions and sentences under S. 325 read 
with S. 119 and under S. 147 are illegal 

227a 

-S. 330—S. 330 contemplates assault 

with object of obtaining confession or 
restoration of stolen property 643a 

- S. 379 — Crop cut .and removed by 

order of and in presence of accused —He 
is guilty 145(2) 

-S. 380 — Accused going to railway 

godown with carter — Carter removing 
bag consisting of pilferings— Accused ac¬ 
companying carter to bis house and tak¬ 
ing delivery of bag— Accused and carter 
are jointly guilty of theft 3l4a 

-S. 403 — Misappropriation is chief 

element 489(2)a 

- S. 403 — Misappropriation — There 

must be overt act of dishonesty — Mere 
retention of documents is not enough 

489(2)5 

- S. 409—Criminal P. C. (1898), S. 234 

—Joint trial for criminal breach of trust 
on different occasions is legal 168c 

- S. 425—Cutting down of trees with¬ 
out impairing value does not amount to 
mischief 3235 

-S. 42G—Mischief — Tenant cutting 

and appropriating tree under bona fide 
claim of right — Tenant is not guilty of 
mischief—Motive, mala fide or dishonest, 
is immaterial 667 

--S. 447 — Finding as to who was in 

possession of land in dispute is necessary 

639a 

- S. 447 —Person entering upon land 

in bona fide assertion of right to remain 
there till ejected in accordance with law 
is not guilty 6395 

- S, 448—There must be intention to 

insult, annoy or intimidate owner of pro¬ 
perty 197 d 

-S. 464—Accused, gomasta of 8, veri¬ 
fying plaint “S ba kalam khas"—Accused 
admitting verification but pleading autho¬ 
rity from S —S not denying fact — Ac¬ 
cused is not guilty of forgery, plaint not 
having been signed fraudulently 640a 

- S. 471— Forged document — Filing 

document with plaint amounts to ‘user” 

274a 

Practice 

■-J^vidence — Inadmissible evidence 

admitted at request of parties cannot be 
objected to in appeal 6335 

-Appeal—Appeal must be disposed of 

on merits 5755 


Practice 

-Appellate Courts reversing decision 

must give adequate aud satisfactory judg¬ 
ment as required by law 543c 

-Appeal—Document admitted with¬ 
out objection—No objection can be taken 
in appeal - 5376 

-New plea—Point of law requiring 

investigation into fact cannot be raised 
for first time 2915 

——HighCourt—Record sent for and ob¬ 
vious error appearing on record—High 
Court should dispose of matters even at 
interlocutory stage—Civil P. 0., S. 115 

1315 

-Precedents — Decisions of Calcutta 

High Court should not be departed from 
without cogent reasons 91c 

Precedents 

-Patna High Court follows Calcutta 

High Court 377(l)5 

-Decisions by Board of Revenue 

though not binding on High Court yet 
they cannot be overlooked 320c 

-Patna High Court will not depart 

from decisions of Calcutta High Court. 

2275 

Presidency Towns Insolvency Act (3 of 1909) 

- Ss. 17 a7id 25—Insolvency proceed¬ 
ings do not bar execution of decree iu 
absence of protection order under S. 25 
— Limitation continues to run during 
pendency of proceeding—Time cannot be 
excluded—Limitation Act (1908), S. 15 
and Art. 182 505(2) 

- Ss. 25 and 17—Insolvency proceed¬ 
ings do not bar execution of decree in ab¬ 
sence of protection order under S. 25— 
Limitation continues to run during pen¬ 
dency of proceeding—Time cannot be ex- 

eluded 505(2) 

Press Act (I of 1910) 

-S. 3 (a)—Only Local Government 

can pass order under S. 3 (2) 236a 

- ‘S. 3 (l), (2)—Keeper of old press 

making declaration but exempted from 
depositing security under S. 3 (l)—Dis¬ 
trict Magistrate cannot direct him to de¬ 
posit security—Proper course is to issue 
notice asking him to show cause why 
order of exemption should nob be cancelled 
or varied 2365 

Probate 

-Grant of—Court not concerned with 

devolution of property—Proof of genuine, 
ness and execution of will is essential-** 
Contract in consideration of withdrawal 
caveator’s objection is not enforceable 673c 

-—Possibility of interest is sufficient to 

entitle person to become party—Party 
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Probate 

entitled to intervene in lower Court is 
entitled to support will in appellate 
Court 5266 

-Caveat — Petitioner should prima 

facie show that caveator has no interest 
and then caveator is to be called upon to 
rebut presumption 54c 

Probate and Administration Act (5 of 1881) 

-Letters of Administration cannot be 

granted in respect of only part of estate 

673a 

- S. 50—Executor appointed for ad¬ 
ministration of particular fund—Execu¬ 
tor is entitled to take out probate limited 
to that particular fund—But no direc¬ 
tions specified, heirs entitled to letters of 
administration for entire estate 6736 

-S. 50—Guardian applying for letters 

of administration in respect of moiety of 
estate—Caveat filed by devisee of other 
half—Compromise—Letters of adminis- 
tratioD in respect of quarter of estate al¬ 
lowed to guardian held illegal—Minors are 
entitled to repudiate act of guardian 673e 

S, 70—One of two executors dying— 
Caveators can proceed against survivor 54a 

-S. 70—Procedure in O. 1, R. 10 

governs proceedings for discharge of ca¬ 
veat ““ Caveator should be discharged 
when he ’loses interest in estate—Civil 
P. 0. (1908), O. 1. R. 10 546 

Provincial Small Cause Courts Act (9 of 1887) 

Ss. 16 and 16—Suit to recover from 
tenant sum levied as mutharfa is cognis¬ 
able by Court of Small Causes 2776 

- S, 25—Whether suit withdrawn is 

decided within S. 25 (Quaere) 3726 

Record of Rights 

Effect of entry-^Enbries in two con¬ 
secutive records—Party aggrieved can ask 
for declaration in respect of second record 
only 609(2) 

-Entry is only presumed to bo correct 

348c 

-Entry in, merely raises presumption 

as to its correctness—Presumption sought 
to be rebutted—Duty of Court enunoi- 
ated 268 

-Entries in—Value of—* Claim that 

entry is wrong barred by limitation— 
Suit for consequential relief is not barred 
by wrong entry—Court can determine 
that entry is wrong 2206 

Registration Act (16 of 1906} 

^-S. 17—Civil P. 0. (1903), O. 23, 

E. 3—Compromise—Submission of com¬ 
promise petition filed—Suit disposed of— 
Compromise varying terms of lease held 
admissible without registration—Docu- 
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Registration Act 

meat varying terms of lease is not a 
creation of lease (SB) bOld 

-5. 17 (l), ((7)—Compromise between 

landlord and tenant creating lease not 
incorporated in decree of Court requires 
registration 654a 

- S. 17 (2)—Civil P. C. (1908). O. 23, 

R. 3—Compromise dealing with matters 
outside scope of suit—Compromise re¬ 
corded on petition duly filed is exempt 
from registration and is admissible in 
evidence in subsequent suit 5076 

- Ss. 17 (2) (i) and (vi) —Compromise 

decree —Permanent lease in favour of 
three—One suing for one-third of leased 
lands—Suit compromised—Each of three 
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third— Compromise incorporated in de¬ 
cree—Such compromise does not require 
to be registered—Civil P. C. (1S08) 
O. 23, R. 3 139a. 

- S. 17 (2) (vi) —Principle governing 
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stated 1396 

-S. 28—No fraud or collusion on 
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red 595a 
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inquiry under S. 74 3136 

- Ss. 87 and 35—Registration on ad¬ 
mission by only some executants is im¬ 
proper—Whether irregularity is cured 
by S. 87, (Quaere) 6376 

Riparian Rights 

-Lower owners acquiring prescriptive 

right to exclusive use of water of stream 

for irrigation—Higher owner cannot infer. 

fere with rights of lower owner 493 

Sonthal Pargannas Settlement Regulation 13 
of 1872) 

5. 6—S. 6 contemplates mortgage de¬ 
cree sotting forth amount due on latest 
date of payment 240 (2)a 

S. 6— S. 6 is bar to a decree for in¬ 
terest upon interest 240 (2)6 
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tration does not amount to abandonment 

630 

-S. 27 (6)—Suit for specific perform¬ 
ance—Plaintiff proving prior contract— 
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by assertion that suit falls under Ch. 6 
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—Court-fees Act (1870), S. 7 (4) (c) 4826 

- S. 39—Registration Act (1908), S. 74 

—Inquiry under S, 74 .is summary—In¬ 
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pancy holding if dispossessed can sue and 
recover possession—But be has no status 
to sue for declaration that alleged tenant 
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192 

- S. 42—Right ceasing to exist—S. 42 
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--Allegation of reunion cannot be in¬ 
quired into 581 

-S.’4—Suit by heir of deceased against 
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cate 295 

Suits Valuation Act (7 of 1887) 

- S. 11—Objection to pecuniary juris- 


Tt cannot be raised 

3165 


Suits Valuation Act 
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-Negligence—Contributory negligencd 

—Suit for removal of obstruction to 
water course decreed — Subsequent suit 
for damages — Failure to apply for re¬ 
moval of obstruction held not to amount 
to contributory negligence — O. 2, B. 2 
was no bar as obstruction was continuing 
wrong and damages conld be claimed— 
Civil P. 0. (1908), O. 2, R. 2 354 

-Vicarious liability — Criminal Trial 

— Strict proof of relationship necessary 
to bind master by statement of servant 

146c 

Transfer of Property Act (4 of 1862) 

- S. 8 — Minor — Lease in minor’s 

favour imposing liability is void 626 

- S. 41—Transfer by ostensible owner 

—Transferee making reasonable inquiries 
—Owner is debarred from setting up his 
title 796 

- S. 43—Applicability depends upon 

fact whether erroneous representation 
bas misled transferee _ 534 

^ -5. 52 — Mortgagee holding two 

mortgages — Decree on first mortgage-" 
Mortgagee consenting to grant time for 
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person—S. 62 does not apply 299a 
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668c 

- S. 76—Mortgage extinct—S. 76 does 
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Transfer of Property Act 

Glauses Act 

\lo97;, S, 6 • 

Ss. 89 and 88 * Before coming into 
force of Civil P. 0., of 1908 preliminary 
•decree obt^-ined under S. 88—Judgment. 

debtor making default—Application made 

tor order absolute—Proceedings held not 
affected by repeal of S. 89 — No final 
decree is necessary 

~ ’S. 89 — Order absolute during life- 

fume of judgmenb-debtor with notice and 
;wibhout objection by judgment-debtor— 
tlis legal representative cannot question 
validity of order 42 ^ 

——S. 95 Mortgage decree — Payment 
of decretal amount by co-mortgagor is 

1^6Q6£DptlOll 322ci 

—S. 95—S. 95 is not limited to cases 
of delivery of possession of usufructuary 

—IT , 3225 

«nf K * A''i~ action to 

out bond by payment of money is redemp. 

3 22c 

95 Suit for contribution for pay. 
^ent of mortgage money by co-mortgagor 
buit IS maintainable—Art. 132 applies 
—Lim. Act (1903), Art. 132 322c 

“n ^ 107~CiviI P.C. (1908), 
V. zi, ±i, d—Compromise — Submission 
of compromise petition filed — Suit dis- 
posed of—Compromise varying terms of 
lease held admissible without registra- 


Transferor Property Act 

tiou—Document varying terms of lease 
le not a creation of lease (SB)507<; 

~ S. 106 Contract not for specified 
time—Tenancy is from year to year 468c 
S. Ill (ff )—Suit for rent—Denial of 
title in suit causes forfeiture 174tz 

S. Ill (ff) — Determination of te¬ 
nancy on ground of denial of landlord’s 
title — Notice by landlord is not neces. 
sary It is sufficient if something is done 

to show intention to determine lease 174 b 
Trespasser 

Decree—Execution—When can tres¬ 
passer execute decree obtained on behalf 
of estate stated 

Vendor and Purchaser 

“ ^Purchaser's title impeached in suit 
to which vendor is party—Veodor mak- 
mg admission, resulting in decision ad 
verse to purchaser — Purchaser allowing 
suit to go against him—Suit by purchaser 
for refund of purchase money—Vendor is 
liable to refund the same ^no 

Will 

Will by childless 

(SB)469a 

Mere contingent re- 
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Construction 
Hindu, construed 

•Construction 


, -- v'sa I 

m&iQoor CFGated aft6r wooaao^s estats 
It indicates that estate created was 
woman s estate in technical sense and 
not merely life estate (SB)469c 


COMPARATIVE TABLES 

TABLE No. I 

Showing seriatim the pages of Other Reports, Journals and Periodicals 
for the year 1918, with corresponding references of the All INDIA REPORTER. 

^,B .—Column No. 1 denotes pages of Other Journals. 

Column No. 2 denotes corresponding references of the ALL INDIA REPORTER. 

3 Patna Law Journal=All India Reporter 


PLJ 

A. 

I. 

B. 

PLJ 

A. 

I. E. 

k 

PLJ 

A. 

I. B. 

PLJ 

A. 

I. 

B. 

PLJ 

A* 

I. 

B. 

1 

1918 

p 

398 

132 

1917 

P 

132 

255 

1918 

P 

507 

396 

1918 

P 

345 

509 

1918 

p 

138 

33 

1917 

IP 

6 

138 

PP 

PP 

33 

285 

PP 

IP 

467 

404 

Pt 

IP 

676 

513 

If 

pp 

60 

40 


pp 

85 

141 

1918 

Pf 

420 

287 

Pt 

PI 

672 

409 

Pt 

PI 

526 

516 

pf 

PI 

686 

43 

1918 

PI 

139 

143 

1917 

PI 

61 

291 

Pt 

Pt 

179 

412 

>1 

PP 

249 

518 

Pt 

PI 

626 

51 

1917 

PI 

65 

145 

1918 

IP 

676 

302 

II 

PP 

588 

415 

PI 

Pt 

673 

522 

*1 

PI 

548 

63 

1918 

PI 

171 

147 

PP 

Pt 

197 

306 

II 

PI 

537 

419 

tp 

II 

193 

533 

It 

pp 

391 

67 

1917 

pp 

79 

1£G 

PI 

PI 

598 

310 

PI 

PP 

599 

423 

1917 

PI 

121 

537 

PI 

pp 

155 

71 

t| 

It 

62 

160 

II 

Pf 

295 

316 

PP 

PI 

237 

426 

1916 

ft 

176 

665 

Pt 

pp 

257 

74 

PI 

PI 

2G 

162 

Pf 

Pf 

316 

317 

PP 

PI 

666 

433 

pp 

PP 

250 

663 

It 

PI 

459 

78 

PI 

PI 

11 

IGG 

1917 

PP 

152 

327 

PP 

II 

570 

435 

PI 

PP 

352 

571 

Pt 

PI 

395 

63 

>1 

pp 

86 

168 

PP 

ft 

146 

339 

1917 

PP 

126 

438 

PI 

PI 

234 

673 

IP 

PI 

301 

88 

PI 

PI 

103 

176 

191S 

PP 

384 

346 

1918 

tf 

270 

443 

PI 

Pt 

210 

576 

Pt 

Pt 

468 

92 

PI 

pp 

100 

178 

PP 

Pt 

329 

351 

PP 

IP 

255 

446 

IP 

PP 

196 

679 

pp 

Pt 

488 


PI 

pp 

108 

179 

Pt 

PI 

303 

354 

PP 

PP 

314 

448 

It 

Pt 

487 

580 

PI 

Pt 

536 

95 

1918 

fi 

427 

182 

pp 

IP 

217 

355 

Pf 

Pt 

351 

452 

pf 

M 

496 

581 

IP 

It 

103 

96 

PI 

pp 

219 

188 

PI 

Pf 

320 

368 

PP 

PP 

502 

454 

pp 

Pf 

646 

630 

Ip 

pp 

485 

99 

1917 

>1 

100 

192 

Pf 

PP 

240 

361 

PP 

PP 

609 

456 

pf 

PP 

214 

632 

IP 

ft 

272 

101 

1918 

pf 

623 

194 

IP 

Pf 

482 

307 

PI 

IP 

396 

460 

PI 

Pt 

462 

636 

1919 

PI 

404 

103 

PI 

pp 

296 

197 

PI 

PI 

145 

372 

PP 

PI 

647 

465 

PI 

PI 

185 

639 

1918 

PI 

590 

106 

PI 

pp 

451 

199 

tP 

PP 

469 

376 

II 

PI 

390 

475 

PI 

If 

529 

641 

PI 

Pt 

227 

112 

pp 

pt 

416 

218 

IP 

fp 

341 

377 

Pt 

PI 

377 

478 

PI 

II 

492 

645 

Pt 

It 

297 

lie 

PI 

PI 

260 

229 

PP 

ff 

432 

379 

PI 

PI 

660 

481 

PI 

Pt 

256 

648 

IP 

PI 

296 

119 

1917 

pp 

157 

243 

PI 

PI 

663 

386 

PI 

tp 

274 

484 

PI 

PI 

386 

649 

IP 

Pf 

262 

122 

1918 

It 

125 

248 

II 

IP 

383 

389 

Pt 

PI 

663 

490 

PI 

PI 

822 

651 

IP 

tp 

261 

124 

pp 

tp 

1G8 

250 

f P 

PI 

466 

390 

PI 

PP 

265 

493 

tp 

PI 

613 

653 

pp 

M 

306 

130 

1917 

PP 

164 

263 

PI 

PP 

505 

394 

Pt 

PP 

389 

499 

1919 

PI 

377 

663 

pp 

PI 

1 


1918 Patna High Court Case«=AU India Reporter 
PHOC A. I. R. PHCO A. I. R. PHOO A. I. R. PHCC A. I. R. PHCO A. I. B. 


1 1917 P 77 60 1917 P 37 162 1918 P 618 288 1918 P 647 287 1918 P 653 

3 M » 153 55 »» .. 121 166 1917 •• 117 241 *» »» 626 288 *» »» 536 

5 1918 •• 412 57 1918 •» 179 162 1918 »• 70 243 •» •» S06 289 *• •• 369 

8 M 598 64 1917 •• 35 164 *• •* 348 246 '» ’* 377 294 » •» 462 

11 1917 »» 46 05 1918 •• 392 166 1917 ” 30 247 •» »» 670 302 »• »i 214 

12 M *» 8 69 *» M £22 170 »« *> 74 254 »* •» 193 305 »* »» 240 

13 1918 •» 448 71 1917 *f 104 175 1918 ” 279 257 *• »« 65 318 » *» 186 

17 »» •» 341 7G 1918 •• 299 178 •» » 413 259 »» •« 196 323 »» i» 230 

21 1917 »» 50 78 »• »» 162 181 »» »» 469 261 •* »• 234 328 *» »» 846 

24 M *» 14 81 1917 •• 12C 192 •* » 257 264 '» ” 210 338 1917 » 4 

2C ». »» 52 8G «i »i 92 193 •» »« 507 265 •» '» 67 837 1918 »i 100 


30 

PI 

pp 

15 

95 

1918 

pp 

459 

210 

PP 

PP 

330 

209 

tl 

II 

613 

343 

It 

Pt 

599 

33 

1918 

ft 

266 

97 

IP 

PP 

155 

218 

1917 

PI 

54 

273 

PI 

It 

496 

347 

PP 

Pt 

607 

3Ca 

1917 

•1 

32 

180 

PI 

Pt 

457 

220 

1918 

PP 

452 

274 

PI 

tl 

322 

849 

PP 

Pt 

673 

306 

IP 

pp 

111 

131 

If 

PP 

633 

223 

It 

Pt 

181 

276 

PP 

ft 

525 

352 

PP 

Pt 

251 

44 

IP 

fi 

141 

134 

pp 

Pf 

63 

225 

PP 

Pf 

609 

278 

PP 

If 

534 

353 

tl 

Pt 

454 

47 

IP 

ft 

40 

138 

pp 

*1 

864 

229 

Pt 

ft 

265 

261 

PP 

PI 

418 

357 

Pt 

PI 

505 

48 

II 

IP 

17 

141 

pp 

fl 

217 

232 

1919 

It 

400 

284 

Pt 

ft 

852 

369 

Pt 

PP 

308 

49 

1918 

IP 

383 

145 

pf 

ff 

537 

236 

1916 

Pt 

256 

285 

It 

It 

252 

866 

1919 

PI 

416 






4 Patna Law Weekly 

=An Ind 

lia Reporter 






PLW 

A. 

I. E. 

PLW 

A. I. R. 


PLW 

A. I. R. 


PLW A. 

I. R. 

1 

PLW A. 

I. B. 

1 

1917 

PC 

146 

52 

1917 

PC 

196 

86 

1917 

p 

84 

114 

1918 

P 

350 

143 

1918 

P 

190 

9 

If 

PI 

197 

54 

• P 

ff 

179 

88 

PP 

tl 

72 

IIG 

PI 

PP 

598 

146 

IP 

PP 

885 

14 

1918 

P 

179 

57 

PP 

P 

82 

91 

ff 

PC 

190 

119 

PI 

• P 

211 

152 

IP 

Pt 

626 

21 

PI 

PP 

165 

60 

IP 

PP 

69 

98 

PP 

p 

43 

120 

Pf 

PP 

146 

153 

fp 

PI 

697 

27 

1917 

PC 

181 

62 

Pt 

tf 

129 

100 

1916 

IP 

260 

129 

»t 

•f 

483 

1 

1« 


QQA 

87 

II 

P 

84 

65 

1918 

IP 

590 

102 

PP 

Pt 

486 

130 

1917 

*1 

44 

11>7 

99 

f s 

aOO 

1 

39 

1918 

Pt 

653 

70 

1917 

PI 

121 

104 

IP 

Pt 

383 

133 

1918 

Pt 

383 

XO f 

m a 

w 9 

f f 


40 

PI 

PP 

628 

72 

1918 

If 

637 

105 

PI 

pp 

343 

131 

PI 

ft 

171 

181 

Pt 

It 

195 

44 

Pt 

IP 

448 

75 

Pt 

fP 

341 

108 

PI 

pp 

522 

136 

Pt 

PP 

504 

183 

It 

PI 

678 

47 

1917 

PP 

54 

84 

Pt 

PI 

675 

103 

tp 

It 

468 

138 

Pf 

PI 

217 

189 

Pt 

PI 

638 

60 

If 

IP 

124 

65 

PI 

PI 

646 

111 

PI 

PI 

193 

141 

1917 

Pt 

35 

192 

Pt 

PI 

630 







Comparative Tables 

4 Patna Law Weekly=All India Reporter — {Concld.) 
PLW AIR PIiW AIR PliW AIR PLW AIR 


195 

1918 

P 

625 

233 

1918 

P 

486 

299 

1918 

P 

618 

342 

1917 

P 

77 

197 

1917 PC 

105 

234 

99 

99 

481 

303 

99 

91 

6O9 

345 

19 

91 

163 

209 

1918 

P 

636 

287 

99 

It 

595 

307 

It 

91 

652 

347 

1918 

99 

412 

210 

I) 

9f 

70 

240 

91 

99 

566 

310 

1917 

PC 

121 

349 

99 

PC 

3 

212 


99 

660 

247 

99 

99 

654 

316 

1918 

p 

330 

354 

19 

P 

663 

213 

19 

II 

637 

249 

1917 

PC 

111 

324 

19 

19 

457 

357 

19 

99 

672 

216 

218 

If 

M 

11 

li 

S84 

277 

256 

279 

1916 

91 

P 

99 

482 

'467 

825 

91 

II 

459 

359 

It 

99 

197 

220 

ft 

•9 

461 

281 

19 

II 

131 

827 

II 

II 

688 

366 

99 

91 

376 

221 

1917 

PC 

95 

283 

99 

99 

570 

329 

99 

99 

523 

3G8 

99 

99 

145 

226 


II 

186 

291 

99 

99 

323 

331 

1917 

tl 

104 

369 

19 

99 

413 

229 

>1 

99 

101 

296 

99 

It 

416 

337 

19 

II 

74 

373 

19 

99 

211 






s : 

Patna Law Weekly 

=A11 India Reporter 


PLW 

AIR 


PLW 

AIR 


PLW AIR 


PLW 


AIR 


1 

1918 

PC 

8 

64 

1918 PC 

41 

132 

1918 

P 

418 

194 

1918 

P 

234 

6 

1917 

P 

2 

72 

1917 

19 

128 

136 

11 

91 

336 

199 

99 

99 

392 

9 

1918 

19 

63 

83 

1918 

99 

36 

141 

II 

If 

306 

206 

tl 

99 

647 

15 

SI 

9f 

352 

86 

91 

99 

34 

144 

It 

19 

322 

208 

99 

99 

67 

16 


99 

420 

92 

99 

P 

520 

147 

• 9 

99 

626 

213 

1917 

If 

52 

18 

1917 

M 

26 

97 

99 

99 

320 

151 

19 

99 

636 

216 

1918 

91 

525 

21 

1918 

If 

296 

101 

99 

99 

239 

153 

19 

II 

138 

219 

19 

It 

534 

24 

25 
34 

ft 

1917 

1918 

It 

PC 

P 

240 

116 

168 

103 

104 
109 

19 

99 

99 

99 

91 

91 

301 

452 

643 

167 

159 

n 

II 

19 

PC 

536 

53 

223 

226 

19 

99 

99 

99 

210 

252 

40 


It 

676 

114 

91 

99 

667 

167 

PI 

P 

462 

227 

tt 

99 

377 

45 

1917 

ft 

126 

117 

91 

19 

613 

179 

II 

PC 

74 

229 

1917 

H 

72 

62 

1918 

M 

497 

122 

91 

99 

281 

185 

19 

P 

604 

230 

If 

99 

41 

67 

91 

PC 

37 

127 

99 

91 

530 

191 

19 

99 

63 

232 

1918 

II 

369 



PLW AIR 
377 1918 P 469 


391 

99 

99 

154 

398 

19 

II 

507 

412 

99 

91 

192 

414 

99 

19 

364 

417 

19 

91 

856 

428 

99 

19 

422 

437 

99 

tl 

346 

445 

91 

tl 

71 

448 

99 

91 

268 

449 

99 

91 

505 


PLW 

AIR 


238 • 

1917 

P 

55 

250 

1918 

19 

214 

254 

1917 

tt 

71 

255 

1918 PC 

77 

263 

1917 

P 

142 

267 

1918 

PC 

81 

276 

19 

19 

11 

294 

tl 

19 

70 

302 

99 

19 

45 

309 

91 

P 

651 

311 

1917 

99 

134 

316 

It 

tl 

117 

324 

1918 

II 

103 


19 Criminal Law Journal & 43 to 48 Indian Cases^All India Reporter. 

Please refer to COMPARATIVE Table No. I in A. 1. R. 1918 Lahore. 


TABLE No. 11 

Showing seriatim the pages of All India REPORTER, 1918 PATNA with 
corresponding references of other Reports, JOURNALS, and PERIODICALS. 

N, B .—Column 1 denotes pages of the ALL INDIA REPORTER, 1918 PATNA. 

Column 2 denotes corresponding references of other REPORTS and 

Journals. 

A. I. R. 1916 Patna—Other Journals 


AIR 

Other Journals 

1 

48 

I C 

625 

FB 

3 

P LJ 

663 

' 

laiDP HOC 

162 

40 

87 

I 0 

424 


2 

PLJ 

42 


1919P HOC 

862 

41 

48 

I C 

245 


4 

P L‘J 

218 


1919P H C C 

121 

52 

39 

I C 

653 

f 

2 

PLJ 

206 


3 

PLW 

423 


1919P H CC 

282 

64 

41 

I C 

705 


3 

PLW 

198 


1919P HOC 

441 

69 

42 

I C 

602 


2 

PLW 

79 


1919P HOC 

255 


18 

Or L J 

986 

60 

46 

I C 

656 


8 

PLJ 

513 

61 

1919P H C C 

137 

42 

IC 

869 


AIR Other Journals 


61 

1 

PLW 

638 


1919P B C C 

120 

62 

48 

I C 

192 


1919P H C C 

32 

68 

45 

1 C 

895 


1918P H C C 

134 


6 

PLW 

9 


4 

PLJ 

29 

65 

48 

I C 

183 


19182^ H C C 

267 


5 

PLW 

191 


4 

PLJ 

336 

67 

47 

I C 

154 


1918P H C C 

265 


5 

PLW 

208 


4 

PLJ 

330 

69 

49 

I C 

415 


4 

PLJ 

35 

70 

44 

I C 

292 


4 

PLW 

210 


4 

PLJ 

106 


1918P HOC 

' 162 

71 

45 

I C 

920 


4 

PLW 

445 


AIR 

Other Journals 

71 

4 

PLJ 

202 

73 

42 

I C 

399 


3 

PLW 

149 


2 

PLJ 

725 


1919P H C C 

426 

79 

48 

I C 

936 


1919P 11 C G 

404 

82 

47 

I c 

654 


4 

PLJ 

55 

83 

48 

I c 

711 


4 

PLJ 

894 

91 

44 

I c 

146 


4 

PLJ 

38 

95 

48 

I C 

728 


1919P JI C C 

46 


4 

PLJ 

365 

98 

4 

PLJ 

7 


19 

Cr L J 

699 


47 

I C 

95 

90 

4 

PLJ 

362 


46 

I C 

921 

100 

4 

PLJ 

20 


1918P H C C 337 
47 I C 719 


AIR 

Other Journals 

103 

3 PLJ 

581 

FB 

6 PLW 

824 


1919P H C C 

1 


19 Cr L J 

838 


I C 

977 

125 

3 PLJ 

122 


1919PUCC 

399 


3 PLW 

264 


44. I C 

532 

126 

4 PLJ 

141 


1919PJ1CC 

155 


48 I C 

943 

131 

4 PLJ 

191 


4 PLW 

281 


1918PJ1CC 

223 


44 I C 

891 

132 

1919P21CC 

141 


48 I C 

953 

135 

4 P L J 

1 


1918PUCC 

318 


41 I C 

705 

138 

3 PLJ 

509 


5 PLW 

153 


1019PJ1CG 

213 



38 




AIR 

Other Journals 

-138 

48 

I C 

848 


19 

Or LJ 

1008 

439 

3 

P L J 

43 


3 

P L W 

14l 


1919PHCG 

373 


43 

I C 

282 

142 

1919PSCO 

62 


46 

1 C 

949 

145 (1)45 

I c 

568 


3 

PLJ 

197 


4 

P L W 

368 

145 (2)43 

I C 

404 


19 

Cr LJ 

ll6 

146 

46 

J C 

709 


4 

P LW 

120 


19 

Cr LJ 

789 

162 

43 

I G 

407 


1918PHCC 

78 


19 

Cr L J 

Il9 

154 

45 

J C 

650 


4 

P LW 

39l 

165 

44 

J C 

186 

FB 

3 

PLJ 

63? 


4 

P LW 

157 


1918PHCC 

97 


19 

Cr LJ 

281 

165 

43 

I C 

409 


4 

P LW 

2 l 


19 

Cr L J 

121 

168 

46 

I C 

33 


3 

PLJ 

124 


5 

P LW 

34 


19 

Cr L J 

673 

171 

44 

I C 

79 


3 

PLJ 

63 


4 

P Tj W 

134 

172 

43 

I C 

414 

174 

19 

Cr L J 

126 

45 

I C 

642 

175 

46 

I C 

162 


3 

PLJ 

42G 

179 

43 

I G 

423 

SB 

4 

P LW 

14 


3 

PLJ 

291 


19l8PifCC 

67 


19 

Cr LJ 

135 

183 

44 

I C 

38 

185 

19 

Cr LJ 

246 

46 

I C 

534 

190 

3 

PLJ 

465 

43 

J C 

434 


2 

PLJ 

688 


4 

P LW 

143 


19 

Cr LJ 

146 

192 

45 

I G 

GG5 


4 

P LW 

412 

193 

44 

I C 

S3 


3 

PLJ 

419 


4 

P LW 

111 


19l8Pi7CC 

254 


19 

Cr LJ 

241 

195 

43 

I C 

437 


2 

PLJ 

692 


4 

P LW 

181 


19 

Cr L J 

149 

196 

45 

I C 

651 


3 

PLJ 

140 


l9l8PPrCC 

259 

197 

3 

PLJ 

147 


4 

P L W 

359 


1917Pi?CC 

363 


A, I. R. 1918 Patna=Oth«r Journals— (Cotitd.) 


AIR 

Other Journals 

AIR 

Other Journals 

197 

19 

Cr LJ 

249 

256 

1918P H G G 296 


44 

I C 

41 


B PL J 

481 

201 

47 

I G 

82 

257 

46 

I C 

415 


19 

Cr LJ 

886 


3 

PLJ 

565 

210 

44 

I C 

50 


1918P H C C 192 


3 

PLJ 

443 


19 

Cr L J 

786 


6 

P LW 

223 

259 

46 

I 0 

492 


1918PHCC 

264 

260 

43 

I C 

855 

211 (1)43 

I C 

70 


1917PH C C 377 


4 

P LW 

119 


4 

PLW 

100 


1917PHCC 

283 


3 

PLJ 

116 

211 (2)45 

1 0 

253 

261 

48 

IC 

197 


4 

PLW 

373 


3 

PLJ 

651 

214 

46 

I C 

224 


48 

I C 

608 


3 

PLJ 

456 

262 

3 

PLJ 

649 


5 

PLW 

250 

263 

45 

I C 

318 


1918PHCC 

302 

265 

45 

1C 

684 

216 

48 

I C 

704 

SB 

3 

PLJ 

390 

217 

43 

I C 

396 


19 

Cr LJ 

636 


3 

PLJ 

182 


1918Pfl^ C C 229 


4 

PLW 

138 

266 

44 

IC 

412 


1918Pfi’CC 

141 


19IQPHC C 

33 

219 

44 

I C 

418 

268 

45 

I C 

916 


3 

PLJ 

96 


4 

PLW 

448 

220 

46 

IC 

229 

269 

45 

I C 

901 

227 

48 

I C 

677 

270 

47 

I C 

70 


3 

PLJ 

641 


3 

PLJ 

846 


20 

Cr LJ 

37 


19 

Cr L J 

874 

228 

43 

I C 

401 

272 

47 

I C 

274 


8 

PLW 

353 


3 

PLJ 

632 


19 

Cr L J 

113 


19 

Cr L J 

902 

230 

48 

I C 

746 

273 

47 

I G 

132 


1918PHCC 

323 

274 

46 

I 0 

293 

234 

47 

I G 

102 


3 

PLJ 

366 


3 

PLJ 

438 


19 

Cr L J 

709 


5 

P L W 

194 

275 

47 

I G 

141 


19l8PirCC 

261 

277 

44 

I C 

887 

230 

44 

I C 

579 


4 

PLW 

218 


4 

PLW 

155 

278 

48 

I C 

765 


19 

Cr LJ 

365 

279 

46 

I C 

842 

237 (1)45 

I C 

848 


1918P see 

175 


3 

PLJ 

316 


19 

Cr L J 

826 


19 

Cr LJ 

656 

281 

46 

I C 

255 

237 (2)48 

I C 

755 


5 

PLW 

122 

239 

46 

I C 

413 

289 

47 

I C 

710 


5 

PLW 

101 

291 

43 

I c 

857 


19 

Cr L J 

733 


8 

PLW 

213 

240 (1)44 

I C 

970 

295 

44 

IC 

733 


3 

PLJ 

192 


3 

PLJ 

160 


6 

PLW 

24 

296 (1)48 

I C 

618 


19 

CrLJ 

442 


3 

PLJ 

648 

240 (2)47 

I C 

179 

296 (2)44 

IC 

560 


l918Pfl-CC 

305 


3 

PLJ 

108 

240 

46 

I c 

418 


5 

PLW 

21 


3 

PLJ 

412 

297 

48 

I C 

560 

250 

44 

I c 

974 


3 

PLJ 

645 


19 

Cr LJ 

446 

299 

44 

IC . 

726 


3 

PLJ 

433 


1918P HOC 

76 

251 

43 

J G 

894 

300 

48 

I C 

842 


1918PI7CC 

352 


19 

Cr L J 1002 


20 

Cr L J 

94 

801 (1)46 

I C 

517 

252 

48 

I C 

840 


5 

P Tj W 

103 


1918P S C 

C 285 


19 

Cr L J 

741 


5 

PLW 

226 

301 (2)4S 

I C 

133 


19 

Cr LJ 

1000 


3 

PLJ 

578 

253 

44 

I C 

670 

301 

44 

I C 

731 


3 

PLW 

385 


8 

PLJ 

179 

264 

48 

I C 

187 

304 

48 

I C 

175 

255 

47 

I C 

84 


19 

CrLJ 

995 


3 

PLJ 

351 

306 

46 

I C 

4GS 

256 

46 

I C 

488 


1918P H C C 2iZ 


1913 Patna 


AIR 

Other Jonrnals 

806 

5 

PLW 

141 

308 

48 

I O 

168 


3 

PLJ 

658 


1918P H C 0 

959 


19 

Cr L J 

983 

312 

45 

I 0 

679 


19 

Cr L J 

631 

313 

46 

I C 

878 

314 

47 

I c 

80 


3 

PLJ 

354 


19 

Or L J 

884 

315 

46 

I G 

892 

316 

43 

I c 

917 


3 

PLJ 

162 

320 

43 

I C 

398 


3 

PLJ 

188 


5 

PL W 

97 

822 

46 

I G 

479 


3 

PLJ 

490 


5 

PLW 

144 


1918PH 0 0 274 

323 

44 

I C 

461 


4 

PLW 

291 


19 

Cr L J 

839 

327 

48 

I c 

670 

329 

44 

I c 

723 


3 

PLJ 

178 

330 

46 

I C 

294 


4 

PLW 

316 


1918P^C C 210 

335 

44 

I c 

658 


3 

PLW 

864 

886 

46 

I C 

609 


3 

PLJ 

484 


6 

PLW 

186 

338 

48 

I C 

633 

341 

43 

I C 

925 

SB 

1918PPr C C 

17 


4 

PL W 

75 


3 

PLJ 

218 

348 

44 

J C 

47 


4 

PLW 

105 


19 

Cr L J 

255 

345 

46 

IC 

27 


4 

PLW 

437 


S 

PLJ 

396 


1918P if C C 328 

348 

43 

IC 

369 


8 

PLW 

266 


19l8Pif C C 164 

360 

44 

I C 

119 


4 

PLW 

114 


19 

CrLJ 

263 

361 

47 

I 0 

27 


3 

PLJ 

855 

362 (1)46 

IC 

84 


6 

PLW 

15 


1918P PTC 0 284 

352 (2)48 

I C 

107 


3 

PLJ 

435 

854 

43 

IC 

874 


3 

PLW 

283 

356 

46 

IC 

691 


4 

P L W 

417 

364 

46 

I C 

177 


1918PifC 0 188 


4 

PLW 

414 

366 

47 

I C 

166 

369 

48 

I C 

859 


1918P if 0 0 289 


5 

PLW 

23a 



Comparcitive Tables 

A, I. R. 1918 Patna=:Other Journal*.— {Contd») 



AIR 

Other Journals 

372 

43 

I C 

455 


2 

PLJ 

682 

373 

43 

I C 

685 


20 

Cr LJ 

45 

374 

47 

I G 

204 

876 

45 

I C 

189 


4 

PL W 

866 

377 (1)46 

J C 

137 


3 

PLJ 

877 


1918P H C C 246 


6 

PL W 

227 

377 (2)44 

I C 

129 

360 

46 

J C 

169 

383 (1)43 

I C 

457 


2 

PLJ 

664 


1918P Id C 0 

49 


4 

P LiV 

133 

363 (2)44 

I G 

122 


4 

PL W 

104 


8 

PLJ 

248 


19 

Gr LJ 

266 

384 

43 

I C 

454 


4 

PL W 

216 


3 

PLJ 

176 

385 

44 

I C 

153 


4 

PL W 

146 

887 

44 

I G 

240 

388 

43 

I G 

451 


1 

F LW 

608 

889 

46 

I G 

98 


3 

PLJ 

394 

390 

46 

I G 

176 


8 

PLJ 

876 

391 

47 

I C 

212 


3 

PLJ 

533 

392 

45 

I G 

72 


1918PilCC 

65 


5 

P L W 

199 

395 

48 

2 C 

129 


3 

PLJ 

571 

396 

47 

I G 

47 


8 

PLJ 

8G7 

398 

44 

1 G 

94 

FB 

3 

PLJ 

1 

412 

43 

I C 

534 


1918PHCP 5 
4 Pi Tv 347 
413 i5 I C 197 


4 P fj W 369 



1918PifCC 

178 

415 

44 / C 

661 


4 PL IV 

296 

416 

44 I C 

593 


3 PLJ 

112 

418 

46 I G 

275 


1918 PHGC 

281 


6 P L ^V 

132 

420 

44 1 0 

587 


3 PLJ 

141 


5 P L W 

16 


19 Cr L J 

363 

421 

47 I C 

224 

422 

45 I C 

706 


4 P L]V 

428 

427 

44 I C 

296 


8 PLJ 

95 

428 

48 I C 

694 

432 

44 I C 

817 

SB 

3 PLJ 

229 


4 P L IV 

256 

448 

43 J C 

585 


AIR 

Other Journals 

448 

1918PPraC 

13 


4 

P LiV 

44 


19 

Cr L J 

169 

451 

44 

I C 

737 


3 

PLJ 

106 


19 

Cr LJ 

885 

452 

46 

I C 

179 


5 

PLW 

104 


1918PirCC 

220 


3 

PLJ 

460 

454 

48 

1 C 

786 


1918PHCC 353 
457 (1)45 i C 203 
1918PHCC 130 



3 

PLJ 

285 


4 

P LW 

324 

457 (2)44 

I C 

654 


4 

PL W 

279 

469 

46 

1 C 

272 


19l8PifCC 

95 


4 

PLW 

325 


3 

PLJ 

568 


19 

Cr L J 

512 

460 

45 

1 C 

928 

461 

44 

1 c 

751 


4 

PLW 

220 


19 

Cr L J 

399 

462 

47 

I C 

55 


5 

PLW 

167 


19l8PJfCC 

294 

468 

43 

1 C 

965 


4 

PLW 

109 


3 

PLJ 

576 

469 

45 

I C 

749 

SB 

1918PirCC 

181 


3 

PLJ 

199 


4 

PLW 

877 

477 

47 

I C 

697 

481 

44 

I c 

7'48 


4 

PLW 

234 


19 

Cr LJ 

396 

482 

45 

1 C 

238 


3 

PLJ 

194 

483 

43 

I C 

969 


4 

PLW 

129 


3 

PLJ 

579 

484 

19 

Cr LJ 

719 


46 

I C 

303 

486 

44 

I c 

4UG 


4 

PLW 

233 


3 

PLJ 

630 

486 

43 

I C 

951 


4 

PL W 

102 


3 

PLJ 

250 

487 

46 

I C 

385 


3 

PLJ 

448 

488 

47 

I C 

725 

489 (1)46 

I C 

238 

489 (2)47 

I c 

667 


19 

Cr L J 

943 

492 

46 

1 C 

569 


3 

PLJ 

478 

493 

44 

I C 

19 

494 

46 

1 C 

562 

496 

46 

I c 

271 


3 

PLJ 

452 


1918PHCC 

273 

497 

46 

I c 

580 


5 

PLW 

52 

600 

46 

J c 

296 


19 

Or L J 

712 


AIR 

Other Journals 

502 

47 

I C 

37 


3 

PLJ 

858 

504 

43 

I C 

955 


4 

PLW 

136 

505 (1)43 

I C 

959 


3 

PLJ 

253 


4 

PLW 

449 

605 (2)47 

I C 

798 


1918PHC0 

357 

607 

46 

IC 

358 

SB 

3 

PLJ 

255 


4 

PLW 

393 


1918PHCC 

193 

520 

46 

I C 

316 


5 

PLW 

92 

522 

43 

I C 

915 


1918PHCG 

69 


4 

PLW 

108 

523 

45 

I C 

276 


4 

PLW 

329 


19 

Cr L J 

51G 

525 

46 

1 C 

398 


3 

PLJ 

409 


3918PHCC 

276 


6 

PLW 

216 

526 (1)44 

I C 

470 


4 

PLW 

152 

526 (2)47 

I C 

685 

529 

46 

I c 

556 


3 

PLJ 

475 

530 

46 

I C 

529 


5 

PLW 

127 

633 

47 

I C 

790 

534 

48 

I c 

228 


1919PS’CC 

278 


5 

PLW 

219 

636 (1)48 

I C 

141 


3 

PLJ 

580 

536 (2)47 

I C 

73 


5 

P L IV 

157 


1918P/JCC 

288 


19 

Cr L J 

877 

537 

44 

I C 

422 


4 

P L W 

213 


1918PIfCC 

145 


3 

p L r 

306 

543 

43 

1 c 

973 

546 

47 

IC 

844 

647 

47 

I c 

993 


5 

PLW 

205 

648 

46 

I C 

627 


3 

PLJ 

522 

563 

45 

I C 

794 

561 

46 

I a 

252 

566 

44 

I c 

475 


4 

PLW 

240 


3 

PLJ 

317 

570 

47 

I c 

290 


19l8Pi/CC 

247 


4 

PLW 

283 


3 

PLJ 

327 

575 

16 

1 C 

392 


3 

P L J 

404 

578 

43 

I C 

103 


19 

Cr L J 

71 


4 

P L W 

183 

581 

43 

I C 

12G 


1917P//CC 

264 

582 (1)4 4 

I C 

490 

5H2 (2)43 

I C 

lOJ 


1917Pi/CC 

87 


AIR Other Journals 


662 (2)3 

PLW 

224 

• 

19 

Cr LJ 

77 

583 

45 

I G 

418 

584 

43 

1 C 

95 


19 

Cr LJ 

63 

588 

45 

I C 

397 


4 

PLW 

327 


3 

PLJ 

302 


19 

Cr L J 

589 

590 (1)46 

I G 

884 


8 

PLJ 

639 

590 (2)43 

1 C 

793^ 


4 

PLW 

65 


19 

Cr L J 

217 

593 

45 

I C 

303 

595 

44 

I c 

399 


4 

PLW 

537 

597 

43 

1 c 

439 


2 

PLJ 

696 


4 

PLW 

153 


19 

Cr LJ 

151 

598 

48 

I C 

120 


1918P U C C 

8 


4 

PLW 

116 


3 

PLJ 

1£6 

599 

45 

I O 

589 


3 

PLJ 

310 


1918P H C C 343 

602 

43 

I C 

93 


1917P if 0 C 265 


19 

Cr L J 

61 

604 

47 

1 C 

29 


5 

PLW 

185 

606 

43 

I C 

971 

606 

43 

I c 

811 

607 

48 

I c 

930 


1918Pif C C 347 

608 

43 

2 C 

772 


1917Pi?CCl81 

600 (1)46 

I C 

816 

609 (2)46 

I c 

432 


4 

PLW 

303 


3 

PLJ 

361 


1918P if C C 225 

612 

43 

1 C 

54 


2 

PLW 

221 


2 

PLJ 

720 

613 

46 

I C 

523 


1918P LI C C 

269 


8 

PLJ 

193 


5 

P L W 

117 


19 

Cr L J 

747 

615 

43 

I C 

570 

618 

45 

1 C 

326 


4 

P I. w 

299 


1918/' 11 C C 

152 

621 

45 

2 C 

834 


19 

Cr L J 

642 

623 

43 

1 c 

489 


3 

PLJ 

101 

624 

43 

2 C 

15 


1917P HOC 

80 


3 

P L IV 

132 

625 (1)44 

/ C 

330 


4 

P L If 

195 


19 

Cr L J 

320 

625 (2)43 

2 C 

17 


2 

P L J 

615 

626 

16 

I C 

670 


5 

P L If 

147 


1018P fl C C 241 



1918 Patna 


40 

A.I.B. 

626 

628 

630 

632 

633 

636 

636 

637 

639 

640 


A I. R. 1918 Patna=Olhet Journals—(OoticW.) 

A I.R. Other Journals A.i.B. Other Journals 


3 

P L J 

518 

643 

46 

I G 

525 

43 

I C 

618 


5 

PLW 

109 

4 

PLW 

40 


19 

Cr h J 

749 

19 

Cr L J 

202 

646 (1)43 

I C 

351 

44 

I G 

244 


1917P H 0 C 348 

4 

PLW 

192 


4 

PLW 

85 

43 

I G 

49 

646 (2)46 

I C 

473 

3 

PLW 

339 


3 

PLJ 

454 

44 

I C 

262 

647 

45 

I G 

816 

4 

PLW 

189 


3 

PLJ 

372 

1918P H C 0 131 


l9l8Pfi^ C C 

238 

43 

I G 

469 

649 

43 

IC 

445 

2 

PLJ 

673 


19 

CrL J 

167 

4 

PLW 

209 

650 

46 

I C 

801 

46 

I C 

614 


19 

Cr L J 

717 

8 

PLJ 

516 

651 

43 

IC 

449 

5 

PLW 

151 


1917P H C C 337 

43 

I C 

777 


5 

PLW 

309 

4 

PLW 

72 

652 

45 

I C 

287 

46 

I G 

677 


44 

PLW 

307 

19 

GrLJ 

629 


19 

Cr L J 

527 

43 

I G 

828 

653 

43 

IC 

786 

19 

Cr LJ 

236 


4 

PLW 

39 


653 

19 

Cr L J 

209 


3 

PLJ 

389 


1918P H G 0 287 

654 

44 

I C 

638 


4 

PLW 

247 

656 

42 

I C 

918 


2 

PLW 

218 


19 

Cr LJ 

6 

658 

46 

I C 

604 


19 

CrL J 

764 

660 (1)44 

I C 

208 


4 

PLW 

212 


19 

GrLJ 

304 

660 (2)46 

I C 

125 


3 

PLJ 

379 

663 

47 

IC 

65 


3 

PLJ 

243 


4 

PLW 

354 


19 

Cr L J 

869 

666 

45 

IC 

182 

667 

46 

I C 

409 


5 

PLW 

114 


19 

Cr L J 

729 


668 

48 

Z C 

779 

672 

47 

I C 

76 


3 

PLJ 

287 


4 

PLW 

357 


19 

Cr L J 

880 

673 

46 

I C 

117 


3 

PLJ 

416 


1918PHG C 349 

675 

43 

I G 

23 


3 

PLJ 

145 


4 

PLW 

84 

676 

45 

IC 

673 


5 

PLW 

40 


19 

GrLJ 

625 

678 

42 

I G 

397 


2 

PLW 

183 

680 

2 

PLJ 

663 


l917Pfl’CC342 


41 

I C 

337 


2 

PLW 

71 

682 

42 

I C 

585 

686 

3 

PLW 

357 


41 

I 0 

68 


I 



THE 


ALL INDIA REPORTER 

1918 

PATNA HIGH COURT 


*■ * A I. R. 1913 Patna i 

Full Bench 

Dawson-uIillek, C. J.. Mullick, 
JWALA Prasad. Ali Imam and 
Thornhill, JJ. 

Uma Shankar Prasad Parasari — 
PlAunifY—Appellant. 


V. 

Alt. NafXCi-'Ant.-i Koeri and — 

Defendants;—Rc-.pon.c;ents. 

Ap[)eal No. 418 of 1915. DiritU-'l 
"R 2ncl .vu^^u-t 1918. from Ori>rinal 
Drrrc<' of Acldl. Snb-Judjjc, Gaya, D/- 
lOili Tune 1915. 


Lnv/—S.iccessinn — Milakuhara 
—.I’d- Vitil L ' ench ) —M&ternal uncle is to be 
preferred to sister’s dauehter's son. iDawson- 
'■fit/er, C. J. and Ali Imaui. J., dis'inifinq). 

ha Full hench. — In a fiiinilj' ('ovenied hV 
flio Milalcsliara school of Hindu law the maternal 
iiiiflo of the hi'^t in.alf owner is preferred to the 
^i<l'Jr’'l dauHlitor’s -on as iievt heir to the estate. 
(lUi y, C. /..Uid ,lfi Iiufiri. J.. ihcfi'ul- 

Ml/). 


P'-r T.— Botli !h.- D.iyjihhai a and Ih 

^lila!cshara recoyni/O llio principles of propinquir 
of hlood i^nd religious ollicacy. Tho only differ 
'■lice i.s that in the ThiViiVih-i-^a religions merit 
uiani; from tho celehiafton of the I’ari.ana Sradl 
is accorded ec^ater iveicht and that in the ah-enc 
of relitdous merit accruint; from Tavhatn; rij^lit? 
I lie aliility to honofit the deceased by some otlie 
leliyious corosTiojiy is a suliiciont foundation of ; 
'itleto inherit. The ^litahshar.*, on the otln’ 
band. r<’;ard-: oldalions pr<'-ent<'d b\- coi.'nii', 
’oii-m.-ii iis secondary and conferiini' no elain 
I'.^ain t tlie whole body of ;M»natc.s. Tho 1 Jayal.hara 
idinittiiii' that till- oi)latioiis are '.oco'idarN' a 
coinpai-i-d with acpialcs of the Kaina in-i^' 
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■bo bemabie lij-ijt whil,- r)io doctrirm of . i.iiLn.' 

tK'aes detoriniiies Iho profcrcn f ial rndP, 

, ' (PSC ! 

o: lc>l of lelivifiiis and itn.il Ivnent ci 
I M J s.unil.i be applied to a.A. rmin - the po f nei 
I I .'‘"ht, ihatistOFav. where th.- trinciple i 
tiunity bv blood rolationsbip docs not Hcarlv ind 
il: with winch claimant the prcferance lies. 

1' I f C :. 

1918 : tk 2 


Pei- Jwala Prasad, J .—The fir.st and foreiiiost 
rule of preference amont? several claimants is that 
tho nearest in degree, ascertained by the simple 
method of counting given in the Mita':shara, ex¬ 
cludes tho.se more remote and when the degree is 
C'lual only then oilier considerations might be 
resorted to fer the purpose of prcierence among 
the rival claiiniiuts. fP 19 C 11 

The rule that the heir.s ex parte paterna should 
bo preferred to those ex parte uiaterna is not to be 
round in the text relating to ihindlius in rhe 
Mitairsliaia and there is no aulliority Xor supplv- 
jiig any omission in tlmt text. (.P 22 G 2l 

I’or All luixm, J .—In the ^litaksliara religious 
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last male owner is to be preferred as between the parties. The last male 
next heir to his estate. The pedigree owner of the property in suit was 
set out below shows the relationship Chamman Lai Upadhya. 

^Mandal Jlissir, IMaternal grandfather. 


Bechan Lai Upadhya (Father) = Mother 

1 # 


Mt Oh mni Bibi (Sister) Chamman Lai Upadhya 

I 

Mt.Pun Bibi 

Uma Shankar (Plain ti£l). 

The persons whose claims to succeed 
to Chamman Lai’s estate have to be 
considered are (1) the plaintili 
Shankar, and (.2j Raghunandan Missir. 
The former is Chamman Lai’s sister’s 
daughter’s son, the latter is his mother s 
brother. Chamman Lai died childless 
in the year 1910 and his widow Ml. 
Parmeshri Koer succeeded to his estate. 
She died in 1912 and the plaintiff Uma 
Shankar claimed to succeed to the es¬ 
tate as nearest Bandhu and next heir 
to Chamman Lai. His claim was oppos¬ 
ed by one Ganesh Prasad l^anday, a 
nephew of Parmeshri Koer, Cham¬ 
man Lai’s widow, and by Mt. Na- 
geshari Koer, a sister of the same lady. 
The nature of this claims is not material 
to the present issue. They were based 
on a transfer and an adoption alleged 
to have been made by the widow. Dur¬ 
ing the course of the trial however it 
transpired that Raghunandan Missir, 
the maternal uncle of Chamman Lai, 
was alive. He had made no claim to the 
estate, but the learned Additional sub¬ 
ordinate Judge at Ga\a who tried the 
case came to the conclusion that even it 
the idaintiff could succeed in establish¬ 
ing his case in other respects, the ma¬ 
ternal uncle of Chamman Lai would 
succeed to his nephew’s property in pri¬ 
ority to the plaintiff whose relationship 
was' that of sister’s daughter’s son. On 
appeal to this Court, the question, being 
considered one of importance in which 
there was some conflict of authority, 
was referred to a Full Bench. 

It is contended on behalf of the 
respondents (defendants) that although 
under the Miiakshara consanguinity may 
determine the right to inherit in the first 
instance, nevertheless as between rival 
claimants of the same class the efficacy 
of religious offerings is the determining 
factor establishing priority. Tn the pre¬ 
sent case both of the plaintiff and 
Ragluinandan Missir arc Atma Band- 
bus of the i)rnpositus. Kaghunandan 
Missir could confer some spiritual bene¬ 
fit on the der'eased h\' his off('rings. 


I 


Raghunandan 
Missir, maternal uncle. 

1 

(Propositus). Parmeshri Koer. 


The plaintiff could confer none. The 
appellant contends that whatever may 
be the rule prevailing under the Bengal 
school, the right to inherit under the 
Mitakshara as well as the order of suc¬ 
cession are determined solely by near¬ 
ness of blood, subject to certain rules 
founded on the text itself or based by 
analogy on the principles to be deduced 
therefrom and that the efficacy of 
religious oblations forms no part of 
the scheme of succession prescribed by 
the Mitakshara. It is true that under 
the Mitakshara the nearest agnates who 
succeed are those who confer the great¬ 
est spiritual benefit on the deceased 
proprietor, but when the more distant 
agnates are considered it is clear that 
their claims to inherit in priority to near 
cognate relations, such as the* sister’s 
son whose religious offerings rank much 
higher than those of distant agnates 
up to the 14th degree to whom he is 
postponed, cannot be based on any 
considerations of religious efficacy. Mr. 
Mayne. in his well-known treatise on 
Hindu Law and Usage, says: 

“The doctrine that heirs arc to 
be placed in the direct order of their 
spiritual merit was announced for the 
first time by Jimuta Vahana and has 
been expanded by his successors.” 
and points out that this necessitated a 
remodelling of the order of succes¬ 
sion in the Bengal system, the cog¬ 
nat c.s bring shuffled in amongst the 
agnates to the exclusion of those men¬ 
tioned in the Mitakshara and whereas 
in Bengal the inheritance follows the 
duty of offering sacrifices, elsewhere 
ihc duty follows the inheritance. Ar- 
cordiutr to that learned author the car¬ 
dinal distinction between the two schools 
of Hindu Law governed by the Daya- 
bhaga and the Dayakrahma Sangraha 
on the one hand and the Mitakshara 
on the other is that in the former 
the order of succession is based on the 
efficacy of religious offerings and in 
the latter on consanguinity. Mr. Mayne 
goes so far as to s.ay that the Mitak- 
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shara in dealing with succession never 
once alludes to the test of religious 
merit. There is a passage in the Mita- 
kshara which might appear to conflict 
with this dictum where the commen¬ 
tator distinguishes between Sapindas 
and Samanodakas, stating that the 
former succeed before the latter and 
that the former offer funeral cakes and 
the latter only libations of water. This 
Mr. Mayne explains as merely a way of 
indicating different degrees of propin¬ 
quity and not as evidencing different 
degrees of religious merit, and there is 
certainly no room for doubt that under 
the Mitakshara those who confer high 
religious benefits on the deceased owner 
are in many cases postponed to those 
who confer little or none. Sir Ernest 
Trevelyan, an authority of weight on 
this subject, when dealing with the dif¬ 
ference between the law of inheritance 
l)rcscribed by the Mitakshara and that 
of the Bengal school, also says: 

“In the system of inheritance under 
the Mitakshara school of law propin¬ 
quity of relationship is the guiding 
principle for determining the order of 
succession.'’ (Hindu Law, Edn. 2, p. 
377). 

(^olebrooke’s celebrated i^araphrasc of 
ihe word Sapinda in his translation of 
the Mitakshara as “connected by fun¬ 
eral oblations” no doubt afforded ma¬ 
terial for the supposition that Vijnane- 
swara has in mind the effcacy of reli¬ 
gious offerings, and not propinquity, as 
the criterion determining the order of 
succession. This translation of the word 
Sapinda made over a century ago would 
hardly appear to be justified by refer¬ 
ence to other passages in the Mitak¬ 
shara which have more recentlv been 
translated, but its effect has undoubt¬ 
edly been felt in many of the judgments 
flealing with questions of inheritanci' 
under the Mitakshara Law*. That part 
of the Mitakshara known as the Arha- 
rakanda which w'as not translated b\- 
Colebrokc makes it clear beyond doubt 
that the meaning attributed to the word 
.Sapinda by Vijnaneswara himself was 
blood relationship. lie says: 

“Sapinda relationshin arises between 
two peo])lo through their being con¬ 
nected by particles of one body.” 
rmd tnudy on«nigb observes that 
“the wt>rd Saninda on a«'<‘ount of iis 
etymological isnp«irt ( ronnecte<'l bv 
having in common narii les of om- bodv"^ 
wr>uld apply to all men,” 
and accordingly restricts its signilH.!- 
tion as shown in the tovl io rr'lntirms 
rntinectefl by a common an<e'..io)- not 
mf»re tha?i 6 degrees remn\efl front 


eiuier. n is true tins passage docs not 
occur in that part of the text which 
deals with inheritance, but ' there is 
nothing to suggest that the use of the 
same word in other portions of the 
commentary was meant to have a dif- 
ferent signification. I have stated that 
Colebrooke’s translation has been ac¬ 
cepted by learned Judges when dealing 
wnth questions of inheritance under the 
Mitakshara Laws but in such cases it 
docs not appear to have been question- 
ed. In Omni Koomaree Dabee v. Luck- 

( 1 ) decided 

in iab« the question was wdiether a 
person could be heir to his maternal 

orlhn^^ "" Bandhu. although not one 
.u %%■ named in the text 

of the Mitakshara. Dw^arka Nath Mitter, 
J.. in dealing with Colebrooke’s transla¬ 
tion of the Mitakshara, Ch. 2, S. 5 
verse 3. made some observations which 
may be urged as showing that that 
Icaincd jucl^re accepted Colcbrooke's 

in connection with 
definition of Bandhu. He says at 

‘Tt will 1)<‘ obscM-ved that two con¬ 
ditions are necessary to meet the re¬ 
quirements of this definition, namclv 
first that the claimant should be a 
kinsman sprung from a different 
family and second that he should be 
(oiinccted by funeral oblations.” 
lo^^^'P^nrookc s translation is as fol- 

dons” rn;nierted by funeral olila- 

ons fSapindaship') “are indicated bv 
the term cognate fRandlui'!.” 

_ Ifoth these conditions were fulfilled 
Ml that rase by the claimant, a sister’s 
son of the projjositus, and it did not 
become necessary to discuss the ar- 
rurary of Colehrookc’s translation nor 
does It appear to have been tiuestioned 

ixissage the learned 

jude^e SAvs: 

“It is ncrf.-rily true that the Inwvors 
'd the T.cmare^ <;rh„nl Sometimes ' n^^ 
'’ ‘.‘'Vl .Sapinda in the ^ensc of mn- 

"hr^Klv;*’'''* through 

and on ritlmr view he derides that 
-ha sister’s son was a Bandlui. The 

thn rr'"’ rase was 

o Ar^, Bandhus in 

ihe Mttaksliara was ilhistrniive and not 

phaustive. w;hieh was ,ho view aH 

Mken bv their T.fu'dships of the Priv\- 

Oovrnfmrni deeided in the .ame 

^ <»mu il in a,nil,an Lalf Rov v. nmea/ 
Ml 'IsC.fn 2 n T R 2s—lo'w K T'WfT) 
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year. In the latter case also Cole- 
broke’s translation was accepted with¬ 
out comment but it was not necessary 
to consider the point. In 1880 the 
case of Lalltibhai Bapabhai v. Cassi-' 
ha'i (3) came before their Lordships 
of the Privy Council. It was a Bombay 
case and concerned the claim of the 
widow of a paternal cousin, who was 
a Gotraja Sapinda of the deceased, to 
succeed in preference to a more remote 
male heir, also a Gotraja Sapinda. It 
was contended inter alia that the pas¬ 
sages in the Acharakanda of the Mitak- 
shara defining Sapinda relationship as 
connected by particles of one body 
should apply also to the same word 
in the parts of the text w^hich treat 
of inheritance. The Court bclow^ had 
so decided. Their Lordships in deal¬ 
ing with this proposition said they were 
■ or. rarod to assent to the ooarlnsior 
O) which the Judges of the Hia^h Court 
Mt-on consideration of the auvhovitics 
.irrived that bv the law of the Mitakshnra 
•'s inreroveted and a'^cepted in Western 
India, the preferential right to inherit 
in the classes of Sapindas is to be dc- 
''■nniiU'd hy family relationship or the 
connrmnity of corporal particles and not 
alone by tb-^ capacity of performing 
fipvrnl rites." 

In the same \’car the cacc '^f Umaid 
Bah-'dnr v. (Jdni Chnnd was de- 

'"ided hv a Full Bench of the Calcutta 
I-Iigh Court. In that case the rival 
'"laim^nt' to the pronertv of the last 
male owner were the plaintiff wdiosc 
fatlicr had purchased from the widow 
r>f the deceased owner and the defen- 
d;int vlio was his sister’s daughter’s 
-nr*. Hi« rclalionshin to the tiropositus 
'•.as identical with that of the i^laintiff 
TTrna Shankar in the present ca^c. The 
nucstion turned uoon whether the defen¬ 
dant as sister’s davightcr’s son of the 
nropositus could be an hci^. This dc- 
nondi^d \inon the moaning to attac ■*- 
cd to thr 'vord S'’nind.a in r'haoiCJ 2, 
..''•rtion 5. verse 3 of the l\'fivakshnra. 
The 'h'hmdnm cortainly not con- 

bv funei-d oblations with the 
1 ,.f t Tho Coiirt consisting of Sir 
1’ fVivth C. T.. and fi'U'- ovher Tudgos 
. ip-- • to the conclusion that the word 
S'’io<1-i ‘hnnld he usod throufhoiit the 
Mifaksharn in the same sense, viz., coiv 
nccted bv particles of one body as 
rvpbiined by the autho*- himself in fh«' 
rha-..ior on ri'.u.'.l^ and that Colcbrookc’s 
■v.a"''la‘ioif was wrong. Thev nccording- 
h dpridvd that the defendan t was en- 

Pitii n 0=7 r A21‘2=l Sar lfi4 


r, 


f.t) !issm 
M’ CV 

',) ri'-'Mi '• t’l! 
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titled to inherit. In this judgment re¬ 
ference is made to a further passage 
in the Mitakshara (Acharakanda),where 
the author cites a text of Vrihat Manu 
dealing with Sapinda relationship and 
that of Samanodakas in the case of 
agnates and says with regard to it: 

“Sapinda relationship with the father 
docs not arise by reason of connection 
through funeral cakes but through the 
connection of particles of one body." 

This is significant, as the Sapinda 
relationship referred to in the text of 
Manu was evidently that of Gotraja 
Sapinda. Reference to other parts of 
the iN'Iitakshara also supports the view 
that propinquity and not religious effi¬ 
cacy is the principle on which the selec¬ 
tion of heirs is based. In Ch. 2, S. 
3, verse 3, the mother is preferred to 
the father as an heir on the ground 
that: 

"the father is a common parent to 
other sons (obviously meaning by 
another wife) but the mother is not so 
and since her propinquity is con¬ 
sequently greatest, it is fit she should 
take the estate in the first instance 
conformably with the ‘text to the nearest 
Saninda the inheritance belongs.’ ’’ 

This quaint process of reasoning is 
based on the doctrine that man and 
wife are Sapindas to each other as 
they together beget one body but the 
privilege of the husband to a plurality 
of consorts, which is not shared by the 
wife, is supposed to place him in 
a category more removed from his 
rhildrcn than that of their mother. As 
the mother presents no oblations to 
her son whilst the father docs, this is 
not only a striking instance of the 
meaning of the word Sapinda as used 
in the text dealing w’ith^ inheritance, 
but also indicates the doctrine on which 
priority of inheritance is based. A con¬ 
sideration of the Bandhus specifically 
named in the Mitakshara also dis¬ 
closes the fact that 4 out of the 9 men¬ 
tioned confer no spiritual benefit at all 
on the manes of the deceased. These 
arc the 5th. 6th, 8th, and 9th in the 
order given in the text. (Mitak- 
shara. Ch. 2. 6.) Moreover, after enu- 
incratiug the 3 classes of Bandhtis the 
text coi^tinucs: 

“Here bv reason of near affiu.itv 
cognate kindred of the deceased himself 
arc his successors in the first instance, 
on failure of them his father’s cognate 
kindred: or if there be none, his 

mother’s cognate kindred. This must be 
under«r.»od to be the order of the suc¬ 
cession here intended." 
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The Mitakshara also bases the claim 
of the daughter to inherit upon consan¬ 
guinity alone and not, as in the Daya- 
Dhaga, on the expectation ol religious 
orterings from her son and neither the 
soilless widows nor the barren are ex¬ 
cluded as in the Bengal system (Mitak¬ 
shara, Ch. 2, S. 2, verses 2—4). The 
question however appears to have been 
nnally determined in so tar as Vijiia- 
iieswara’s conception of the meaning of 
Sapinda is concerned, by the decision 
of their Lordships of the Privy Council 
in the case of Ranichandra Martand 
Waikar v. Vinayak Venkatesh Kothekar 
(5; in the year 1914, where itisstated; 
“Mr. Colebrooke in his rendering of 
tlie ivliiakshara has paraphrased Sapinda 
as a relation ‘connected by tunerai 
oblations*, which resulted in virtually 
obliterating one of the main distinctions 
between the Benares and the Bengal 
schools. But it is now recognised that 
his paraphrase was erroneous and that 
the true theory of Sapinda relation¬ 
ship propounded by Vijnaneswara was 
leased on community of blood.” 

There are no doubt passages to lie 
found in many of the earlier cases which 
support the view that the order of suc¬ 
cession ill the Mitakshara is founded 
to some extent at least on the doctrine 
of religious benefits. It is ivit necessary 
to refer to those cases in detail. 
It would ajipcar that in most, if 
ii(<t all of them the translation of Sapin- 
<la as “connected by funeral oblations” 
was the foundation of the opinions 
therein expressed, and in some instan¬ 
ces much ingenuity has been expended 
m an attemjit to reconcile the clear evi- 
dence to be found in the text of the 
Mitakshara itself that consanguinity and 
not funeral oblations is the guiding 
P'lnriplc governing the order of suc- 
rr-ssion with Colcbrookc’s translation 
winch for many years was accepted 
without question. Once it is conceded 
as it must be, that this translation was 
erroneous, the authority of the cases 

1 accurate is ma- 

tenally diminished. 

But our attention has been urgcmlv 
directed by the learned Vakil for the 
respondents to certain passages in the 

ih',; 7J] r derided w.as 

hat as b.-tween agnates the grear-gr.and- 

son of the grand-father was to be , -e- 

ferred to the grandson of the U77-. 

Kiandf^. The nearer stock up to 3 

(.'■>) 
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generations from the common paternal 
ancestor had to be exhausted before 
the nearer descendants of a more re¬ 
mote stock of descendant could take. 
The decision depended upon the mean¬ 
ing of the word Putra as used by Vij¬ 
naneswara in the Mitakshara, and this 
was interpreted as including there gene¬ 
rations in descent from the common 
ancestor. There is a passage, hov/ever 
towards the end of their Lordships 
judgment which, ivhilst recognising that 
the right of inheritance arises from Sa¬ 
pinda relationship or community of 
blood, points out that in determining 
propinquity aniongst the Gotraja the 
preferential heir may be discovered by 
applying the test of the capacity to offer 
oblations, and a passage in the V’^ira- 
mitrodaya is referred to as supporting 
this proposition as well as an earlier 
ruling of the Board in the year 1870 in 
the case of Bkyah Ram S/ng/i v. 
Bhyah Umir Singh (7). The applica- 
don of this test in the rase of near 
Gotraja Sapindas up to three genera¬ 
tions in descent from ii common ances¬ 
tor is no doubt one which can he snfeh' 
resor.tcd to in the cases named, hut it 
does not determine the vexed ciucstion 
of whether the inheritance follows the 
<Uuy of offering oblations or the dutv 
follows the inheritance. 

The whole question is discussed at 
length by Mr. Maync in ChapterXViof 
his treatise, where he comes to the 
conrhisioii that the Hindu Law of in- 
lieritance in its inception is founded on 
nearness of blood and not on the capa¬ 
city to offer oblations, and that this is 
the govcniing principle regulating the 
rules of inheritance observ'ed when the 
Mitakshara was compiled, whereas some 
three comiirie'later the effect of Brah- 
miniral infliK'nre resulted in a remodel¬ 
ling of the basic principle of inheiitnive 
in accordance with the religious dorv- 
’•inc as expounded by Jimuta Valiana and 
Ms folio-,•.•eV'-'. Howcier this mav be. 
it appears to me that when applierf to 
the order of succession amongst Bhinnn 
Gotra .Saj.mdns the religious t('st fails 
at nearly every turii. and I am iinaMe 
to accent the view that it was the inten¬ 
tion of their Lordshins in the carr-es 
la>t referre 1 to to lay clown a tii’e of uni- 
\ersal application which should goiern 
the order of successioii in a cl.iss of 
oases not then under eonsiderarimn 
The case of Adit Naravnii Sinffli v 
Mnhdhir Pro-arl Tewari (81 «le--idccl In 
a ^Ronch of this Court in 1916 un- 
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doubtedly took a contrary view and 
aecided that superior efficacy of re¬ 
ligious oblations should be applied in 
the case of Bandhus even to the extent 
of preferring a Matri Bandhu to the 
son of one of those named in the 
text as an Atma Bandhu and who, 
according to a previous decision of the 
Bombay High Court in Bai Vilji v. 
Prabhalakshmi (9), was himself an At- 
nia Bandhu. Assuming that Rajender 
in that case was an Atma Bandhu, 
and there is a series of decisions in 
^ addition to the Bombay case above 
cited which support this view [Krishna 
Ayyangar v. V enkatarama Ayyangar 

(10) , Balusami Pandithar v. Narayana 
Rau (11)1, it is difficult to see on 
what ground the claim of a Matri Ban¬ 
dhu can be preferred to that of an 
Atma Bandhu in face of the express 
text of Mitakshara to the contrary. The 
case, however, is decided on the hy¬ 
pothesis that none of the descendants 
of the named Atma Bandhus are them¬ 
selves Atma Bandhus, and the reason 
given by the learned Chief Justice in 
that case for arriving at this conclu¬ 
sion is that if the descendants of an 
Atma Bandhu are entitled to succeed in 
preference to all the Pitri or Matri Ban¬ 
dhus expressly mentioned, it may easily 
happen that an obviously remote Sapin- 
da may exclude a nearer Sapinda. T 
confess that it is with some hesitation 
that I venture to differ from the view 
here expressed by the learned Chief 
Justice for whose attainments and abi¬ 
lity I entertain a profound respect, but 
1 am unable to share in the difficulty 
which weighed with him and assisted 
to the conclusion to which he came. 
The number of heritable Bandhus is 
not inderinite but limited in any one 
line of descent. [See Umaid Bahadur v. 
Udoi Chatid (4)]. 

Within these limits those tracing 
tlirough a nearer common ancestor 
may well be regarded as nearer in 
blood relationship to the propositus 
than others descended from a more 
remote ancestor though less removed 
from the common ancestor. In the pre¬ 
sent case the plaintiff is more remote 
from the common ancestor than Raghu- 
nandan, but he traces his descent 
through the father and mother of the 
])ropositus whereas Raghunandan traces 
through the maternal grandfather. This 
(luestion was considered in Balusami 
Pandithar v. Narayana (11). where 
preference was given to the sister’s son. 

(9) U?>071 9 Horn irRTl29. 

(10^ tl90f5l 29 Mad 115. 

(11) [1897] 20 Mad 342. 


over the mother’s brother’s son, 
although the latter was 2 degrees only 
and the former 3 degrees removed 
from the common ancestor. Two main 
principles were relied upon and given 
effect to in that case. (1) that amongst 
Bandhus of the same class those ex parte 
paterna are preferred to those ex parte 
materna, (2) that the nearer line is 
preferred to the more remote. 

Tlie earlier case of Sundrammal v. 
Rangasami Mudaliar (12) is also an 
authority for the first of the above pro¬ 
positions. In another case, Subramania 
Miideliar v. Ranganathan Chettyar 

(13) , the father’s sister’s son’s son is 
preferred to the mother’s brother on the 
same principle. The claims of the pre¬ 
sent plaintiff would appear to be even 
stronger than those of the successful 
claimant in the case last cited if it is 
admitted, as I think it must be, that 
the intervention of a greater number 
of females makes no difference except 
in cases where other tests fail. It has 
been so decided in Madras [Krishna 
Ayyangar v. V enkatarama Ayyangar 
(10), Tirumalachariar v. Andal Ammal 

(14) ] and I see no reason to differ 
from the rule there followed. In Bom¬ 
bay also where women are permitted to 
inherit as Bandhus, the preferential 
claim of the father’s line over that 
of the mother has been recognized to 
the extent of postponing the mother’s 
full brother to the father’s half sister 
\Saguna v. Sadashiv Panda (15)] The 
rule that the nearer line excludes the 
more remote is accepted by Sir Ernest 
Trevelyan (Hindu Law. 2nd Edition, p. 
401), subject to the rule that in each 
of the 3 classes of Bandhus preference 
is given to those related through the 
father over those connected through the 
mother. In laying down the order of 
succession, however, in the case of 
.A.tma Bandhus it is obvious that he 
does not exhaust the nearer line be¬ 
fore bringing in the more remote. His 
reason appears to be that sons of 
daughters of the family (/.<?., daughters 
who would have inherited if they had 
been sons) come first, then sons of dau¬ 
ghter’s sons and lastly son of dau¬ 
ghters’ daughters. Subject to this the 
nearer line is preferred to the more 
remote. But he follows consistently what 
he regards as the dominant rule that 
in each of the 3 classes the Bandhus 
of the deceased connected with him 
through his father have preference over 

' (12 r [Tfl9 5)"l 8‘^rad"l93^ ' 

(13) [19131 18 I C 50G. 

(14) [19071 30 Mad 406. 

(15) [1902] 26 Bom 710. 



1918 

those connected through his mother. In 
this he is supported by Dr. Rajkumar 
Sarvadhikari and Dr. Jogendranath 
Bhattacharya. The authority of the for¬ 
mer as an expounder of Hindu Law has 
been recognized by their Lordships of 
the Privy Council on more than one 
occasion and the reputation of the lat¬ 
ter is well known. The question for 
determination is. I feel one of some 
doubt and difficulty, but I think 
[ the principles to be gathered from 
the text of the Mitakshara and 
the weight of authority on the subject 
favour the claim of the plaintiff and. 
in my opinion, the sister’s daughter’s 
son should be preferred to the maternal 
uncle. 

MulHck, J .—I am of opinion that the 
defendant must succeed. The term Ban- 
dhu is said to have been used for the 
first time in Hindu Law by Yajnaval- 
kya. To him the term was synonymous 
with Bandhava and applied indiscri¬ 
minately to relatives in general, both 
agnates and cognates, and even to 
friends. In some out of the 17 texts 
in which he uses the term, he applies 
it to the kinsmen on the mother’s side 
reserving for other kinsmen related 
through a female the term “Yonisa- 
mbandha.” He was the first to pres¬ 
cribe obsequial offerings to maternal 
ancestors and their issue, and it would 
seem that his object in doing so was 
to find a reason for giving the herita¬ 
ble right to relations on the mother’s 
side. In truth the concession was made 
in deference to the continuous disin¬ 
tegration of communistic life. Though 
economic cau.ses had begun to operate 
long before Gautama and the sages 
compromised with individualism by 
adopting spiritual benefit as a con¬ 
dition of heirship, Yajnavalkya found 
a ^ further advance necessary and brought 
widows, daughters and some others with¬ 
in the circle of heirs who were incap¬ 
able of offering the funeral cake. Not 
so courageous was his predecessor Manu 
who. while bowing before the advancing 
wave and affirming the principle of 
affinity by blood relationship, seems still 
to have retained allegiance to the prin¬ 
ciple of spiritual benefit, rendering him¬ 
self liable to the charge of indecision 
and inconsistency by such texts as 
“the funeral cake follows the family 
and the estate.’’ “To three ancestors 
must water be giv'en for three is the 
funeral cake ordained, but the fourth 
in descent is the giver of oblations to 
them ^and the fifth has no concern with 
the gift of funeral cakes.’’ CManu. TX- 
185, TX-187. IX-186). 
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The efforts of the law givers, how¬ 
ever, were powerless and compromises 
did not avail. Little use was it for 
Gautama to seek to stem the tide by 
ruling that: 

“Those who are allied by the funeral 
cake should take the wealth of the 
deceased;’’ 

or for Manu to temporize or for Yajna- 
valkya to extend the heritable right 
while still clinging to Gautama's rule. 
The fact remains that by the time of 
Vijnaneswara, that is within the next 
900 years, the doctrine of spiritual 
benefit had lost further ground. But 
the vitality of Hindu institutions is pro¬ 
verbial and although thart commenta¬ 
tor in clear and unequivocal terms de¬ 
clared Sapinda relationship to be de¬ 
pendent on community of blood, never¬ 
theless between the 11th and the 15th 
centuries spiritual benefit still continu¬ 
ed to affect the preferential right. In 
my opinion this explains why Vijna¬ 
neswara did not insist upon the father’s 
line being exhausted before any of the 
grandfather’s line were admitted. The 
position in the 16th century is further 
elucidated by the Viramitrodaya, which 
repeatedly contains passages to the ef¬ 
fect that: 

“comparative propinquity is evidenced 
by the amount of spiritual benefit con¬ 
ferred on the deceased proprietor and 
that spiritual benefit can be conferred 
by the presentation of Pindas in the Par- 
vana Sradh held in the honour of the 
deceased and of his ancestors.’’ (Vira¬ 
mitrodaya 3, 1—11; 3, 5—IL 

Again in book II. section 1. verse 23 
of that work. Mitra Missir, the author, 
gives the following remarkable opinion: 

“Blood relations alone are entitled in 
the first instance to celebrate Parbana 
rights of the deceased and their compe¬ 
tence to benefit the Bandhus is in pro¬ 
portion to the nearness of their de¬ 
ceased relative. If we know the one. we 
know the other. Where there are many 
claimants to the heritage among the 
Gotrajas and the like, then the fact 
of conferring spiritual benefits on the 
deceased merely settles the question of 
precedence among the heirs.’’ 

The next stage in the development of 
the theory of religious benefit is fur¬ 
nished by the Dayabhaga, which fin¬ 
ally and definitely recognised it as a 
ground of preference in the case of 
both agnates and cognates. Whereas 
in the Mitakshara no cognate is allowed 
to succeed in prefei'encc to an agnate, 
however superior the offerings f)f the 
former may be in religious efficacy, the 
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Dayabhaga adopted the more logical 
basis and applied the test equally to 
both. The result was that many cog¬ 
nates, who were excluded by the Mita- 
kshara, took precedence under the 
Dayabhaga over more distant agnates. 
It would be wrong, however, to say 
that the Dayabhaga discorded the prin¬ 
ciple of propinquity by blood. Equally 
wrong would it be in my opinion to say 
that the Mitakshara took no account of 
the principle of religious merit. In my 
opinion both systems recognise propin¬ 
quity of blood and religious efficacy. 
The only difference is that in the Daya¬ 
bhaga religious merit arising from the 
celebration of the Parbana Sradh is 
accorded greater weight and that in 
absence of religious merit accruing from 
Parbana rights, the ability to benefit 
deceased by some other religious cere¬ 
monies is a sufficient foundation of a 
title to inherit. The Mitakshara, on the 
other hand, regards oblations present¬ 
ed by cognate kinsman as secondary 
and conferring no claim against the 
whole body of agnates. The Dayabhaga, 
admitting that the oblations are secon¬ 
dary as compared with agnates of the 
same line, insists that Parbana Pindas 
conferred by cognates should prevail 
against agnates of a remoter line. The 
point of difference between the 
two systems depends upon the inter¬ 
pretation of the scriptures relating to 
the efficacy of oblations presented by 
agnates and cognates. Itwouldbc wrong 
therefore to say that the doctrine of 
spiritual efficacy was. as has been ob- 
serve<i by one learned author, a figment 
of the Brahminic brain in Bengal and 
that in the Mitakshara it lias no place. 
The true view appears to be that near¬ 
ness of blood determines the heritable 
right, while the doctrine of spiritual 
efficacy determines the preferential 
right. 

Th? position of Bandhus could not 
fail to remain unaffected hy the vicis¬ 
situdes of the doctrine of religious effi¬ 
cacy and we find, therefore, that while 
Yajnavalkya left the question^ of ,then' 
heritable right undetermined in his list 
of heirs and while he made express 
mention only of the “maternal uncle 
and the rest” in regard to their right 
to succeed a trader dying abroad, v i]- 
naneswava was the first to^ extend the 
list bv the inclusion of nine selected 
cognates. The next development that 
followed was the addition of the dau¬ 
ghter’s son as a special heir and for 
nearly four centmaes thereafter the coin-r 
mentators appear to h.avc recognised 
onlv ten Bandhus. 
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Next Mitra Misser added three, name¬ 
ly, the maternal uncle pf the deceased, 
of his father and of his mother. Since 
then the number does not appear to 
have been added to for the next 300 
years till the claims of the maternal 
uncle and of the sister’s son came up 
for consideration in the case of Omrit 
Koomaree Dabee v. Luckhee Narain 
Chuckerbutty (1). In that case Mitter, 
J., held that the list of Bandhavas 
given by Vridha Satatappa was not ex¬ 
haustive and that although a sister’s 
son was according to their Lordships a 
Pitri Bandhu, he took precedence over 
other Bandhus on the ground of su¬ 
perior religious efficacy. Following the 
principles enunciated by their LoreVhips 
it seems to me clear that we mu:. look 
to a large expansion of the list of heri¬ 
table Bandhus, but at the same time 
there does not seem to me to be any 
doubt as to how the present case should 
be decided. 

Now the first point for consideration is 
whether the plaintiff and Raghunandan 
have any heritable right at all. They 
are undoubtedly cognate Sapindas. For 
the purpose of marriage Sapinda rela¬ 
tionship is prescribed by the Mitakshara 
to extend to seven degrees when rela¬ 
tionship is claimed through the father 
and five degrees when claimed^ through 
the mother. There was some divergence 
of ooinion between text-book writers as 
to whether these limitations applied also 
for the purpose of determining the heri¬ 
table right and Professor Golap Chant 
dra Sarkar was of opinion that Sapinda 
relationship for purposes of inheritance 
extended to seven degrees both on the 
father’s and the mother's side. Their 
Lordships of the Privy Council have, 
however, now ruled that the limits ap¬ 
plicable to marriage also apply to in¬ 
heritance, Rdmchntulrn iWartauda Wai- 
U<ir V. Vinavak Venkatesih Kofhekar [b). 
Professor Golap Chandra . Sarkar also 
doubted the correctness of the dictum 
of theiv Lordships of the Calcutta High 
Court in Uma'd Bnhadvr v. VdoiChaiid 
(4) to the effect that in order to esta¬ 
blish the heritable right Sapinda rela¬ 
tionship must be mutual. On this noint 
also their Lordships of the Privy Coun¬ 
cil in the above mentioned case have 
pronounced in favour of the view of 
their Lordships of the Calcutta High 
Court. 

Their Lordships of the Privy Council 
have not. however, yet pronounced any 
opinion on the point whether Sapinda 
relationship through cognates can he 
claimed through an ancestor more re- 
mole than the fathcr’.s or mother’s 
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grandfather. Professor Raj Kumar Sar- 
badhikari in his Tagore Law Lectures 
answers this question in the negative 
basing his conclusion on the following 
passage of the Mitakshara where Vij- 
naneswara quoting the text of Vridha 
Satatappa observes as follows. I give 
the translation made by West and Buh- 
ler, which is now accepted as more cor¬ 
rect than that made by Colebrooke and 
which differs from the latter on the 
point whether the term Sapinda means 
connected by particles of the same body 
or connected by funeral oblations. The 
passage runs thus : — 

“On failure of agnates, the cog¬ 
nates are heirs. The cognates are of 
three kinds, related to the person him¬ 
self, to his father, or to his mother, 
as is declared by the following text. 
‘The sons of his own father’s sister, 
the sons of his own mother’s sister 
and the sons of his own maternal uncle 
mtist be considered as his own cognate 
kindred. The sons of his father’s pater¬ 
nal aunt, the sons of his his mother’s 
maternal aunt, and the sons of his 
father’s paternal uncle must be deemed 
as his father’s cognate kindred. The 
sons of his mother’s paternal aunt, 
sons of his mother’s maternal aunt 
and the sons of his maternal uncle must 
be reckoned as his mother’s cognate 
kindred.’ PIcre by reason of near affinity 
the cognate kindreds of the deceased 
himself are his successors in the first 
instance. On failure of them his 
father’s cognate kindred, or if there 
be none, his mother’s cognate kindred. 
This must be the order of succession 
here intended’’ : Mitakshara (2, sec¬ 
tion 6.) 

This indeed is the only other text 
besides the text of Yajnavalkya regar¬ 
ding the goods of a trader dying abroad 
in the whole of Hindu Law as at 
present kriown to us which is of any 
assistance in determining the limits of 
the heritable right of Bandhus. From 
this text Professor Sarbadhikari de¬ 
rives the following rules: 

“1. A Bandhu is a cognate Sapinda 
within four degrees counting (1) from 
the deceased himself, in ascent 
or descent: (2) from any one of the 
four immediate ancestors of the de¬ 
ceased. 2. The right of inheritance ac¬ 
crues to a Bandhu if the late owner and 
the person claiming the heritable right 
were related as Sapindas to each other, 
either directly through themselves or 
through their mothers or fathers. In 
other words,^ a heritable Bandhu is a 
cognate Sapinda within four degrees 
counting from—1. The deceased in 


ascent or descent. 2 Deceased’s pater¬ 
nal ancestor within four degrees. 3. 
Deceased’s maternal ancestor within 
four degrees. 4 Deceased’s father’s ma¬ 
ternal ancestor within four decree. 5 De¬ 
ceased’s mother’s maternal ancestor 
within four degrees. N. B.—The word 
‘five’ is to be substituted for ‘four’ in 
the case of father’s Bandhus. If the 
deceased or his ancestor be related 
through father’s mother, then five de¬ 
grees instead of four should be counted 
in both directions. Thus grandson’s 
daughter’s grandson is related to the de¬ 
ceased (or his paternal ancestor) 
through father’s mother. Rule of 
exclusion:—1. The cognate descen¬ 
dant of each of these classes 
is excluded from inheritance when 
(i) the deceased or (ii) the de¬ 
ceased’s ancestor does not belong 
to—(a) His maternal grandfather’s line, 
(b) His father’s ditto, (c) His mother’s 
ditto. 2. The cognate ascendant pf the 
deceased is e.xcluded from inheritance 
when he does not belong to—(a) The 
deceased’s maternal grandfather’s line, 
(b) The deceased’s father’s ditto, (c) 
The deceased’s mother’s ditto.’’ 

The learned Professor proceeding 
upon these rules classifies Atma Ban¬ 
dhus into Atma Bandhus ex parte pat- 
erna, namely, the sons of the daughter 
of the family, sons of the daughters’ 
sons of the family, sons of the daugh¬ 
ters’ daughters of the family; next 
into Atma Bandhus ex parte ' materna 
beginning from mother’s father; next 
into Atma Bandhus ex parte paterna 
to whom the deceased was Atma Ban¬ 
dhu ex parte paterna; next into Atma 
Bandhus ex parte materna to whom the 
deceased was Atma Bandhu ex parte 
materna: next into Atma Bandhu ex 
parte paterna to whom the deceased was 
Priti Bandhu; and finally into Atma 
Bandhus ex parte materna to whom 
the deceased was Matri Bandhu. He 
adopts the same method for Pitri Ban¬ 
dhus and Matri Bandhus. 

Now it is to be observed that the 
learned Professor’s two rules of ex¬ 
clusion arc inconsistent with the text 
which includes within the circle of Ban- 
dhvi heirs all who claiming through the 
mother are within five degrees of the 
common ancestor. ISIr. Mayne in his 
work on Hindu I.aw would seem to 
nartially accept Professor Sarb.adhi- 
kari’s• view, for he does not seem t'> 
give the heritable right to the heirs 
of the maternal grandfather’s grand¬ 
father though he gives him the 27tb 
place in his chart. In the case of 
Ramchandra Martand Waiker v. Vi- 
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nayak Venkatesh Kothekar (5) to which 
I have referred above, Mr. Lowndes 
in his address to their Lordships of 
the Privy Council noticed this incon¬ 
sistency between the text on marriage 
and the rule adopted by Professor 
Sarbadhikari, but it became unneces¬ 
sary for their Lordships to decide the 
point. Following Professor Sarbadhi¬ 
kari, Professor Jogendranath Bhatta- 
charya and Professor Trevelyan would 
seem to base their conclusion on that 
part of Vridha Satatappa’s text which 
appears to limit Pitri and Matri Ban- 
dhavas to those descended from the 
mother’s or father’s grandfather. This 
conclusion might perhaps be justified 
if. as was thought by Mitter. J., in 
Omn't Kumaree's case (1), the term 
Bandhavas in Satatappa’s text were 
synonymous with Bandhava the plural of 
Bandhu; but Professor .Togendra Nath 
Bhattacharya has clearly demonstrated 
that this is not the case and that Bandha¬ 
vas is not the plural of Bandhu and 
signifies what is known among Hindus is 
cognate brother or first cousin. Speak¬ 
ing w’ith the greatest respect I think 
this is the correct rendering of the term 
and that Professor Sarbadhikari’s rules 
.)f exclusion are not warranted by the 
text. 

T think also that I am supported 
in this view by Professors Golap Chan¬ 
dra Sarkar and Togendra Nath Ghose. 
whose works on Hindu Law have of¬ 
ten been referred to by their Lordships 
of the Privy Council. 

In my opinion Satatappa in enumera¬ 
ting the 9 Atma. Pitri and Matri Ban¬ 
dhavas did not intend to limit heri¬ 
table right to the descendants of the 
mother’s and father’s grandfather with¬ 
in five degrees. Nor is there anything 
to show that Vijnaneswara was of a 
different view to that which T have 
ventured to take. If this is the cor¬ 
rect interpretation of Satatappa’s text, 
then it follows that the classification 
given in the text into Atma. Pitri and 
Matri Bandhus applies only to the nine 
Bandhavas specially enumerated _ there¬ 
in. All other Bandhus arc subject to 
one and only one limitation, namely, 
that given in the text on marriage. In 
support of the view T take, it is to 
be noticed that neither Professor Sar- 
baclhikari. nor Professor Bhattacharya. 
nor Mr. Mavne arc agreed as to the 
classes within which certain heirs should 
be jTrouped. Indeed it has been said that 
Profes-or Sarbadhikari has been guiltv 
of reading into the text words which 
do not occur therein, so as to give the 
status of Atma Bandhus to persons 


who would otherwise be classed as 
Pitri Bandhus. Similarly it is to be 
noticed that their Lordships of the 
Calcutta High Court in Omrit Kootna- 
ree^s case (1) have classed a sister’s 
son as a Pitri Bandhu, though the learn¬ 
ed Vakil of the plaintiff before us rely¬ 
ing on Professor Sarbadhikari’s view 
strenuously contends that he is an Atma 
Bandhu. 

In this state of doubt and uncertainty 
it would, in my opinion, be uipafe 
to insist on the classification within 
the group of Atma, Pitri and Matri 
Bandhu of heirs other ^ than the nine 
specifically enumerated in the text. In 
my opinion the son of one of these 
nine is not entitled to claim member¬ 
ship in the class to which his father 
belongs and I think the doubt thrown 
out by Chamier, C. J., in Adit Narayan 
Singh V. Mahabir Prosad Tewari (8), 
which is binding on this Court till over¬ 
ruled. was well grounded. In that case 
the learned Judges gave effect to their 
doubt by preferring one Avho would be 
a Matri Bandhu according to Profes¬ 
sor Sarbadhikari’s classification to one 
who would be a Pitri Bandhu,^ because 
he was nearer in degree counting from 
the common ancestors in their respec¬ 
tive lines, and also on the ground of eli- 
gious merit. It follows from the above 
view that when there is a contest bet¬ 
ween Bandhus other than the nine Ban¬ 
dhavas or between one of the former 
and one of the latter, the principle 
of numerical propinquity alone will de- 
tci:;:iiie the heritable right, supplemen¬ 
ted in case of doubt by the rule of 
religious benefit and such other rules 
derived from the succession of agnates 
as may be appropriate. Let us next con¬ 
sider what is the position of the claim¬ 
ants in the case now before us. Both 
parties seem to be agreed that the'plain¬ 
tiff and Raghunandan are Atma Ban¬ 
dhus. If .Atma Bandhu is the same thing 
as .A.tma Bandhava and if Bandhava has 
not the special meaning of couf in brother 
nr first cousin, then if a maternal 
grandfather’s son’s son is an Atma Ban¬ 
dhu in the sense of one specially near to 
the propositus, it would be reasonable to 
class the grandfather’s son also as an 
.\trna Bandhu. But is the sister’s daugh¬ 
ter’s son also an .\tma Bandhu? I 
think not, although he has been class¬ 
ed as such bv Professor Sarbadhikari. 
Their Lordshios of the Calcutta High 
Court observed in Omrit Koomoree*s 
rase fl'l that the sister’s son was both 
an .\tma and Pitri Bandhu. l>ut thev 
seems to hav'e classed him as a Pitri 
Bandhu on the ground that he was 
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nearer m degree to the father of the 
propositus than to the propositus. 

But as I have already observed, 
the Mitakshara does not warrant the 
inference that all Bandhus must be 
classihed into the three classes assign¬ 
ed to the nine enumerated Bandhavas 
and I respectfully venture to differ from 
those decisions of the Madras Court 
which held that every descendant of 
an Atma Bandhu within the requisite 
limits is entitled to claim the status 
of his ancestor. The difficulty in follow¬ 
ing out this classification logically in 
the case of the descendants of the 
daughters of the family compelled Pro¬ 
fessor Sarbadhikari to alter the text 
to an extent which has been pronoun¬ 
ced unwarrantable by other textbook 
writers. I think, therefore, that Ban¬ 
dhus other than the nine Bandhavas 
named in the text connot appropriately 
be placed in the three groups reserved 
for the latter. Assuming, however, that 
the three classes are exhaustive on the 
point of classification and that there 
can be no heritable right wthout mem¬ 
bership within one of these three classes, 
then I think Raghunandan being an 
Atma Bandhu and the plaintiff a Pitri 
Bandhu. the former is entitled to prefer¬ 
ence. Let us assume next that both 
are Atma Bandhus as has been held 
by Professor Sarbadhikari. If the 
principle of nearness bv particles of 
the body is applied, how is the cal¬ 
culation to be made? We have no means 
of ascertaining how much the plaintiff 
has in common physiologically with the 
deceased as compared with the mater¬ 
nal uncle. We can only estimate through 
the common ancestor through whom 
they respectively claim and if that test 
IS applied, then obviously the mater¬ 
nal uncle and the deceased have great- 
er community of blood than the plain- 
tiff and the deceased. 

Let us take next the mode of count- 
ing sanctioned by the Hindu Law. The 
Indian Succession Act, • following the 
principle of the civil law. precribes that 
counting is to be made from the propo- 
5itus upwards to a common ancestor each 
ancestor representing one degree, and 
then domiwards till the claimant is 
reached. The Mitakshara prescribes that 
counting IS to be made from the common 
ancestor, ^from whom the branch di¬ 
vides beginning with such common an- 

degree. Adopting 
tlln counting Raghunandan is 

two degrees removed while the plaintiff 

ilnioL In the ab¬ 

sence of any detailed order of succession 


for cognate Sapindas, I think Raghu¬ 
nandan is entitled to priority. 

But then it is said that the rule of 
the Mitakshara is thait the nearer line 
excludes the more remote and therefore 
the line of the father of which the 
plaintiff is a member must be exhausted 
before the line of the maternal grand¬ 
father can come in. Now this rule is 
not based upon any text. It is derived 
from the order of succession as given 
in the Mitakshara relating to certain 
named agnates, but even in that con¬ 
nection the rule is not of general and 
universal application. In the earlier de¬ 
cisions in upper India the limit was 
placed on the authority of Colebrooke 
at the seventh lineal descendant, accor¬ 
ding to later decisions in Madras it was 
fixed at the second degree, while their 
Lordships of the Privy Council have 
now definitely held that the limit of 
collateral descent is three degrees in 
each line. Thus the grandson’s grand¬ 
son, though a lineal and nearer descen¬ 
dant, is excluded by descendants within 
three degrees in the lines of the father 
and the grandfather. The Mitakshara in 
this respect is not singular, for we 
find that in other systems too the law 
has recognised the proprietv of pre¬ 
ferring some collaterals to lineal des¬ 
cendants of the fourth and the fifth 
degrees. If therefore the rule is limit¬ 
ed in application with regard to agnates, 

I see no reason why it should be ap¬ 
plied without restraint and restriction in 
the case of cognates. Upon the admitted 
mode of counting, a maternal uncle is 
nearer in degree than a father’s daugh¬ 
ter s daughter’s son and I cannot find 
any equity in defeating his rights bv a 
resort^ of analogy and by the arbitrary 
extension of a rule applicable to another 
class. 

T am unable, therefore, to exclude 
Ragunundan on the ground that he 
claims descent through a more distant 
line than the plaintiff. If the principle 
is to apply at all it must applv to cases 
where the respective candidates are nu¬ 
merically of the same degree. In such 
an event this test as w’cll as other 
tests may be taken into account for 
the purpose of determining the prefer- 
ential right. Next it is said that the 
Mitakshara favours the male against 
the female heir, and therefore, the plain¬ 
tiff. who is connected through the 
father is preferable to Raghunandan who 
IS connected through the mother. Here 
again the rule is derived not from an 
express text in the Mitakshara but 
from the order of succession ffiven by 
the sages as regards agnates. But 
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even among the latter the preference 
for males is not rigorously enforced 
and female relatives, such as a mother, 
daughter, and sister and a male relative 
descended through a female, namely, 
the daughter’s son, have been ac¬ 
corded high places within the circle of 
agnatic heirs, the last named being 
even preferred to one nearer in degree 
on the male side, namely, the father’s 
son. Here again the question arises 
whether the preference for males shown 
by the Hindu Law in the case of 
agnates generally, and in particular in 
Satatappa’s text as regards Bandhavas 
is to be anplicd regardless of numerical 
nearness in degree. It may be noticed 
that Satatappa and Vijnaneswara seem 
to limit the nreference to cases where 
the degree of relationship is equal, as 
for instance -when they give precedence 
to Pitri Bandhavas over Matri Ban¬ 
dhavas. Even in Madras where their 
Lordships of the High Court have ap¬ 
plied the rules of agnatic succession to 
the case of Bandhus more freely than 
other Courts in favour of claimants who 
would be otherwise excluded, the deci¬ 
sions have not been uniform and we 
find that in spite of the superiority as¬ 
cribed by analogy to males a mother’s 
sister’s son has been preferred to a 
nuthev’s hiothcr’s son. 

T think, 'therefore, that the eorrert 
rule in regard to these analogies has 
been laid down by Professor Golap Ch. 
Sarkar ns follows: — (I'l The nearer 
degree on cither side must be preferred 
TO one move remt>le. (2) Of those equal 
in degree the one related on the father’s 
siflc is to be jmrferrcd to the o!ie re¬ 
lated on the mother’s side. (3'' When 
the side is the same, the cirrumstnnee 
of one bcirn/ related through a male 
and another through a female makes no 
difference. Applying these rules I do 
not consider that the fact of plaintiff’s 
hi ing ronnorted through a nearer branch 
Dv through .a male can operate in 
his favour. Op the other hand if the 
lat'.cr fact operates in this case at all. 
then the cirrumstance that he claims 
through 1 >\o females must also he 
t; kc p into ncrount as a counterpoise. 
At the same lime it roust in fairness 
be rcmemVicred in this connexion that 
ahhough tlteir T^ordships of the Madras 
High Cf.urt in Apnandnl Vafhiynr v. 
R'lpuhali Mu'lnlifiv '’16) preferred the 
mother’s sistc-r’s son to the mother s 
brother’s son. their Lordships of the 
Allahabad High Court in Ram Charait 
l.ni V. Rnhim Pufl'h^h fl7 l Avero of a 
(ini’rioim t r/oqo. 

q?) ti'nni ah -nn —t c io-\ 


contrary opinion, holding that the 
mother’s sister’s son being removed by 
two females the principle of preference 
in favour of males rendered the moth¬ 
er’s brother’s son nearer in affinity. Be¬ 
ing, however, clearly of opinion that 
Raghunandan is nearer in affinity than 
the plaintiff from every point of view, 
I do not think the interposition of two 
females affects the present case. 

For the same reason the question of 
spiritual benefit also does not arise. 
In this respect the position, as I have 
already said, appears to be this, that 
while the Dayabhaga recognizes the 
principle of affinity as well as the prin¬ 
ciple of spiritual benefit for the pur¬ 
pose of creating the heritable right 
and admits into the circle of heirs 
persons by reason of their capacity 
to confer spiritual benefit alone, the 
Mitakshara makes affinity the sole test 
of the heritable right, leaving the pre¬ 
ferential right to be regulated by the 
doctrine of spiritual benefit. This posi¬ 
tion has been repeatedly affirmed by 
their Lordships of Privy Council in a 
long line of decisions beginning from 
Gridluiri Lall Roy v. Bengal Govern¬ 
ment (2) and ending with Buddha 
Singh V. Latin Singh (6), and it could 
not have been more crnphatically re¬ 
cognised by their 1-ordships of the Cal¬ 
cutta Higli Court than it was in Gunesh 
Chunder Roy v. Nil Kamul Roy (18L 
where a father’s daughter’s son was 
preferred to a mother’s sister’s son on 
the ground of sniritual benefit. Apply¬ 
ing this principle to the case under 
consideration, it is immaterial whether 
the plaintiff and Raghunandan arc both 
ordinary Bandhus or both Atma Ban- 
tUis: in either event Raghunandan is 
clearly entitled to preference because 
he ram offer spiritual benefit upon the 
maternal grandfather of the propositus, 
while the plaintiff can confer no spiri¬ 
tual benefit upon the propositus of 
anv kind xvhatsoever. . , 

Tn the various Courts in India the 
strongest resistance to the application 
of the doctrine of spiritual benefit has 
pcvbans come from their Lordshins of 
the Madras High Court and partirulnr 
reliancc has been placed by the plaintiff 
on Balwsami Randithar v. Narayana 
Rail (11). where a maternal uncle was 
defeated h'* a sister’s son’s son on the 
ground that the nearer line must ex¬ 
clude the more remote, and also on the 
ground th.at an .-\tma Bandhu ex parte 
p.atcrna excludes an .Xtma Bandhu ex 
n.arte matt'rna. Their Lordshins de- 
TfaT”ft Av “fi“2>;47 

(10) [1S031 ir. aiad 23. 
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cUncd to consider the principle of reli¬ 
gious efficacy at all but with great 
respect, I venture to say that this view 
is not in accordance with that of other 
Judges of the same Court and is cer¬ 
tainly in direct conflict with the latest 
pronouncement of the Privy Council. 

As an illustration of this divergence 
of opinion I need only cite the case 
of Muttusami v. Muttukiimarasami (19) 
where their Lordships of the Madras 
decided in favour of the maternal 
uncle of the half blood against 
the son of the father’s paternal 
aunt and laid down the rule that as 
between Bandhus of the same class 
the spiritual benefit conferred upon the 
propositus is, as stated in the Virami- 
trodaya, a ground of preference. That 
decision was affirmed by their Lord- 
shins of the Privy Council in Muthn^ 
'^ami Mudaliyar v. Simnmhcdu Muthii- 
kumaraswfiml Miidaliyar (20) and no 
exception was taken to the above 
statement of the law. The unsatisfac¬ 
tory condition produced by subsequent 
conflicting decisions has been some¬ 
what sharply commented upon in a 
recent judgment by .Sadasiva Aiyar, J., 

In Sitihramnnia MvdnVar v. Ranfrana- 
^han Ch''ft\ar (13). Hi«: Lnrdsbin there, 
although approving of the claim of 
the father’s sister’s son as against a 
maternal uncle on the ground that the 
former is an Atma Bandhu ex parte 
paterna. characterizes Satatappa’s text 
-IS illogical, incomplete and inconsistent, 
but feels himself bound to accent the 
law as settled by the Courts even though 
based on less authoritative treatises 
than the ancient authoritative Shnstras. 

He points out that a mother’s sister’s 
son need not neressarilv he alwavs a 
Bhinna Gotra Snpinda, as sometimes 
the m.oiher of the propositus and h.er 
«isler might marry husbands of the same 
Gotra. He is nevertheless of opinion 
that the rule as to religious benefit 
laid down in Muiittsami v. Miifiukum- 
'^rasnmi (19) is not supported bv tlie 
law and custom within the Presi- 
rlencv_ of Madras where the ouestioii 
M spiniual benefit or of death polb*- 
Po!i or of the right of performance of 
obsenmal ceremonies does not op^'rate 
m determining the nreferential right 
He considers that Mr. Mayne’s clnss- 
ihcalion^ is inaccurate and misleading 
ns ne gives the maternal uncle the 9th 
Clare and the maternal grandfaihcr the 

f'nrrv the el.Tss 
of B.mdhus to the fifth degree. He 

grecs with the decision of Aikmnn. 

(20) ilftcir.l 19 -Ma.l 405=^'23 I A ‘83=7 Sar i.S 
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J., sitting as a single Judge in Ram 
Bharos v. Ram Parskad (21), where 
preference is given to a father’s broth¬ 
er’s daughter’s daughter’s son as against 
a mother’s brother’s son on the ground 
that the former is an Atma Bandhu ex 
parte paterna, but he feels that this 
position is really contrary to the 
Hindu Shastras and that legislation 
should intervene to alter the current of 
judicial decisions. The learned Judge’s 
findings are admittedly limited to the 
Madras Presidency where the Smriti 
Chandrika and other later commenta¬ 
ries have acquired special predomi¬ 
nance, but his observations arc of gene¬ 
ral application in so far as they in¬ 
dicate the possibility of a different mode 
of interpretation of the texts. 

So far as concerns the Province to 
which the parties before us belong and 
the territories which are now subject to 
the authority of the High Court at 
Patna._ T am quite satisfied that the test 
of religious and spiritual benefit can 
and should be applied to determine the 
preferential right, that is to say. where 
the princinle of affinity by blood rela- 
tjonsbip docs not dearly indicate with 
which claimant the preference lies. The 
result is that I would answer the refer¬ 
ence in favour of the defendant. This 
result is in conflict with the lists pre¬ 
pared by Professors Sarbadhikari and 
Bhattacharya. while Mr. Mayne, who 
gives precedence to the sister’s son as 
against the maternal uncle, does not 
consider at all the claim of a sister’s 
daughter’s son. On the other hand 
Professor Golap Chandra Sarkar and 
Togendra Nath Gho^^e would seem to 
support the claim of the maternal uncle 
on the rule of nearness laid down by 
them. 

In my opinion ns the texts do not 
expressly declare the order of priority 
between the rival claimants ive are en¬ 
titled to apply the principles of affinity 
and sniritual licnefit both of which 
have been pronounced bv sages and 
commentators to be of universal ap- 
nlication and here operate to establish 
Raghunandan’s claim. Other princi¬ 
ples. inferred from fho order of suc- 
rcs«ion for agnates who have been speci- 
'«11v mentioned by name in the texts, 
rannot be invoked in this case as the 
claimants arc not numerically of the 
same degree of nearness. 

Jwala Prasad, J.—The nucstion for 
determination is whether TTma Shan- 
ker or Rngliunandan is the pref'"'''n- 
fial hi.ir of one Chaman Lai Ttpadhava. 
Hma Shanker is the sister’s d.aughter’s 
(21) MPCr."’ 3 A L .T '461: 
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son of Chamman Lai. Ragliunandan is 
the mother’s brother, or maternal uncle 
of Chaman Lai. The competition, there¬ 
fore is between a maternal uncle and 
a sister’s daughter’s son. The former 
bases his claim for preference over 
the latter on the following grounds: — 
That he is nearer in degree to 
the propositus than the sister’s daugh¬ 
ter’s son inasmuch as he is 4 degrees 
removed from the propositus and 2 
degrees from the common ancestor of 
the propositus (the maternal grand¬ 
father) and himself, whereas the sister’s 
daughter’s son is 5 degrees removed 
from the propositus and 4 degrees from 
the common ancestor of the propositus 
fthe father") and himself. (2). That 
the maternal uncle offers Pindas or 
funeral oblations to two ancestors of 
the pronositus, namely, the maternal 
grandfather and the great-grandfather, 
to whom also the propositus offers Pin¬ 
das, whereas the sister’s daughter’s son 
offers no Pinda to any of the ancestors 
of the pro])ositus, and thus the maternal 
uncle confers spiritual benefit to the 
propositus, whereas the sister’s daugh¬ 
ter’s son confers none. (3). That the 
maternal uncle is related to the proposi¬ 
tus through one female only, namely, 
the pronositus’s mother, whereas the 
sister’s daughter’s son is related to him 
through two females, namely, the sister 
and the daughter. f 4V That the texts 
of the Mitakshara and Viramitrodaya 
give to the maternal uncle a high posi¬ 
tion among heirs. Reference has been 
made to the Mitakshara. Ch. 2. S. 6. 
Cl. 1. where the maternal uncle’s son 
is enumerated as an \tma Bandhu. to 
another part of the Mitakshara (p.332. 
Kdn. 3. 18291 where he has been ex¬ 
pressly mentioned as a principal heir of 
a trader dying abroad, lo Acharkanda. 
Ch. 1. verse 52. where the maternal 
uncle hns been mentioned as a pro¬ 
minent Sapinda. and to Viraniirodaya, 
Cli. 3, parr 7, .S. 5. where the mater¬ 
nal uncle has been mentioned as an 
heir superior to the three classes of 
Bandhus, .Sister’s daughter’s son or 
any of his ancestors, sister or sister s 
daughter, is not mentioned anywheie. 
The above farts arc not disputed, but 
it is ronlended that the sister’s daugh- 
lor’s should be preferred to the 

m.itrrnal uncle on the following 
grounds: That he is related to 

ihc ])ropnsitus through his father 
whcre.'vs the maternal uncle is related 
io the nrooositus through his mother: 
and (2'^ That he traces his descent 
through a nearer ancestor of the pro- 
po'-ini^. namely, his father, whereas the 


maternal uncle traces his descent 
through a remoter ancestor, namely, the 
maternal grandfather of the propositus. 
The parties arc governed by the Benares 
school of the Hindu Law. The remoter 
sources of the Hindu law are the In¬ 
stitutes of Manu and of Yajnavalkya 
and other Rishis, who gave different 
Smritis. These ancient texts are com¬ 
mon to all the schools. The authority 
of a commentator was received in one 
and rejected in another part of India, 
Hence schools with conflicting doctrines 
arose. The Mitakshara. which is a com¬ 
mentary on the Institutes of Yajnavalkya 
by Vijnaneswara Bhutta, is universally 
accepted by all the schools except that 
of Bengal where also it is received as 
of high authority, yielding only to 
Dayabhaga in those parts where they 
differ. In like manner there are glosses 
and commentaries upon the Mita¬ 
kshara which are received by some of 
the schools that acknowledge the sup¬ 
reme authority of that treatise but are 
not received by all: Collector of Madura 
V. Mootioo Ramalhiga Sathupathy (22). 
Smriti Chandrika by Deonand Bhutta 
and Subodhani by Visheshwar Bhutta 
are generally followed in Southern India 
fMadras Presidency) and Vyavahar Ma- 
yukha by Nil Kantha Bhutta in Western 
India f Bombay Presi'lency). They differ 
in essential rules of law from those 
followed in the Benares school: 
Buddha Shieh v. Laltii Singh (6). 

In ihc Benares school which is said by 
their Lordships in Bhyah Ram Siugh v. 
Bhvah Ugur Singh (7) to be the most 
orthodox of the different schools. Vir¬ 
amitrodaya by Mitter Misser is followed 
concurrently with the Mitakshara: Cmrit 
Koomaree Dabee v. Liickhee Narain 
Chuckerbuttv flL Their Lordships 
of the Judicial Committee as well as 
all the Courts in India from the earliest 
times up to the present moment have 
recognized Viramitrodaya as an authori¬ 
tative commentary on the Mitakshara 
and as governing the Benares school 
ivide Collector of Madura v. Mootioo 
RamaVnga Sathupathy (22). Gridhari 
[.all Roy V. Bengal Government{2'). 
Bhvah Ram Singh v. Bhyah Ugur Singh 
(!'). Lalluhhai Bapubhai v. Cassibai 
f3)’ Buddha Singh v. Laltn Singh f6), 
Narasimnia v. Mangammal (23), 
Muttusami v. Muttukumarasami (19'). 
Appandai Vatkivar v. Ragnhali Mndn- 
liar (16’). Janki v. Nand Ram (24). 

« 
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Suba Singh v. Sarafraz Kutiwar (25), offerer being the 4th, Maiiu does not 

Buddha Singh v. Laltu Singh (26), mention of any oblation to the ma- 

LuUubhai v. Manukvarbai (27), and ternal ancestors and does not expressly 

Mohandas v. Krishnabai (28). In Co/- mention Bandhus among the heirs. As 

lector of Madura v. Moottoo Rxitnalinga held by heir Lordships in f^amchandra 

Sathupathy (22) their Lordships point Martand Waikar y. Vinayak Venkatesh 

out that in administering Hindu Law, Kothekar (5), Yajnyavalkya, who lived 

the duty is, not so much to inquire in the 2nd century of the Christian era, 

whether a disputed doctrine is fairly was the first to introduce Bandhus or 

deducible from the earliest authorities distant kinsmen related to the decea- 
as to ascertain whether it has been sed through females, as heirs and he 

received by the particular school which was also the first to mention the offer- 

governs the district with which he has ing of a cake to maternal ancestors 

to deal, and has there been sanctioned [Translation:—Thus (he should give 

by usage. This has been emphasised rice balls) even to the manes on the 

in Bhyah Ram Singh v. Bhyah Ugur maternal side (Ch. 1, S. 10, Sloka 

Singh (7) and recently in Ram- 242. Yajnyavalka, Acharkanda), (Man- 

Chandra Martand Waikar v. Vinayak dalik, p. 190)]. Consequently it be- 

Venkatesh Kothekar (5) in the follow- came necessary to allow those who 

ing words: could offer Pindas to inherit and this 

“Questions arising under the Hindu let the Bandhus in. The cake offered 

law cannot be determined by abstract to maternal ancestors was offered to 3 

reasoning or analogies borrowed from ascendants of the mother and no lepa 

other systems of law, but must depend was offered to higher ascendants and 

for their decision on the rules and no water offerings. So the right of 

doctrines enunciated by its own law- inheritance was confined to five degrees, 

givers, and recognized expounders.” counting the offerer, which is the exact 

The question whether a maternal uncle limit allowed to persons claiming rela- 

or a sister’s daughter’s son will have tions through mother. By the time 

a preferential right to succeed to the that Vijnaneswara flourished in the 11th 

properties of the propositus will there- or the 12th century, the right of inheri- 

fore be determined by the rules laid tance came to depend upon blood con- 

down in the Mitakshara by Vijnane- nexions and not upon the right to offer 

swara and in Viramitrodaya by Mitter funeral oblations. But there can be 

Missir. The text of Manu upon which no doubt that the latter had still great 

all the rules of inheritance in the Hindu influence upon the right of inheritance 

law are founded consists of two Slokas and the two were still regarded as 

186 and 187, Ch. 4 going together. 

Translation'. —186. ‘‘Let a man do In verse 135. Yajnyavalkya hasenu- 

the water rite and offer oblations to his merated the heirs of a sonless man and 

three ancestors (/. e., father, grand- in verse 136 has said that on failure 

father and great-grandfather) ; no Sa- of the first among those enumerated, 

pinda relationship exists between the the next in order is the heir of the de- 

offerer of such oblations and his fifth ceased and that this rule extends to all 

ancestor fi. e., great great grand- persons and classes. Bandhus have 

father).” been mentioned to succeed after the 

187. “Of the Sapinda relations one Gotrajas or gentiles. The Mitakshara 

nearest to the deceased shall inherit commenting upon the aforesaid verses, 

the property (in exclusion of one more has defined Gotrajas to mean Sapindas 

remote) : in the absence of one’s Sa- and Samanodakas and has given the 

pindas one’s Sakulyas shall inherit his rules and the order of their succession 

property, and in the absence of a Sa- in Ch. 2, S. 5. In Cl. 3. S. 5, it says 

kulya his preceptor, and in the absence that by the word ‘Bandhu’ must be 

of a preceptor his disciple fshall inherit understood a Sapinda relation belong- 

his property)." ing to a different Gotra or famiL- 

It is clear from the above that Manu, (connected with the propositus through 

whose antiquity is not unknown, pre- females). In Mitakshara. S. 6, Ch. 2, 

scribed oblations to the three ancestors the following rules have been laid down 

and held that no Sapinda relationshin regarding the succession of Bandhus: 
exists between the offerer and the fifth Clause 1.—“On failure of Gotrajas or 
ancestor, great great grandfather, the gentiles the Bnndhus are heirs. The 

t25) i9'All‘21^ --- Bandhus are of three kinds—the Ban- 

(20) [10121 34 All 063=10 1 C .520 dhus of the man himself, the Bandhus 

(27) [1.S771 2 Rom father and the Bandhns of the 

(23) [IsfiolSRom 507. mother, as is declared by the follow- 
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ing text:—The sons of his own father’s 
sister, me sons of his own mother’s 
sister, and the sons of his own mater¬ 
nal uncle must be considered as his 
own Bandhus. 

■‘The sons of his father’s paternal aunt, 
the sons of his father’s maternal aunt 
and the sons of his father’s maternal 
uncle must be deemed to be his father’s 
Bandhus. The sons of his mother’s 
paternal aunt, the sons of his mother’s 
maternal aunt and the sons of his 
mother’s maternal uncle must be re¬ 
garded as his mother’s cognate kind¬ 
red.” 

Clause 2, —“Here by reason of near¬ 
ness the cognate kindred of the de¬ 
ceased himself are his successors in 
the first instance; on failure of them 
his father’s cognate kindred or if there 
be none, his mother’s cognate kindred. 
This must be understood to be the 
order of succession here indicated.” 

Viramitrodaya, Ch. 3, part 7, S. 5, 
quoting the above passages from the 
Mitakshara, adds the following: 

“In the text of Manu, namely,—Tn 
their default, a Sakulya, or the pre¬ 
ceptor, or a pupil (.becomes heir),’— 
the term Sakul>a includes the Sa- 
gotras (Sapindas) anti Sainanodakas, 
the maternal uncle and the like, and 
the three classes of cognates. Also in 
the text of Yogiswara the term ‘cog¬ 
nate’ or Bandhu comprises also the 
maternal uncle. Otherwise the exclusion 
of the maternal uncle and the like 
would be the result. And it would be 
extremely improper that their sons are 
heirs, but they themselves though near¬ 
er are not heirs” [quoted in Gridhari 
Lull Roy V. Bengal Government (2), 
Omrit Koomarce Dabee v. Luckhec 
Narain Chiickerbutty (1)1. 

Viramitrodaya therefore recognized 
that the above quoted text of the Mita- 
k'hara is not an exhaustive enumera- 
ti<in of all the Bandhus who are cap¬ 
able of inheriting, but is only an illus¬ 
tration of the proposition that there are 
three kinds of Bandhus, as is held by 
their Lordships of the Privy Council in 
Gridhari Lall Roy v. Bengal Govern¬ 
ment (2). This is now a settled pro¬ 
position of Hindu law. Tn addition to 
the 9 persons mentioned in the Mita¬ 
kshara. many other persons have been 
let as heritable Bandhus and their place 
in the order of succession has to be^ de¬ 
termined. According to the definition 
of Bandhu as Bhinna Gotra Sapinda 
rivcMt in the Mitakshara. it i"* obvious 
•'hat a horiiablo T^andhu niu. ‘ Is- a 
Sapinda of the nrnnositu-. .iitd accord- 
in" to the text of Manu fCh. 9, S. 187) 


“The property of a near Sapinda 
shall be that of a near Sapinda,” 
the Sapinda relationship must be mutual. 
Among agnates the Sapinda relation¬ 
ship is always mutual but amongst cog¬ 
nates it is not in a few cases. In order 
therefore to determine whether any per¬ 
sons are heritable Bandhus, it is neces¬ 
sary to see whether they are Sapindas 
to each other: Ramchandra Alartand 
Waikar v. Venayak Venkafesh Kothe- 
kar (5). 

Chapter 2, S. 6, Cl. 2, no doubt 
clearly lays down the order of priority 
among Bandhus of each of tlie three 
classes. But no special rule has been 
laid down by the Mitakshara, or Sans¬ 
krit text writers and commentators as 
to the other in which the heritable 
Bandhus of each class should take pre¬ 
ference amongst themselves, as pointed 
out in Ram Charan Lai v. Rahim 
Bakhsh (17) and Gridhari tail Roy v. 
Bengal Government (2). According to 
the Mitakshara the rule given for the 
preference of .Atma Bandhus to those 
of Pitri Bandhus and so on is said to 
be ‘‘by reason of nearness;” (Ch. 2, 
verse 6, Cl. 2). The Sanskrit words 
used are • • • literally meaning 

“by reason of nearness or proximity” 
(\dde Monier William’s Sanskrit English 
Dictionary). The reason “of nearness” 
assigned by the Mitakshara for the pre¬ 
ference of one class of Bandhus to the 
other class is in accordance with the 
text of Manu itself “to the nearest Sa¬ 
pinda the inheritance belongs.” This, 
therefore, is the only rule prescribed by 
Manu and the Mitakshara for determin¬ 
ing the claims of rival Bandhus-^the 
nearest of the Bhinna Gotra Sapindas 
or Bandhus will exclude the others. The 
question then is now to determine the 
nearness or proximity among the 
Bhinna Gotra Sapindas of a propositus. 
Manu in Chapter 3, verse 5, recom¬ 
mends for marriage a girl not re¬ 
lated to one’s mother by the tie of 
Sapinda relationship nor to one’s father 
as Sagotra and has limited the Sapinda 
relationship to seven degrees on the 
paternal side. Chapter 5, Sloka 60. 
Yajnavalkya in Chapter 1. verse 52 
(Acharkanda). says, “a Sapinda should 
not be married.” Commenting tipon 
this verse Vijnaneswara in Mitakshara 
defined a Sapinda relationship and 
declared that definition to apply to the 
word ‘Sapanda’ used elsewhere in the 
Mitakshara. namely, in Chapters on 
Sradha and Inheritance. 

Verse 52. Chapter I, runs as follows: 

“Hp should marry a girl who is a 
non-S.ipinda (with himself). She is 
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called his Sapinda who has particles 
of the body (of some ancestor, etc.) 
in common (with him). Non-Sapinda 
means not his Sapinda. Such a one he 
should marry. Sapinda relationship 
arises between two people through their 
being connected by particles of one 
body. * * * ♦ 

Thus the. son stands in Sapinda rela¬ 
tionship to his father because of parti¬ 
cles of his father’s body having en¬ 
tered (his). In like (manner stands 
the grandson in Sapinda relationship) 
to his paternal grandfather and the 
rest, because through his father parti¬ 
cles of his grandfather’s body have 
■entered into (his own). Just so is (the 
son) a Sapinda relation of his mother, 
because particles of the mother's body 
have entered into (his). Likewise (the 
g:randson stands in Sapinda relation¬ 
ship) to his maternal grandfather and 
the rest through his mother. So also 
is {the nephew) a Sapinda relation 
of his maternal aunts and uncles and 
ihe rest, because particles of the same 
body, the paternal grandfather, have 
entered into (his) and (theirs). Like¬ 
wise does he stand in Sapinda relation¬ 
ship with paternal uncles and aunts and 
the rest, so also the wife and the 
husband are Sapinda relations to each 
other, because they beget one body. 
Likewise brothers’ wives are in Sapinda 
relationship to each other. They produce 
•one body, the son, with those (several¬ 
ly) who have sprung from one body 
(that is, because they bring forth sons 
by their union with the offspring of one 
person and thus their husbands’ father 
is the common bond which connects 
them). Therefore, one ought to know 
that whenever the word Sapinda is 
used there exists {between the persons 
to whom it is applied) a connection 
with one body either immediately or 
by descent." 

The Sapinda relationship is limi¬ 
ted^ in verse 53 as follows: 

“After the fifth anscestor on the 
mother’s side,’’ and “after the seventh 
on the father’s side’’—“on the mother’s 
side in the mother’s line after the fifth, 
on the father’s side in the father’s line 
^fjer^ the ^ 7th (ancestor) the Sapinda 
relationship ceases: these latter two 
words must be understood, and. there¬ 
fore, the' word Sapinda, which on 
account of its etymological import 
(connected by having in common) 
particles (of the body) would apply to 
all men. is restricted in its significa¬ 
tion, just as the word Pankaja (which 
etymologically means growing in the 
tnud, and, therefore, would applv to 
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all plants growing in the mud) desig¬ 
nates the lotus only, and the like: 
and thus the 6th descendant beginning 
with the son and one’s self counted 
as the 7th in each case are Sa¬ 
pinda relations. In the case of a divi~ 
sion of a line also the enumeration 
should be until the 1th degree com¬ 
mencing from whence the direction of 
the line changes. This rule should be 
applied in every case." 

The above translation is to be found 
in the Digest of Hindu Law of West 
and Buhler, page 120, and also in 
the judgment of the Bombay High 
Court in Lallubhai v. Mankuvarbai {2.1) 
and in Lallubhai Bapubhai v. Cassibai 
(3) and recently in the case of Ram- 
chandra Martand Waiker v. Vinayak 
Venkatesh Kothekar (5). The rest of 
the verse 53 runs as follows: 

It has thus been translated by Pan¬ 
dit Rajkumar Sarvadhikari, pages 604 
and 605 (Tagore Law Lectures, 1880): 

“A girl is said to he related to a 
given person through his mother if 
in reckoning upwards from the mother 
to the common stock (e. g., the mater¬ 
nal grandfather, the great- grandfather 
and the rest), she is found to stand 
in the 5th degree of the kindred in 
the mother’s line. Similarly, a girl is 
said to be related to a given person 
in the 7th degree through his father 
if in reckoning upwards from the 
father of the common stock (e. g., 

the paternal grandfather and the rest) 
she is found to stand in the 7th degree 
of kindred to the common ancestor 
in the fathers’ line.” 

In Ramchandra Martand Waiker v. 
Vinavak Venkatesh Kothekar (5) their 
Lorships held that the limitation pres¬ 
cribed in verse 53 regarding Sapindas 
connected through females, applies only 
to Bhinna Gotra Sapindas and that the 
right of a Bhinna (?iotra Sapinda or a 
Bandhu ceases with the 5th degree 
from the propositus not merely for the 
purpose of marriage but generally, and, 
therefore for the purposes of inheri¬ 
tance also. 

The limits of Sapinda relationship 
prescribed by Manu in Chapter V. Sloka 
60, and those prescribed by Yajnavalkya 
and Mitakshara on marriage apply to 
Sradha, impurity and inheritance (vide 
Mitakshara, Chapter I. verse 253, Ch.2, 
verses 135 to 137. and Ch. 3, verse 
18L In Soorendronaih Roy v. Mt. 
Heeramonee (29) their Lordships ob¬ 
serve: “Still there is in the Hindu law 
so close a connection between their 

(29) (lfi67*f.91 12 M I A 81^2'SutlPrt7^2Sar 
872 (P C). 
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religion and their succession to pro¬ 
perty that the preferable right to per¬ 
form the Sradha is commonly viewed 
as governing also the question of the 
preferable right to succession of pro¬ 
perty and as a general rule they would 
be expected to be found in union.” 
According to Manu the near Sapinda 
is enjoined to perform the funeral 
rites and he is also entitled to inheirt 
the property of the deceased. For the 
purpose of inheritance and Sradha, the 
Mitakshara, therefore, in the aforesaid 
verses 52 and 53, Ch. 1, lays down 
the rule for ascertaining in what degree 
of kindred a Bandhu or Sapinda be¬ 
longing to a different Gotra stands to 
the deceased both in the direct line 
as well as when the line or lineage 
diverges. This rule of counting the 
number of degrees that a person 
is removed from the propositus is for 
the purpose of determining his nearness 
or propinquity with the propositus, and 
is, therefore, also the rule for the order 
of preference among several Bandhus 
for the purposes of inheritance and 
Sradha. Referring to the aforesaid 
verses 52 and 53 the learned Judges 
of the Sadr Dewani Adaulat, Agra, 
in their judgment quoted in Bhyah Ram 
Sin^h V. Bhyah Ugnr Singh (7), hold 
"We have thus furnished to us a rule 
for computing the order of succes¬ 
sion in regard not only to Sapindas 
but to Samanodakas.” That was a case 
of Gotrajas, but the above remarks 
would apply to the case of Bandhus as 
well. It must therefore be held the 
Mitakshara in the said verse has laid 
down the rule that the nearest in the 
degree ascertained by the mode of cal¬ 
culation indicated there exclude those 
more remote. The mode of calculating 
in what degree a person stands to 
the propositus has been clearly laid 
down in the said verse both when the 
line is direct as well as when the 
Uncage diverges. For the latter it is 
said; — 

"Should the line diverge the enume¬ 
ration should be made until the 5th 
degree commencing from whence the 
line varies. This should be applied in 
every case.” that is, among collateral 
Bandhus the degrees of propinquity are 
counted from the ancestor from whence 
the line diverges {vide Mayne’s Hindu 
law, 8th Edition, p. 712 and illustra¬ 
tion. and Ramchandra AlartandWaikar 
V. Vinayak Venkotesh Kothekar (5). 
where the collateral Bandhus, per gene¬ 
alogy given therein, beyond 5 degrees 
from the propositus were held not to 
be heritable). According to Sarva- 


dhikari’s Tagore Law Lectures, 1880,. 
pp. 633, 635, the degree in which a 
Bandhu stands to the deceased is as¬ 
certained by counting from the deceased 
himself to the Bandhu in question al¬ 
lowing a degree for each person, and 
among coDaterals the counting com¬ 
mences from the common ancestor 
from whence the line diverges. At page 
728, the same author says: “Within a 
well-defined range the degrees of Sa¬ 
pinda relationship are allowed to be 
heritable and the distance from the 
common ancestor is the test of pro¬ 
pinquity.” This is also the method of 
determining nearness or propinquity 
adopted in the Indian Succession Act, 
part 3, S. 22, where it is laid down 
that—“for the purpose of ascertaining 
in what degree any collateral relative 
stands to a person deceased, it is pro¬ 
per to reckon upwards from ‘the per¬ 
son deceased to the common stock and 
then downwards to the collateral rela¬ 
tive allowing a degree for each person 
both ascending and descending.” 

The table annexed to that section 
illustrates the method of determining 
the nearness of degree. The nearest 
in degree of kindred to the propositus 
thus ascertained excludes remoter 
degrees: (vide S. 44). Adopting the 
method of computation laid down in 
the Mitakshara, the sister’s daughter’^s 
son is 5 degrees removed from the 
propositus, whereas the maternal uncle 
is only 4 degrees removed from the 
propositus. Again the former is 4th 
in descent from the common ancestor 
of himself and the propositus, whereas 
the latter is only 2nd in descent from 
the common ancestor of himself and 
the propositus. According to the 
English method of counting (vide TsAAe 
to the Succession Act, S. 22, mutatis 
mutandis') the former is 4 degrees re¬ 
moved and the latter 3 degrees re¬ 
moved from the propositus. Thus if 
the nearness or propinquity of Sapinda 
relationship depended upon the number 
of degrees removed either from the 
propositus or the common ancestor, 
there can hardly be any doubt that 
the maternal uncle is nearer than the 
sister’s daughter’s son, whatever mode 
of counting be adopted. In Sradha also 
where preference is given to the 
Sapindas on the ground of nearness, 
the method of determining the near¬ 
ness is by counting the number of 
degrees removed from the common an¬ 
cestor of the propositus. There is no 
reason, therefore, why this should not 
be the mode for determining the near¬ 
ness or propinquity for the purpose 
of succession, particularly where there 
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is no other rule mentioned expressly in 
the text or in the commentaries. 

Brahaspati —“Where there are many 
jnati, Sakulyas and Bandhavas, among 
them whoever is the nearest he shall 
take the property of the childless” 
[quoted in ■ Lallubhai v. Mankuvarbai 
(27) and also in Ram Cliaran LaL v. 
Rahim Bakhsh (17)]. This is strictly 
in accordance with the text of Manu 
“to the nearest Sapinda the inheritance 
shall belong,” and the Mitakshara, 
verses 52 and 53, Ch. 1, as well as 
the Chapter on Bandhu where the only 
test is that of nearness. This again 
is the test applied in the Succession 
Act. Sarvadhikari has clearly laid down 
at p. 728 that among the heritable 
Bandhus “the distance from the com¬ 
mon ancestor is the test of pro¬ 
pinquity”: and at p.711 that the 
“nearer excludes the more remote.” So 
does Golap Chandra Sastri in his Hindu 
Law, Edn. 4, at p. 294, lay down—“the 
nearer in degree on whichever side 
is to be preferred to one more remote”, 
as the foremost principle for deter¬ 
mining the rival claims of Bandhus. 
Both of them have laid down other 
rules for selection among those equal 
in degree. It is thus clear that the 
first and foremost rule of preference 
among several claimants is that the 
nearest in degree ascertained by the 
simple method of counting given in 
the Mitakshara, exclude those more 
iremote and when the degree is equal 
only then other considerations might 
be resorted to for the purpose of pre¬ 
ference among the other rival claim¬ 
ants. In the present case the mater¬ 
nal uncle and the sister’s daughter’s son 
are not equal in degree. The former 
is nearer in degree than the latter and 
must on this ground alone be preferred. 
There is therefore no occasion for 
applying any other test to the present 
case and it would have been unneces¬ 
sary to discuss the other tests for de- 
termining the preferential claims of 
Bandhus but for the great stress laid 
on them at the Bar during the hear¬ 
ing of this case. 

is said that although a sister’s 
laughter’s son is remoter in degree 
than the maternal uncle, yet the com¬ 
mon particles of the body of the pro¬ 
positus in the former are greater than 
those m the latter. It is difficult to 
weigh with exactitude the common parti- 
cles of body or blood, and an attempt 

f ^ perhaps be futile. 

Ihe following illustration, suggested 
during the hearing of this case, by 
one of my learned colleagues in this 
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Full Bench (which I quote here with 
his kind permission) will however show 
that the maternal uncle and the pro¬ 
positus have more particles of body 
and blood of their common ancestor 
(the maternal grandfather and the ma¬ 
ternal grandmother of the propositus) 
than the sister’s daughter’s son and 
the propositus have of their common 
ancestor (the father and the mother 
of the propositus). The propositus’s 
mother and the maternal uncle had 
each 16 annas of the common particles 
of body and blood of the maternal 
grandfather and the maternal grand¬ 
mother. The propositus had 8 annas 
of his mother in common with the 
maternal uncle. Now the propositus and 
his sister had 16 annas of the com¬ 
mon blood of the father and the 
mother. The sister’s daughter inheri¬ 
ted 8 annas and the sister’s daughter’s 
son only 4 annas of that common blood. 
The sister’s son or the sister’s daugh- 
ter may be said to have equal quantity 
of common blood or particles of body 
of the father and the mother as the 
maternal uncle and the propositus had 
of the maternal grandfather and the 
maternal grandmother, but in a des¬ 
cendant further removed, namely, the 
sister s daughter’s son, the common 
partic^s of body and blood became 
less. Thus the descendant of a remoter 
ancestor as the maternal uncle will 
more common particles of body 
and blood than one descended from 
a nearer ancestor but several genera¬ 
tions down. The uncertainty of this 
test is obvious and cannot be the basis 
ot a general rule. 

It is then contended that the sister’s 
emughter s son, being descended from 
the father or mother, should be pre¬ 
ferred to the maternal uncle who traces 
Ills descent from a more remote an-- 
cestor, namely, the maternal grand¬ 
father: in other words, the line of 
the father must be exhausted before 
^at of the grandfather is resorted to 
Ihis contention is supported by the 
view expressed in Baliisami Pandithar 
V. Narayana Ran (11), where a sister’s 
son s son was preferred to a maternal 
uncle s son [followed in Kris/ma Ayyap- 
ear V, Venkatararna Ayyanear (10')1. 
No text or authority was cited in sup¬ 
port of the view taken by their Lord- 
ships. As an illustration the case of 
a nephew excluding his uncle was quot- 
. analogy does not afford any 

principle, for the priority of the nephew 
(brothers son) over the uncle (pater¬ 
nal grandfather’s son) is bv virtue of 
a special text in the Mitakshara. Tn 
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Ch. 2, placita 135 and 136, Yajna- 

valkya, the order of succession of (an 

Aputra) a sonless propositus is as 

follows:— “The wife, the daughter, 

both parents, brother likewise, and their 

sons, gentiles: cognates, a pupil and 

a fellow-student. On failure of the 

first among these the next in order 

is indeed heir to the estate of one who 

departed for heaven leaving no male 
• • • 
issue. 

In accordance with this text of 
Yajnavalkya, in Ch. 2, S. 5, the Mitak- 
shara gives the rules and the order 
of succession of Gotrajas (Sapindas and 
Samanodakas) and in clause 1 declares 
that brother’s sons succeed before 
the paternal grandfather and his sons. 
In placitum 4, it is expressly laid 
down “on failure of the father’s des¬ 
cendants (Santan) the heirs are succes¬ 
sively the paternal grandmother, the 
paternal grandfather, the uncles and 
their sons. 

Placitum 5. “ On failure of the 
paternal grandfather’s descendants 
(Santan) the paternal great-grand¬ 
mother, the great-grandfather, his sons 
and their sons inherit. In this rnannei 
must be understood the succession or 
kindred belonging to the same Gotra or 
family till the 7th degree among the 
Sapindas.” “Suta” in verse 136 pf 
Yajnavalkya. “Santan” and Putra in 
placita 4 and 5 of the Mitakshai^ cited 
above do not mean only son or descen¬ 
dant in the restricted sense,^ tor in 
Yajnavalkya the word “Putra m the 
verse stands for son, son s son and 
son’s son’s son, as defined by Manu, 
Vishnu. Harita. Yajnavalkp. Sankha 
and Lakhita (Mitakshara, Ch. 1, S. 11, 
Sloka 3; Viramitrodaya. Ch. 3, part 1, 
S 11 P- 198). Upon the aforesaid 
special meaning of the word “Putra” 
and Santan” the texts enjoin that the 
three immediate descendants of an an¬ 
cestor would succeed before the next 
ancestor and his 3 descendants can 
come in. This rule applies only in 
the case of 3 immediate ancestors of 
the deceased upon the text of Manu, 
Ch. 9. verse 187. and is also based 
upon the theory of religious benefit: 
‘‘To three ancestors water must be 
offered, to three funeral cakes must be 
given, the forth descendant is the 
giver of oblations, the fifth has no 

connection.” , 

The Smriti Chandrika. an authority 
in Madras, has restricted the mean¬ 
ing of son to include only sons son 
and has further laid down that the 
son and grandson of an ancestor suc¬ 
ceed even before the ancestor Kviae 


Smriti Chandrika, Ch. 9, S. 5). This 
view has been adopted by the Madras 
Court in Suraya Bhukta v. Lakshmi- 
narasamma (30) and ChinnaswamiPillai 
v. Kunju Pillai (31). This would show 
that in Madras, either on the text or 
on the authority there is no general 
rule even in the case of Gotraja Sapin¬ 
das of exhausting all the heirs in the 
nearer line before going up to a higher 
one. Far less this can be a rule in 
the case of Bandhus. There is no such 
rule in the Benares school either. Their 
Lordships of the Judicial Committee 
in the case of Buddha Singh v. Laltu 
Singh (6) affirming the decision of 
the Allahabad Court, laid down the 
order of succession among Gotrajas by 
working it up from the express texts, 
and not upon the general principle 
that ‘the nearer line excludes the more 
remote.’ Indeed if this were the rule, 
then the descendants up to the 7th de¬ 
gree of each immediate ancestor would 
have been exhausted before going up 
to a higher ancestor and the nephew’s 
great-grandson would have excluded the 
grandfather and the great-grandfather 
and their three respective immediate 
descendants. 

It is noticeable that among Gotra¬ 
jas the heirs succeed in the order in 
which they have been named in verses 
135 and 136, Yajanavalkya, but the 
Bandhus do not succeed in the order 
in which they have been enumerated 
in Ch. 2, verse 6, as held in 
Ram Charan Lai v. Rahim Bakhsh 
(17), dissenting from Appandai Vathi- 
yar v. Ragubali Mudaliar (16). Thus 
the analogy of the principal rule of 
succession among the Gotrajas is not 
extended in the Benares school to Ban¬ 
dhus. Why then should the analogy 
of an uncle succeeding before the ne¬ 
phew apply to the case of Bandhus? 
As to the contention that, as in the 
case of Gotrajas so in the case of 
Bandhus three descendants of nearer 
line should be exhausted before going 
to a higher line, or his descendants, 
it is enough to say that the words 
“and their sons” have not been used 
against the Bandhus named in Ch. 2, 
S. 6, Sloka 2, as in the case of Gotraja 
Sapindas. Besides, it would hardly help 
the sister’s daughter’s son, for Putra 
means son’s son’s son, and a daughter 
does not come in. In the recent case of 
Adit Narayan Singh v. Mahahir Prosad 
Tewari (8) this Court declined to adopt 
the rule that a descendant of a near¬ 
er ancestor must be preferred to that 

(30) [18821 5 Mad 291. 

(31) [19in 35 I^Ead 152=11 I 0 886. 
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of a remoter one, and held that a 
mother’s paternal aunt’s son, who al¬ 
though traced his descent through the 
mother’s father’s father, was preferable 
to mothers’ sister’s son’s son who traced 
his descent through the mother’s father, 
on the ground that the former was 
nearer in degree than the latter. Another 
ground for preference mentioned in 
that case was that the former offered 
religious oblations to two ancestors of 
the deceased, whereas the latter offered 
to none. 

This principle will be referred to 
later, but at present the decision of 
this Court is referred to for the pur¬ 
pose of showing that among Bandhus 
there is no such rule that the descen¬ 
dant of a nearer ancestor excludes that 
of a remoter one. Sir Edward Chamier, 
C. J., observed that the effect be given 
to this rule, “it may easily happen that 
an obviously more remote heir will 
exclude a nearer Sapinda” and will 
therefore override the cardinal principle 
of Hindu law that “the inheritance be¬ 
longs to the next Sapinda.” Sir Edward 
Chamier was a party to the decision in 
Kalian Rai v. Ram Chandra (32), 
where it was held that the grandson of 
a brother is preferable to a son of a 
paternal uncle, and that among the 
Gotrajas “the father’s line as far as the 
grandson must be exhausted before the 
grandfather or his line can come in” 
and was therefore fully alive to the texts 
regulating the rule of succession among 
the Gotrajas; still he would not lay 
down a general rule that a nearer line 
excludes the one more remote and 
would not extend the rule by analogy 
to apply to the case of Bandhus. His 
long experience at the Bar and on the 
Bench in the United Provinces and 
lately on the Bench of this Court, where 
the Mitakshara Law of the Benares 
school prevails, is entitled to great 
weight, as showing that the Hindu law, 
as administered in the United Provinces 
and here, does not admit of the rule 
that “the nearer line excludes the one 
more remote.” 

In the Madras cases Balusami Pan- 
dithar v. Narayana Ran (11) and 
Krishna Ayyangar v, V enkataratna 
Ayyangar (10), relied upon, no text 
or authority has been quoted. Besides, 
the rival claimants were equal in 
degree, and that also makes the ruling 
inapplicable to the present case, where 
the one claimant is nearer than the 
other. Sarvadhikari, at p. 712 says. 

all other things being equal, the nearer 
Im^^xclu des the one more remote.” 

(32) [19011 24 All 128. - 


It is then contended that the sister’s 
daughter’s son is a descendant from 
the father of the propositus, whereas 
the maternal uncle is connected on the 
mother’s side of the propositus, and 
hence the former would exclude the 
latter on the principle that the heirs 
ex parte paterna exclude those ex parte 
materna. In the earlier decisions of 
the Madras Court the principle does not 
appear to have been recognised. In 
Narasimma v. Mangammal (23) a 
maternal uncle was preferred to a 
father’s sister and thus the above prin¬ 
ciple relied upon was not followed al¬ 
though in Madras females were heri¬ 
table Bandhus, vide Nallanna v. Pon~ 
nal (33), Ramappa Vdayan v. Aru-- 
mugath Vdayan (34). In Muttusami 
v. Mnttukumarasami (19) maternal 
uncle was preferred to father’s father’s 
sister’s son, although the former was 
connected through the mother and the 
latter through the father and grand¬ 
father. This decision was affirmed by 
the Privy Council in Muthiisami Muda- 
liyar v. Simambedii Muihuknmaraswami 
(20), which is an indication that their 
Lordships did not give effect to or 
recognise the principle of preferring 
ex parte paterna to e.x parte materna. 

For the first time in Sundrammal v. 
Rangasami Mudaliar (12) it was simply 
stated, without deciding, that as bet¬ 
ween the plaintiffs, the daughter’s son 
of the paternal uncle and defendant 
3 who was mother’s sister’s son, the 
latter is ex parte materna while the for¬ 
mer is ex parte .paterna. The point 
could not be decided as there was no 
dispute in that case between defendant 
3 and the plaintiffs; they compromis¬ 
ed the case in the Court below. The 
appeal was by defendants 4 and 5 
who were the sister’s daughters of the 
propositus, against the plaintiffs. That 
ruling, therefore, cannot be any autho¬ 
rity for the proposition that a Bandhu 
ex parte paterna is to be preferred 
to one ex parte materna. Yet this was 
relied on in the case of Balusami Pan- 
dithar V. Narayana Ran (11) for the 
proposition that the ex parte paterna 
excludes the ex parte materna and on 
that ground a sister’s son’s son was 
preferred to a maternal uncle’s son. 
Here also no text of the Hindu law 
was quoted in support of the general 
proposition. The later decision in the 
Madras Court in Subramania Mudaliar 
v. Ranganathan Chettyar (13) shows 
that the Judges felt themselves bound 
to follow the decisions of that Court 

(33) [18911 14 Mad“l49! 

(34) [18941 17 Mad 182. 
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in Sandrammal v. Rangasami Mudaliar 
(12) and Baliisami Pandithar v. Nara- 
yana Rau (11). Miller, J., in answer to 
the argument that the rule is not based 
on any Smriti or accepted commentary, 
said that: “It is not a sufficient reason 
why we should refuse to follow the 
course of decisions in this Court.” 
Sadasiva Aiyar, J., went further and 
said that “It is not the Shastra ac¬ 
cording to my views.” The learned 
Judge however recognized that the 
Benares branch of the Hindu law was 
different from that administered in that 
Presidency, as is expressly said by* him 
within brackets “(and ignoring the Be¬ 
nares Branch of the school).” His 
Lordship further said that the father’s 
sister’s son would include father’s sister’s 
son’s son, as son means son’s son. I 
have already shown that the Mitakshara 
in enumerating the Bandhus does not 
add the words “and sons” as in the case 
of Gotrajas, and there is therefore no 
justification for including sons and 
grandsons of the persons named. Even 
if it be so, it would not apply to the 
present case. In the first place, sister 
or sister’s daughter is not mentioned. 
In the second place, we are concerned 
here not .with the sister’s son’s son, but 
with the sister’s daughter’s son, and 
the word “son,” although it includes 
son and grandson,’ does not mean 
daughter and daughter’s son. These 
Madras cases seem to accept the notion, 
as expressly held in Appandai Vathiyar 
V. Ragubali Mudaliyar (16), that 
amongst the persons inter se named in 
the text of Mitakshara they succeed in 
the order in which they have been 
named. Tliis view was dissented from 
recently in an elaborate judgment of 
Bancrji and Piggott, JJ., in Ram 
Charan Lai v. Rahim Bakhsh (17), 
where the mother's brother’s son was 
preferred to mother’s sister’s son and 
it was conclusively shown that the 
Madras authorities were wrong in hold¬ 
ing that the order of priority among 
cognate Bandhus of each of the three 
classes is not the order in which those 
persons have been named in the text. 

In Aladho v. Janki (35), relied upon, it 
is expressly mentioned that the deci¬ 
sion is based upon the law and usage 
prevalent in the Bombay Presidency, 
where Mayukha and Smriti Chandrika 
arc the authorities and have been given 
precedence over the Mitakshara. 
Miner, J., said that “unless there w’ere 
clear and cogent reasons for dissent¬ 
ing from the earlier decisions in Nag¬ 
pur and in Bombay, where by custom 
(35) LiyiGl 3G I G 514. 


the females are heirs, it would be my 
duty to follow them.” The case of 
Ram Bharos v. Ram Parshad (21), 
where father’s brother’s daughter’s son 
was preferred to mother’s brother’s son, 
was decided by Aikman, J., sitting 
singly. The learned Judge did not dis¬ 
cuss the point or cite any text. The * 
decision, therefore, is not of any assis¬ 
tance in the case. The rule that the 
heirs ex parte paterna should be pre¬ 
ferred to those ex parte materna is not 
to be found in the text relating to 
Bandhus in the Mitakshara and there is 
no authority for supplying any omis¬ 
sion in that text. It was well observed 
by Holloway, J,, in Chelikani Tirupaii 
Rayaningaru v. Rajah Suraneni Ven- 
cata Gopala Narasimha Ran Bahadur 
(36): “It is satisfactory to find it at 
least recognized that the rule of law 
is not to be derived from the positive 
words of a commentator and still less 
from his omissions.” 

According to Mayne, those on the 
father’s side take precedence over those 
on the mother’s side “as regards two 
sets of persons equally near,” and 
hence the nearer in degree on which¬ 
ever side will exclude the one more re¬ 
mote (Mayne’s Hindu Law, Edn. 8, 
p. 812, para. 579). Similarly Golap 
Chandra Sastri lays down among the 
governing principles of competition 
among Bandhus first rule—“the nearer 
in degree on whichever side is to be 
preferred to one more remote” and 
the second rule “of those equal in 
degree one related on the father’s side 
is to be preferred to one related on 
the mother’s side.” In the Madras 
cases the claimants were equal in 
degree. Thus the rule that ex parte 
paterna is to be preferred to ex parte 
materna becomes inapplicable to the 
present case where the claimants are 
not equal in degree, but the maternal 
uncle is nearer in degree than the 
sister’s daughter’s son. I do not see 
how the fathers’ line should be pre¬ 
ferred to the mother’s on the text of 
the Mitakshara, for the Mitakshara as 
distinguished from Dayabhaga prefers 
mother and grandmother to father and 
grandfather respectively, on the ground 
that their propinquity is greater than 
the father and grandfather (vide Mayne, 
para. 512, p. 714; also Mitakshara 
Ch. 2, plarita 3. 4 and 5). According 
to Smriti Chandrika which governs the 
Madras Presidency, the father suc¬ 
ceeds before the mother and this might 
be the reason for the decisions in that 
Province that persons connected 

(36) L18701 6 M H C R 278, 
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through the father are to be preferred 
to those connected through the mother. 
There is an absence of direct autho¬ 
rity of the Privy Council on the point 
but as already shown, the principle 
was not given effect to in Muthusami 
Mudaliyar v. Simambedu Muthukumar- 
£wami Mudaliyar (20). 

The reason urged for preferring per- 
:sons related through males to those 
related through mothers or other 
females is possibly that in the case of 
the latter the Gotra becomes different 
by marriage, and where two females 
intervene the family be^'omes much more 
remote and is disconnected by two dif¬ 
ferent Gotras or families. On this ground 
also the maternal uncle should be pre¬ 
ferred because only one female inter¬ 
venes between him and the propositus, 
whereas in the case of the sister’s 
•daughter’s son two famales intervene. 
There is apparently a conflict of deci¬ 
sions in the Madras Court on this point. 
In Krishna Ayyangar v. Venkatarama 
Ayyangar (10) father’s sisters^ daugh¬ 
ter’s son was preferred to patertnal 
grandfathers’ sisters’ daughter. As re¬ 
gards the intervention of two females 
in the case of the former, it is said as 
follows: “Whether having regard to 
the preponderating influence in the 
Hindu system of law of relationship 
through males with reference to the de¬ 
volution of the heritage of a man, such 
circumstance (intervention of females) 
as that relied on may or may not avail 
when the competition is between Ban- 
dhus of the same category and of the 
same degree, it is unnecessary to con¬ 
sider.” 

The question therefore was left un¬ 
decided. The question was however ex¬ 
pressly decided in the case of Tiru~ 
malachariar v. Andal AmmaL (14), 
where a daughter’s son’s son was pre¬ 
ferred to a daughter's daughter’s son 
on the grounds stated that “it is legi¬ 
timate to prefer that claimant between 
whom and the stem there intervenes 
one female link to that claimant who 
is separated from the stem by two such 
links.” It may be noted that in Madras 
.a daughters’ daughter is an heir and 
Bandhu [Ramappa Udayan v. Arumu- 
gath Udayan (34), Nallanna v. Ponnal 
(33)). With regard to the decision in 
Tirumalachariar v. Andal Ammal (14), 
It Nvas said in the case of Appandai 
Vathiyar v. Ragubjali Mudaliar (16) 
that the principle of two females inter¬ 
vening would not apply to the case, 
because of the important qualification 
of all other considerations being equal,” 
and the mother’s sisters’ son was pre- 
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ferred to the maternal uncle’s son on 
the ground that he was mentioned be¬ 
fore the latter in the list of Bandhus 
given by the Mitakshara, in the text, 
S. 6, Ch. 2. This view has been dis¬ 
sented from recently in the case of Ram 
Charan Lai v. Rahim Bakhsh (17), 
where it is held that the mother’s 
sister’s son, though named before the 
maternal uncle’s son in the enumeration 
of Bandhus in th6 Mitakshara, cannot 
still be preferred to the latter inasmuch 
as he is separated from the propositus 
by two females, whereas in the case of 
the maternal uncle’s son only one 
female intervenes. So far as the pre¬ 
sent case is concerned, the Allahabad 
decision must be preferred to those of 
Madras and Bombay Courts. Apart 
from the aforesaid decision of Allaha¬ 
bad Court, I think that the intervention 
of two females would more diverge the 
Gotra and family of the person so re¬ 
lated from that of the propositus than 
where only one female intervenes and 
that there would be less or no possibi¬ 
lity of the former classes of relations 
conferring any spiritual benefit to the 
propositus or his ancestors. This might 
possibly be the reason for the rule, if 
any, of postponing females or relations 
through females to males and those 
connected through males. The reason 
will apply with greater force to exclude 
persons connected through two females 
in preference to those connected through 
one female. This was the reason adop¬ 
ted in Tirumalachariar v. Andal Animal 
(14) and Ram Charan Lai v. Rahim 
Bakhshi, 17). 

I have discussed all the tests for 
determining the rival claims of Ban¬ 
dhus and I would conclude by saying 
that none of those tests are mentioned 
in the text either of the Rishis or by 
Vijnaneswara in the Mitakshaia, or in 
the authoritative commentary of Mitak¬ 
shara, namely, Viramitrodaya, received 
as a treatise of high authority and as 
exposition of what may have been left 
doubtful by the Mitakshara. I have 
also shown that there is no authority 
for resorting to any of those tests 
where the claimants are not equal in 
degree. The claim of the maternal 
uncle rests upon the firmer ground, 
namely, that he offers oblations to the 
two common ancestors of the propo¬ 
situs and thereby confers spiritual bene¬ 
fit to him, whereas the sister's daugh¬ 
ter’s son offers oblations to none of the 
ancestors of the propositus and confers 
therefore no spiritual benefit at all. 
It is said that some of the j^ersons 
named in the Mitakshara as heritable 
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Bandhus do not confer spiritual benefit 
and in particular one of the Matri 
Bandhus, who confers spiritual 'benefit 
is postponed till some of the Pitri Ban¬ 
dhus who confer none, and hence the 
Mitakshara abandoned the doctrine of 
spiritual benefit to be applied to the 
case of Bandhus. 

We are dealing here with the case of 
claimants who are not expressly men¬ 
tioned in the Mitakshara as Bandhus and 
there is no reason why their nearness 
or propinquity to the propositus should 
not be determined by the religious 
benefit they confer upon the deceased 
in order to give preference among ri¬ 
val claimants. In the case of Bhyah 
Ram Singh v. Bhyah Ugur Singh (7) 
the Board affirmed this ruling in the 
following words: “When the question 
of preference arises, as preference is 
founded on the superior efficacy of 
oblations, the principle must be applied 
to the solution of the difficulty. It ob¬ 
tains properly when the succession 
opens to the deceased, when the ques¬ 
tion mooted is a real one (at least in 
contemplation of pious Hindus).viz., 
who best can confer on the deceased and 
his ancestors not fully benefited the 
benefits which the grades of oblations 
offer in differing degrees.’’ 

In the recent case of Buddha Singh 
V. Laltii Singh (6) their Lordships, 
relying upon the text of Viramitrodaya, 
Ch. 2. Part 1, S.23 (A), observed— 
“Now it is absolutely clear that under 
the Mitakshara whilst the right of in¬ 
heritance arises from Sapinda relation¬ 
ship or community of blood, in judg¬ 
ing of the nearness of blood relation¬ 
ship or propinquity among the Gotraja 
the test to be applied to discover the 
preferential heir is the capacity to offer 
oblations.” 

Similar was their Lordships’ observa¬ 
tion in the case of Soorendronath Roy 
V. Mt. Heeramonee (29), already re¬ 
ferred to in the earlier part of this judg¬ 
ment. It is contended that the rule 
laid down by their Lordships of the 
Privy Council applies only to the case 
of Gotraja Sapindas and not to the 
Bhinna Gotra Sapindas or Bandhus. 
There docs not appear to be any sub¬ 
stance in this contention. Their Lord- 
ships do not restrict the application, 
and the authorities that will be present¬ 
ly quoted will show that the rule ap¬ 
plies also to the case of Bandhus. Be¬ 
sides, if the rule applies to the Sago- 
tra Sapindas, there is no reason why 
it should not apply to the Bhinna Gotra 
Sapindas. The passage in Viramitro¬ 
daya relied on by their Lordships oc- 
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curs in Ch. 2, parti, S. 23 (A), relat¬ 
ing to the Partition of Heritage: “But 
when there are many claimants to the 
heritage among the gentiles and the 
other class, then the fact of conferring 
benefits on the proprietor of the wealth^ 
by means of the offering of oblations, 
and the like, only excludes those that 
do not confer such benefits though this, 
is not the criterion here.” The Sans¬ 
krit words are: (vide p.39, Sanskrit 
Text, and p. 91, Translation by Golap- 
Chandra Sastri). The expression means- 
“Gotrajas and other (class)” as ren¬ 
dered by Dr. Sarvadhikari. It clearly 
lays down the general rule applicable 
not only to Gotrajas but to all classes 
of heirs including Bandhus. This is by 
using the word “Gotraja,” and the 
other classes. Devala says, “Sages de¬ 
clare partition of heritable to be co¬ 
ordinate with gifts of funeral cakes.’” 
Vishnu and Gautama support the theory 
of religious oblations as a determining 
factor in inheritance. 

Mitter Missir has conclusively shown 
that according to Manu, Yajnavalkya 
and other Rishis as well as the Mita¬ 
kshara, inheritance is intervoven with 
capacity to offer funeral oblations. It 
is needless to quote these passages. 
They have been referred to in Virami¬ 
trodaya, Ch. 3, part 1, S. 11, pp. 134,. 
155, 157, 186 and 200. Relying 

upon those texts, Viramitrodaya says: 
“the three descendants beginning with 
the son confer the greatest amount of 
spiritual benefit on the three ancestors- 
beginning with the father, consequently 
the estate, conducing as it does to the 
benefit of the owner himself when taken 
by the sons, etc., continues as it were 
the owner’s own by reason of the pro¬ 
ximity of benefit. And the nearness- 
on account of the spritual benefit is 
consistent with reason; thus it is or¬ 
dained. Since, in the chapter on parti¬ 
tion of Heritage, the conferring of 
spiritual benefit is by the term “there¬ 
fore” set out as the reason; hence it is 
indicated that he alone is entitled to get 
the estate, on whom the estate being 
devolved conduces to the greatest am¬ 
ount of spiritual benefit of the deceased 
owner, and that proximity in this way 
is to be accepted as a general rule 
and reasonable.” Indeed Mitter Missir 
has considered the religious efficacy in 
discussing the claim of every heir sepa¬ 
rately and has throughout his work 
maintained that the degrees of .propin¬ 
quity are determined by religious merit. 
West and Buhler accept the principle 
of religious efficacy as propounded in 
Viramitrodaya. Apararka, another 
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commentator of great repute, who 
flourished % century. before Mitter 
Missir, has also upheld the same prin¬ 
ciple of preference among several clai¬ 
mants. There are passages in the 
Smriti Chandrika supporting the same 
view in Chapters on Inheritance of 
Gotrajas and the last para. (15) in 
Ch. 11 regarding the succession of 
Bandhus. 

I next deal with the principle of 
religious efficacy as. accepted in the 
judicial decisions. The Calcutta High 
Court in the Full Bench case of Omrit 
Koomaree Dahee v. Luckhee Narain 
Chuckerbutty (1), per Mitter, J., ap¬ 
plied the doctrine of spiritual benefit 
for holding that sister’s son and mater¬ 
nal uncle, though not specifically men¬ 
tioned in the list given by Mitakshara 
are heritable Bandhus, and affirmed the 
views of Sir William Jones that "the 
doctrine of funeral cakes is the key to 
the whole Hindu law of inheritance. 
All the schools of Hindu law that are 
current in the country are agreed in ac¬ 
cepting this principle as their guide how¬ 
ever much they might differ from one an¬ 
other with reference to particular points 
connected with its application.” In 
Gunesh Chunder Roy v. Nil Kamul 
Roy (18) the principle of spiritual 
benefit was accepted to be the general 
priciplc of Hindu law and as a general 
guide in determining the preferential 
claims of the parties where their respec¬ 
tive position is not settled in the Mita¬ 
kshara itself or by any decided case, the 
principle was applied and a sister’s son 
was preferred to a mother’s sister’s son 
of the deceased on the ground that the 
former “confers greater spiritual bene¬ 
fit upon the soul of the deceased than 
the latter.” Similarly the Allahabad 
High Court in the Full Bench case of 
Janki V. Nand Ram (24), upon the 
authority of Viramitrodaya and the 
Mitakshara, held that although pro- 
pinciuity is the rule of inheritance and 
the spiritual benefit cannot create the 
heritable right, yet it determines with 
precision the preferable right of Gotra¬ 
jas and other heirs, where there is more 
than one claimant to the heritage. 
Mahmood, J., agreed with the above 
and went the length of saying: "The 
Hindu system went further and laid 
It down as an imperative rule, that 
the right to inherit a dead man’s pro¬ 
perty IS exactly co-extensive with the 
duty of performing his obsequies. The 
devolution of property depends upon 
the competence to perform the obse¬ 
quial rites of the deceased.” 

In the Full Bench case of Suba Singh 
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V. Sarafraz Kunwar (25) with regard, 
to the passage in Viramitrodaya already- 
referred to Banerji, J., observed that 
“It may be that, where two Sapindas 
stand, with reference to propinquity, 
in the same degree of nearness to the 
propositus, the capacity to confer the- 
highest amount of spiritual benefit 
should be applied as a test to determine: 
the order of priority. But, where the 
degrees of propinquity are different,, 
the rule of religious efficacy has, ac¬ 
cording to the Mitakshara, no applica¬ 
tion.” According to Banerji, J., there¬ 
fore, even if the maternal uncle and the 
sister’s daughter’s son were equal in 
degree, the former would have been 
preferred and being nearer in degree, 
his claim is much more preferable. 
The Bombay Court in Lallubhai v. 
Mankuvarbai (27) held that the Mitak¬ 
shara adopted, in view of religious effi¬ 
cacy, the theory that Sapindaship is 
based upon community of corporal 
particles, or in other words, upon con¬ 
sanguinity. This was affirmed by their 
Lordships of the Privy Council in Lal^ 
lubhai Bapubhai v. Cassibai (3). 
Neither the Bombay Court nor their 
Lordships of the judicial Committee 
held that spiritual benefit could not 
be taken into consideration in determin¬ 
ing the preferential right of rival claim¬ 
ants. Their Lordships say that by the 
law of Mitakshara as interpreted in 
Western India, the preferential right 
to inherit in the classes of Sapindas is 
to be determined by family relation¬ 
ship or community of corporal parti¬ 
cles and not alone by the capacity to 
perform the funeral rights. Moreover in 
that case the right of the widow of a first 
cousin was upheld upon the local law 
and usage and upon the Mayukha which 
has precedence over the Mitakshara in 
Gujerat and Bombay Presidency. Except 
for the principle referred to above the 
authority is not applicable to the Bena¬ 
res school as females, unless specially 
mentioned, do not succeed in Northern 
India to the exclusion of male heirs 
[Gauri Sahai Rukko (37)]. 

Later on in Mohandas v. Krishnabai 
(28) the Bombay Court applied the 
principle of religious efficacy and pre¬ 
ferred the maternal uncle to motlier’s 
sister’s son. It was observed—“When it 
is once admitted that the list of Ban¬ 
dhus given in the te.xt is not e.xhaustive 
and that other relatives take before 
some of those specified in the list, 
there is no other logical conclusion ex¬ 
cept that the relative who as the nearest 
of kin is capable of conferring the 
(37) 118811 3 All 45. ““ ’ 
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jgreatest spiritual benefit on the soul 
of .the deceased, must in all cases be 
preferred to more remote Bandhus.” 

This Bombay case [Mohandas v. 
Krishnabai (28)] has been referred to 
in the later decisions of the same 
Court in Gofabai v. Shrimant Shahaji- 
.rao Maloji Raje (38) and the Privy 
Council case of Bai Kesserbai v. Huns- 
raj Morarji (39). But the principle 
laid down there has not been at all 
dissented from or adversely commented 
upon. The case of Parot Bapalal Sevak- 
ratn v. Mehta Harilal Siirairam (40) 
has also been referred to, but in that 
case there were no rival claimants and 
no question arose as to preference by 
■religious efficacy. The views of the 
Madras Court have been conflicting. In 
Ghelikani Tirupati Rayaninearu v. 
Rajah Siiraneni Vencata Gopala Nara- 
simha (36), innes, J., observed as fol¬ 
lows:— 

“Putting the Mitakshara aside for 
the present, all the treatises on Hindu 
law just referred to seem to disclose 
the intention of including as heirs in 
the order of propinquity all kindred 
however remote, except when pro¬ 
pinquity requires to be postponed to 
the superior benefits which another rela¬ 
tionship is capable of conferring in fune¬ 
ral oblations.” 

In Lakshmanammal v. Tiruvengada 
Aiudoli (41) Turner, C. J.. referring to 
CheUkani Tirupati Rayaningaru v. Ra¬ 
jah Suraneni Vencata Gopala Nara- 
situha (36), said that“that ruling has 
the support of at least one text, al¬ 
though the right to perform funeral rites 
is a sequence and not a cause of in¬ 
heritance and the recognition of the 
right in a person may fairly be regar¬ 
ded as recognition of the claim of in- 
lu'rilance in the same person.” In Mut- 
tusami v. Muttukuniarsami (19) a ma¬ 
ternal uncle of the half blood was pre¬ 
ferred to father’s paternal aunt’s son. 
the Court, relying and quoting a pas¬ 
sage from the Viramitrodaya. Ch. 3. 
pai-t 1. S. 2. p. 158. observed: — 
‘•'Phis passage indicates that as bet¬ 
ween Bandhus of the same class, a 
rule of preference may be found in 
the quantity of spiritual benefit which 
they confer. As between Bandhus of 
the same class the spiritual benefit they 
confer upon the propositus is, as sta¬ 
ted in Viramitrodaya. a ground of pre- 
fereitce.” 

On appeal to the Privy Council Mji- 
iThoTn” ill. 

1 9) LlOOGl 30 Bom 431=3S_I 176 (P C). 
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thusami Mudaliyar v. Simambedu Mu- 
thukumaraswami- Mudaliyar (20) their 
Lordships affirmed this decision but did 
not take exception to the observa¬ 
tion of the Madras High Court. On 
the other hand, their Lordships ex¬ 
pressly recognized the authority of Vi¬ 
ramitrodaya. In Sundrammal v. Ranga- 
sami Mudaliar (12) relied upon by 
the appellant, the decision in Muttusami 
v. Muttukumarasami (19) was referred 
to, but the doctrine laid down there 
regarding the preference to be given 
by reason of spiritual benefit was not 
dissented from. On the other hand, the 
analogy of the sister’s son excluding 
the sister was quoted with the remark 
that the sister is the mere relative and 
being a female, "can offer no funeral 
oblations.” 

In Balusami Pandithar v. Narayana 
Rail (11) and Appandai Vathiyar v. 
Raghubali Mudaliar (16) the doctrine 
of religious efficacy was not acted upon. 
In the latter case their Lordships felt 
themselves more at liberty not to follow 
the doctrine "by the fact that the par¬ 
ties were Jains and that though the 
Hindu law is prima facie held appli¬ 
cable to them, its religious develop¬ 
ments should not have unrestricted ope¬ 
rations.” The actual decision in the 
case, that the mother’s sister’s son 
is preferable to the maternal uncle’s 
son, has been dissented from recently 
by the Allahabad Court in Ram Charan 
Lai V. Rahim Bakhsh (17). In the for¬ 
mer Madras case [Balusami Pandithar 
V. Narayana Rau{11)] it was held that 
the doctrine ought not to be resorted 
to in derogation of the principles (1) 
the nearer line excluding the more re¬ 
mote. and (2) that persons ex parte 
materna should be preferred to those 
ex parte paterna on the ground that 
these principles are the cardinal prin¬ 
ciples of the Hindu law and pervade 
the law of inheritance under the Mitak¬ 
shara system. But no text or authority 
was quoted in support of the aforesaid 
view, or that these principles should 
override the rule of religious efficacy 
for the purpose of giving preference in 
the case of riv’al claimants as laid down 
in the earlier decisions of the same 
Court. But both the aforesaid Madras 
decisions in Balusami Pandithar v. Na¬ 
rayana Rail (11) and Appandai Vathi- 
yar v. Ragubali Mudaliar (16) have 
admitted that “the Privy Council and 
the Madras Court have adverted to 
considerations of religious efficacy of 
oblations as a factor in determining 
the relative priority of competing clai¬ 
mants,” particularly "as between Ban- 
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dhus of the same class.” The doctrine 
therefore has not been wholly aban¬ 
doned by the Madras Court. Indeed 
a reference to the Smriti Chandrika 
itself will show that the doctrine has 
been referred to in more places than 
one in chapters relating to succession 
of Gotrajas. In Ch. 11, S. 5, para. 
14, Smriti Chandrika has quoted from 
the Mitakshara the enumeration of 
Bandhus. In para. 15, it says “of 
the kinsmen, distant kinsmen, and cog¬ 
nate kindred, in default of one that 
stands nearest in the order expressly 
given, he that may be somehow viewed 
to stand on a par with him, may 
be selected, it being generally declar¬ 
ed by Goutama ‘‘let those take the 
inheritance who give the funeral cake 
(Pinda), who are the descendants from 
the same Gotra, or who are sprung 
from the same Rishi.” I do not know 
how in face of the above, it can be 
said that the Smriti Chandrika did not 
lay down that (1) the nearest in de¬ 
gree should be preferred to those more 
remote, and (2) that religious elhcacy 
may be resorted to for the purpose 
of preference of the rival claimants. 
This exactly agrees with the view in 
Viramitrodaya and as stated in the rules 
given in Dr. Sarvadhikari’s Tagore Law 
Lectures and Golap Chandra Sastri’s 
Hindu Law already referred to. What¬ 
ever may have been the view in the 
other Presidencies, the proposition has 
been stoutly affirmed and followed in 
Northern India, where the Mitakshara 
as. interpreted by Viramitrodaya governs 
the rule of succession. 

The Privy Council as early as 1868, 
in Gridhari Lai Roy v. Bengal Govern¬ 
ment (2), observed, after quoting the 
text of the Mitakshara re the enume¬ 
ration of Bandhus: “This sub-division 
of Bandhus into 3 classes is possibly 
a consequence of that part of the defi¬ 
nition already referred to, which treats 
them^ as kinsmen connected by funeral 
oblations.” As observed by their Lord- 
ships of the Privy Council in Bliyah 
Ram Singh v. Bhyah Ugur Singh (7): 

The compiler of the Mitakshara is said 
to have been an ascetic or a devotee 
and from that source nothing at vari¬ 
ance with the religion of the Hindus 
IS likely to have flowed.” Yajtiavalkya 
was the first to mention the offering of 
a cake to the maternal ancestors in 
Lh. 1, Sloka 242. and to introduce 
Bandhus as heritable heirs and could 
not Ignore the religious considerations 
trom inhentiance, much less his com- 
mentator. Vijnaneswara, the author of 
tne Mitakshara, could do. Mayne on 


Hindu Law, Edn. 8, S. 516, p. 723, 
dealing with the succession of Bandhus, 
says: “The Mitakshara recognized 

the difference between the offerings 
which A and B were bound to make 
to Xy but it used the difference in 
order to ascertain which of the two was 
nearer to A!’ in a direct line.” Coming 
to this Court, in the recent case of 
Adit Narayan Singh v. Mahabir Prosad 
Tewari (8) Sir Edward Chamier, C. J., 
referred to Viramitrodaya and to the 
Privy Council authorities and gave ef¬ 
fect to the religious benefit in determin¬ 
ing the claims of the mother’s pater¬ 
nal aunt’s son to that of a mother's 
sister’s son’s son, although the latter 
was the son of an Atma Bandhu ex¬ 
pressly named in the Mitakshara. Sir 
Edward Chamier in Kalian Rai v. Ram 
Chandar (32) had also referred to Vi¬ 
ramitrodaya for the proposition that 
religious considerations should be re¬ 
sorted to in order to prefer the claims 
of competitors. 

In another case, Harihar Charan v. 
Jang Bahadur (42), a Division Bench 
of this Court, per Roc, J., held that al¬ 
though the succession of a Bandhu is 
based on consanguinity, it must still 
be supported by the right to offer obla¬ 
tions to a common ancestor. There is 
no reason why the two decisions of this 
very Court should not be followed in 
this case. It appears to me clear that 
the maternal uncle must exclude the 
sister’s daughter’s son on the ground 
that he confers spiritual benefit on the 
propositus, whereas the latter confers 
none. There is a difference of opinion 
among the recent commentators as to 
the rights of the present claimants. 

1 hose who have placed the sister’s 
daughter’s son above the maternal uncle 
have apparently done so on the autho¬ 
rity of the Madras cases which, as has 
already been shown, do not apply to the 
Benares school. They have not suppor¬ 
ted their views by any text of the Mi¬ 
takshara or the Hindu Law. The claims 
of the parlies must be determined in 
accordance with the tc.xt. According to 
Sarvadhikari’s Tagore Law Lectures, p. 
728. father’s paternal aunt’s soti should 
take precedence over mother’s brother 
or mother’s sister’s son. but this is 
obviously contrary to what has been 
held in Muihusanii MndaHyar v. Atn- 
thukumarswami Atudaliyar (20<. We 
cannot therefore depend upon a com¬ 
mentator’s views but upon the text. The 
claim of the maternal uncle to succeed 
ranks high after the Gotrajas under 
the M itakshara. In verses 52 and 53. 
(42) Ll9ir>l 34 I O 183. ' '' - 
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the Mitakshara itself, while enumerating 
the Sapindas, mentions maternal uncle 
as occupying a high position. 

Viramitrodaya. Ch. 3, Part 7, S. 5, 
at p. 200 of Golap Chandra Sastri’s 
Translation, after quoting from the Mi¬ 
takshara the list of Bandhus, adds— 
“In the text of Manu, namely—‘In their 
default, a Sakulya or the preceptor or 
a pupil (becomes heir )’—the term 
Sakulya includes the Sagotras (Sapin¬ 
das) and Samanodakas, the maternal 
uncle and the like, and the three classes 
of cognates. Also in the text of Yogis- 
vara the term ‘cognate’or Bandhu com¬ 
prises also the maternal uncle. Other¬ 
wise, the exclusion of the maternal 
uncle and the like would be the result. 
And it would be extremely improper 
that their sons are heirs but they them¬ 
selves though nearer are not heirs.” 

Dr. Jolly in the Tagore Law Lec¬ 
tures for 1883 at p. 215 is of the same 
view. According to Viramitrodaya, the 
maternal uncle would even have prece¬ 
dence over the 3 classes of Bandhus. 
There is no reason why the authority 
of Viramitrodaya, right or wrong, 
which has been accepted for centuries 
in the Benares school, should be dis¬ 
carded on any strained analogies or 
on account of its being either unreason¬ 
able or even repugnant to the text of 
Mitakshara. for the Benares school is 
governed not by the Mitakshara alone, 
but by the Mitakshara as interpreted 
by Mitter Missir in Viramitrodaya. 
There is another passage in the Mita¬ 
kshara itself, p. 322. Edn. 3, 1829, 
quoted in Gridhari LalL Roy v. Bengal 
Government (2), Omrit Kooniaree 
Dabcc V. Luckhee Narain Chuckerbutty 
(1): “When one having gone to a 

foreign country dies, let the descen¬ 
dants, cognates (Bandhus), gentiles, 
or his companions take the goods. In 
their default, the King. When of4hose 
wlio arc associated in trade, any one 
having gone to a foreign country dies, 
then his share shall be taken by his 
heirs, i. e., the son and other descen¬ 
dants, cognates, Bandhavas.” 

I'his passage was relied on by their 
Lordships of the Privy Council in the 
aforesaid case at p. 466, (of 12 A1. 
/. A.) in the following words: “Here 
then is a passage written by the author 
of the Mitakshara himself, which treats 
the maternal uncle as capable of in¬ 
heriting. The learned Judges of the 
Court below meet this authority by 
suggesting that the heirship of the ma¬ 
ternal uncle, as well as that of the co¬ 
trader. may be exceptional and con¬ 
fined to the case of the trader dying 


abroad. Their Lordships however can¬ 
not admit the reasonableness of tMs 
hypothesis.” Therefore the maternal 
uncle occupies the foremost position 
among the Bandhus and according to- 
Viramitrodaya is superior to the Ban¬ 
dhus. Sister’s daughter’s son is no¬ 
where mentioned. Besides, it is doubt¬ 
ful whether the sister’s daughter’s son 
is an Atma Bandhu or a Pitri Bandhu. 
If he is a Pitri Bandhu, he will clearly 
be excluded by the maternal uncle. 
The doubt was also expressed in the- 
case of Umaid Bahadur v. Udoi Chand 
(4), and in fact I am not satisfied 
that the persons not named in the Mita¬ 
kshara should necessarily be classed 
in one of the three classes mentioned 
there. In the already cited Patna case. 
Adit Narayan Singh v. Mahabir Prasad 
Tewari (8), it was not accepted that 
the descendant of an Atma Bandhu is 
necessarily an Atma Bandhu, for the 
reason that then “it may easily happen 
that an obviously more remote Sapinda 
will exclude a nearer Sapinda.” 

I have refrained from quoting any 
translation from Colebrooke for the 
reason that the accuracy of his trans¬ 
lation has been doubted. On a con¬ 
sideration of the original texts and of 
such translations as have been accepted 
by the authorities, particularly of the 
Privy Council, I have come to the con¬ 
clusion that the theory of religious effi¬ 
cacy is based upon the original text of 
the Smritis, the Mitakshara and the 
Viramitrodaya, the authoritative com¬ 
mentary thereof. The rule has been 
accepted by all the authorities on the 
Hindu law and has been affirmed by 
judicial decisions, both in this country 
and of the Judicial Committee of the 
Privy Council prior to and after Cole- 
brooke’s translation of the word Sa¬ 
pinda was doubted. The rule has 
nothing to do with the meaning of the 
word “Sapinda.” whether it means a 
connexion through the particles of one 
body or a connexion by balls of rice, 
but is founded upon the fact that the- 
rules of succession and religion are in¬ 
dissolubly blended in the Hindu law 
and cannot, by any process of reason¬ 
ing or analogies, be separated. This 
has been affirmed recently by the Privy 
Council, as already adverted to, in 
Buddha Singh v. Laltu Singh (6) (a 
case of the Benares school and appli¬ 
cable to the parties in the present 
case). To conclude, the maternal uncle- 
must be preferred to the sister’s daugh¬ 
ter’s son for the reason that (1) he is. 
nearer in degree than the latter, (2) he 
confers spiritual benefit on the pro- 
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posit us, whereas the latter confers none, 
(3) he is mentioned in certain texts of 
the Mitakshara as occupying a high 
position among heirs, whereas the 
sister’s daughter’s son is not mentioned 
anywhere, and (4) he is connected with 
the deceased through one female, 
whereas the latter is connected with the 
deceased through two females and is 
thus much more remote. 

I do not think that the fact that the 
sister’s daughter’s son is related to the 
deceased through his father whereas 
the maternal uncle is related through 
his mother, or that he is descended 
from a nearer ancestor, namely, the 
father, whereas the maternal uncle is 
descended from a more remote ances¬ 


tor, namely, the maternal grandfather, 
does in any way give him any preferen¬ 
tial right, for the simple reason that 
these are not the tests mentioned in 
the Smritis, the Mitakshara, or any 
authoritative commentary. I, therefore, 
hold that the maternal uncle should be 
preferred to the sister’s daughter’s son 
and would answer the reference accord¬ 
ingly. 

All Imam, J. —The question referred to 
us for^ determination by this Full 
Bench is whether in a family governed 
by the Mitakshara school of law a 
sister’s daughter’s son is to be pre¬ 
ferred to the maternal uncle of the 
last male owner as his heir. The answer 
to this question depends upon the order 
of succession among the Bhinna Gotra 
Sapinda under the Mitakshara as ex¬ 
pounded in the Benares school. The 
Mitakshara has placed Bhinna Gotra 
Sapindas that is Bandhus into three 
•classes in the order in which they stand 
to the deceased for the purposes of 
inheritance. These are Atma Bandhus, 
who are cognate kindreds of the de¬ 
ceased ; Pitri Bandhus, who are cognate 
kindreds of the father of the deceased, 
and Matri Bandhus, who arc cognate 
kindreds of the mother of the deceased. 
This is evident from the following 
passage in Ch. 2, S. 6, para.l, of 
the Mitakshara:—“On failure of 
gentiles cognates are heirs. Cognates 
are of three kinds, related to the per¬ 
son himself, to his father or to his 
mother as is declared by the following 
text, ‘the sons of his own father’s 
sister, the sons of his own mother’s 
sister and the sons of his own maternal 
uncle must be considered as his own 
cognate kindred. The sons of hisfathci’s 
paternal aunt, the sons of his father’s 
maternal uncle must be deemed 
nifi fathers cognate kindred. The 
sons ot his mother’s paternal aunt. 


the sons of his mother’s maternal aunt 
and the sons of his mother’s maternal 
uncle must be reckoned his mother’s 
cognate kindred.’ ” 

The passage was relied upon in Onirit 
Koomaree Dabee v. Luckhee Narain 
Chuckerbutty (1)* It will be observed 
that the text of the Mitakshara does 
not mention sister’s daughter’s son or 
maternal uncle as heirs, but it has been 
repeatedly held that the enumeration 
in the text is only illustrative and not 
exhaustive [vide Gridhari tail Roy v. 
Bengal Government (2), Muthuswami 
Mudaliyar v. Simambedu Muthukumara 
swami Mudaliyar (20), Umaid Bahadur 
V Udoi Chand (4), Babu Lai v. Nanku 
Ram (43)]. Taking the text as only 
illustrative it is clear that sister’s daugh¬ 
ter's son and maternal uncle are Atma 
Bandhus of the deceased. This is admit¬ 
ted in the argument addressed to us 
hy both sides at the Bar. The question 
then is, which of these two Atma Ban- 
dhus has preference for the purposes 
of inheritance. They both have a place 
in the first group of heritable Bandhus. 
Paragraph 2, S. 6. Ch. 2, of the Mitak¬ 
shara runs as follows: — 


cognate kindreds of the deceased him- 
self are his successors in the first ins¬ 
tance: on failure of them his father’s 
cognate kindred, or if there be none, 
his mother’s cognate kindred. This must 
be understood to be the order of suc¬ 
cession here intended.’’ 

lays down the order of 
precedence among the three main 
classes of Bandhus known as Atma Ban- 

Au' Bandhus and Matri Ban- 

dnus. This is not questioned by the 
parties before us and is supported by 
judicial pronouncements [vide Muthu¬ 
swami Mudaliyar v. Simambedu Muthu- 
kumaraswami Mudaliyar (20). Annan- 

^(fsubali Mudaliar 
(lb)J. Ihere is no tevt of the Mitak¬ 
shara which definitely lays down any 
rule of precedent when the competi¬ 
tion is between Bandhus of the 1st class 
inter sc. That a sister’s daughter’s son 
is a _ heritable Bandhu received the 
sanction of judicial authority in the 

Calcutta High Court in 
Uniaid Bahadur^s case (4). The lear¬ 
ned vakil appearing on behalf of the 
appellant does not dispute that the 
mothers brother is also a heritable 
Bandhu. nor could this be doubted once 
the Illustrations given in the Mitakshara 
are accepted to be not exhaustive Wc 
have, therefore to decide between the 
rival clai ms of two cognates who are 
(43) [1895] 22 Cal 339.- 
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both admittedly heritable Bandhus. If the 
test as a determining factor were the 
efficacy of religious benefit, there is 
little doubt that the mother’s brother 
would have preference over a sister’s 
daughter's son, for the former admit¬ 
tedly would offer Pindas to the mater¬ 
nal grandfather of the propositus; 
whereas the latter suffers from complete 
incapacity to render any religious ser¬ 
vice whatever to the propositus or his an¬ 
cestors. One of the cardinal differences 
between the Dayabhaga of the Ben¬ 
gal school and the Mitakshara of the 
Benares school is that inheritance under 
the latter law is regulated by propin- 
ejuity of relationship as the guiding 
principle of determining the order of 
succession [vide Suba Singh v. Sarafraz 
Knnwar (25), Parot Bapalal Sevakram 
v. Mehta Harilal Snrajram (40), Balii- 
sami Pandiihar v. Narayana Ran (ll)j. 
Indeed the mistake by Colebrooke in 
translating the word “Sapinda” in the 
Mitakshara by the phrase “connected 
by funeral oblations’’ has become a 
matter of history in the case-law of 
India and was discovered so long ago 
as 1876, when their Lordships of the 
Bombay High Court gave their deci¬ 
sion in the well-known case of Lallu- 
bhai V. Manknvarbai (27). That religi¬ 
ous efficacy is not the determining guide 
for the purpose of inheritance in the 
Mitakshara is also evident from the 
fact that no less than 4 heritable Ban¬ 
dhus out of the 9 specifically mentioned 
in the text (Ch. 2, S. 6, para. 1) can 
confer no religious benefit whatsoever. 
The proposition that Vijnaneswara, the 
author of the Mitakshara, construes Sa- 
pinda relationship to arise from com¬ 
munity of blood is supported by judicial 
decisions [vide Ramchatidra Martand 
Waikar v. Vinayak Venkatesh Kothekar 
(5), Appandai Vafhiyar v. Raghubali 
Mudaliar (16), Parot Bapalal Sevak- 
ratn v. Mctha Harilal Surajram (40)]. 

I do not therefore think that the mo¬ 
ther’s brother’s capacity to render re¬ 
ligious service can be relied upon in a 
case governed by the Mitakshara as a 
ground of preference over a sister’s 
daughter’s son. Jt was contended by the 
learned vakil for the respondent that 
though propinquity of blood determines 
the preferable right to succeed, the test 
to determine propinquity is closeness in 
religious benefits and not blood parti¬ 
cles. No text has been placed before us 
that the principle enunciated by the 
learned vakil is one that has applica¬ 
tion to succession by Bandhus under the 
Mitakshara. It has however been argued 
that where the Mitakshara is silent. 


the authority of Viramitrodaya-must be 
received as an exposition of what has 
been left in doubt by Vijnaneswara. That 
Mittra Missir, the author of Viramitro- 
d^a, has a high place in the Benares 
school is not denied [vide Gridhari tail 
Roy v. Government of Bengal (2)]. But 
no text from Viramitrodaya has been 
placed before us to establish the pro¬ 
position that among Bandhus preference 
must be given to one that renders reli¬ 
gious service over another who does 
not, or that among Bandhus the capa¬ 
city to offer such service is the text of 
propinquity of blood. Reliance has been 
placed upon a passage of Viramitrodaya 
quoted by their Lordships of the Judi¬ 
cial Committee in Buddha Singh v. 
Laltu Singh (6). The passage in ques¬ 
tion is as follows: “When there are 
many claimants to the heritage among 
Gotrajas and the like, then the fact of 
conferring benefits on the proprietor of 
the wealth by means of the offering of 
oblations and the like only excludes 
those that do not confer such benefits.” 

The rival claimants before their 
Lordships of the Judicial Committee 
were agnates of the propositus and in 
dealing with the case their Lordships 
were pleased to observe as follows: 
“Now it is absolutely clear that under 
the Mitakshara whilst the right of in¬ 
heritance arises from Sapinda relation¬ 
ship, the community of blood, in judging 
of the nearness of blood relationship or 
propinquity among the Gotraja the test 
to be applied to discover the preferen¬ 
tial heir is the capacity to offer obla¬ 
tions.” So also in the case of Bhyah 
Ram Singh v. Bhyah Ugur Singh (7), 
where the claimant was a Gotraja, the 
Board made the following observation: 
“When a question of preference arises, 
as preference is founded on superior 
efficacy of oblations that principle must 
be applied to the solution of the diffi¬ 
culty.” 

The learned vakil for the respondent 
has failed to produce any authority ex¬ 
cept a decision of a Divisional Bench of 
this Court in support of his contention 
that the passage of the Viramitrodaya 
is applicable to a case in which the 
claimants are not Gotrajas of the pro¬ 
positus but Bhinna Gotrajas. To my 
mind there is a material difference bet¬ 
ween the two classes of cases. The 
Gotrajas are agnates and descendants 
in the male line from a common ances¬ 
tor or ancestors of the propositus. In 
their case the male line of descent is 
not broken or disturbed by a Gotra 
springing from a different family as in 
the case of Bandhus. It is quite evi- 
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dent that in cases where the rival clai¬ 
mants are Gotrajas, greater propinquity 
of blood is identifiable by greater capa¬ 
city to render religious rights. But 
this is not necessarily the case when the 
rival claimants are Bhinna Gotrajas. 
The point may be illustrated by a refer¬ 
ence to the case of Adit Narayan Singh 
V, Mahabir Prosad Tewari (8) their 

by a Divisional Bench of this Court and 

relied upon by the learned vakil for the 
respondent. In that case the rival Ban- 
dhus were an Atma Bandhus and a Matri 
Bandhu as will appear from the genealo¬ 
gical table given below: 

I i 

Ghenu Misir, A daughter, 

I __ I 

I I HaDumau, 

1st daughter, 2nd daughter, I 

I I Deokinandan 

(Propositus) Ram Manohar. brothers. 

Dhanukdari 

Monakka Srd daughter 

Kuer. j 

1 I 

Harihar, Jagdeo. 

Rajendra. 

The question of preference in this 
case was between Hanuman and 
Rajendra. Their Lordships who de¬ 
cided the case applied to the issue be¬ 
fore them the test of finding out the 
nearest Sapinda by the capacity to offer 
oblation. As I have said before, that 
principle will apply to the case of pre¬ 
ference among Gotrajas without doing 
any violence to the Mitakshara rule, 
which basaes succession on community 
of blood. The same rule, when applied 
to the case of rival Bandhus, will pro¬ 
duce a result which does not seem to 
nie to be in agreement with the text 
of the Mitakshara itself. In deciding 
the case reported as Adit Narayan Singh 
V. Mahabir Prosad Tewari (8) decided 
Lordships recognized the fact that the 
test of religious efficacy to determine 
nearness of blood was a test that had 
been applied in reported cases with 
reference to disputes between agnates. 
With profound respect to their Lord- 
ships who decided that case, I have not 
been able to discover the ground upon 
which the test was applied for deciding 
the issue between Bhinna Gotras. There 
can be no question that Hanuman, a 
Matri Bandhu, could offer oblation to 
the great-great-grandfather of the pro¬ 
positus. On the other hand Rajendcr 
was incapable of offering such religious 
service. The application of the prin¬ 
ciple held to be the test among the Go¬ 
trajas to a case among Bhinna Gotrajas 


resulted in the exclusion of an Atma 
Bandhu by a Matri Bandhu. It appears 
to me that this is inconsistent with the 
clear and explicit text of the Mitakshara 
already quoted (Ch. 2, S. 6, para. 2). 
B'ully recognizing the high authority of 
the Viramitrodaya in the Benares school 
in matters left doubtful by the Mitak¬ 
shara, I am unable to ascept a view 
which subordinates the Mitakshara to a 
merely possible interpretation of the text 
of the Viramitrodaya. 

I am not unmindful of the dictum laid 
down by the Calcutta High Court in 
the case of Gunesh Chunder Roy v. Nil 
KamuL Roy (18). In that case the con¬ 
test wa.s between a sister’s son ans the 
mother’s siste’s son. Preference was gi¬ 
ven to the sister’s son as he conferred 
greater spiritual benefits upon the soul 
of the deceased than a mother’s sister’s- 
son. In that case the test of spiritual 
benefits was applied, as it was held 
that in the Mitakshara itself the respec¬ 
tive positions of the parties were not 
definitely settled and the general prin¬ 
ciple of the Hindu law was therefore 
applied to determine the issue. The 
decision in that case is nonetheless con¬ 
sistent with the general principle of 
the Mitakshara based upon affinity of 
blood. It is also quite evident that the 
Mitakshara gives preference to the male 
line over the female line. The Mitak¬ 
shara kinsmen ex parte paterna have 
preference over kinsmen ex parte me- 
terna. The text of the Mitakshara al¬ 
ready quoted clearly indicates that Ban¬ 
dhus ex parte paterna should be pre¬ 
ferred to Bandhus ex parte materna. 
This is a view that is supported by the 
order of succession of Atma Bandhus 
laid down by Dr. jogendra Nath Bhat- 
tacharya and Pandit Raj Kumar Sarva- 
dhikari. According to these learned 
authors the first group in order of merit 
is made up of Bandhus who are sons of 
the daughters of the family of the pro¬ 
positus. 

The second group in made up of 
sons of daughter’s son of the family. 
The third group is composed of sons of 
daughter’s daughters of the family, and 
it is in this group that father’s daughter’s 
daughter’s son has been placed and is 
the seventeenth in the list given in 
Trevelyan’s Hindu Law. On the other 
hand, mother’s brother’s son is outside 
these three groups and has the 23rcl 
place in order of merit as an Atma 
Bandhu. This is evidently due to the 
Mitakshara preference of the Bandhus 
of the deceased connected with him 
through his father over those connected 
through his mother. The principle of 
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■the Mitakshara has been the guide iu 
the decisions given in Sagana v. Sada- 
shiv (15j and Ram Bharos v. Ram 
Par shad ^21). Ihis is also the view 
taken in Sundrammal v. Rangasami 
iMiidaLiar {12) and was followed in 
Balusa/ni Pandithar v. Narayana Rau 
1 , 11 ;. In the last case the doctrine of 
religious efficacy based upon the autho¬ 
rity of the Viramitrodaya was dealt 
with. Their Lordships who decided this 
case, while unwilling to hold that the 
doctrine in question could never be re¬ 
sorted to in dealing with difficult ques¬ 
tions arising under the Mitakshara and 
for which no rule was expressly or 
impliedly stated in the treatise of the 
Benares school, did nevertheless em¬ 
phatically lay down the rule that the 
doctrine of the Viramitrodaya was not 
to be resorted to in derogation of the 
great principles governing the law of 
inheritance under the Mitakshara. The 
competition in that case was between 
a sister’s son's son of the deceased and 
his maternal uncle’s son. Their Lord- 
ships held that the latter had no pre¬ 
ference, inasmuch as one of the perva¬ 
ding principles of the Mitakshara law 
of inheritance was that the nearer line 
excluded the more remote. The sister’s 
son’s son, tracing his descent from the 
father of the propositus, was given pre¬ 
ference over the maternal uncle’s son 
who traced his descent from a more re¬ 
mote ancestor, namely, maternal grand¬ 
father. It is quite evident that the deci¬ 
sion in the case turned on the nearness or 
propinquity of blood, and not religious 
service. The principle has been applied 
by the Allahabad and Calcutta Courts 
to a reversionor of the full blood ex¬ 
cluding one of half blood [vide Suba 
Singh v. Sarafraz Kunwar (25) and 
Sham Singh v. Kishun Sahai (44)]. It 
seems to me that these principles go¬ 
verning inheritance under the Mitak- 
slvira are clearly deducible from the 
well-known text of Manu “to the near¬ 
est Sapinda the inheritance next be¬ 
longs.” 

In the case before us the sister’s 
daughter’s son seems to have two distinct 
advantages over the maternal uncle. 
Firstly, he descends from the father 
of the propositus, while the other from 
the maternal grandfather. Descendants 
of the nearer ancestor exclude those 
of the more remote. Secondly, though 
both arc Atma Bandhus, the sister’s 
daughter’s son is ex parte paterna un¬ 
like the mother’s brother who is ex 
narte materna. These advantages arc 
based upon the broad principles of the 
(44) [19071 L“J 190. 
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law of inheritance laid down in the 
Mitakshara. Can it therefore be said 
that the authority of the Viramitrodaya 
is sufficient to outweigh the principles 
of the Mitakshara? I think not. There 
is no authority for such a proposition. 
I am unable to accept the view that 
on any point on which the principles 
of the Mitakshara are clear the autho¬ 
rity of the Viramitrodaya can have any 
place [vide Appandai Vathiyar v. Ragu- 
ball Mudaliar (16), and Ram Char an 
Lai V. Rahim Bakhsh (17)]. I do not 
therefore think that the capacity to offer 
oblation can be permitted in the pre¬ 
sent reference to influence the decision. 
This view is also supported by a deci¬ 
sion of the Madras High Court {Subra- 
mania Mudaliar v. Ranganathan Chet- 
tyar (13)]. In this case the rival clai¬ 
mants were sister’s son’s son of the pro¬ 
positus and his maternal uncle. The 
decision was against the latter and in 
favour of the former. 

One of the disqualifications of the 
sister’s daughter’s son in competition 
with the maternal uncle was pointed 
out by the learned vakil for the res¬ 
pondent to be the intervention of two 
females in the case of the former. I do 
not think there is any substance in this 
contention. The rival claimants are no 
doubt both Atma Bandhus, but as has 
already been pointed out, the sister’s 
daughter’s son is of a nearer line and 
is also ex parte peterna. The rule based 
on the intervention of two females is 
therefore inapplicable to the present 
case, where the claimants do not stand 
on the same place [vide Krishna Ayyan- 
gar V. Venkatarama Ayyangar (10)]. It 
is only when all considerations are equal 
that the rule applies [vide Tirumala- 
chariar v. Andal Ammal (14)]. It was 
suggested in the course of his address by 
the learned vakil for the respondent 
that the decisions of the Madras Court 
on the points arising in the present case 
were in the light of the Mitakshara law 
as understood in the Madras Presidency 
and probably influenced by the text of 
the Smriti Chandrika and the Saraswati 
Vilas, which are high authorities in 
that province but not here. It is vv'orthy 
of note that neither of these authorities 
contains any te.xt laying down any order 
of precedence among Bandhus of each 
of the three classes inter se. All that 
they contain is reproduction of what 
is laid down in the Mitakshara. This 
feature of these two books was noticed 
in Ram Charan Lai v. Rahim Bakhsh 
(17). Nothing has been placed before 
us to establish the proposition that the 
decisions* of the Madras Court on the 
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issues raised in this case are inconsis¬ 
tent with the principles of the Mitakshara 
as expounded by such authorities as 
Mayne, Trevelyan, Goiap Chandra Sar- 
Irar Sastri, Bhattacharji and Sarvadhi- 
kari. Nor has any case-law been relied 
upon to show that the cardinal princi¬ 
ples of the Mitakshara have received 
a provincial interpretation in the Madras 
decisions. Having given my most care- 
iul consideration to the reference my 
•opinion is that the sister’s daughter’s 
son has preference over the maternal 
•uncle under the l^w of inheritance as 
laid down in the Mitakshara. 

Thornhill, J. —The appellant, Uma 
■Shankar Prasad, claims to succeed to 
the estate of Chiunan Lall, deceased 
on the ground that he, as sister’s daugh¬ 
ter’s son of the said deceased, must, 
under the Mitakshara Law of Inheri¬ 
tance, be preferred to the maternal 
uncle of the said deceased. Both are 
Bhinna Gotra Sapindas or Bandhus. 
It is admitted the sister’s daughter’s 
son confers no spiritual benefits on the 
deceased whereas the maternal uncle 
does. It was on this account the learn- 
-ed vakil for the appellant devoted a 
considerable time to the meaning of 
“ Sapinda” relationship. He has 
.authoritatively shown that the word 
“Pinda” as used in the Mitakshara is 
used in the sense of “body” and not 
in the sense of “funeral cakes” and that 
Sapindaship is based upon community 
of corporeal particles, or, in other 
words, upon consanguinity. The Mitak¬ 
shara, after enumerating the three 
classes of Bandhus, that is to say, those 
related to the person himself, those 
related to his father and those related 
to his mother, declares that “by reason 
of mere affinity, the cognate kindred 
of the deceased himself are his succes¬ 
sors in the first instance, on failure of 
them his father’s cognate kindred or 
if there be none, his mother’s cognate 
kindred. This must be understood to 
be the order of succession here in¬ 
tended. 

Thus it would appear that the order 
of priority of the three classes of Ban¬ 
dhus IS established, but the Mitakshara 
lays down no rules for our guidance 
as to the order of succession inter se 
of the Bandhus comprised in each class, 
but case-law has made it clear that 
m the system of inheritance under the 
Mitakshara school propinquity or near¬ 
ness of relationship is the guiding prin- 
ciple of determining the inheritance. 
The Viramitrodaya by Mitra Missir, 
which is an authority to be looked to 
■ of what may have been left doubtful 
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by the Mitakshara \Gridhari Lall v. 
Government of Bengal (2)] says at 
p. 194: “Greatness of propinquity 
is alone the criterion of succession.” 

The method of counting Sapinda 
relationship according to the Mitak¬ 
shara is referred to in Mayne, Edn. 8, 
p. 707, but no matter what method 
of counting is adopted, the maternal 
uncle in the present case would be 
nearer in decree of relationship. It 
is, however, argued that the appellant’s 
claim must be postponed in conformity 
with the two rules which are to be 
^und in Trevelyan’s Hindu Law. 
Edn. 2, p. 401:—(1) In each of these 
classes as between cognates related 
through the father of the deceased and 
those connected through his mother, 
preference is given to those related 
through his father. (2) Subject to 
the above, the nearer line excludes the 
more remote. 

The former of these rules appears to 
be founded on Sundrammal v. Ranga- 
swami Mudaliar (12). There the plain¬ 
tiffs compromised with a number of 
the defendants and the competition for 
the decision by the Court rested between 
the males and females. The case does 
not appear to me to satisfactorily lay 
down any cardinal rule. In Tirumala- 
chariar v. Andal Ammal (14) the com¬ 
petition was between Bandhus of equal 
degree in nearness to the propositus. 
The learned Judges in their judgment 
stated: We base our decision on the 
federal preference exhibited by the 
Mitakshara for the male over the female 
® think that that preference, of 
which It is unnecessary to give instances, 
may legitimately be extended so as 
to prefer, all other considerations be¬ 
ing equal, that claimant between whom 
and the stem there intervenes only one 
female link, to that claimant who is 
separated from the stem by two such 
links.” 

This seems to indicate that prefer¬ 
ence of a male line over female was 
resorted to because the competition was 
between Bandhus of the same class 
and in the same degree of propinquity. 

1 U V case, however, 

which has been referred to. Madho v. 

Janki (35), decided in the Nagpur 
judicial Commissioner’s Court, where 
a competitor connected through the 
father, though further removed from 
the propositus by one degree, was pre- 
ferred to a competitor connected 
through the mother. There seemed to 
be a doubt in the mind of the Court 
as to whether the successful competitor 
was a Gotraja Sapinda or a Bandhu. 
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and admittedly the law applied was 
the Mitakshara as interpreted and 
followed in Western India. It cannot, 
therefore, be taken as laying down a 
principle to be followed in the present 
case. 

The second rule appears to be based 
upon the decision in Balusami Pandi- 
thar V. Narayana Ran (11), where it 
is said that “the doctrine of religious 
benetit ought not to be resorted to in 
derogation of the great principles per¬ 
vading the law of inheritance under the 
Mitakshara system. The first of such 
principles is that the nearer line ex¬ 
cludes the more remote.” In this case 
also the competition was between per¬ 
sons who were removed from the pro¬ 
positus, or deceased owner, by an equal 
number of degrees of relationship. This 
was followed in Rrishna Ayyangar v. 
Venkatarama (10), where the competi¬ 
tors were also removed from the pro¬ 
positus in an equal number of degrees 
and where the Court decided that an 
Atma Bandhu had preference to a Pitri 
Bandhu. Such rules, if applied in the 
present case, would seem to me to be 
completely inconsistent with the prin¬ 
ciple,“Greatness of propinquity is alone 
the criterion of succession.” It is poin¬ 
ted out in Mohandas v. Rrishfiabai 
(28) that the maternal uncle occupied 
amongst Bandhus an important status. 
The passages from the Mitakshara, quo¬ 
ted at pp. 40 and 41 of the judgment 
in the Calcutta Full Bench case, Omrit 
Koomarce Dabee v. Luckhee Narain 
Chuckerbutty (1), tend to show that the 
maternal uncle was regarded by Yajna- 
valkya as the principal representative 
Bandhu. while the passage from the 
Viramitrodaya cited at p. 42 is still 
more clear upon the point. 

In Upper India however where the 
Viramitrodaya is taken as the greatest 
authority, Ch.3, Purt 1, S. 2, pp. 157, 
158. there is a distinct indication that 
as between Bandhus of the same class 
a rule of preference may be found in 
the quantity of spiritual benefit which 
they confer. In Buddha Singh v. Laltu 
Singh (6), where the dispute was bet¬ 
ween agnates, the Privy Council made 
it clear that while under the Mitakshara 
the Sapinda relationship arises from 
community of blood and the right to 
offer oblations, still it does not exclude 
the right to offer oblations from consi¬ 
deration as a test of propinquity or 
nearness of blood. No case has been 
cited showing that the right^ to offer 
oblations may not be taken into con¬ 
sideration as a test of propinquity when 
dealing with the claims of Bandhus 
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of the same class. I would, there- 
fore, hold on the ground of propinquity 
the rnaternal uncle has preference over 
the sister’s daughter’s son. 

By the Court. —The order of the 
Full Court is that in a family 
governed by the Mitakshara school of 
law the maternal uncle of the last 
male owner is preferred to the sister’s 
daughter’s son as next heir to the 
estate. The case will be returned to the 
Division Bench for disposal. 

Final Judgment. 

Dawson-Miller, C. J. and AH Imam, J. 

{August 6, 1918).—This is an appeal 

from a judgment of the Additional Sub¬ 
ordinate Judge of Gaya, dated 16tli 
June 1916. The suit was instituted on 
3rd March 1913. The plaintiff seeks 
a declaration that he is the nearest 
Bandhu and legal heiir of the pro¬ 
perty of Babu Chaman Lai Upadhya 
and entitled to succeed to his estate 
after the death of his widow, who died 
on 30th August 1912. He further 
claims a declaration that neither of 
the defendants, whose claims to the 
estate are based upon a deed of sale 
and a deed of adoption executed by 
the widow a few months before her 
death, has any lawful title to the pro¬ 
perty and that the said deed of sale 
and deed of adoption may be declared 
void and that possession of the pro¬ 
perty may be given to the plaintiff. 
Chaman Lai died on 23rd November 
1910, leaving a widow, Mt. Parmesh- 
wari Koer but no issue. Under the Mi¬ 
takshara law which governs the family, 
his wife Parmeshwari succeeded as 
his next heir taking a life-interest, and 
on her death on 30th August 1912 
the succession to Chaman Lai’s estate 
reopened. The plaintiff Uma Shankar 
Prasad Prasari claims to be the near¬ 
est Bandhu, there being no son or 
agnatic relation of Chaman Lai alive. 
He traces his relationship through his 
mother Poon Bibi, who is the daughter 
of Chaman Lai’s sister Mt. Chuni Bibi. 
Defendant 1, Mt. Nageshwari Koer, 
was a sister of Mt. Parmeshwari and 
she claims an 8 annas share in the pro¬ 
perty, alleging that she acquired it by 
purchase from her sister during the 
lattcrs’ lifetime by a Kabala, dated 
28th April 1912, the sale^ being for 
valuable consideration and justified by 
legal necessity. Defendant 2, Ganesh 
Prasad Pandey, is a nephew of Nagesh¬ 
wari, being the son of her deceased 
brother Ram Prasad Pandey, and he 
claims the remaining half of the estate 
which was not acquired by his aunt 
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Nageshwari under the kabala referred 
V>, alleging that he is the adopted son 
of Chaman Lai, the ceremony having 
been performed by Chaman Lai's widow 
Parmeshwari after her husband’s death 
with his verbal permission and under 
his instructions, and in support of this 
he relies upon a deed of adoption exe¬ 
cuted by Parmeshwari on the same day 
as the kabala just mentioned in favour 
of Nageshwari. 

It is clear that if the defendants’ 
case can be made out, they would de¬ 
feat the title of the plaintiff even if the 
proved his relationship to Chaman Lai. 
The defendants however by their writ¬ 
ten statements set up a second line 
of defence. They say that the plaintitf 
is not the son of Poon Bibi and they 
go further and say that Poon Bibi 
never had a child at all and, therefore, 
the plaintiff cannot be her son. The 
written statement on behalf of defen¬ 
dant 1 states iin para. 3 as follows: — 
“That the plaintiff is not the son of 

is not the grandson of 
Aiuscutirndt Chuni Bibi. As a matter 
of fact no child has been born to Poon 
Bibi.” 

The written statement on be¬ 
half of defendant 2 also says in para. 
4: “That the plaintiff’s allegation in 
para. 1 of his plaint that he is the son 
of Poon Bibi the daughter of Chuni 
Bibi. who is the sister of the late Babu 
Chaman Lai Upadhya, is entirely false, 
and the genealogical table therein re¬ 
ferred to is also untrue and false and 
incomplete ^nd has been fabricated to 
support a false case, and as a matter 
of fact no child has been born to the 
said Poon Bibi and the plaintiff cannot 
be and is not either the son of Poon 
Bibi or grandson of Chuni Bibi.” It 
would have been sufficient for the dc- 
fendants simply to deny the parentage 
of ^ the plaintiff, but they have by 
their written statements set up a case 
which they called evidence to support 
mat It was entirely untrue to say that 
1 oon Bibi had ever borne a child. At 
the trial the learned Subordinate Tudee 
a^ivcd at the conclusion that the plain¬ 
tiff was not the son of Poon Bibi on 
the ground that she had not in fact 
given birth to any child. He however 
decided that assuming the plaintiff to 
be the son of Poon Bibi he was not 

Chaman Lai. but 

w.c . 1 - ® maternal uncle who 

was ahve had a prior claim to inherit 

tn Having come 

npr^c <^onclusion. he thought it was not 

decide the other issues 
which were raised by the defendants 


as to the Kabala and the deed of 
adoption upon which they relied. We 
should like to say here that in our 
opinion it is desirable when issues of 
fact are raised before the Court of 
first instance that those issues about 
which evidence has been adduced should 
be considered and determined by the 
trial Judge notwithstanding that the de¬ 
termination of one issue only may decide 
the case in favour of one or other of 
the parties. In the event of the judg¬ 
ment being overruled on appeal upon 
the issues in fact decided, it becomes 
necessary to send back the case on re¬ 
mand to the Court of first instance to 
bave the other issues determined, and 
this must necessarily involve additional 
expense to the parties which might 
have been avoided had those issues 
been determined in the first instance 
From this judgment the plaintiff has 
appealed and asks this Court to over¬ 
rule the findings of fact as well as 
the conclusions of law arrived at by 
the learned Subordinate Judge. There 
are certain general principles which 
ought to guide the Court of appeal 
in dealing with questions of fact which 
have been decided by the trial Court 
The Court which tries the case has a 
great advantage over the Appellate 
Court m that the Judge of first in¬ 
stance has an opportunity which is 
denied to the Appellate Court of ob¬ 
serving the demeanour and behaviour 
of the witnesses when giving their evi¬ 
dence before him and has special faci¬ 
lities for judging of their credibility, 
and therefore as a general rule the 
Court of appeal should not readily dis¬ 
turb the findings of fact arrived at bv 
the trial Judge, even if it might be in¬ 
clined to take a different view from 
reading the evidence, but if the appel¬ 
late Court IS satisfied beyond all rea¬ 
sonable doubt on considering the evi- 
dence that the findings are erroneous 
then It ought to interfere. Or again 
if the reasons given by the Judge of 
the lower Court for arriving at his con¬ 
clusions are such that they cannot be 
supported, then the Court of appeal is 
clearly entitled to disregard those find¬ 
ings and form its own independent 
judgment of the farts from the evidence 
and probabilities of the rase As al 
ready mentioned, the case made by the 
defendants both in their written state- 

is that 

Both Poon Bibi and her husband have 
given evidence to the effect that the 
plaintiff IS their son. This is supported 
by a considerable volume of evidence 
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of relations and neighbours who sup¬ 
port the plaintiff’s case. 

It is inconceivable that Poon Bibi 
and her husband could possibly be mis¬ 
taken as to the fact of her having had 
a cliild or children, and it is highly im¬ 
probable that the neighbours and rela¬ 
tions who speak to the circumstances 
surrounding the birth of this child could 
have been deceived as to the fact that 
Poona Bibi had given birth to a child. 
The nature of the defence therefore 
involves a charge of wilful conspiracy 
to defraud, certainly on the part of 
Poon Bibi and her husband, and almost 
as certainly involves in that conspiracy 
the others who were near neighbours 
at the time and who speak to the events 
connected with the birth of a child by 
Poon Bibi. Moreover, the fact that a 
woman has borne a child is one which 
can be established without any reason¬ 
able doubt by proper medical exami¬ 
nation by qualified doctors, and in the 
present case evidence of this nature 
has been adduced by the plaintiff in the 
form of certificates given by two lady 
doctors holding a distinguished posi¬ 
tion in charge of the Dufferin Hospital 
at Lucknow, and one of these ladies 
has also given oral evidence to the 
effect that Poon Bibi has at some pre¬ 
vious time borne a child. 

Altogether apart from Poon Bibi and 
her husband Kalika Prasad, some 7 
witnesses gave evidence to thc_ effect 
that the plaintiff was Poon Bibi’s son 
and in addition two medicial cerlific^es 
were put in, one dated 9tli SeptemDer 
1913 signed by Mrs. Huffton, the Lady 
Superintendent of the Dufferin Hospi¬ 
tal at Lucknow who was temporarily 
in charge during the absence of Miss 
O’Brien, the permanent doctor in charge, 
and another dated 4th February 1914 
signed by Miss O’Brien who had then 
resumed her duties and who was subse¬ 
quently examined as a witness. These 
documents certify that Poon Bibi had 
been examined by the ladies in question 
and that she bad at some period borne 
a child, and Miss O’Brien’s evidence 
is to the same effect. There is there¬ 
fore a large volume of positive evidence 
in support of this part of the plaintiff s 
case. 

The evidence of the defendants on 
this issue is of a negative character 
onlv' and is to the effect that Poon 
Bibi never had a child. The defendant s 
main witnesses consisted of the defen¬ 
dant Nageshwari Koer herself who is a 
dster-in-law of Poon Bibi. Lalita Bibi 
1 sister of Poon Bibi. and Chandnka 
Koer the wife of the distant relation. 
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In addition jRam Lai and Ram Saran 
Ram, old servants of Chaman Lai an4 
now in the service of one or other of 
the defendants, were called and stated 
that Poon Bibi never had a son. The 
other witnesses who were called spoke 
to the other issues in the suit but added 
nothing materal to the question now 
under consideration. Poon Bibi and her 
husband Kalika Prasad as well as the 
principal witnesses called for the plain¬ 
tiff resided at Badaun near Lucknow, 
whereas the defendants and their wit¬ 
nesses resided in the District of Gaya 
some hundreds of miles distant. The 
plaintiff’s witnesses therefore would 
obviously be in a better position to 
speak to the truth of the plaintiff’s 
parentage than those of the defendants, 
but at the same time one would hardly 
expect that the sister and sister-in-law 
of Poon Bibi could have remained in 
ignorance of the fact that that lady 
had borne a son. Although there was 
nothing in the nature of a quarrel bet¬ 
ween them, Poon Bibi does not appear 
to have had any close association with 
her relations at Gaya since her mar¬ 
riage, which took some 20 years or 
more before the date of the suit. During 
that time, so far as the evidence goes, 
she visited Gaya very seldom and only 
on ceremonial occasions, one being 
when Chaman Lai died and another on • 
the death of his widow. It appears from 
the evidence of Lalita Bibi that she was 
anxious that the defendants should suc¬ 
ceed and would be very grieved if they 
should fail, and the three ladies who 
supported the defendants’ case, includ¬ 
ing Nageshwari herself, were undoubt¬ 
edly on very intimate terms with each 
other. Both Lalita Bibi and Chandrika 
affirmed that they had not been inform¬ 
ed by anybody as to the nature of the evi¬ 
dence that would be required of them 
and that until the moment they were 
examined they had no idea as to the 
facts they would be asked to depose to. 
Such a state of things is so improbable 
that it casts considerable suspicion upon 
the ingenuousness of their evidence. 

Looking at the case broadly, the 
first outstanding feature is that the 
existence of the plaintiff as the reputed 
son of Poon Bibi and her husband 
cannot be disputed. The defendants, 
beyond denying his parentage, do not 
attempt in their written statement ^ to 
set up any affirmative case alleging 
who his parents were. It was suggested, 
however, in the course of the trial that 
he was probably the son of Kalika 
Prasad by his first wife, it being adrnit- 
ted that Poon Bibi was the second wife. 
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The evidence on this point, which is 
not contradicted, appears to make it 
quite clear that although Kalika Prasad 
had been married some years before 
he married Poon Bibi, his first wife 
died before the Gaona ceremony was 
performed, and therefore the marriage 
was . never consummated. On reading 
the whole of the evidence we should 
have no hesitation in coming to the 
conclusion that the plaintiff has estab¬ 
lished satisfactorily that he was the son 
of Poon Bibi and Kalika Prasad, but as 
the learned Subordinate Judge has 
arrived at a different conclusion it be¬ 
comes necessary to examine his judg¬ 
ment with care to see how he arrives 
at that conclusion. The learned Judge 
in the earlier part of the judgment has 
made a calculation, based upon the evi¬ 
dence of Poon Bibi herself and the evi¬ 
dence contained in one of the medical 
certificates, from which he arrived at 
the conclusion that the plaintiff, being 
admittedly 18 years of age or over at 
the time when the judgment was de¬ 
livered, could not possibly have been 
the son of Poon Bibi. With respect 
to the learned Judge we cannot help 
feeling that he has misinterpreted the 
effect of Poon Bibi’s evidence, where 
she states that she was married 20 or 
23 years ago. He has assumed that the 
effect of this evidence is that Poon Bibi’s 
marriage according to her own state¬ 
ment took place either exactly 20 
years ago or exactly 23 years ago, 
and that in either case the age of 
the plaintiff coupled with the other 
evidence in the case does not fit in with 
that statement. If however the mar¬ 
riage took place somewhere between 20 
and 23 years previously to the date 
when her evidence was given, which 
was in March 1914, the difficulty which 
weighed on the mind of the learned 
Judge at once disappears. 

It is a well-known fact that Parda- 
nashin ladies frequently have no very 
definite and precise ideas of time or 
dates and arc not accustomed to cal¬ 
culate the number of years that have 
passed since a given event with any 
great nicety, and it may safely be 
assumed that when Poon Bibi in answer 
to questions put to her in cross- 
examination stated that she was married 
“about 20 or 23 years ago”, she was 
allowing a margin to cover an event 
about the exact date of which she was 
"2.^ ^}l^p\xxte\y positive. The certificate 
(h-xhibit 1) relied upon by the learned 
Judge as his starting point was that 
granted by Miss O’Brien, in which she 
says that she is of opinion that Poon 
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Bibi is about 39 years of age on the 
date when she examined her, which 
was on 4th February 1914. This agrees 
with Poon Bibi’s own evidence given 
in the, following month, when she de¬ 
posed that she was 3*9 years of age 
and that her son was then 18. She 
further says that she was married at 
the age of 17 and that her son was 
born 4 years later. Taking the time 
when her evidence was given, if she was 
then 39 years of age and was married! 
at the age of 17, that would mean that 
she had been married 22 years and 
if her son was born 4 years after her 
marriage that would make him exactly 
18, which appears to have been in fact 
his age at that time and unless it 
is to be taken that her statement that 
she was married about 20 or 23 years 
ago is inconsistent with her having 
been married in fact 22 years ago, 
the conclusion arrived at by the learned 
Judge does not appear to be well 
founded. It is only necessary to rehd 
that portion of his judgment in which 
he deals with this matter to see how he 
has been misled. After stating that the 
onus of proof is on the plaintiff he 
refers to Poon Bibi’s evidence and 
continues: 

“Her deposition was begun to be 
recorded on 28th March 1914. The 
lady doctor’s certificate Ex. 1 shows 
her age on 4th February 1914 to be 
about 39 years only. She also gives her 
age in the deposition to be 39 years. 
She says that she was married at the 
age of 17 and she was married 20 or 
23 years ago from the time of her de¬ 
position. She could not have been mar¬ 
ried 23 years ago, as in that case her 
age at the time of her deposition would 
be 40 years, which neither she nor the 
doctor says. I therefore have no alterna¬ 
tive but to take the other figure, namely, 
20 years from March 1914, as the 
probable time of her marriage from her 
own words. She then says that 4 years 
after her marriage she gave birth to a 
male child, meaning apparently the 
plaintiff. Therefore the plaintiff was born 
to her 16 years ago from 1914. Now 
therefore the plaintiff would be 17 
years of age or more properly speak¬ 
ing 17 years and a few months old, 
i. e., not even a major. The plaintiff 
however says that he is a major now. 
From these^ it follows that Poon Bibi’s 
first child, if there was one. is not the 
plaintiff who is now over 18 years of 
age. though she apparently means him 
as her first child.” It seems to us with 
great respect to the learned Judge that 
having rejected 23 years ago as the 



38 Patna Uma Shankar v. 

date of Poon Bibi’s marriage he was 
not justified in saying that he had no 
other alternative but to take the other 
figure, namely, 20 years ago, as the 
probable time of her marriage from her 
own words. An obvious alternative was 
to take a period somewhere between 
20 and 23 years, which would make 
the whole of the evidence consistent. 
Another reason why the Judge rejected 
the evidence on behalf of the plaintiff 
on this issue was because from the 
appearance of the plaintiff whom he 
saw in Court, it seemed to him that 
he was in fact over 21 years of age. 
There are few things more difficult than 
to guess the age of a person by his ap¬ 
pearance within 2 or 3 years, and we 
do not tliink that the learned Judge 
was entitled to rely upon his own judg¬ 
ment based on the appearance of the 
plaintiff in coming to the conclusion 
that he was in fact 21 years of age 
and not, as he would have been in June 
1915 when the judgment was delivered, 
something over 19 years if the evidence 
of his mother is accepted. 

The only other reason which influ¬ 
enced the learned Judge in rejecting 
the evidence as to the plaintiff’s age 
was a statement made by the witness 
Raghunandan Missir, who stated that 
on the birth of the plaintiff he was sent 
by Chaman Lai with clothes, dolls, etc., 
to Budaun and that that was 17 or 18 
years ago. That evidence was given in 
June 1915 when the plaintiff would 
be about 19 years of age, but the fact 
that this witness may have been a year 
or cv’cn two years out in his calculation 
appears to be such a trivial matter that 
it ought not to have weighed with the 
learned Judge as against the great bulk 
of positive evidence given by the wit¬ 
nesses who were called on behalf of 
the plaintiff'. It is quite true that the 
evidence of this witness was somewhat 
discounted by the fact that he had on 
a previous occasion in an affidavit 
sworn that the age of Nageshwari Koer, 
the defendant, was about 25 years, 
whereas she was obviously older than 
that. But assuming, as the Judge was 
quite entitled to do, that this witness 
was unreliable, that was not sufficient 
reason for discarding the whole of the 
other evidence gi\cn by the plaintiff’s 
witnesses. 

Turning to the evidence of the lady 
doctors it seems to us that the learned 
Judge has given no sort of reasons 
which can be accepted for refusing to 
believe this evidence. The first certi¬ 
ficate was granted on 9th September 
1913, when Poon Bibi was examined 
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by Mrs. Huffton. On applying later 
to endeavour to get this lady to attend 
as a witness on behalf of the plaintiff 
it was discovered that she had left the 
Dufferin Hospital and had gone to 
England. The plaintiff thereupon ap¬ 
plied for a further examination by Miss 
O’Brien, who had resumed the duties 
of doctor in charge when Mrs. Huffton 
went away, and a second examination 
was accordingly made, this time by 
Miss O’Brien, on 4th February 1914, 
when that lady granted the certificate 
already referred to, and on 21st January 
1915 Miss O’Brien was examined on 
commission on behalf of the plaintiff'. 
It appears that Poon Bibi gave evidence 
on commission on 28th March 1914, 
that is, something less than two months 
after Miss O’Brien’s certificate had been 
granted. Nothing was said by Poon 
Bibi in her evidence either about the 
certificate or about the fact that she 
had been medically examined shortly 
before by Miss O’Brien and il)reviously 
by Mrs. Huffton and these certificates 
had not at that time apparently been 
filed in the case. ihis fact appears 
to have weighed very much with the 
learned Judge, and from that he argues 
that the certificates could not really 
have been obtained on the dates alleged 
but must have been obtained at a much 
later period and after Poon Bibi gave 
her evidence, because she did not men¬ 
tion them and they were not filed until 
2nd January 1915. He then goes on 
and says that it is doubtful whether 
the real Poon Bibi was produced be¬ 
fore the lady doctors at all and arrives 
at the conclusion that the certificates 
are so suspicious that he cannot act 
upon them. 

The suspicious nature of these certi¬ 
ficates, he says, is corrobrated by the 
persistent refusal of Poon Bibi to be 
examined by any Gaya lady doctor, 
and then the learned Judge continues 
as follows: “She had experience of 
lady doctors of Lucknow and she sus¬ 
pected that the Gaya lady doctors could 
be purchased with money and thus I 
think her refusal so persistent. Had 
she really given birth to a child and 
had she any reason to think that the 
lady doctors would do their work hon¬ 
estly, then I think she would not have 
refused in the wav she had done in this 
case. 1 cannot from these certificates 
hold that Poon Bibi. the sister’s daugh¬ 
ter of Chaman Lai and the wife of 
Kalika Prasad, gave birth to any child. 
Even if these certificates be considered 
reliable about which I have already 
said that they are not. I cannot think 



^918 Uma Shankar v. 

that t^ey would go to show that the 
plaintiff is the son of Poon Bibi,” Now 
it will be seen from the reference which 
I have made to the learned Judge’s 
judgment that he first of all doubts the 
genuineness of the certificate of 4th 
February 1914 granted by Miss 
O’Brien, and, secondly, he doubts whe¬ 
ther Poon ■ Bibi was in fact the lady 
who was examined by Miss O’Brien, 
and, thirdly, he hints pretty clearly 
that the evidence of these two ladies 
had been deliberately bought by those 
acting on behalf of the plaintiff. Not 
only is there no evidence to justify 
these conclusions but it seems to us 
that the slighest consideration of the 
circumstances of the case must lead to 
the conclusion that these findings of the 
learned Judge are wholly unwarranted 
and cast an unmerited slur upon the 
character of two ladies who have been 
devoting their lives to a most laudable 
object. 

First of all turning to the evidence 
of Poon Bibi, it is obvious that at the 
time when she gave her evidence, which 
was rather less than two months after 
the date of Miss O’Brien’s certificate, 
she at all events was acquainted with 
Miss O’Brien’s because when asked in 
cross-examination whether she was will¬ 
ing to be examined by a lady doctor, 
she stated that she had no objection to 
being examined but would not be exam¬ 
ined by any lady doctor from Gaya 
where the defendants live, and she then 
stated after her examination was com¬ 
pleted that she would keep a lady doc¬ 
tor of her own. Miss O’Brien of Luck¬ 
now, who treated her by her side if she 
were to be examined by a lady doctor 
of any other place. Poon Bibi could 
obviously not have made a statement 
of this sort unless at that time she had 
least been acquainted with Miss 
O Bricn, and from the evidence of Miss 
O’Brien Jiersclf it appears that the 
first occasion upon which she saw Poon 
Bibi at ail was on 4th February 1914 
and that although she was not her 
family doctor, she had seen her 3 or 
4 times since and had treated her. It 
is therefore quite impossible to believe 
that this certificate, dated 4th Febru¬ 
ary 1914, was not obtained until many 
months later, jis found by the learned 
Judge. Again it seems to us that the 
learned Judge’s suspicions that the lady 
produced for examination by the doc¬ 
tors was not Poon Bibi is totally refu¬ 
ted by the evidence of Poon Bibi hcr- 
selt. who at that time stated in the 
passage of her evidence already re¬ 
ferred to that she would like Miss 
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O’Brien to be present if any examina¬ 
tion were made by the defendants’ doc¬ 
tor. If in fact those conducting the 
case on behalf of the plaintiff, includ¬ 
ing Poon Bibi herself, which is the sug¬ 
gestion, had been guilty of the fraud of 
obtaining some other lady to imperso¬ 
nate Poon Bibi for the purpose of medi¬ 
cal examination and had in this manner 
imposed upon Miss O’Brien, it is in¬ 
conceivable that Poon Bibi should insist 
upon Miss O’Brien being present when 
a further examination was made, which 
would inevitably result in the fraud 
being discovered by Miss O’Brien. 

Again if these certificates were con¬ 
cocted and were not obtained until some- 
time after Poon Bibi had given evidence 
in March 1914, there would appear 
to be possible reason for dating them 

earlier period. Or it again 
the lady doctors were themselves in¬ 
volved in this conspiracy, which is sug¬ 
gested by the learned Subordinate Judge 
It would seem to follow that the certi¬ 
ficate from Mrs. Huffton was obtained 
T ^ time when she had left 

India and gone to England and that 
those conducting the case on behalf of 
the plaintiff had gone to the trouble of 
wnting to England to a lady doctor 
whom they did not know, offering her a 
bribe to forge a certificate on behalf of 
an Indian lady who was nothing to her 
and that the lady doctor in question had 
consented to making herself a party 
to this conspiracy. For these reasons 
It seems to us that the grounds upon 
which the learned Judge based his deci¬ 
sion in rejecting the plaintiff’s evidence 
cannot be supported, and once it is 
admitted that Mt. Poona Bibi had at 
some time or other borne a child the 
evidence of the defendant’s witnesses 
who pledged their word to the fact 
which they positively swear to, that she 
never had a child at all, is entirely 
unreliable and cannot be accepted. In 
these circumstances having from a peru¬ 
sal of the evidence come to the con¬ 
clusion that the preponderating weight 
pt evidence IS in favour of the plaintiff. 
It follows that in our opinion that part 
of the learned Judge’s judgment which 
finds that the plaintiff is not the son 
of a daughter of a sister of Chaman 

1 • set aside and the 

plaintiff must be held to have establish¬ 
ed the fact that he is the son of Kalika 
Prasad and Poon Bibi. 

This however is not sufficient to en¬ 
title him to the declaration No. 1 pray¬ 
ed for m the plaint to the effect that 
he IS the next reversioner as nearest 
Bandhu and legal heir of Chaman Lai 
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Upadhya, seeing that Raghunandan 
Missir, the maternal uncle of Chaman 
Lai, was alive at the date of the latter’s 
death. When this appeal originally 
came before this Bench, the question 
of whether the plaintiff, assuming him to 
be the son of Poon Bibi, was entitled 
to succeed to Chaman Lai’s property in 
priority to Raghunandan was consider¬ 
ed and as the question appeared to be 
one of some doubt and difficulty, it 
was referred to a Full Bench of five 
Judges, who after considering the matter 
found by a majority that Chaman Lai’s 
maternal uncle Raghunandan was under 
the Mitakshara law entitled to suc¬ 
ceed in priority to the plaintiff. The 
result is that the plaintiff in this case 
fails to establish his claim to the pro¬ 
perty in question and this appeal must 
be dismissed, but having regard to the 
fact that the greater part of the argu¬ 
ment before us was directed to the 
question of fact which has been decid¬ 
ed in favour of the appellant, each party 
will bear their own costs of the hearing 
before this Division Bench. The costs 
of the reference to the Full Bench have 
already been dealt with in the judgment 
on that reference. 

v.s./R.K. Appeal dismissed. 
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Chamier, C. J. and Roe, J. 

Ait. Naina Koer and others —De¬ 
fendants—A ppcllants. 

V. 

Gobardhan Singh and another — 
Plaintiffs—Respondents. 

Second Appeal No. 221 of 1916, 
Derided on 27th November 1916, from 
decision of Dist. Judge, Mozaffurpur, 
D/- 13th December 1916. 

Evidence Act (1872), Ss. 32 (2), 157 and 
159—Entries of births and deaths in chauki* 
dar's diary made by third person at his re¬ 
quest— Chaukidar dead—Entries are not ad¬ 
missible under S. 32 (2) but under S. 157 and 
possibly also under S. 159. 

A cbiUikidar who wjis an illiterate person Rot 
other people to make entries in his diary for him 
relating to the birth and date of a certai n person. 
The persons who made these entries were called 
at the trUal and deposed that they had made the 
entries at the request of the chaukidar. The ebau- 
kidar was dead at the time of the trial: 

Held: that the entries were not admissible in 
evidence under S. 32 (2): but were admissible 
under S. 157 and possibly also under S. 159, Evi¬ 
dence Act: 1 I. C. 37G, Diit. LP 40 C 2] 

AU Imam —for Appellants. 

Pugh —for Respondents. 

Chamier, C. J.—This is a second 
appeal in a suit brought by the res¬ 
pondents for possession of certain pro¬ 
perty which at one time belonged to 


one Ramudar Singh. In order to suc¬ 
ceed in their suit the respondents had 
to prove that Ramudar Singh had - a 
son, Ram Prasad Singh, who survived 
his father. The first Court (the Sub¬ 
ordinate Judge of Mozaffurpur) held 
that the respondents had failed to prove 
that Ramudar Singh had a son at all. 
But on appeal the learned District 
Judge held otherwise; in his opinion 
the evidence adduced by the respon¬ 
dents proved that Ramudar Singh had 
a son, Ram Prasad, and that Ram 
Prasad survived his father. 

Various questions have been mooted 
by counsel for the appellants. The 
only question which we can consider 
in second appeal is the question whe¬ 
ther the District Judge was right in- 
admitting in evidence certain entries in 
the diary of a deceased chaukidar. Be¬ 
fore the Subordinate Judge it seems to- 
have been contended that the entries 
were admissible under S. 35, Evidence 
Act. The Subordinate Judge held that 
they were not. On appeal the District 
Judge agreed with the Subordinate 
Judge that the entries were not admis¬ 
sible under S. 35 but he held that they 
were admissible under S. 32, sub- 
S, (2), Evidence Act. He considered 
that they were statements made by the 
chaukidar in the ordinary course of 
business and in support of that view he 
referred to the case of Sheonandan 
Singh V. Jeonandan Dusadh (1). That 
case is by no means on all fours with 
the present case and I do not consider 
it necessary to express any opinion as 
to the correctness of the decision in it. 
In my opinion the entries in the diary 
in question arc not admissible under 
S. 32, sub-S. (2) for according to the 
evidence, those entries were not made- 
by the chaukidar at all. According 
to the evidence the chaukidar who was 
an illiterate person got other people to 
make entries in his diary for him. The 
persons who made the entries relating 
to the birth and death of Ram Prasad 
Singh were called at the trial and they 
both deposed that they made the entries 
at the request of the chaukidar. It is 
therefore unnecessary to consider the 
question which lias been argued before 
us, namely, whether or not the entries 
in the diaries were made in the ordi¬ 
nary course of business within the 
meaning of S. 32, sub-S. (2). But, in 
my opinion, the entries are admissible 
in evidence under either S. 157 or 
S. 159. Evidence Act or possibly under 
both those sections. As already ex¬ 
plained, the writers of the entries in^ 
(1) [1909] 1 1 0 370, 
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question were produced as witnesses 
at the trial; the diary was put into the 
hands of each of these witnesses and 
each of them attested the entry made by 
him in the diary. It is quite clear that 
the entries are admissible imder S. 157 
and if the witnesses had been more 
carefully examined, it would perhaps 
have been possible to hold that the en¬ 
tries were admissible under S. 159 
also. The evidence of one of the wit¬ 
nesses leaves it very doubtful whether 
he was using the diary for the purpose 
of refreshing his memory. The evi¬ 
dence of the other witness leaves very 
little doubt on the subject. 

It was contended by counsel for the 
appellants that even if this Court held 
that the entries were admissible under 
S. 157 or under S. 159, Evidence Act 
it should not accept the findings of 
fact arrived at by the learned District 
Judge. Counsel for tho respondents, 
on the other hand, urged that even if 
we hold that the entries were not ad¬ 
missible we should accept the findings 
of fact recorded by the learned District 
Judge because his findings rest not only 
on the entries in the chaukidar’s diary 
but also upon oral and other documen¬ 
tary evidence. I think there can be no 
doubt that the learned Judge attached 
considerable importance to the entries 
in the diary. But, in my opinion, we 
ought to accept the learned Judge’s 
findings though I cannot agree with 
him that the entries in the diary are 
admissible under S. 32, sub-S. (2), 
Evidence Act. The learned Judge 
accepts the evidence of the persons 
who were called to attest the entries 
in the diary. He also definitely accepts 
the evidence of the police constable 
who was called to prove the initials of 
a constable which appear in the diary. 

It IS therefore quite clear that the 
learned Judge was satisfied that the 
diary was not a recent fabrication and 
that It was in existence at the time 
that the entries were made. The im¬ 
portance of the entries lies in the fact 
that they are contemporaneous records 
of the birth and death of Ram Prasad 
bingh. I feel no doubt that if the 
learned District Judge had admitted 

^57 or under S. 
159. Evidence Act he would have ac¬ 
cepted the respondent’s case as true, 
in these circumstances I think that 
we ought m accept the findings of 
the learned District Judge, and, accept- 

ing them, I would dismiss the appeal 
with costs. 

• j' IT ^ agree. I am strongly 

impressed by the fact that if the ob- 
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jection now raised had been taken be¬ 
fore the learned Sub-ordinate Judge 
and had been pressed at the time the 
witness Sunder Lai was giving his 
testimony in regard to the birth of a ' 
son to Ramudar Singh, it would have 
been brought out in such a form that 
there could have been no room for 
doubt, that he was himself cognizant 
of the birth of that, son, and had at 
or about the tiime of that birth made 
a statement in writing regarding it. I 
therefore concur in the order proposed 
and would dismiss the appeal with costs ^ 
v.s./R.K. Appeal dismissed. 
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Jwala Prasad and Coutts, JJ. 

B. Keshawesarindra Sahi — Appel¬ 
lant. I 

V. 

Debendra Bala Dassi —Respondent. 
Appeal No. 10 of 1917, Decided on 
9th August 1918, from Original Order 
of Sub-Judge, Chapra. 

(a)Transfer of Property Act, Ss. 88 and 89 
—Before coming into force of Civil P. C. of 
1908 preliminary decree obtained under S. 88 
-^Judgment'debtor making default—Applica¬ 
tion made for order absolute—Proceedings 
held not affected by repeal of S. 89—No final 
decree is necessary— General Clauses Act 
(1897), S. 6. 

Where before the coming into force of the Civil 
Procedure Code of 1908, a preliminary decree in a 
mortgage suit h.id been obtained under S. 88, 

T. P. Act, and the judgment-debtor having made 
default in payment of the decretal amount, an 
application for an order absolute under S. 89 of 
the Act had been made, and notice served on the 
judgment-debtor: 

Held: (1) that the proceedings for order abso¬ 
lute wore pending proceedings and wore not 
therefore under S. 6 . Concral Clauses Act, affected 
by the repeal of S. 89, T. P. Act; (.p 45 C 1 ] 

( 2 ) that therefore the decree to be executed 
was the preliminary decree made absolute bv the 
order of the Court, and that the proceedings be¬ 
ing under S. 89, T. P. Act, no final decree was 
necessary. [P 45 C 2] 

Transfer of Properly Act (1882). S 89 
—Order absolute during lifetime of judg¬ 
ment-debtor with notice and without objec¬ 
tion by judgment-debtor—His legal represen¬ 
tative cannot question validity of order 

hero an order absolute for t ho sale of mort¬ 
gaged properties was made under S. 89, T. P. Act 
during the lifetime of the mortgagor judgment- 
debtor and with notice to him and no objection 
was taken by him, it is not open to his legal re¬ 
presentative to question the validity of the order 
made in execution proceedings. [p 40 (j ji 

(c) Decree — Execution — Objection not 
taken in previous proceedings regarding va¬ 
lidity of decree cannot be taken in subse- 
quent proceedings. 

Where several successive applications for cxecu- 
tion of .a decree are admitted and orders are pass¬ 
ed thereon by a competent Court, without any 
objection being taken by the judgment-debtor re 
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ardiag the validity ol the decree, it is not open 
o him in a subsequent execution proceeding in 
Respect of the same decree to contend that there 
is in fact no decree which can be executed. 

LP 46 0 21 

(d) Civil P.C. (1908), 0.32. R. 3—Sanc¬ 
tion given to appear as guardian of minor 
judgment-debtor—Guardian duly acting—Ab¬ 
sence of formal order of appointment is not 
fatal. 

Where in a-n execution proceeding the Court 
by its action has given-a sanction to the appear¬ 
ance of a person as guardian of a minor judg¬ 
ment-debtor and that person has so appeared and 
acted on behalf of the minor, the absence of a for¬ 
mal order of appointment under O. 32, R. 3, Civil 
P. C., is not fatal to the proceedings and the mi¬ 
nor is bound by them. [p 48 C 2] 

(e) Limitation Act (1908), Art. 182—Appli¬ 
cation asking for sale of different properties 
can be in continuance of previous applica¬ 
tion. 

decree-holder is entitled to treat an apidica- 
tion for execution of a decree as in continuation 
of a previous application even when he wants to 
proceed to sell didcrent properties. LP 51 O 1} 

(f) Civil P. C. (1908), 0.21, R. 11(2)— 
Material defect—Mistake in entering date of 
decree is not material defect. 

An execution proceeding can only be vitiated 
by material defects. LP 51 C 2] 

A mistake in entering the date of the decree in 
an application for execution is not a material 
defect so as to vitiate the proceedings. LP 51 C 2] 

(g) Limitation Act (1908), Art. 181—Fraud 
of judgment-debtor in collusion with auction- 
purchaser— Sale set aside—Decree can be 
executed within three years from date of set¬ 
ting aside sale. 

Where an execution sale is set aside on account 
of the fraud of one of the judgment-debtors in 
collusion with the auction-purchaser, the decroc- 
holder has, under Art. 181, three years from the 
date of the setting aside of the sale within which 
to execute the decree. LP 52 C 2] 

Hasan Imam, Rajendra Prasad and 
Ambica Prasad Upadhaya —for Appel¬ 
lant. 

Rash Bekari Ghose, Purnendu Nara- 
yan Sinha. Shorashi Charan Mitter 
and Naresh Chandra Singh —for Res¬ 
pondent. 

Judgment.—This is an appeal against 
ail order of the Subordinate Judge of 
Chapra rejecting a petition of objec¬ 
tion filed under S. 47, Civil P. C., in 
an execution case. The following are 
shortly the facts of the case: 

On 29th August 1902 one Ram- 
sundcr Sahi, who was commonly known 
as the Lai Saheb of Manjha, borrowed 
Rs. 3,40,000 from the estate of Kumar 
Siiish Chandra Sinha of Paikpara near 
Calcutta by mortgaging his estate. At 
that time the Paikpara estate was in 
the hands of a Receiver, Mr. Miitter 
On 6th November 1902 Kumar Sirish 
Chandra Sinha died leaving a Will, 
winch had been e.KCCUted by him on 
18ih June 1902. By this Will his 


mother, Rani Devendra Balia Dassi and 
Kumar Satish Chanwra Sinha were ap¬ 
pointed executors. On 24th July 1903 
the executors applied for probate of the 
Will but the Receiver continued in pos¬ 
session. On 7th April 1904 Mr. Mitter 
was discharged from the receivership 
and one Mr. Haider was appointed. 
On 13th September 1907 Mr. Haider 
sued on the mortgage. On 26th May 

1908 he obtained a preliminary decree. 
On 1st December 1908 he applied, 
under S. 89, T. P. Act, for an order 
absolute for sale of the mortgaged pro¬ 
perty. The order absolute was passed on 
2nd January 1909 and on 27th January 

1909 the first application for execu¬ 
tion was filed. This was registered as 
Case No. 14 of 1909. On 18ih Febru¬ 
ary 1909 a notice under O. 21, R. 66, 
Civil P. C., was served and received 
by the Am-Mukhtear of the judgment 
debtor. Subsequently on 22nd February 
1909 the decree-holder asked for time 
to make substitution in place of Lai 
Saheb, the judgment-debtor who had 
died. Time was allowed and on 5th 
March 1909 the decree-holder applied 
to substitute Hira Saheb, the brother 
of Lai Saheb deceased. The order of 
substitution was made on 13th March 
1909 and on the same date a notice 
was ordered to be issued to Hira Saheb 
under 0.21, R.66. It was then discover¬ 
ed that Lai Saheb had left two Wills, 
one in favour of Pertap Sahi, minor son 
of Sheo Pertap Sahi, and another in fa¬ 
vour of Keshwa Sevendra Sahi, minor 
son of Hira Saheb, and that probate of 
both Wills had been applied for. The 
decree-holder therefore asked for sub¬ 
stitution of both these minors and their 
fathers. Substitution was made but no 
guardian was appointed for the minors, 
and again notices under O. 21, r. 22, 
were ordered to issue. These notices 
were served and subsequently notices 
were issued under O. 21, r. 66. Hira 
Saheb and his son did not appear. 
On 6th August 1909 the Receiver of 
the judgment-debtor’s estate made a 
payment of Rs. 6,039 to the decree- 
holder and on 21st August 1909 Sheo 
Pertap Sahi objected to the valuation. 
A miscellaneous case was started and 
the proceedings in the execution case 
were stayed until the hearing of this 
objection. On 9th October 1909 the 
objection petition was dismissed and 
the execution case was also disposed 
of, another petition being ordered to 
be filed. The matter of the Will was 
amicably settled and probate was ordered 
by the District Judge to be granted to 
Hira Saheb as guardian of the minor 
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appellant on 28th September 1909, but 
it was never taken out. 

On 15th November 1909 a second 
application for execution was made by 
the Receiver of the decree-holder’s es¬ 
tate. The application was made against 
Hira Saheb for himself and as guardian 
of his minor son, but no guardian was 
actually appointed by the Court. On 
20th November 1909 there was an 
order for issue of notices under O. 21, 
r. 66, and on 1st December 1909 an 
application was made by the decree- 
holder that Rs. 2,000 had been paid 
by the receiver of the judgment- 
dobtor's estate. The sale proclama- 
tion was then issued and 7th February 
1910 was fixed for the sale. Mean- 
^vhile Mr. Haider died and an applica¬ 
tion was made on behalf of the decree- 
holder for time to make substitution. 
Hira Saheb objected to time being 
granted, and eventually the following 
order was passed by the Court: “The 
present case should be disposed of, 
leaving it to the legal representative to 
make another application for execution.” 
By this time another receiver Mr. 
Mozumdar had been appointed and on 
18th March 1910 he made another, the 
third application for execution against 
Hira Saheb for self and as guardian 
of the minor, which was registered as 
Case No. 44 of 1910. Again no 
guardian was appointed. The usual 
notices were served and 2nd May 1910 
was fixed as the date for the sale. Be¬ 
fore the date fixed for the sale the 
decree^older asked for permission to 
bid. This was granted, but at the 
same time Hira Saheb who had ap¬ 
peared oif his own behalf filed a peti¬ 
tion of objection to the execution pro¬ 
ceedings on the ground that there was a 
mistake in the list of properties. The 
decree-holder asked to be allowed to 
amend the execution petition, but this 
was refused and on 28th May 1910 the 
execution application was dismissed, the 
decree-holder being directed to make a 
fresh application. 

On 6th .\ugust 1910 Mr. Mozumdar 
made the fourth application for execu¬ 
tion, which was registered as Case 
No. 107 of 1910. .\gain no applica¬ 
tion was made for the appointment of 
a guardian and no guardian was ap- 

Court. 17th November 
1910 was fixed for the sale, but on that 
date Hira Saheb filed an objection 
under S. 47, Civil P. C., and the exe¬ 
rtion case was adjourned' sine die. 

I he decree-holder then made an ap- 
pliranon, stating that the receiver of 
Tal Saheb’s estate had paid in Rupees 


5,000 on 22nd November 1910 on ac¬ 
count of the decree, and on 7th January 
1910 the execution case was disposed 
of. The miscellaneous case was taken 
up and disposed of on 29th May 1911, 
On 14th June 1911 Mt. Mozumdar 
made the fifth application for execu¬ 
tion, which was registered as No. 118 
of 1911 and a date was fixed for the 
return of the notices under O. 21, 
R. 66, but on that date the minor filed 
an objection under S. 47, Civil 
P. C., through Hira Saheb his father 
and his guardian objected to himself 
(Hira Saheb) being made a party. This 
application was allowed and on the 
same date the execution case was dis¬ 
missed. An appeal was filed to the 
High Court against the order dismiss¬ 
ing the execution case and it was 
ordered to be revived and proceeded 
with. The record was received back 
in the lower Court on 16th January 
1912 and 9th March 1912 was fixed 
for hearing the objection. The objec¬ 
tion was disallowed and 3rd June 1912 
was fixed for the sale. Subsequently 
the decree-holder certified payment of 
Rs. 4,485. The execution case waa 
then taken up and the sale took place 
on 11th June 1912, the properties be- 
purchased by the Maharaja of 
Hathwa. There was an application to 
set aside the sale, which was rejected. 
An appeal was preferred to the High 
Court and the order of rejection was 
set aside. The case was then reheard 
by the Subordinate Judge, who set aside 
the sale on 31st May 1916. 

On 11th July 1916 the sixth applica¬ 
tion for e.xecution was presented. This 
application was presented by Rani 
Devendra Balia Dasi, who is the c.xe- 
cmrix of the estate of Kumar Sirish 
Chandra Sinha. She stated that the 
persons against whom the decree was 
sought to be executed were ‘‘Babu 
Keshavendra Sabi, minor son of Babu 
Hari Marcndra Sabi alias Hira Saheb 
deceased, as the sole legatee under the 
will of the original mortgagor judg- 
mont-(lobtor, Babu Shaym Sevendra 
Sain alias Lai Saheb deceased Cof which 
will probate was ordered to issue to 
the said Hira Saheb but not actuallv 
ipue^d or taken out) and also as one of 
the heirs of his father, the said Babu 
Harendra Sabi alias Hira Saheli de¬ 
ceased, through his said minor’.s mother 
ami guardian Mt. Dulhin Birja Koer, 
who was apDointed guardian bv order 
of the High Court in Miscellaneous 
Appeal No. 311 of 1913.” There arc 
also two others against whom the appli¬ 
cation is directed, namely, the sons of 
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Hira Saheb. An objection to this execu¬ 
tion was made on behalf of Keshaven- 
dra Sahi under S. 47, Civil P. C., in 
which the points urged before the Sub¬ 
ordinate Judge were. “(1) That there 
is no final mortgage decree and the 
decree stated in column 3 cannot be 
legally put into execution. (2) That 
the execution petition is not according 
to law. (3) That Rani Devendra Bala 
Dassi is not competent to file the appli¬ 
cation for execution, as she has not dis¬ 
closed the right by which she makes the 
application and she has not taken any 
step to get herself substituted in place 
of the previous decree-holder. (4) That 
the present execution is barred by limi¬ 
tation as against the petitioner, he not 
having been made a party in the pre¬ 
vious execution so that he is not bound 
by anything done or any order passed 
in those cases. (5) That Babu Chan- 
der Sekhar Prasad Singh, the Receiver 
of the mortgaged property, not being 
made a party to the execution case, 
cannot proceed. (6) That the decree- 
holder is not entitled to get the costs 
of the previous execution cases.” 

The learned Subordinate Judge by 
his judgment of 9th December 1916 
lias overruled all the objections and 
directed the execution to proceed. The 
minor judgment-debtor has appealed to 
this Court. The first point taken in 
appeal is that the execution proceedings 
are illegal, inasmuch as there is no 
final decree for the sale of the mort¬ 
gaged properties as required by O. 34, 
r. 5. Civil P. C., and hence there is no 
decree to be executed. The mortgage- 
decree was passed on 25th May 1908 
under S. 88, T. P. Act, (4 of 1882) 
directing the amount due on the mort¬ 
gage bond with costs and interest to be 
paid within 6 months and “on default the 
mortgaged properties to be sold for the 
realization of the sum.” The sum speci¬ 
fied in the decree was not paid within 
the time fixed for payment and on 1st 
December 1908 the decree-holder filed 
an application, praying that under the 
provisions of S. 89, T. P. Act, an order 
absolute for the sale of the mortgaged 
properties might be made. On the same 
date the Court directed notice to issue 
on the judgment-debtor to show cause 
why the decree nisi should not be made 
absolute and fixed 2nd January 1909 
for disposal. This notice was served 
upon the judgment-debtor and on 10th 
December 1908 the Court accepted the 
service as sufficient. On 2nd January 
1909 the following order was passed on 
the order sheet in Mortgage Suit 
No. 235 of 1907: “Defendant is ab¬ 
sent though served with a notice, which 


seems to have been received by his 
Mookhtear. The decree nisi will now 
be made absolute with costs,” (p. 195). 
The Court at the same date made the 
following endorsement in its own hand 
on the certified copy of the decree filed 
by the judgment-debtor. “Decree nisi 
made absolute, vide order dated 2nd 
January 1909, with costs, Rs. 2-8-9.” 
This order was copied by a clerk of 
the Subordinate Judge’s office on the 
original decree and signed by him; this 
copy does not bear the signature of the 
Court. 

Mr. Hasan Imam on behalf of the 
judgment-debtor contends that as the 
present Code of Civil Procedure had 
come into force on 1st January 
1909 and as amongst other sections 
of the Transfer of Property Act, Ss. 88 
and 89 were repealed (Sch.5, Civil 
P. C.,) and in Ueu of them O. 34, 
Rr. 3 to 5, Civil P. C., were substitu¬ 
ted, a decree absolute as required by 
O. 34, r. 5, should have been pre¬ 
pared, and that without such a decree 
the property could not be sold. He 
urges that the amendment prescribed 
a new rule of procedure, and that 
therefore the Court had no jurisdic¬ 
tion to make an order under S. 89 
which had been repealed by the Code 
of Civil Procedure. Cl. 2, R. 5 requires 
that when the payment mentioned in 
a preliminary mortgage-decree under 
rule 4 is not made, the Court shall, 
on application made in that behalf by 
the plaintiff, pass a decree that the 
mortgaged property or a sufficient part 
thereof be sold and that the proceeds 
of the sale be dealt with as mentioned 
in r. 4 of the same order. tThis rule 
of the Code of Civil Procedure then 
made this change, that while under S. 
89. T.P. Act, the Court was only re¬ 
quired to pass an order absolute for 
sale of the mortgaged property, rule 5 
requires the Court to make a “decree” 
for sale of the mortgaged property. 
This amendment was due to a conflict 
of decisions in the different High Courts 
as to whether the right of the decree- 
holder to execute the decree accrued 
after the passing of the preliminary- 
decree under S. 88, T. P. Act, or after 
an order absolute under S. 89 of the 
Act and also as to whether the period 
of three years’ limitation for the execu¬ 
tion of the decree should run from the 
date of the preliminary decree or from 
the date of the order absolute. In sup¬ 
port of his contention that a final decree 
is necessary in this case, Mr. Hasan 
Imam has relied on the case of Mahant 
Krish na Daya l v. Sakina Bibi (1). In 
(1) U916] 34 I C 27”. 
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that case the decree absolute under 
S. 89» T. P .Act, was made long be¬ 
fore the new Civil Procedure Code came 
into force; the application for execu¬ 
tion of the decree was made 12 years 
after the date of the decree, and it was 
held that the case was governed by the 
new Code of Civil Procedure under 
S. 48 of which the execution was barr¬ 
ed. This case had no application to 
the present case. 

It has not yet been definitely settled 
whether in cases in which the preli¬ 
minary decree has been passed under 

S. 88, T. P. Act, an application made 
for a decree absolute is governed by 
the Civil Procedure Code or not. In 
the case of Madhab Moni Dasi v. Pa¬ 
mela Lambert (2) Mukherji, J., was of 
opinion that no final decree need be 
prepared under the new Code of Civil 
Procedure in order to enforce the pre¬ 
liminary decree passed under S. 88, 

T. P, Act. In Amolak Chand v. Sha- 
rat Chandra (3) Sir Lawrence Jenkins 
considered this case, but thought that 
the point did not directly arise, and as 
there was no necessity to decide the 
point in the case before him the ques¬ 
tion was left open. It is also unneces¬ 
sary for us in this case to consider the 
point, because the proceeding to make 
the decree absolute was pending at the 
time when the Code of Civil Procedure 
came into force, and the contention of 
Sir Rashbehari Ghose on behalf of the 
decree-holder respondent is that this 
being so and a notice of the application 
for an order under S. 89 having been 
.^erved on the original mortgagor, the 
repeal of S. 89 does not affect the 
proceedings pending under that section. 
This contention is based on S. 6, Gene¬ 
ral Clauses Act, and it appears to us 
that it must prevail. 


In the case of Mungal Pershad Di 
chit V. Grija Kant Lahiri (4) their Lord 
ships of the Judicial Committee hel 
that an application for execution fo 
a decree is an application in the sui 
in which the decree has been obtained 
?»nd that nothing contained in S. 2 o 
in part 2. Act 9 of 1871 shall appl 
to suits instituted before 1st April 187o 
and hence nothing contained in Sch. 
of that Act extended to an applicatio 
for execution of a decree in a suit insti 

that date. In Umesh Chun 
der Das v. Chunchiin Ojha (5) it wa 
ncld that the mortgage was execute 

flOtOl S7 Cal~70r>=6'l“c 537 ~ 

(3) [lOin 38 Cal 913=11 I C 943 

(4) 8 Cal 51=8 I A 123=4 Sar 24 

(5) [18881 15 Cal 357. 


before the Transfer of Property Act 
came into force and when Regn. 17 of 
1806 was in force and notice tor fore¬ 
closure had been served in a proceeding 
under that regulation, the proceeaing al¬ 
ready commenced was saved by S. 6, 
General Clauses Consolidation Act 1 of 
1868, and the new procedure would not 
apply. Mitter, J., further held that the 
mortgagee had obtained not only an 
inchoate right, that is, a mere chance 
which migiit be developed into a sub¬ 
stantive right, but had acquired a ves¬ 
ted right as a mortgagee, and there¬ 
fore the new Transfer of Property Act 
would not destroy that right. This was 
also the view taken in the case of Baij 
Nath Pershad Narain Singh v. Mohes- 
wari Pershad Narain Singh (6) and 
in Mohabir Pershad Narain Singh v. 
Gungadhur Pershad Narain Singh (7) 
^d also in the case of Madhab Moni 
Dasi y. Pamela Lambert (2), where 
an application for an order absolute 
under S. 89, T. P. Act, was made 
on 9th September 1908 and was pend¬ 
ing at the time when the new Code of 
Civil Procedure came into force. 

In the present case the application to 
make the decree absolute was made 
before the new Civil Procedure Code 
came nito force, and the right of the 
decree-holder to sell had already ac¬ 
crued by the default of the judgment- 
debtor to pay the decretal amount 
within the time fixed in the preliminary 
decree of 26th May 1908. The right 
to apply for the sale of the property 
had become vested in the decree-holder 
and notice of the application had been 
served. The order absolute was an order 
made m continuation of the mortgage 

had been instituted before 
Civil Procedure Code came into force 
and of the preliminary decree wliich 
had been made prior to the passing of 
that Act. The proceeding for order 
absolute was therefore a pending pro¬ 
ceeding and was governed bytheTrans- 
fer of Property Act. This being so 
the decree which was to be executed 
was the preliminary decree of 26th 
May 1908. which the order in the 
Court dated 2nd January 1909 made 
absolute and the proceedings being un¬ 
der S. 89, T. P. Act, no final decree 
was necessary. 

• learned Subordinate Judge,in his 

judgment on the application made to 
set aside the sale, has said that the 
order absolute passed in this case was 
in accordance with the usual practice 
m_cases under S. 89, T. P. Act. There 

(6) HB871 14 Cal 451 

(7) [18873 14 Cal 599. 
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*nor was properly described to be under 
the guardianship ol his lather and she 
admiited that the father acted as guar¬ 
dian throughout. Her only charge 
against Hira Saheb was that he was 
not protecting the interest ot the minor 
by applyiing for setting aside the sale. 

The reason suggested in her applica¬ 
tion was that the eldest son of Hira Sa¬ 
heb was married to the daughter of 
the Maharani of Huthwa, the auction- 
purchaser, but the marriage is said to 
have taken place in May 1910, long 
after several executions of the decree. 
This application by the minor’s mother 
was refused but on appeal to the High 
Court the order was set aside and the 
matter was referred to the Subordinate 
Judge for rehearing. For reasons given 
in his judgment, the learned Subordi¬ 
nate Judge found that there had been 
irregularity in the matter of sale which 
had caused great loss to the minor, 
and, as has already been said, he set 
aside the sale. In his judgment he 
found that Hira Saheb acted against 
the interest of the minor in making 
the petitions of 4th and 11th June 
1912. 

We are not satisfied that the learned 
Subordinate Judge has taken a correct 
view of this case and Hira Saheb's 
conduct is capable of an entirely dif¬ 
ferent construction. A very simple ex¬ 
planation of Hira Saheb making the 
applications on 4th and 11th June 1912 
in his own name and not on behalf 
of the minor is that he did not wish to 
bind the minor. After the sale when 
Hira Saheb found that the property 
was purchased by the Huthwa Raj at 
13 times the net income, which was a 
breach of the arrangement that the 
purchase should have been 25 times 
the net income, Hira Saheb negotiated 
with the Huthwa Raj to give up the 
purchase and with the decree-holder to 
take a usufructuary mortgage of the 
entire property by advancing Rupees 
44,000 over and above the amount ot 
the decree. The Maharani of Huthwa, 
by a petition to the Court, agreed to 
give up her purchase. From this it 
would appear that Hira Saheb was re¬ 
ally not acting against the interests of 
the minor. It is also significant that 
during the hearing of the application for 
setting aside the sale the allegation of 
fraud"against Hira Saheb was admitted 
to be not proved, and the learned Sub¬ 
ordinate Judge accepted this. We our¬ 
selves are of opinion that all that can 
be urged against Hira Saheb in regard 
to the sale matter is that he committed 
an error of judgment in making the 


applications of 4th and 11th Jime 1912^ 

Even however if we accept that in 
regard to the sale Hira Saheb acted 
contrary to the interest of the minor, 
it has nowhere been suggested that be¬ 
fore 4th June 1912 he acted contrary 
to his interest, nor can it be suggested 
that he had any interest adverse to him. 
He applied for and obtained an order 
for probate of the will of Lai Saheb 
for the minor. It is true that he did 
not actually take out the probate, pro¬ 
bably because he did not wish to pay 
the fees which were heavy. By get¬ 
ting the grant of probate he renounced 
whatever interest he may have had as 
brother of Lai Saheb in the property, 
and throughout the execution proceed¬ 
ings he, as has been found by the 
learned Subordinate Judge, “fought 
tooth and nail to thwart the decree- 
holder.” There can be no doubt on 
this point. Hira Saheb from time to 
time ^ade various objections to the 
execution of the decree, all in the in¬ 
terest of the minor. In the fifth ap¬ 
plication he filed a petition on behalf of 
the minor dated 8th July 1911, ex¬ 
pressly stating that he had no interest 
in the estate of Lai Saheb, that the 
entire estate belonged to his minor 
son, and that he himself ought not to 
be made a party to the execution pro¬ 
ceedings. The Court allowed the peti¬ 
tion and on appeal being made to the 
High Court by the decree-holder Hira 
Saheb appeared on behalf of the minor 
and contested that appeal. Taking the 
worst view of the case therefore up to 
4th June 1912 Hira Saheb not only 
had no adverse interest to the minor 
but he was doing everything in his 
power to assist the minor in resisting 
the claims of the decree-holder. More¬ 
over, Hira Saheb was the obvious guar¬ 
dian of the minor, being not only his 
father but his executor by implication 
under the will. 

It is true that Hira Saheb was never 
appointed guardian ad litem by the 
Court and that under the Civil Proce¬ 
dure Code the Court is bound to ap¬ 
point a proper person to act on behalf 
of a minor, but it has been held in a 
large number of cases that, although 
no formal appointment has been made, 
where the Court by its action has given 
its sanction to the appearance of a 
person as a guardian, the absence of 
a formal order of appointment is not 
necessarily fatal to the proceedings. 
This was the view taken in the follow¬ 
ing cases: Midnapore Zamindari Co: 
v. Oob'fnda Mahio (15). Krishna Per^ 
(l5)“Tl9Mr^ 0 I* J SI. ^ 
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shad Singh v. Gosta Behari Kundu 

(16) and by their Lordships ot the 
Privy Council in the cases of Hari 
Saran Moitra v. Bhubaneswari Debi 

(17) and Walian v. Banke Behari 
Pershad Singh (18). In this last case 
in which the law has been very fully 
discussed, their Lordships of the Privy 
Council set aside a decree of the Full 
Bench of the Calcutta High Court re¬ 
ported as Suresh Chander Warn Chow- 
dhury v. Jagut Chunder Deb Chow- 
dhrani (19) Mr. Hasan Imam for the 
respondent has in his argument re¬ 
ferred to the judgment of the Calcutta 
High Court at pp. 4, 5 and 6 of the 
paper-book, by which the matter of 
setting aside the sale of 11th April 
1916 was remanded to the learned 
Subordinate Judge for further hearing. 
In that judgment the learned Judges 
said that the minor was not represented 
in the petition of 4th and 11th June 
1912, and they made some further re¬ 
marks which might suggest that they 
held that the’minor had not been repre¬ 
sented in the execution proceedings at 
all. This cannot be so however because if 
they had intended to hold that the 
minor was not represented in the exe¬ 
cution proceedings at all, the sale would 
have been void so far as the minor 
was concerned and they would not have 
remanded the case for rehearing. It 
is therefore clear that there is no find¬ 
ing of the learned Judges in that case 
that the minor was not represented in 
the execution proceedings. All that they 
intended to hold was that he was not 
represented in the applications of the 
4th and 11th June 1912. Further, Mr. 
Hasan Imam has relied in support of 
his proposition that the minor was 
not represented on the cases reported 
as Rashid-un-nisa v. Muhammad Ismail 
Khan (20), Hanuman Prasad v. 
Muhammad Ishaq (21), Partab Singh 
V. Bhabiiti Singh (22), Singaravelu Pit- 
lai V. Murugesa Pillai (23) 2 ind Puma 
Chandra Kumar v. Bejoy Chand (24). 
In the case reported as Rashid-un- 
nisa V. Muhammad Ismail Khan (20), 
above referred to. a married woman 

(16) [19071 5 Cal L J 434. ' 

(17) L18891 16 Cal 40=15 I A 195=5 Sar 198 

(P C). 

(18) (19031 30 Cal 1021=30 I A 182=8 Sar 
512 (P C). 

(19) [18871 14 Cal 204. 

(20) [19091 31 All 572=36 I A 168=3 I C 864 
(P C). 

(21) [19061 28 All 137. 

(22) [19131 35 All 487=40 I A 182=16 O G 
247=21 I C 288 (P C). 

(23) [19111 12 I C 69. 

(24) [19131 18 I C 859. 
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vvaSfi^^^fl,^Eiai^lK<^flR/fc^the ap- 
po flHme i i t -of ttie Court. As a married 
woman was at that time incompeieiit to 
represent a minor, the case lias no 
bearing on the present case. 

in tiie cases of Hanuman Prasad v. 
Muhammad Ishaq (21), Partab Singh 
V. Bhabuti Singh (22) and Singaravelu 
Pillai V. Murugesa Pillay (23), above 
relerred to, tiie guardian who acted 
had an adverse interest to the minor 
and acted adversely to the interest of 
the minor. in the case of Puma 
Chandra Kumar v. Bejoy Chand (24) 
their Lordsliips held that the minor 
plaintiff, who was not properly repre¬ 
sented in the suit, would be bound by 
the decree if he had any interest in the 
patni during the period for which the 
rent decree was obtained and in order 
to ascertain that, their Lordships re¬ 
manded the case to the Court below.. 
These cases are clearly distinguishable* 
from this case and from the case re¬ 
ported as Walian v. Banke Behari Per¬ 
shad Singh (18), in which the prin¬ 
ciples which must govern the present 
case are laid down. The minor was 
therefore properly represented by his 
father certainly up till the date of 
the application made on 4th June 1912 
and in our opinion throughout the pro¬ 
ceedings, ^nd the omission of a formal 
order to appoint him as such under 
O. 32, Civil P. C., will not vitiate 
these execution proceedings by which 
the minor is, therefore, bound, parti¬ 
cularly as it is not disputed that the 
minor appellant, as the representative 
of the mortgagor, is liable for the 
mortgage-decree. 

Apart from this however on 8th Feb¬ 
ruary 1915 during the pendency of the 
5th execution case the High Court di¬ 
rected that the mother should be ap¬ 
pointed guardian of the minor and she 
was allowed to prosecute the application 
to set aside the sale on his behalf. Sub¬ 
sequently a formal application was made 
to the Court and she was formally ap¬ 
pointed guardian in August 1916 in the 
present execution. If then there was any 
defect in the representation of the 
minor, it was made good as soon as 
his mother was appointed guardian, and 
this appointment must be held to relate 
back to the date of the 5th application 
for execution made in June 1912. That 
application itself was within three years 
of the date of the decree. The minor 
was, therefore, properly represented and 
the execution was taken out within 
time. This was the view taken in Khcni 
Karan v. Hardayal (25\ Rup Chand v. 

(25) [1882] 4 All 37. ' ' ' 
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Dasodfia- (26), Peary Mohan v. Naren- 
dra Nath (27), Jiwat Dube v. Kali 
Charan Ram (28) and Chhayunnessa 
Bibi V. Kazi Basirar Rahman (29). 
There are numerous other cases on this 
point to which it is unnecessary to reter. 
'I'he next point urged is that the appu- 
calioiis for execution are not made in 
accordance with law and that the last 
application is not made in continuation 
of the previous applications. In sup¬ 
port of the contention that the appuca- 
tions are not in accordance with law, 
Mr. Hasan Imam points to certain de¬ 
fects in drawing up the various applica¬ 
tions for execution. The defects to 
wliich he refers are: (1) that the cor¬ 
rect date of the decree has not been 
entered; (2) that all payments which 
were made under the decree have not 
been mentioned in the applications; 
(.3) that the properties mentioned in the 

different applications are not the same; 
and (4) that the parties are not the 
same. We are of opinion that there arc 
no material defects in any of the execu¬ 
tion applications and we are prepared to 
. 3 .gi;'e 6 with the Ic&riicd Subordins^tc 
Judge that the proceedings were all 
one continuous proceeding, but it is 
unnecessary to go into this question 
in detail because the fifth application 
for execution made on 14th June 
was made within three years'of the date 
of the decree, so that if there are no ma¬ 
terial defects in the 5th application or the. 
last application and this last application 
is made in continuation of the 5th appli¬ 
cation, it is not barred by limitation. 
It is therefore only necessary to deal 
specifically with defects in ^ 

they relate to the application for exe¬ 
cution and the present application. 

The lirst defect referred to is n re¬ 
gard to the date of the decree. The 5th 
fnnlication gives the date of the decree 
as 26th May 1908, that is to say. the 
date of the preliminary decree. The argu¬ 
ment that this date was incorrect has no 
force because, as we have already held, 
what was to be executed was the preli¬ 
minary decree and there was no neces¬ 
sity for any final decree. Apart from this 
however even if there were a mistake 
in the date of the decree, it cannot be 
considered to he a material defect be¬ 
cause there could be no doubt in the 
mind of the judgment-debtor as to the 
intention of the decree-holder or as to 
what decree it was intended to execute. 

(2fij [190R1 30 All 55. 

(27) linioi 37 Cal 229=.37 I 27 = 5 I C 104 

(P C). 

(•iH) IIROH) 20 All 478. 

(29) LlOlO) 37 Cal 399=5 I C 532. 
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That a mistake in thp date of the decree I 
is not a material defect was held in’ 
Jiwat Dube v. Kali Charan Ram (28). 

The next defect pointed out is in re¬ 
gard to non-entry ot payments. The pay¬ 
ments which had been made towards the • 
decree are not entered at all in the 5th 
application, but the entry in column 7 
is as follows: “Rs. 4,65,535-5-9 be¬ 
sides interest which may be found due 
up to the date of sale according to the 
calculation of the office at the rate of six 
per cent, per annum.” 

The various payments ivere all noted 
in the registers and, as the learned Sub¬ 
ordinate Judge has^ held, in preparing 
the account the office would certainly 
consider them in making the calculation 
and processes would issue for the am¬ 
ount arrived at on such calculation. The 
fact therefore that these payments were 
not mentioned in the application for 
execution was not a material point and 
could not possibly prejudicially affect 
anyone. We therefore agree with the 
learned Subordinate Judge that the 
non-entry of previous payments was not 
a material irregularity which would be 
fatal to the application. The third defect 
urged is that some of the properties men¬ 
tioned in the former execution applica¬ 
tion are not identical with those in the 
present application. In the body of each 
of the execution petitions the decree- 
holder has expressly slated that the 
properties to be proceeded against are 
the mortgaged properties, and the sche¬ 
dules refer to these mortgaged proper¬ 
ties. It is true that there arc some ap¬ 
parent differences in the description of 
the. properties as mentioned in the 5th 
application and the present application, 
but they are not material differences. 
Some of the villages mortgaged are not 
traceable and in respect of one of the 
properties the judgment-debtor had only 
a limited interest which on his death 
reverted to the Bettiah Raj. In respect 
of these properties the decree-holder 
has made an application, dated 22nd 
July 1917, that she does not want to 
proceed against them. As regards one 
property, Godna Masehri, is is described 
as Masehri only. This is a trivial mis¬ 
take. The Court below has overruled 
the objection in regard to the slight 
difference in the description of proper¬ 
ties, on the ground that the mortgaged 
properties consist of 150 villages scat¬ 
tered over a large part of the District 
which bear many Touzi numbers and 
the trivial mistakes referred to above 
have been rectified in the last applica¬ 
tion. The Subordinate Judge has held 
that the property as a whole sought to 
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be sold is not different from the pro¬ 
perty mentioned in the previous applica¬ 
tions. With this view we agree. Further, 
we may add that no objection on the 
ground of difference of properties was 
taken in the petition of 2nd September 
1916, either generally or specifically. 
The objection was taken for the first 
time on 21st December 1916 and on 
the authority of Mungul Pershad Dic- 
hit V. Grija Kant Lahiri (4), to which 
we have already reierred, we arc of 
opinion that the appellant was preclu¬ 
ded from taking this objection. The 
case of Bihari Lai Aiisr v. Jagarnat/i 
Prasad (30) also supports this view. 

The last defect urged is that the 
names of. the parties are not the same. 
The difference is that in the 5th execu¬ 
tion, Hira Saheb being dead, his two 
sons, in addition to the minor appel¬ 
lant have been made parties. The minor 
appellant has been described as a lega¬ 
tee and as heir of Hira Saheb. The 
other two sons are described as his 
heirs. It has already been pointed out 
that probate of the Will of Lai Saheb 
has not yet been taken out. The decree- 
holder therefore made Hira Saheb as 
\vell as his minor son who was men¬ 
tioned as a legatee in the Will parties 
to the execution proceedings and when 
Hira Saheb died, his sons were substi¬ 
tuted in his place. It appears to us that 
tliis course adopted by the decree- 
holder was justified. He did not know 
who the heirs were, and in order to 
make himself secure he brought all the 
sons of Hira Saheb on to the record. 
We are supported in this view by the 
case of Akikunnissa Bibee v. Roan Lai 
Das (31). 

Lastly, it has been contended that 
the relief sought in the present applica¬ 
tion is different from the reliefs sought 
in the previous applications. There is 
no force in this contention. The decree- 
holder has throughout prayed for the 
sale of the mortgaged properties as 
required by O. 21, R. 1-J—(2). If 
was held in the case of Bihari Lai Misr 
V. Jagarnath Prasad (30) that the 
decree-holder was entitled to treat the 
application in continuation of a former 
one, even when he wanted to proceed 
to sell different properties. Mr. Hasan 
Imam has relied upon the case of Vira- 
sami V. Athi (32), where the relief 
sought in the first application was for 
sale and in the subsequent application 
mr the arrest of the judgment-debtor. 
1 he reliefs therefore were obviously 

(30) [190G1 28 AH C.51.'” -- 

(31) 118981 25 Cal 133 

(32) 11884] 7 -Mad 505. 


unaer u. 21, R. T-j, sub- 
Us. (.2) and (3), and this case lias no 

fhe ‘h I^^esent case. None of 

the defects then pointed out to us either 

delect, aiid without material, delect^ 

proceedings could not be 
Vitiated. It is hardly necessary to refer 
o authorities on this point, but a refe?- 

bench case 

^^niayyan v. Kadir 
Bac/ia 6ahjb (34), Mathura Prosad v 

Kalka Dube v! 

Bisheshar Patak (36). 

applications for execution then 
arc not vitiated by any material defect • 
they must therefore be held to have 
been made m accordance with law. The 
6 th application is, in our opinion, an 
application imde in continuation of the 

unless the execution applica¬ 
tions previous to the 5th application 
PjJ'^PJ^iy determined and legally 
disposed of, the present application for 
execution will also be in coAtinuadon of 
those former applications. A reference 
to the orders disposing of the several 
applications will show that none of these 
applications were disposed of in accord¬ 
ance with law. The decree-holder was 
not guilty of any fault or laches in ThI 
piosecution of the executions. She is 
therefore entitled to treat the present 
application in continuation of the for- 

Court dismissing them. That tlie last 
application is m continuation of the 5ih 
application is in accordance with the 
decision of Chamicr, C. T., in a similar 
case ^<7/n‘2 Zohra v. Syam Kiseti ( 37 ). 
In that case it was contended that the 
application was neither in form nor in 
fac an application made in continuation 
of the 2nd application and that it could 
not be held that the application was 
one made m coiuinuation of the pre¬ 
vious application, because that had in 
fact been dismissed. The learned Chief 
Justice in that case remarked as fol- 
ows: -It seems certain that the Icgis- 

r could not have intended that 

lurthcr cxcciuion of a decree should be 
prevented by the fart that ('xeciuion 
pi occcciings remained pending in tbo 
Courts for many years. In ilic present 
ease as the 3rd application was one 
asking the Court to sell the identical 
property which had been sold before, I 
mi nk that we ^loulcl hold that the ap- 
(.33) [1W081 •is'Cal 59t ' ’ ' 

(34) [19081 31 Mad f>8 

(35) LlOlOl SIC ,579 
(30) tlOOll 23 All lG-2 
(37) [1017] 39 I G 89. 
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plication was one made in continuation 
of the previous application.” 

That case, in so far as tliis point is 
concerned, is indistinguishable from the 
present case and the view taken ap¬ 
pears to us to represent the true inten¬ 
tion of the legislature. The same view 
was also taken in Ratneshwar Singh v. 
Rateshwar Singh (38), Qamaruddin 
Ahmad v. Jawahir Lai (39). Mr. Hasan 
Imam has relied on the ruling reported 
as Mahant Krishna Dayal v. Sakina 
Bibi (1). In that case a decree was 
obtained in 1896 and was several times 
put in execution by the decree-holders. 
Several applications for execution were 
made, the last but one being made on 
6th September 1912. It was dismissed 
for want of prosecution on 5th Decem¬ 
ber 1912 and the last application, 
which was the one being dealt with, 
was made on 18th July 1913. It was 
held that the Civil Procedure Code of 
1908 did not give a fresh starting 
point for limitation, and that the exe- 
cution application was barred as being 
made more than 12 years from the 
date of the decree sought to be exe¬ 
cuted. It was further held that the 
application was not one made m con¬ 
tinuation of the previous application, 
because the relief asked for was ait- 
ferent from the relief claimed m the 
previous application and was directed 
against property which was not touched 
by the former application. It is also to be 
noted that the application of 6th bep- 
tember 1912 was dismissed for want 
of prosecution and hence jhe subse¬ 
tinuation of it; 

Jogendra Chandra Sen 

said case in the Patna Law Journal has 

X-iously no bearing on the present 

the present case the last appli¬ 
cation is clearly an application made 
in continuation of the 5th application 
it is by the same parties for the sale of 
the same properties, and apart from 
the fact that it is also in continuation 
of the earlier applications for execu¬ 
tion. both this and the 5th application 
having been made in accordance with 
law. the 6th application is not barred 
by limitation. Eyen however if the 6th 
application wore not in continuation of 
the 5th application it would not, in our 
opinion, be barred by limitation. 1 he 
sale held in the course of the 5th 
applicatio n wa s set ^sj.d^ on_30tli_l^y 

(.39) [l905l 27 AU 33^=32 I A 10-2=8 Sar 810 
(P C). 

(40) tlOOn Tj C W N 347. 


1916 and the present application was 
made on 11th July 1916. The right to 
execute the decree against the minor 
accrued to the decree-holder after the 
sale was set aside and the limitation 
would be three years from the date of 
the order setting aside the sale under 
Art. lai,Limitation Act, as held in the 
case of Raghunath Sahay Singh v. Lalji 
Singh (41). It would therefore not 
matter whether the previous execution 
was defective or not, or whether the pre¬ 
sent application is in continuation of 
the 5th execution application or is a 
fresh application. In either' case it 
would not be barred by limitation. In 
the case of Abdul Khayar v. Reazuddin 
(42) it was held that even when the 
sale was set aside in consequence of 
the decree-holder’s fraud and where 
the fraud was practised by the decree- 
holder after his first application for 
execution, the time would run from the 
date of the setting aside of the sale. 
The present case is stronger, inasmuch 
as the sale was set aside not on account 
of any fraud committed by the decree- 
holder but on account of the fraud of 
one of the judgment-debtors in collu¬ 
sion with the auction-purchaser. The 
Court on Slst May 1916 set aside the 
sale and on that very day it dis¬ 
missed the execution case. 

It is hardly necessary to notice 
another argument which has been plac¬ 
ed before us in the case, that probate of 
the Will of Lai Saheb not having been 
taken out, the minor was not the legal 
representative of Lai Saheb under 
S. 187, Succession Act; and Hira Saheb 
fully represented the estate throughout 
the execution proceedings. In this view 
of the case also the whole of the execu¬ 
tion proceeding has been regular and 
the decree-holder can proceed against 
the present appellant after the death 
of Hira Saheb, which occurred less 
than three years before the date of the 
last application for execution. In the 
result we dismiss this appeal with 
costs. 

v.s./R.K. Appeal dismissed. 

(41) L1896I 23 Ual 397. 

(42) [19091 lie 341. 
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Jagdip Narain Singh —Appellant. 

v. 

F. H. Holloway —Respondent. 
Appeal No. 295 of 1916, Decided on 
on 13th February 1917. from appellate 
order of Dist. Judge, Monghvr, D/- 1st 
Tub- 1916. 



1918 Jagdip Narain v. 

Civil P, C, (1908), Ss. 144 and ISl and 
O, 21, R, 92—Sale set aside and judgment- 
debtors restored to possession—Application 
for compensation does not fall within S. 144, 
but is covered by S, 151 and is governed by 
Limitation Act (1908), Art. 181. 

In execution of a decree the shares of the judg¬ 
ment-debtors in certain properties wore sold and 
purchased by the respondent. The sale was sub¬ 
sequently sot aside upon the application of the 
judgment-debtors and they were restored to pos¬ 
session. More than three years after they ap¬ 
plied for compensation for the period for which 
they were kept out of possession; 

Held: that the application was governed by 
Art. 181. Sch. 1, Limitation Act. and was there¬ 
fore barred by time. LP 53 C 2] 

Per Chapina7i, J. —Art. 181, Sch. 1, Limita¬ 
tion Act, applies only to applications made under 
the Civil Procedure Code. 

An application for compensation does not fall 
within S. 144, Civil P. C,. but would be covered 
by S. 151 of the Code. LP 53 C 21 

Obiter dictum.~Au appeal lies from an order 
dismissing such an application, inasmuch as it is 
an adjudication between the parties and is not 
an order from which an appeal lies as from an 
order. LP 53 C 2] 

Per Roey J .—Such an application does not fall 
within S. 144, Civil P. C.. as that section only 
applies to cases in which a decree is varied or set 
aside. LP 53 C 2} 

Abani Bhusan Mukerji —for Ap¬ 
pellant. 

Muhammad Tahir —for Respondent. 

Chapman, J. —In execution of a de¬ 
cree the shares of the judgment- 
debtors in certain properties were sold 
and purchased by the respondent. The 
sale was subsequently set aside upon the 
application of the judgment-debtors. 
The order of setting aside the sale was 
upheld by the High Court on the 3rd 
of August 1908. The judgment-debtors 
applied for restoration to possession 
and possession was restored on the 18th 
December 1910. The appellants be¬ 
fore us, some of whom are the judg¬ 
ment-debtors and others are persons 
who have purchased the rights of the 
judgment-debtors, made an application 
on the 15lh June 1914 for compensa¬ 
tion for the period for which they 
were kept out of possession. The ap¬ 
plication was objected to in the first 
Court upon the ground that the Court 
had no jurisdiction to grant compensa¬ 
tion and upon the ground that the 
application was barred by limitation. 

A preliminary objection has been 
made that no appeal lies and that 
an ad valorem Court-fee should 
have been paid. We have however 
heard the argument upon the ground 
of limitation and we are of opinion 
that the learned Court below rightly 
dismissed the application upon the 
ground of limitation; that being so, 
in my opinion, it would be better for us 
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not to expressly decide whether a 2nd 
appeal does lie in. such a case or not. 
My personal inclination ^vouid be to 
hold that an appeal does lie, inasmuch 
as it was an adjudication between the 
parties and it was not an order against 
which an appeal lies as an appeal from 
an order [S. 2, sub-section (2), Civil 
P. C.J.The learned District Judge has 
held that the application was barred 
by limitation under Art. 181, Sch.l, 
Limitation Act. That article provides 
that applications for which no period 
of limitation is provided elsewhere in 
the schedule or by S. 48, Civil P. C. 
1908, shall be barred by limitation on 
the expiry of three years from the date 
on which the right to apply accrues. 
The present application, though it pur¬ 
ported to be under S. 144, Civil P. C., 
was not strictly within the terms of that 
section. The other section under which 
the Court could have been asked to 
interfere would be S. 151. Though it 
may be argued that S. 151 docs not in 
terms confer any jurisdiction upon the 
Court, yet the result of the enactment 
of S. 151 has been to widen the exer¬ 
cise of the powers of the civil Courts. 
It has been held in a series of deci¬ 
sions, from which it would not be well 
at this late stage to resile, that Art. 181 
applies only to applications made under 
the Civil Procedure ‘Code and that it 
does not apply to applications made 
under other Statutes. This was not an 
application made under another Statute 
and, in my opinion, it would be reason¬ 
able to hold that it was an application 
under the Code of Civil Procedure or 
at least contemplated by the Code of 
Civil Procedure and therefore Art. 181 
would apply. That being so. the right 
to api^ly would expire after three years 
from the date of restoration to posses¬ 
sion. The previous infructuous appli¬ 
cations which arc said to have been 
made would not help the appellants. I 
am also disposed to take the view that 
assuming that an application is ad¬ 
dressed entively to the discretion of the 
Court, the Court would exercise a right 
discretion in disallowing applications 
ma'h' after the period of limitation 
wbi**!! would apply to sviits or applica¬ 
tions asking for a similar remedy. On 
these grounds T would dismiss the ap¬ 
peal with costs. . 

Roe. —T agree that S. 144 clearly 
does not include the application now 
before u«. The section only applies 
to cases in which a decree is varied or 
<^et a«idc. A decree, as defined in S. 2. 
disdnctly excludes any adjudi^a'ion from 
which an appeal lies as an appeal 
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against an order. The proceedings 
from which the present application 
originated were proceedings under 
R. 92, O. 21, and an appeal lies in 
such proceedings as an appeal against 
an order. Since therefore the proceed¬ 
ings before us have been distinctly ex¬ 
cluded from the category of decrees 
they have also been distinctly excluded 
from the operation of S. 144. As to 
what may be the aggrieved parties’ real 
remedy in the matter, I would prefer 
not to express an opinion but I would 
say that I entirely agree with my 
learned brother that upon an applica¬ 
tion which in essence amounts to a 
claim for compensation, the Court 
should not attempt to do justice bet¬ 
ween the parties more than three years 
after the relief sought became open to 
the applicant. I agree that the appeal 
should be dismissed with costs. 

v.s./R.K. Appeal dismissed. 
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Sharfuddin and Roe, JJ. 

Gauri Shanker /os/zZ-^Objcctor — 
Appellant. 

V. 

Afanra} Shiikul and another — Peti¬ 
tioners and Objectors—Respondents. 

.Appeals Nos. 519 and 524 of 1913 
and Misc. Appeal No. 75 of 1914, De¬ 
cided on 29th June 1917, from Origi¬ 
nal Decrees of Dist. Judge, Saran, D/- 
18th August 1913. 

(a) Probate and Administration Act (1881), 
S. 70—One of two executors dying—Caveators 
can proceed against survivor. 

If one of two executors dies, the representation 
of tiie estate of the dece.-ised and of the interests 
of the beneficiaries vests in the remaining exe¬ 
cutor. It is open to the caveators to proceed 
against him alone. LP 55 C ll 

(b) Probate and Administration Act (1881), 
S. 70—Procedure in O. 1, R. 10 governs pro¬ 
ceedings for discharge of caveat—Caveator 
should be discharged when he loses interest 
In estate—Civil P. C. (1908), O. 1, R. 10. 

'J'horo is no provision in the Probate and Ad¬ 
ministration Act for tlie discliargc of a caveat. 
The only rule of procedure governing such a pro- 
cec'cling is O. 1, 11. 10, Civil P. C. A caveat 
should only be discharged where it is shown that 
the caveator has no interest in the estate. 

LP 55 C 11 

(c) Probate— Caveat — Petitioner should 
prima facie show that caveator has no in¬ 
terest and then caveator is to be called upon 
to rebut presumption. 

liio iJGlitioner in a probate proceeding should 
at first produce substantial considerations upon 
Nvhicli prinia facie it can be held that the cavea¬ 
tor cannot possibly have any interest which lie 
claims, and upon the production of those con¬ 
siderations the caveator should be called upon to 
rebut tho presumption arising from the evidence 
procliu*od by the propounder, [V 55 C 21 
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(d) Hindu Law — Succession — Bandhu — 
Nearest bandhu succeeds. 

Under the Hindu law the nearest bandhu suc¬ 
ceeds. A sister’s son and a maternal- uncle are 
therefore preferred to a mother’s sister’s son. 

LP 59 C 1] 

Pugh, Abut Hassan, Muhammad 
Mustafa Khan, Hem Chandra Mitra, 
B. N. Mitra and Khurshed Hasnain 
—for Appellant. 

Hasan Imam, Kulwant Sahai, Har- 
nandan Sahay and Harnarain Persad 
—for Respondents. 

Judgment.—This appeal arises out of 
proceedings in probate of the will of 
one Avadh Bihari Saran Misser, dated 
7th November 1912. Babu Avadh 
Bihari died on 17th November 1912 
leaving-him surviving Brindaban Misser, 
since deceased, who claimed to be Babu 
Avadh Bihari’s mother's brother. Sham 
Chand w’ho claimed to be his mother’s 
sister’s son, and Gauri Shanker who 
claimed to be both his mother’s sister’s 
grandson and his “gotia” in the 9th 
degree. By the terms of the will half 
of the property of Babu Avadh Bihari 
was left to Permanand Misser the son 
of Brindaban and the other half was 
left to Mamraj the husband of Babu 
Avadh Bihari’s deceased daughter. The 
date of the application for Probate is 
the 19th of November 1912. On the 
6 th of January 1913 Sham Chand and 
Gauri Shankar filed caveats. Notice of 
the propounding of the will was served 
upon them and on the 17th of January 
Gauri Shankar filed an objection. Sham 
Chand filed an objection on the 18th 
March 1913 and on 14lh of April 1913 
an application for Letters of Adminis¬ 
tration to the estate. We are informed 
that Gauri Shankar also made an appli¬ 
cation for Letters of Administration. 
The records of the proceedings taken 
upon these applications for Letters of 
Administration have not been printed 
and are not on the record of the case 
before us. The case as it came before 
the District Court was tried upon the 
application of the executors only. Two 
issues were framed: firstly, have the 
objectors any locus standi? Secondly, 
is the will genuine? 

On the evidence that was taken upon 
the first issue it was found by the 
learned Judge that neither Gauri Shan¬ 
kar nor Sham Chand had succeeded 
in proving any interest under which 
they could contest the genuine charac¬ 
ter of the will. The will was therefore 
oroved in common form and Pro¬ 
bate granted. The appeals now filed 
arc aeainst the decision that the objec¬ 
tors had no locus standi and against 
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the order granting Probate of the will. 

It is contended on behalf of the res¬ 
pondents, firstly, that no appeal lies; 
secondly, that as one of the executors, 
Brindaban, is dead, the appeal cannot 
proceed, it does not seem to us neces¬ 
sary to enquire into the question whe¬ 
ther an appeal lies against the order 
refusing permission to the caveators to 
require proof of the will in their pre¬ 
sence. iTor, if indeed that order was 
wrong, it is clear that the order grant¬ 
ing Probate on proof of the will in 
common form was also wrong and that 
the Probate granted on such proof 
should be revoked. 

On the second objection taken we 
hold that even though one of the exe¬ 
cutors be dead, representation of the 
estate of the deceased and of the inter¬ 
ests of the beneficiaries vests in the 
remaining e.xecutor. It is open to the 
caveators to proceed against him alone. 

In dealing with the case on the merits 
it is important to examine closely the 
position of the caveators and to decide 
whether it was right to put upon them, 
as the learned Judge has to put upon 
them, the burden of prooT tnat they 
have an interest in the estate. There 
is no provision in the Probate and 
Administration Act for the discharge 
of a caveat. The only rule of procedure 
governing such a proceeding would be 
O. 1, R. 10, Civil P. C. We have had 
the advantage of obtaining from Mr. 
Hasan Imam the rules of the Calcutta 
High Court on its original side regu¬ 
lating proceedings for the discharge of 
a caveat. It appears therefrom that a 
caveat should only be discharged when 
it is shown that the caveator has no 
interest. 

We arc informed that the practice 
in Calcutta and in England is to place 
the burden of proof upon the caveator. 
We are not prepared to say that this 
is not in accordance with the Civil 
Procedure Code. But if it be correct to 
say that^ a decision that the caveator 
has no interest is not res judicata as 
laid down in Lal'U Aiohan Das v, R_a- 
dha Raman Saha (1), it would seem 
unfair to deny the caveator the right 
to protect the estate from the effect 
of a spurious will unless it can be 
shown that the will could not possibly 
affect his interests. We propose therc- 
torc in dealing with the evidence upon 
the record before us to proceed upon 
the lines which we ourselves would have 
adopted had we been in the position 
of the learned Judge. We should have 
r equired the petitioners to nrodiire first 

U) U8in 10 I C 43T- 
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of all substantial considerations upon 
which prima facie it should be held that 
the caveators could not possibly have 
the interest which they claim, and upon 
the production of those considerations 
to require the caveators to rebut the 
presumption arising from the evidence 
produced by the propounders. 

The first document to be considered 
in this regard is a letter written by 
Gauri Shankar himself to the deceased 
(Ex. 11) protesting against the action 
of Babu Avadh Bihari in taking crimi¬ 
nal proceedings against him with re¬ 
gard to moneys with which Gauri Shan¬ 
kar had been entrusted by Avadh Bi¬ 
hari. In that letter occurs the phrase, 
“Never mind, you are my maternal un¬ 
cle and I am your sister’s son.’’ Sure¬ 
ly if an appeal to any relationship at 
all was to be made in this letter that 
appeal would have been made not on the 
basis of a maternal relationship but 
upon a direct claim to be Babu Avadh 
Bihari’s nearest agnate and the heir 
to his estate. It is not necessary to cite 
numerous other instances in which Gau¬ 
ri Shankcr has described Babu Avadh 
Bihari as his maternal uncle. It is 
sufficient to say that nowhere in any 
letter written by Gauri Shankar ‘prior 
to the death- of the deceased was it 
ever suggested that Gauri Shankar had 
any nearer claim to Babu Avadh Bi¬ 
hari than that of the grandson of his 
sister. Secondly, there arc documents 
upon the record which show that in 
dealings in Calcutta for which regis¬ 
tered documents were necessary Gauri- 
Shankar allowed himself without ob¬ 
jection to be described as a “Bhader,” 
Babu Avadh was a “Joshi” and it is 
admitted that by no possibility could 
a “Bhadcr” be an agnate of a “Joshi.” 

The learned Judge has found it not 
proved that this entry was made with 
Gauri Shankar’s consent, but it cannot 
be denied that it was made without 
objection from Gauri Shankar. We feel 
that it is extremely improbable that 
Gauri Shankar should have allowed such 
an entry to be made if indeed he was 
Avadh Bihari’s heir. Avadh Bihari was 
a very rich man; Gauri Shankar was 
almost penniless. His claim to succeed 
as the sole heir to Avadh Bihari would 
have been protected with the utmost 
jealousy. Further we have it from the 
evidence of the son-in-law Krishna 
Chandra that when the marriage nego¬ 
tiations were going on, it was not sug¬ 
gested as one of the attractions of the 
match that Avadh Bihari’s pronerty 
would, if no son was born to Gauri 
Shankcr. descend to Gauri Shanker’s 
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daughter if Gauri Shanker outlived Ba- 
bu Avadh Bihari. 

Lastly in the genealogical table given 
by Gauri Shankar himself we find it 
stated that Shiuji Ram and Rup Ram 
were brothers. Shiuji Ram’s grandson 
was named Ram Chandra and Rup 
Ram’s son was also named Ram Chan¬ 
dra. It is, as we believe, extremely rare 
for boys so near akin to be given 
identical names, and this belief finds 
corroboration in the evidence of Shan¬ 
ker Ojha, Gauri Shanker’s brother-in- 
law. He says: “This has never been in 
my family. I do not recollect any family 
in which this has happened.” It fol¬ 
lows therefore that it is extremely im¬ 
probable that the Ram Chandra who 
was Gauri Shanker’s grandfather could 
have been so near an agnate of the 
Ram Chandra who was Avadh Bihari’s 
father. Ail these are weighty considera¬ 
tions. If the e.xecutprs had been put in 
the first instance, as we hold they 
should have been, to the making of a 
prima facie case against the caveator 
Gauri Shanker, they could and would 
have put forward a prima facie case 
of very great strength, amply sufficient 
to throw the burden of proof on to Gau¬ 
ri Shanker’s shoulders. 

Wc think therefore that, although the 
learned Judge approached the matter 
from a point of view different to that 
from which we have approached it, the 
caveator Gauri Shanker was in no way 
prejudiced by the form in which the 
proceeding was conducted. It remains 
only to be seen whether in the face of 
the propounder’s evidence, Gauri Shan¬ 
ker lias succeeded in showing that he 
has an interest in the estate. It is not 
necessary to go in detail through the 
evidence of all his witnesses. The 
learned Judge has given ample reasons 
for disbelieving the evidence of Gauri 
Shanker’s own relations. They live at 
Benares and their object is to get the 
properly away from Brindaban’s •son 
and Avadh Bihari’s son-in-law who live 
in Chapra. 

Wc do not follow the argument of 
the learned Judge that even if it be 
proved that Rup Ram was the great¬ 
grandfather of Gauri Shanker, it has 
still to be proved that that Rup Ram 
was the son of Shiuji. It was never 
the pronounder’s case that he (Gauri 
Shanker') was a great-grandson of 
a Run Ram who was not the son of 
Siwai Ram. The sole point in issue 
was whether Gauri Shankcr’s great- 
grandfatlu'r’s name w’as Rup Ram and 
to this point wc propose to confine 
our attention. Gauri Shanker’s own 
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evidence, the evidence of his aunt Gopi 
Kuer, that of his uncle Sham Chand, 
that of his son-in-law Krishna Chan¬ 
dra, of his cousin Chatardhari, of his 
brother-in-law Shanker and his sister 
Makundi is direct evidence but evidence 
given by partisan witnesses. 

We entirely agree with all that 
Mr. Pugh says regarding the value of 
evidence given by Brahmins of their 
ancestry. We accept the proposition that 
they are taught from an early age to 
repeat by heart the names of their an¬ 
cestors to a very remote degree. But 
it is to be noted that Rup Ram was 
only distantly connected through Gauri 
Shanker with all the witnesses who have 
given evidence. It is possible that 
they may have occasionally heard casu¬ 
ally the name of their maternal cou¬ 
sin’s paternal greatgrandfather. It is 
extremely unlikely that they would re¬ 
member it without constant reminders 
from the maternal cousin. It is cer¬ 
tain that it would not be among the 
names taught them from infanev. The 
right place to obtain the evidence of 
ancestry was the home of Gauri Shan¬ 
ker’s ancestors. No evidence at all 
has been given from that home, which 
was at Jaipore. The evidence that has 
been given seems to us to be pecu¬ 
liarly valueless. It is to be noted that 
Krishen Kuar, the mother of Gauri 
Shanker who is still alive has not been 
examined. The evidence of casual 
strangers is even more valueless. We 
cannot go so far as the learned Judge 
when he says that the evidence of the 
witness Gobinda .Acharja is through¬ 
out false. It is possible that he did 
on one occasion have some kind of 
interview with Babu Avadh Bihari. It 
is also possible that he told him on that 
occasion that Gauri Shanker was a 
relation of his. but that he specified 
that relationship is extremely impro¬ 
bable ; that he said that he was a 
“gotia” is still more improbable, for 
it w'as his habit to talk of him always 
as his mother’s sister’s grandson. 
Bishun Dutt’s evidence is no more con¬ 
vincing ; for in the last line of it he 
says that he remembered that Gauri 
Shanker had shaved on the occasion 
of the death of Avadh Bihari’s wife 
after Gauri Shanker had reminded him 
of the fact. Mr. Pugh contends that 
he would have been able to prove his 
relationship had he been given a fair 
opportunity of doing so. So far as we 
ran gather from the proceedings in 
the G«-«urt. he had ample opportunity of 
producing any evidence which might 
be of value to him, from Benares- 
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The witnesses were cross-examined at 
great length by counsel brought from 
Patna. The hearing of the case lasted 
from the 5th July to the 25th and 
arguments were heard from the 26th 
to the 29th. Gauri Shanker was put 
upon notice that he was required to 
produce evidence of his locus standi 
on the 27th June. It cannot be sug¬ 
gested that he had not ample time to 
produce all the evidence at his disposal. 

It is however further contended that 
he should have been given an oppor¬ 
tunity to get his commissions, which 
he had had issued to Jaipore, brought 
on the record. We cannot hnd from 
the order sheet that Mr. Eardley 
Norton in arguing his case ever sug¬ 
gested that there should be an adjourn¬ 
ment of the argument for the comple¬ 
tion of these commissions. The history 
of them is that the first commission 
was issued on 10th April 1913 and 
was returned on the ground that the 
addresses given were not sufficient to 
identify the witnesses to be examined. 
An order was made for a second com¬ 
mission to issue on 4th June 1913. No 
steps seem to have been taken to issue 
that second commission. All that we 
can find with reference to it on the 
record is a reminder from the Jaipore 
Darbar that the addresses of the wit¬ 
nesses have not yet been received. We 
must presume that the evidence which 
It was possible to collect from Jaipore 
would not have been of any benefit to 
Gaun Shanker. We have no reason to 
believe that he has been prevented in 
any way from producing all the evi¬ 
dence that would have been of use to 
him. Upon the evidence that he ha? 
produced he has tailed to make out 
any case sufficient to rebut the conclu¬ 
sion arising from the documents filed 
by the executors. 

Wc come next to the claim of Sham 
Lhand. ^ One substantial consideration 
upon which he should be put to proof 
of his interest is his own attitude to- 
wards the proceeding. Wc liavc shown 
how flimsy was the claim of Gauri 
Shanker. Sham Chand preferred to 
let that claim take precedence over his 
own. He filed no objection until two 
rnonths after Gauri Shankcr*s objec- 
tion had been filed, and even then said 
that he was willing to stand aside in 
favour of Gauri Shanker and would 
only come into the contest after Gauri 
Shanker s case had failed. A further 
consideration is that at the time when 
Avadh Bihari was a minor Brindaban 
was selected to be his guardian by the 
Court of Wards. The inference from 
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that selection is that Gauri Shanker 
was his nearest male relative. A great 
deal of trouble has arisen out of a note 
book which is alleged to have been 
found among Avaclh Bihari’s papers. 
In our view it adds but little to the 
case and since it adds so little, it is 
not likely to have been a forgery. 
Sham Chand’s claim is based on the 
assertion that Avadh Bihari was the 
son of his mother’s sister Manki. The 
propoundcr contests this and asserts 
that Avadh Bihari was the son of Brin- 
daban’s sister Phula Koer. The whole 
basis of the propounaer’s claim that 
this note book proves that Avadh Bi¬ 
hari was the son of Phula Koer is that 
in a genealogical table on the second 
page a vertical line is drawn under the 
name of Phula Koer and under that verti¬ 
cal line appears the name of Avadh Bihari. 
But in selling out the olfspring of Avadh 
Bihari himself on the previous page we 
find the names of his two wives Dur- 
gadei and Gulab written in succession 
under his name and a vertical line 
drawn from Gulab’s name and under 
that line the names of the children of 
Avadh Bihari appear. These children 
were admittedly born of Durgadci and 
not of Gulab. In the body of the his¬ 
tory there is a smudge through which 
arc visible the words “Manki sc” be¬ 
fore the name of Avadh Bihari as the 
son of Ram Chandra. These words 
“Manki se“ were certainly an interpola¬ 
tion made after the rest of the history 
had been written. Whether the inter¬ 
polation was made by Avaclh Bihari 
himself or by Brindaban or by Sham 
Chand, the fact remains that it is an 
interpolation and this fact makes llie 
entry of very little value. As tlic learned 
Judge has pointed out, there is a very 
strong balance of probability that it 
was done by Sham Chand, but it must 
be admitted that the whole of the cir¬ 
cumstances surrounding tins tampering 
with the record would, even if it was 
brought home to Sham Chand, prove 
only that Sham Chand was an un¬ 
scrupulous person, not that Avadh Bi- 
han's mother was Phula Koer. There 
is nothing in the book to indicate which 

Chandra’s wives was Avadh 
Bihari mother. Wc arc satisfied that 
the family history contained in the note 
book was a history prepared hy Avadh 
Bihari himself and wc accept it as sub¬ 
stantial cvi^tcncc that Ram Chandra had 
two wives. Phula Koer and Manki Koer. 
The question which of those two wives 
Mas -Avadh Bihari’s mother must be 
proved by other evidence. Now it is 
absolutely certain upon innumerable do- 
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■cuments on the record that Brindaban 
was always called Avadh Bihari’s uncle. 
It is practically certain that he was the 
brother of one of Ram Chandra’s wives. 

Sham Chand’s evidence has been de¬ 
voted to a strenuous effort to prove that 
Ram Chandra had one wife only. That 
evidence, we have no hesitation in say¬ 
ing, is false. Seeing that he has been 
driven to make this case, we must pre¬ 
sume that he was afraid of the result 
of admitting that Ram Chandra had 
two wives. If he had two wives and it 
Phula Koer w’as the second w'ife, it is 
infinitely more probable that Avadh Bi- 
hari w'as born of Phula Koer than of 
the elder wife. At the time of Avadh 
Bihari’s birth, it is admitted by Sham 
Chand’s witnesses that Ram Chandra 
was a lunatic. If he had already a son 
whose mother w’as alive and of mature 
age, it is extremely unlikely that a 
second marriage w'ould have been al¬ 
lowed. Even if there w'as no son, it is 
more than probable that no marriage 
with Phula Koer w'ould have been al- 
low’cd until after Manki’s death, and 
on this point it is instructive to read 
the evidence of Gopi Koer the daughter 
of Makhan Kuar, the sister of Manki, 
as to the death of Manki Koer’s death. 
She says: “I came to Chapra only 

once during Ram Chandra’s life”. 

Q. Where w^as Manki at that time? 

y\. She was dead. 

Further on she says: 

Q. What W'as your age w'hcn you 

saw' Manki ? i., , • 

A. Eight or nine years. I saw'Manki 

at Chapra in the house of Chaudhuri. 

In rc-cxamination she is asked: 

Q. You said that when you came to 
Avadh Bihari Saran’s house after the 
birth of -\vadh Bihari. Manki Koer was 
not alive; and you again said that you 
met Manki Koer lor the first time at 
('hapra. When was it and how' do you 
explain? 

A. When I saw' Manki Koer at 
Chapra. Avadh Biliari was in the 
womb. 

The evidence of this witness is value¬ 
less as proof that Avadh Bihari was the 
son of Manki and it is in some degree 
a corrolioration of the suggestion that 
Manki died before Phula Koer w'as 
married to Ram Chandra. Another point 
upon which the propounders arc en¬ 
titled to lay stress is that if we take 
ilu' ages of these various ladies as 
pi von by the cavcator*s witnesses, wc 
find that it is extremely improbable that 
Manki could have been Avadh Bihari’s 
mother. Avadh Bihari w'as born, thev 
sav. in 1859. The evidence with which 
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w'e are dealing was given in 1913 and 
taking the genealogical table put upon 
the record by the caveator and writing 
against the names given in it the ages 
given by the caveator’s witnesses, Sham 
Chand’s age 58, Gopi Kuar’s 53, 
Kishun's 70, tve get it that had she 
been alive in 1913 Makhan the mother 
of these three would have been at least 
84 years old. Mania was the eldest 
sister and the lowest age possible to be 
placed against her name is 85 years. 
She could not possibly therefore have 
been born before 1828. It is almost 
impossible to believe that her first child 
should have been born when she w'as 31 
years of age and her husband had be¬ 
come a lunatic. 

Great ridicule is poured by Mr. Pugh 
upon the propoundcr’s story that Phula 
Koer W'as brought by her brother to the 
house of this lunatic and rnarned to 
him. Still greater ridicule must be pour¬ 
ed upon the story that after 20 years 
of married life this lady Manki Koer 
should have submitted herself to the 
embraces of this horrible person Ram 
Chandar and borne of him a son. 

The oral evidence of Sham Chand 
that he is the mother’s sister’s son of 
Avadh Bihari consists of the evidence 
of his family, which as we have shotvn 
is, in regard to the statement that Ram 
Chandra had one w'ife only, certainly 
false. The remaining evidence is mere¬ 
ly that Sham Chand w'as a ‘memera 
bhai’ of Avadh Bihari. This without 
doubt is true. He was called memera 
bhai in every letter written befw;een 
the parlies. But whether that relation¬ 
ship w-as merely a step relationship or 
a true relationship it is certain that 
in common parlance they would be 
spoken of as cousins. 

Now'here in the pleadings w-as it de¬ 
nied that Phula Koer was Brmdaban's 
sister. All that w'as denied was that 
Avadh Bihari w'as Phula’s son. Never¬ 
theless an offer w'as made at the last 
moment to bring a somewhat disreput¬ 
able Mukhtear and another witness to 
show that in a document executed for 
the sale by Brindaban of land in Cha¬ 
pra, Biindaban’s father’s name w'as 
given as Jiw'an Ram. This was nobody’s 
case. The w'omen w-ho have been exam¬ 
ined arc agreed that Brindaban’s fa¬ 
ther’s name was Raiji Shukul. This in 
itself is sufficient to show that the evi¬ 
dence of the Mukhtear and the other 
w'itness as to Brindaban’s parentage is 
valueless. It cannot be as Mr. Pugh sug¬ 
gests that Brindaban was the son of Ji- 
wan Ram and w'as in fact Manki’s bro¬ 
ther. Had that been so. he w’as the 
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.nearest bandhu of Avadh Bihari at 
the time of his decease and it is now 
the accepted rule of the law that the 
nearest bandhu succeeds. A sister’s son 
is preferred to a mother’s sisters 
son, [Gunush Chiinder Roy Nit K.o- 
tniil Roy (2)] and a maternal uncle is 
preferred to the mother’s sister s son 
\\Aio/iandas v. Krishnahai (3)J. But this 
was netier Sham Chand’s case. Had it 
been true it would certainly have been 
Brindaban’s case. Sham Chand stood 
or fell on his plea that Ram Chandra 
had one wife only and that Brindaban 
was not related to that wife and could 
therefore have no claim to the property. 

Definite evidence has been given for 
the propounders by two witnesses who 
are not connected with the family, and 
this evidence the learned Judge has 
accepted. He heard this evidence and 
we see no reason to disagree with him 
as to its value. It proves conclusively 
that Avadh Bihari was the son of Phula 
Koer and that Phula Koer was Brinda¬ 
ban’s sister. This evidence, as we have 
shown, is far more in accordance with 
the probabilities than is the evidence 
adduced by Sham Chand and we feel 
that if the burden of proof had been put 
in the lower Court upon the executors 
to prove that Brindaban was the heir 
to the estate at the time of Avadh Biha- 
ri’s death to the exclusion of Sham 
Chand, we should have had no liesita- 
lion in holding that the burden of proof 
had been supported and that therefore 
Sham Chand had no interest and could 
not protest against the Probate of the 
will of the deceased. We arc satisfied 
that the learned Judge was right in 
investigating the question as fully as 
he has done in order to avoid a long 
and tedious obstruction to the Probate 
by parties who. it is now proved, have 
no interest in the estate. Prom the evi¬ 
dence of Dhanukdhari, one of Sham 
Chand’s cousins, it appears that the 
object of the Benares family was to 
force Brindaban to give them a share 
in Avadh Bihari’s property, and we 
have little doubt that their failure to 
induce him to forgo his rights has 
resulted in this jealous obstruction. We 
hold that Gauri Shankcr and Sham 
were rightly denied the right to have 
the will proved in their presence. The 
appeals arc dismissed with costs. 

v.s./R.K . ^ Appeals dismssed. 

(2) [l«7-n 22 W R 2 r> 4 . ~ 

(8) (.1S801 5 Boin. 507. 
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Chamier, C. J. 

Dawson Downing —Appellant. 

V. 

Emperor —Opposite Party. 

Criminal Appeal No. 241 of 1916, 
Decided on 11th January 1917, against 
order of Dist. Magistrate, Singhbhum. 

Criminal P. C. (1898), Ss. 408 and 446— 
European British subject waiving right to be 
tried as such—Ss. 408 and 44C are inappli¬ 
cable and accused has no right of appeal to 
High Court. 

Where a Eurorean British subject charged with 
au oflenco is brought before a District Slagistrate 
aud the latter explains to him the procedure 
•which will bo followed if he claims to be tried as 
a European British subject and the procedure 
which will be followed if he waives liis right to'be 
tried as such, and he elects to be tried according 
to the latter procedure, the result of the waiver is 
to render Ss. 408 aud 44C, Criminal P. 0., in- 
nx)plicable to the case, and the accused has no 
right of appeal to the High Court. 

LP 5'J C 2, P 60 C 1] 

Haribhushan Mukherji —For Appel¬ 
lant. 

Sultan Ahmad —For ihc Crown. 

Judgment. —The appellant has been 
convicted by the District Magistrate 
of Singhbhum of an offence under 
S. 304, Penal Code, and has been sen¬ 
tenced to three years’ rigorous imprison¬ 
ment and to a fine of Rs. 200 or in de¬ 
fault to three months’ rigorous imprison¬ 
ment more, and has also been sentenced 
under S. 324, Penal Code, to pay a fine 
of Rs. 50 and in default to undergo 
one month’s rigorous imprisonment. The 
facts are stated at length in the order of 
the District Magistrate. For our present 
purpose it is sufficient to say that it has 
been found by the District Magistrate, 
and the correctness of the finding is not 
disputed, that the appellant went out 
shooting on the day in question, 
that he drank a great deal of liquor 
and became very drunk. While very 
drunk and incapable of looking after 
himself he fired off his gun which at 
the time was loaded with buckshot. 
Some of the shot struck a coolie at a 
considerable distance and unfortu¬ 
nately caused his death. Oihcr shot? 
struck another coolie and caused some 
hurl to him. The conviciion under 
S. 324. Penal Code, is in respect of the 
hurt caused to the second coolie and 
it is unnecessaary for us to consider that 
part of the case. 

When the anpcllant was produced be¬ 
fore the District Magistrate, it was ex¬ 
plained to him that as he was a Kuro- 
t>can British subject he was entitled toi 
be tried as such. The procedure whicbj 
would be followed if be claimed to bej 
tried as European British 5;ul)jcci andl 
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'the procedure which would be followed 
I if he waived his right to be tried as such 
were explained to him by the Magis¬ 
trate, and he was given time to consiilt 
his legal adviser and his friends before 
giving an answer. Later in the day 
the appellant stated that he preferred 
to be tried by the District Magistrate. 
The order of the Magistrate leaves no 
doubt that the position was properly 
explained to the appellant and that the 
appellant deliberately waived his right 
to be tried as a European British sub¬ 
ject. According to the authorities the 
result of that waiver was to render 
S. 446, Criminal P. C.. amongst other 
sections, inapplicable to the case and 
it also rendered S. 408 inapplicable, 
with the result that the appellant had 
no right to appeal to this Court. He 
should have appealed if at all to the 
Court of Session. 

But the whole case is before us and 
the learned vakil for the appellant asks 
us in the exercise of our revisional 
jurisdiclion to consider the question of 
sentence and if, in our opinion, the sen¬ 
tence calls for revision to pass an order 
with regard to it, and the learned 
(Jovernment Advocate who appears for 
the Crown supports the application that 
the sentence should be revised by us. 
It has already been stated that the ap¬ 
pellant was very drunk when he fired 
his gtin. It also appears that the ap¬ 
pellant is almost totally illiterate and 
that he docs not even know the dilier- 
cncc between buckshot and any other 
shot, it further appears that although 
the appellant must be taken to have 
fired at or in the direction of the coolie 
who was killed, the coolie was not 
struck by a direct shot but by a rico¬ 
chet. In one sense therefore the result 
of the shot was an accident. Taking 
all these circumstances into considera¬ 
tion we think that we may properly 
reduce the sentence passed upon the ap¬ 
pellant. We accordingly reduce the sub¬ 
stantive sentence of imprisonment pas¬ 
sed upon him under S. 304. Penal 
Code, to 9 months’ rigorous imprison¬ 
ment. The sentence of fine and impri¬ 
sonment ill default of fine will stand. 
The sentence under S. 324, Penal Code, 
will also stand. 

v.s./R.K. Sentence reduced. 
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Mullick and Thornhill, JJ. 

Rameshwar Singk Bahadur of Dar- 
bhanga —App ellant. 

V. 

tiitendra Singh and others —Res¬ 
pondents. 

Appeal No. 169 of 1917, Decided 
on 20th June 1918, from Original 
Order of Sub-Judge, Darbhai^a, D/- 
21st April 1917. 

Sfs Civil P. C. (1908), S. 47—Order refusing 
to discharge Receiver appointed in execution 
proceedings falls under S. 47. 

Where a Receiver is appointed in an execution 
proceeding, the question as to his discharge is a 
question relating to the satisfaction of the decree. 
Therefore an order refusing to discharge the Re¬ 
ceiver is one falling under S. 47 and an appeal 
will lie against it. IP 61 U 1J 

Purnendu Narain Sinha and Murari 
Prasad —tor Appellant. 

hassan Imam, P. R- Das and Aln- 
tiinjoy Lai —for Respondents. 

Mullick, J. —This appeal arises out 
of an order made on 21st April 1917 
by the Subordinate Judge of Darbhanga 
in an execution proceeding in 
which the Maharaja of Darbhanga ap¬ 
pears as the decree-holder and certain 
relatives of his, alleged to be holders 
of babuana grants, appear as the judg¬ 
ment-debtors. The decree-holder is due- 
a large amount and it appears that 
in 1910 in consequence of a compro¬ 
mise made between the parties a Recei¬ 
ver was appointed to hold charge of 
the properties for the execution of the 
decree, and an arrangement was sanc¬ 
tioned by the High Court of Calcutta 
under which a scheme was prepared for 
the discharge of the judgment-debts. 

The application out of which the pre¬ 
sent appeal arises relates to the ques¬ 
tion whether the Receiver, Babu Jatin- 
dra Nath Sinha, who was appointed 
in June 1910 should or should not be 
discharged. Incidentally there was a 
question raised as to whether the 
scheme prepared in 1910 could be 
revised and the execution of the decree 
secured by the sale or mortgage of the 
whole or part of the babuana proper¬ 
ties. but the Subordinate Judge has 
declined to go into that question and 
has treated the dispute before him as 
one merely as to whether this particular 
Receiver should or should not be dis¬ 
charged ; and he has come to the con¬ 
clusion that no reason has been as¬ 
signed for the discharge of the Receiver 
who is now holding this office and he 
has therefore dismissed the case before 
him. Now so far as the appeal before- 
us is concerned it is directed against 


Rameshwar v. Hitendra (Mullick, J.), 
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this order of the Subordinate Judge, 
and no ground has been urged in re¬ 
gard to the conduct of the Receiver 
which would enable the decree-holder 
to ask for liis discharge from us. But 
the real dispute goes deeper and the 
matters which were inciaentaily raised 
betore the Subordinate Judge will, as 
the learned vakil for the appellant 
states, have to be determined in the near 
future. He desires that we should now 
go into these disputes. I think it would 
not be proper for us to go into matters 
which the judgment-debtors at all events 
have not come prepared to litigate here 
and that the proper course will be for 
the decree-holder, if he so chooses, to 
raise these matters in the first instance 
in the executing Court. It is his con¬ 
tention that he has a right to re-open 
the scheme which was prepared and to 
ask the Subordinate Judge either to 
discharge the receiver and to bring the 
properties to sale or to retain the re¬ 
ceiver and to direct him to sell either 
part or the whole of the properties. We 
are not concerned at this stage to ex¬ 
press any opinion on this matter. 

A preliminary point is raised as to 
whether an appeal lies at all against 
the Subordinate Judge’s order, but it 
seems clear that the order of the Sub¬ 
ordinate Judge rclusing to discharge 
the receiver was made under S. 47, 
Civil P. C., and that therefore an ap¬ 
peal would lie. The case of Mothibai 
V. Limji Nowroji Banaji (1), though 
not on all fours with the present case, 
goes some way towards establishing the 
contention of the appellant that where 
a receiver is appointed in an execution 
proceeding, the question as to his dis¬ 
charge is a question relating to the 
satisfaction of the decree. The appeal 
’ will be dismissed with costs. Hear¬ 
ing fee three gold mohurs. It is said 
that different counsel have been ap¬ 
pointed respectively by the receiver and 
the judgnient-debtors. Only one hear¬ 
ing fee will be allowed to both. 

Thornhill, J. —I agree. 

_V-S ./R.K._ Appeal dismissed. 

(1) U880'i 5 Bom 45. - 
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Chamier, C. J. and Sharfuddin J. 

Jaediswar Dayal Singh — Auction- 
Purchaser—Appellant. 

V. 

Raman Barai and others —Judgment- 
decors—Respondents. 

Civil Misc. Appeal No. 275 of 1916, 
Decided on 8th February 1917. from 

%ly’^1916' Nagpur, D/- 3rd 


Chota Nagpur Tenancy Act (1908)—^ Rent 
decree, execution of—Homestead put to sale 
—Decree-holder purchasing it and taking 
possession—Application for restoration of 
possession made two years later by tenants— 
Second appeal lies to High Court—Tenants 
held could not go behind sale and recover 
possession under Civil P. C. (1908), O. 21, 
R. 95, 

A landlord in execution of a rent-decree ag.aiust 
certain tenants put to sale the homestead of the 
tenant, which w.as not a part of the holding 
within the meaning of the Chota Nagpur Ten¬ 
ancy Act. Some of the tenants objected that the 
homestead was not saleable while the other ten¬ 
ants in spite of the notice of sale, kept quiet. The 
decree-holder purchased the homestead himself 
and took possession. Tsvo years later the ten¬ 
ants applied for restoration of possession on the 
ground that the sale was illegal. 

Held •. (1) that the case was governed by the 
provisions of the Civil Procedure Code and a 
second appeal lay to the High Court ; (2) that 
the application of the tenants was too late and 
that they were not entitled under O. 21, li. 95, 
Civil P. C., to get behind the sale and to recover 
possession of the property. [F 61 C 2, P C2 0 1] 

Chamier, C. J. —This is an appeal 
against an order of the Judicial Com¬ 
missioner of Chota Nagpur confirming 
with a slight variation an order passed 
by a Munsif Deputy Collector in Pala- 
mau. The respondents object that 
there is no right of appeal. This objec¬ 
tion can only succeed on the respon¬ 
dents showing that the Chota Nagpur 
Tenancy Act governs the application 
m the present case. If they succeed 
m showing this, then it is quite clear 
that the Courts below had no jurisdic¬ 
tion to entertain this case at all and 
we should have to set aside all the pro¬ 
ceedings in the exercise of our revi- 
sional jurisdiction. In my opinion there 
can be no doubt however that the pro¬ 
ceedings were governed by the Civil 
Procedure Code. In that case there can 
be no doubt that a second appeal does 
lie. 

The only facts which need be stated 
are that tlie appellant obtained a decree 
for rent against the respondents. In 
execution of that decree he brought to 
sale certain property which admittedly 
was not a holding within the meaning 
of the Chota Nagpur Tenancy Act. An 
objection was taken just before the sale 
by some of the respondents to the effect 
property was not liable to be 
sold. That objection was thrown out. 
The sale was confirmed and a certi¬ 
ficate was issued to the purchaser who 
was the decree-holder. All this took 
place in 1913. Two years later the ap¬ 
pellant as auction purchaser applied to 
the Court for delivery of possession and 
in July 1915 possession was delivered 
to him. In -August 1915 the respon- 



62 Patna 

dents came into Court with an applica¬ 
tion praying that they might be res¬ 
tored to possession on the ground that 
the sale of the property ought never to 
have taken place. It is quite clear that 
this application was made far too late. 
Some of the respondents had objected 
to the property being sold before it was 
actually sold. The rest of the respon¬ 
dents had full notice that their property 
was going to be sold and did not object 
to the sale taking place. It is quite 
clear that the respondents were not en¬ 
titled by means of an application under 
O. 21, R. 95, to get behind the sale 
and to recover possession of the pro¬ 
perty. The Courts below have dis¬ 
cussed at some length the question whe¬ 
ther the property was liable to be sold. 
1 do not think it is necessary to go into 
this question. As a matter of fact it 
was dehnitely decided as between ap¬ 
pellant and spine of the respondents 
several years ago. The other respon¬ 
dents did not object to the sale at the 
time and it is too late to raise the ques¬ 
tion now. In my opinion the decisions 
of both the Courts below are erroneous. 
1 would allow this appeal, set aside the 
orders of both the Courts below and 
dismiss the application of the respon¬ 
dents with costs throughout. Hearing fee 
in this Court will be one gold mohur. 

Sharfuddin, J. —1 agree. 

v.s./R.K. Appeal allowed. 
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Roe and Jwala Prasad, JJ. 

tiar Chand Rai-Anand Ram and 
othera —--\ppcllants. 

V. 

Rani Bahadur Singh and another — 

Respondents. 

Appeal No. 242 of 1917. Decided 
on 25th October 1918. 

Civil P. C. (1908), O. 9, R. 8 and O. 14. 
R 1 Cl. 5 — Date fixed for settlement of 
issues is date fixed for hearing. 

Tlu! date fixed for the settloiiiciit of issues is a 
date fixed for tiic hearing of the suit within the 
meaning of O. 9, K. S. LP G2 C 2] 

P. /<. Sen —for Appellants. 

5. Sin ha —for Respondents. 

Judgment. — This is an appeal 
against an order under O. 9, R. 9. re¬ 
fusing to set aside the dismissal of the 
plaiiuilTs’ suit. The facts of the case 
briefly are that, 1st March 1917 ^vas 
fixed for settlement of issue. The plain- 
fixtifls had failed to complete the ser¬ 
vice of summons upon either of the two 
dcfcndaius. But in spite of this defen- 
dani 2 had appeared, defendant 1 being 
still absent. The plaintilf himself failed 
to appear, nor did any agent or vakil 
appear on his behalf. The suit was ac- 
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cordingly dismissed. The reasons given 
for the plaintiffs’ failure to prosecute 
the suit were, firstly, that the case was 
in charge of one Bhagwan Sahai who 
was ill on the day in question, and 
secondly, that the plaintiffs had been 
much up-set by the death of a member 
of their firm named Ananta Ram. In 
addition to these two grounds for res¬ 
toring the suit it is urged, firstly, that 
the 1st of March having been fixed for 
the settlement of issues only was not 
a date fixed for the hearing within the 
meaning of R. 8, O. 9, and, secondly, 
that on the day in question the Dis¬ 
trict Judge having directed that the 
Courts should close at 2 p. m. and the 
order complained of having been passed 
at 3-30 p. m., the order was a bad 
order. We may deal briefly with the 
last two points taken. The District 
Court has no jurisdiction to close the 
Subordinate Judge’s Court, and it is 
nowhere suggested that owing to the 
Subordinate Judge’s failure to close the 
Court the plaintiff or his agent was 
caught unawares. Moreover, it appears 
that so far as the Subordinate Judge’s 
Court was concerned, no notice of |hc 
Judge’s order was received before 3-30 
p. m. Wiith regal'd to the contention 
that the date fixed for the settlement 
of issues is not a date fixed for thej 
hearing, it is sufficient to read O. 14, 
R. 1, Cl. 5. It is clear from the use 
of the word “hearing” in that clause 
that the' date fi.xed for the settlement! 
of issues is as much a date fixed for 
the hearing of the suit as any other* 
date fixed. 

Upon the merits of the case we feel 
constrained to accept the Subordinate 
Judge’s findings upon the facts. It was 
not suggested that Ananta Ram ivas 
looking after the case; it was the plain¬ 
tiffs’ case that Bhagwan Sahai was in 
charge of it. Ananta Ram’s death there¬ 
fore would not have affected Bhagwan 
Sahai’s ability to appear and either ask 
for an adjournment or prosecute the 
suit. We find it impossible to differ from 
the finding of the learned Subordinate 
Judge that Bhagwan Sahai was not 
jircvented by illeness from taking 
necessary action in the case, for it has 
been proved to our minds conclusively 
that Bhagwan Sahai was not only not 
ill on the day in question but was actu¬ 
ally looking after a suit of the plain¬ 
tiffs in the Batwara Deputy Collector’s 
Court. Upon all the grounds urged 
we are of opinion that the appeal fails. 
It is dismissed with costs. 

v.s./R.K. Appeal dismissed. 
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Chapman and Atkinson, JJ. 

Debi Saran Singh and others— 
fendants—Appellants. 

V. 

Rajbans Nath Dubey and others — 
Plaintiffs—Respondents. 

Appeal No. 194 of 1914, Decided 
on 25th January 1918, from Original 
Decree of Sub-Judge, 1st Class, Gaya, 
D/- 30th March 1914. 

Civil P. C. (1908), S. 54—Decree for parti¬ 
tion of revenue-paying estate— Civil Court 
can execute it—Partition effected by civil 
Court—Party applying to Collector for parti¬ 
tion of land revenue—Collector can recon¬ 
sider allotment of shares—Civil Court cannot 
re-open partition properly made otherwise 
than by way of review—Effect of final decree 
for partition considered — Bengal Estates 
Partition Act (1897), Ss. 10, 11 and 12. 

A civil Court has jurisdiction to execute a 
decree for partition of a revenue-paying estate, 
provided that it does not assume jurisdiction to 
X>artition the liability for the land revenue. In 
the event of a party applying to the Collector for 
a partition of the land revenue after partition 
has been eJIected by the civil Court, it would be 
open to the Collector to reconsider the allotment 
of the shares granted in the civil Court pro¬ 
ceeding. Lp 63 G 2, P 04 C 1] 

There is no principle of law which enables a 
civil Court to re-open a partition properly made 
under a civil Court decree otherwise than by pro¬ 
ceedings by way of review. The ellect of the final 
decree of a civil Court for partition is to put an 
end to the co-tonaucy and to vest in each person 
or group a sole estate in a specihe property or 
allotment. The law does not provide for a suit 
m the civil Courts under which these separated 
estates can be divested and a co-tenancy re 
created for the purpose of making a fresh par 
tition. IV a Cl] 

Lachmi Narain Singh and Jal Go- 
bind. Singh —For Appellants. 

Khurshed Hasnain —For Respon¬ 
dents. 


Chapman, J. — This appeal arise; 
out of a suit for partition and for pos 
session of a 2-annas 3 dams odd shari 
in an estate purchased at a sale foj 
arrears of revenue on 5th June 1901 
I he plaintiff alleges that he was dis¬ 
possessed in 1912. The share that wa« 
purchased by the plaintiff is an Ijmal’ 
or residuary share, that is to say, the 
share remaining after the creation o 
separate accounts in respect of othci 
shares in the estate under the Revenue 
Sales Act. Defendants 17 to 22 whe 
clia not contest the suit represented 
according to the finding of the learnec 
Subordinate Judge against which there 
has be^ no appeal, a share of 5 dam< 

Plaintiff claimed a partitior 
estate. The remaindei 
Of the share-holders who contested the 


suit pleaded that the plaintiff was not 
entitled to a partition of the entire 
estate, inasmuch as there had been a 
previous partition on 27th September 
1893 under a decree of the Civil Court. 
Under that decree the estate had been 
divided into 12 separate shares. The 
residuary share purchased by the plain¬ 
tiff fell within certain of the separated 
shares or pattis. The defendant’s con¬ 
tention was that the plaintiff was en¬ 
titled only to have his share car\’cd 
out of these pattis. Their case was that 
the remaining 7 separated pattis should 
not be interfered with. This contention 
was overruled by the learned Subordi- 
nate Judge on the .ground that the 
plaintiff' by his purchase of the resi¬ 
duary share acquired an undivided 
share in the entire estate and that he 
^vas not bound by the previous parti- 
tion. The defendants now appeal to this 
Court. 

The question we have to determine 
IS connected with the concurrent juris¬ 
diction of the Collector and of the Civil 
Court in the matter of partitions. The 
Collector is responsible for the collec¬ 
tion of the land revenue and, with tliat 
in view, the Collector has under the 
various Estates Partition Acts been 
charged wiith the jurisdiction of making 
partition of revenue-paying estates in¬ 
cluding the partition of liability to land 
revenue. This jurisdiction is given to 
the Collector with the object of ensur¬ 
ing that the security for the land revenue 
not be imperilled by the manner 
^be partition is effected. The 
Civil Courts have jurisdiction to grant 
decrees for partition of revenue-paying 
estates, but the Code of Civil Proce¬ 
dure requires that the execution of tlie 
decree for the partition shall be effec¬ 
ted by the Collector, see S. 54 of ihe 
present Code of Civil Procedure. Under 
the decision of the Full Bench of the 
Calcutta High Court in Jogodishury 
Debea v. Kailash Chnndar Lahiry (1) 
however the majority of the Judges 
took the view that a Civil Court liasi 
jurisdiction to execute a decree for 
partition of a revenue-paying estate 
, a . it docs not assume juris¬ 

diction to partition the liability for the 
land revenue. This view of the matter 
has been confirmed by the terms of 
p- 12, Estates Partition Act, 1897. Ii 
is thus possible to say that in the event' 
of a party applying to the Collector' 
tor a partition of the land revenue' 
‘X. partition^ has been effected by tlic 
Civil C ourt, it would be open to llie 
Colle ctor to rc-consider the allotment' 
(1) L18971 24 Car725 (P B):-- 
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lof the shares granted in the Civil Court 
jprocceding. 

Wiiiie nowever the jurisdiction of the 
Collector to re-open a partition made 
by the Civil Court may possibly have 
been retained, there is nothing in any 
ot the iitatuies and certainly not in any 
principle ot law which would enable a 
Civit Court to re-open a partition pro¬ 
perly made under a Civil Court decree 
otherwise than by proceedings by way 
ot review. This view ot the matter is 
based both upon the principles of res 
judicata which was applied in the case 
ot a previous partition by the Privy 
Council in the case ot Nalini K.anta La- 
hiri v. ^arnamoyi Debya (2), and also 
'upon the principle that the effect of the 
final decree ot a Civil Court for partition 
is to put an end to co-te..ancy and to vest 
in each person or group a sole estate in a 
specific property or allotment. The law 
does not provide for a suit in the Civil 
Court under which these separated es¬ 
tates can be divested and a co-tenancy 
recreated for the purpose of making 
a fresh partition. The learned Subordi¬ 
nate Judge has taken a different view 
upon the authority of the case of 
gadcen Misser v. Kbeeroo Mundul (3). 
I'hat was a decision of the year 
The facts of that case appear from the 
judgment to be as follows: 

A share-holder in a revenue-paying 
estate had been in exclusive possession 
of 25 bighas of land, the subject of 
the suit, together with other land in lieu 
of his undivided share in the estate. 
The plaintiff purchased the 25 bighas 
of land above referred to from this 
share-holder. The contesting defendants 
had purchased the share of certain other 
co-sharers at a revenue sale. The plain¬ 
tiffs’ contention was that these contes¬ 
ting defendants by their purchase at 
the auction sale had obtained merely 
a right to exclusive possession of spe- 
ciric*^portions of the estate held by the 
defaulting share-holders whose shares 
these contesting defendants had pur¬ 
chased. Tha argument was that inas¬ 
much as the defaulting share-holders 
had been content to hold exclusive pos¬ 
session of specific portions of the reve¬ 
nue-paying estate in lieu of their un¬ 
divided share, the contesting defendants 
who purchased the defaulting shares 
were entitled only to get those specific 
portions. It appears that the defaulting 
share-holders had obtained a separa¬ 
tion of accounts under S. 10, Rev^ue 
Sales Act and not unde r S. 11. The 
'"(•2)7ri 111914 r C 31=41 I A 247=24 I C 
294 (P C). 

(31 Cl‘^7.5i 14 BLR 170. 


Judges held that the plaintiffs’ suit must 
be dismissed upon the ground that un¬ 
der the terms of the Revenue Sales Act 
where an account has been separated 
under S. 10 and the corresponding 
share is sold, what is sold is an undivi¬ 
ded share and not any specific portion 
of the estate, and that to enable the 
plaintiff to succeed in such a suit would 
be to introduce uncertainty into the 
auction sales and the security of the 
land revenue. The report in the Bengal 
Law Reporter is imperfect. A fuller 
report of the judgment will be found 
in Gungadeen Misser v. Kheeroo Mun- 
duL (3). It is not clear from that re¬ 
port that there had in fact been a regu¬ 
lar partition effecting the complete se- 
paratiion of the interests of the share¬ 
holders. Phear, J., who delivered the 
judgment said that the different share¬ 
holders had by some sort of private par¬ 
tition come to among themselves appro¬ 
priated different portions of the mahal; 
but the Judges did not expressly find 
that there has been such a complete 
partition as to put an end to the condi¬ 
tion of co-tenancy. In such a case no 
question of res judicata or of the effect 
of a Civil Court decree for partition 
arises. That case obviously would be 
no authority to justify us in holding 
that a partition effected by a Civil Court 
decree can be re-opened in a subse¬ 
quent suit in a Civil Court. I would 
also be disposed to qualify the state¬ 
ment of the law made in that case. If 
would be more correct to say that 
when a share in respect of which a se¬ 
parate account has been opened under 
S. 10 or a residuary share is sold un¬ 
der the Revenue Sales Act, the extent 
to which the share must be held to 
be undivided will depend on the ^cts 
of each case. It may be that the share 
remains undivided only in respect of 
liability for land revenue and is divided 
in every other respect subject to the 
power of the Collector to re-adjust the 
allotments in the event of the habihty 
for land revenue being parutioned by 
him. In the present case the plaintiff 
asked that the liability to land revenue 
should remain joint as before. 

The case of Gungadeen Misser v. 
Kheeroo Mandal (3) was referred to 
with approval in the case of Annoda 
Prasad Ghose v. Rajendra Kumar Ghose 
(4) and in the cases of Bhawani Koer 
V. 'Mathura Prasad (5) and Kumar 
Kolanand Singh v. Syed Sarafat Hos- 
sei n (61. These cases do not carry the 

14) [19021 29 Cal 223. 

(5l [IQOfil 7 C L J 1. 

(6) [10081 12 C W N 528. 
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matter any further and certainly pro¬ 
vide no authority for the contention 
that a decree lor partition effected by a 
civil Court does not finally terminate 
the condition of a co-tenancy and put 
an end to ail further right to partition 
so far at any rate as the civil Courts 
are concerned. In the case ot Moonshee 
BuzlooL Rahman v. Pran Dhun Dutt 
(7) it was held that an auction-pur¬ 
chaser of the rights of Government in 
an estate sold for arrears of revenue 
is not bound by a decision previously 
obtained to which the detauliing pro¬ 
prietor was a party, and this principle 
has been extended to the case of an 
auction-purchaser of an entire estate 
at a sale under the Revenue Sales Act 
[Kanta Prosad Hajari v. Abdul Jamir 
Sadagar (8), Gokul Chandra Das v. 
Mara Sundari Dasi (9) and Gadadhar 
Bose V. Radha Charan (10)]. But the 
principle has never been applied to the 
purchaser of the share of an estate at 
a revenue sale. 

In the present case it would be obvi¬ 
ously most inequitable that the pro¬ 
perties, created into separate estates 
so far back as 1893 and separately 
enjoyed now for 25 years, should be 
again thro\yn into the hotchpot. We set 
aside the judgment and decree of the 
learned Subordinate Judge and, in lieu 
thereof, we direct that there be a pre¬ 
liminary decree for a partition of the 
plaintiff’s share in the pattis created 
by the previous partition in which the 
share purchased by him now lies. These 
parties will be ascertained by the Sub¬ 
ordinate Judge and a preliminary de¬ 
cree made by him accordingly. In or¬ 
der to make an equitable partition of 
the plaintiff s share in these pattis, it 
rnay be necessary to make a fresh par¬ 
tition of the defendants’ share also in 
these pattis. The defendants are enti- 
tied to their costs in this Court and to 
half their costs in the Court below. In 
assessing the costs in this Court no al¬ 
lowance should be given for the pre¬ 
paration of the paper-book having re- 
to the reckless manner in which 
numbers of unnecessary papers were 
included in it. 

Atkinson, J.— I concur. 


V.S./R.K. 


Appeal allowed 


(7) tlR67l 8 W R 222 
[19041 8 C W N 676 
(9) [190.51 9 C W N 383.' 
<10) [19071 44 Cftl 868 
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Mullick and Thornhill, JJ. 

Lachman Ojha — Decree-holder 
Appellant. 


v. 

Chariter Ojha and others 
dants—Respondents. 


Defen- 
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Second Appeal No. 38 of 1918, De¬ 
cided on 5th July 1918, from an order 
of Sub-Judge, Arrah, D/- 15th Dec¬ 
ember 1917. 

Civil P. C. (1908), O. 21, R. 53 — Mortgage 
suit—Decree for mesne profits and costs only 
remaining subsisting in favour of mortgagee 

_l^®_cree attached—It is decree for money 
within O. 21 and it is to be executed under 
O. 21. R. 53. 

In a suit by a mortgagee tbo Court passed a 
decree in favour of the mortgagee for recovery of 
possession of the mortgaged proierty, unless the 
persons in possession of the proierty redeemed the 
mortgage by a certain date. There was also a 
decree for costs and mesne profits in favour of the 
plaintiff. The defendants redeemed the mort- 
gage, so that the only decree which remained 
subsisting was for mesne profits and costs. Tliis 
decree was attached and sought to be sold by a 
creditor of the mortgagee in execution of a decree 
obtained by him agaiust the mortgagee. 

Held : that the decree us attached was a decree 
for money within the meaning of O. 21. and that 
the only procedure which the attaching decree- 
holder could adopt was to execute the decree 
under O. 21, K. 63. (37 (j 

S. Sinha and Sheo Nandan Roy — 
for Appellant. 

Atul^ Krishna Roy —for Respondents. 

J.— This is a second ap¬ 
peal which raises an interesting point 
of law. The execution creditor before 
us IS one Lachman Ojha, who 
has got a money decree against the 
^spondent Chariter and others. Now 
Chariter had a decree against Radha, 
bheodenx and others, which in execution 
of Ins decree Lachman Ojha attached. 
l-»&cnnid.n s claim against Cliaritcr is 
about Rs. 500, \yhile the decree which 
Chanter has against Radha and others 
IS one for costs amounting to Rupees 
278-8-0 andformesne profits which have 
not yet been ascertained, but which are 

of Rupees 

11,000. Lachman Ojha applied in the 
Court of the Munsif for permission to 
attach and sell Chariter’s decree. The 
Munsif held that the decree was im- 

PrpPorty within the meaning 
of S. 60, Civil P. C., that the provi- 
sions of O 21. R 53, which prohibited 
the sale of decree, for payment of money 
were not applicable and that there¬ 
fore the sale could proceed. The decree 

was accordingly sold and Lachman Ojha 

has satisfied his claim by purchasing 
(ho decree himself. The case then went 
on in appeal to the Subordinate Judge 
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who took a different \iew and held that the only procedure that the decree- 
Chariter’s decree was a money decree holder before us can legally take is to 
within the meaning of O. 21, R. 53, attach that decree and to execute it 
Civil P. C., and that it was not open to under the provisions of O. 21, R. 53, 
Lachman Ojha to sell that decree. The learned counsel who appears for 

The matter comes before us in second the appellant draws our attention to 
appeal by the creditor. The first con- Vasudeva Ravi Varman v. Narayana 
tention is that the learned Subordinate Pattar (1). In that case there was, an 
Judge is wrong in holding that the order in appeal dismissing the suit and 
decree now under consideration is a entitling the defendant to recover pos- 
decree for money. It is contended that session. The defendant applied under 
the decree is a decree for immoveable S. 583, Civil P. C., 1882, to recover 
property which is saleable under the possession by way of restitution. One 
Civil Procedure Code. Now it is neces- of his creditors thereupon appUed to 
sary to examine what was the suit in the Court to attach the defendant’s • 
which Chariter’s decree was made. It right to realize mesne profits in respect 
appears that Chariter was a mortgagee of the lands, which also he was en- 
in possession of certain lands. Some titled to recover by way of restitutiori. 
third party brought a suit against the Their Lordsliips of the Madras High 
mortgagor on the footing of another Court held that as the decree in favour of 
mortgage, obtained a decree and took the defendant did not expressly give him a 
possession of the mortgaged lands. right to recover mesne profits but merely 
Chariter was then obliged to bring a dismissed the suit against him, it could 
suit against his mortgagor as well as not be said that there was any decree 
the persons who had obtained the de- in existence for payment of money and 
cree for possession, for a declaration that S. 273, Civil P. C., which cor- 
that the above decree was collusive and responds to R. 53, O. 21, of the pre¬ 
fer recovery of possession of the pro- sent Code, did not apply to the sale of 
perty which had been mortgaged to the right to recover mesne profits. They 
him by the mortgagor. In the alterna- held therefore that that right was im- 
tivc he claimed that if his prayer for moveable property and could be sold, 
recovery of possession was not allowed, It is to be noticed that their Lordships 
bis mortgage claim which amounted to did not base their decision upon the 
Rs 1 679 must be satisfied by the per- fact that the right to mesne profits was 
sons who had taken possession of the coupled with the right to recover im- 
mortP-ao-cd property. The decree m ap- moveable property. Similarly in the pre¬ 
peal in that suit was that Chariter sent case, so far as Chariter’s decree 
would be entitled to recover possession gave him an alternative right to recover 
as prayed for, unless the persons who possession of the mortgaged property, 
were in possession redeemed his mort- that right is not to be taken into con- 
eage within a certain time. There was sideration in determining the question 
also a decree for costs and mesne pro- as to whether the decree is or is not a 
fils in favour of Chariter. decree for an immoveable property. The 

It appears that the defendants in basis of their Lordships’ decision was 
that suit availed themselves of the op- that there was no decree in existence 
poruinity to redeem and paid Chariter expressly giving a right to recover 
Off, so that the only part of Charitcr’s mesne profits, but here there was a de- 
decrcc that is, now outstanding, is that cree giving such a right and the ruling 
which relates to costs and mesne pro- of their Lordships is therefore in favour 
fits It is that decree that Lachman of the respondents before us and not 
Ojha seeks to sell in execution of his against them. This would seem to be 
decree against Chariter. It is con- sufficient for the disposal of this second 
tended that as the decree was prima- appeal. 

rilv a decree for reco\cry of possession It is however contended that if the 
of lands coupled with an alternative decree was immoveable property, then 
condition as to redemption, it was a no proceeding under S. 47, Civil P. C., 
decree for immoveable properly. In my is competent, but that the proper pro¬ 
opinion that contention does not apply vision for setting aside the salfe would 
to the circumstances of this case. Here be R. 90, O. 21. The appellant is 
the only decree that is now outstand- treading on rather dangerous ground 
ing is the decree for costs and for here, because if it is held that the de¬ 
mesne profits. Now wc^ know that a cree is immoveable property to which 
decree for mesne profits is a decree for the provisions of O. 21, R. 9p. apply 
money within the meaning of O. 21, then there is no second appeal, and 
Civil P. C., and it seems to me that (i) ^goi] 24 Mad 341. 
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the appellant has.no right to come here 
'at all. However upon the view that we 
take, the decree is, in our opinion, not 
one for immoveable property, but is 
one for money within the meaning of 
'O. 21, Civil P. C., and therefore the 
proper course for the attaching decree- 
holder is to proceed under R. 53 of 
O. 21. The learned Subordinate 
Judge’s decison is correct and the ap¬ 
peal will be dismissed with costs. 

Thornhill, J .—I agree. 

v.s./R.K. Appeal dismissed. 
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Mullick and Thornhill, JJ. 

Ritu Kuer —Decree-holder— Appel¬ 
lant. 

V. 

Alakhdeo Narain Singha —Judgment- 
debtor—Respondent. 

Appeal No. 252 of 1917, Decided 
on 1st July 1918, from Original Order 
of Sub-Judge, Gaya. 

(a) Civil P. C. (1908), S. 151 and O. 9, 
j • ^“■^^^cution application dismissed for 
default cannot be restored—Execution. 

An application for execution dismissed for de¬ 
fault cannot be restored cither under O 9 or 

LPCSCSI 

(b) Execution — Executing creditor absent— 
Court _ can still go into judgment-debtor's 
objections. 

There is nothing in the Civil Procedure Code 
which ousts the jurisdiction of an executing Court 
to go into tlie merits of the judgment-debtor’s 
objection even though the executing creditor is 

^ LP68C21 

(c) Execution ~ Court with jurisdiction 
rightly or wrongly deciding that decree- 
holder cannot proceed with execution—Deci¬ 
sion IS binding till set aside. 

Where rightly or wrongly, .a Court with juris¬ 
diction has disposed of the judgment-debtor’s 
objections on the merits and ba.s decided that the 
decree-holder is not competent by reason of a 
defect of parties to proceed with the execution 
the decision is binding on the decree-holder till it 

IS QiSldO. Ip gQ Q 

Slwroshi Charan MUra —for Appel¬ 
lant. 

~ ^espon- 

Mullick, J. —This appeal arises out 
ot the execution of a decree for costs 
passed so far back as 1904. The amount 
of costs allowed by the decree was a sum 
of Rs. 1,058, and the claim with intcr- 

amounts to 

Rs. 1,950-12-0. The course of the liti¬ 
gation is instructive. The original judg- 
ment-debtors were Alakhdeo Narain and 

Anant, who is now dead, 

AKiT 1 IS proceeding against 

Alakhdeo alone. The dccrec-holdcr wa^ 

Bbagwat Prasad. lie, 

C.XCCUtion 

petition which was dismissed on 22nd 
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February 1909, because he had died 
subsequently to the filing of the execution 
petition ana no substitution of his heirs 
iiad been made in the execution pro¬ 
ceedings. Bhagwai Prasad left a widow 
ana two aaugliters, one of whom, Mt 
Ritu Kuer, claimed the decree in ques¬ 
tion on the ground that Bhagwat dur¬ 
ing Ills lifetime had made a gift of it 
to her and on 24ih February x9ll she 
took out Letters of Administration in 
respect of her father’s estate 

Un 13th June 1911, Ritu Kuer as 
administratrix nled the execution peii- 

petition was dismissea on 
^5tn October 1911. The third execu¬ 
tion petition hied by her on 6th Janu- 

judgment-aebtor 
Alakhdeo preferred an objection under 
b. 47, GiviA P. C., contending that the 
deciee could not be executea by Ritu 
Kuer in the absence of the widow and 
T ^ .daughter of Bhagwat. On 
28th June 1913, alter several adjourn¬ 
ments, the execution case came up be- 
Subordinate Judge, who made 
the lollowing order: "It is clear from 
the testimony of the judgment-debtor’s 
witness, Mahadeo Singha, that the mo- 
thcr of the applicant lor execution is 
alive. Iheir plea is that as the decree 
stands m the name of her deceased fa¬ 
ther Bhagwat Pande she has no right 
to execution. The execution petition is 
dismissed with costs. Pleader's fee 

RS. 8 ex parte. Decree-holder’s Plea¬ 
der IS absent.” 

The creditor Ritu Kuer does not ap- 
pear to have taken any steps to set 

nn e-'^ecution petition 

on 3rd March 1914, before the Sub¬ 
ordinate Judge. That execution petition 
was dismissed because she failed to 
prove service ot notice upon the judg¬ 
ment debtor. The next and last e.xccution 
case was filed on 16th November 1916 
and in it the Subordinate Judge has 
given effect to the judgment-debtor’s 

order of 

28th June 1913 stands, it is a bar to 
all future c.xecution proceedings in res¬ 
pect of tins debt. The present appeal 

f ^^1 creditor against 

the order of the Subordinate Judge 
dismissing the execution petition. Now 

vnL.,' 1 ^ 7 ^ ground urged by the learned 
vakil hDr the appellant is. that O. 9 

L-iviI 1 . C.. applies to cxocufion pro- 
^cdings and that under rule 8 of that 
Order, even though the judgment-debt¬ 
or appeared the Court should have 
simply recorded an order of dismissal 
tor default and was not in any wav 
competent to go into the merits of the 
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objections raised by the judgment-deb¬ 
tor. It is urged that in going into the 
merits of the objections the Court acted 
without jurisdiction, and therefore^ the 
order made on 28th June 1913 is a 
nullity. 

Now 1 am quite satisfied that O. 9, 
Civil P. C., does not apply to execution 
proceedings. S. 141, Civil P. C., has 
been distinctly interpreted as meaning 
that it is not necessary for Courts to 
apply the provisions of O. 9 to procee¬ 
dings in execution and we have the 
clear authority of Sir Lawrence Jenkins 
in Hari Cliaran Ghosh v. Manmqtha 
Nath Sen (1) supporting this view. 

There has been, it is tri^, some 
attempt on the part of other Cour^ to 
distinguish this case and to apply CL 9, 
Civil P C., to cases which seemed 
to those Courts to be proceedings ot 
an original nature, but in my opinion 
it is impossible in view of the ruling ot 

their Lordships of n'l 

Thakiir Prasad v. Fakir Ullah (-) as 
interpreted by Sir Lawrence Jenkins in 
the case cited above, to make any 
tinction between Proceedings in cxecu 
lion which arc of an original nature and 
those which arc not. This is also he 
view taken by tl^eir Lordships of t 
Calcutta High Court in Bharat Chandra 
Nath V. Yasin Sarkar (3). 

'^The learned vakil. for the appellant 
has drawn our attention to the ca 

5/7^3'^ Narayan Lai v. Oobind Saha^^ 
f4) but that case does not t^ch tl pre 

sent case. In that case ^ "f^o the 

by a person who was not f 

proceedings ami it was eld by then 

LortUhip. of th.s and 

cccdiniT was of an ° ^pp,y for 

that 0.9. oiMi 1 ’ . , i been 

restorins the case after it 

is^t'^iem^trsav 

tha the proceeding before the cxecu- 
:• tvos not a proceeding simi- 

la'?^"to that in Sntya Narayan 
r4') In mv opinion a decree-holder, 
who-^e rase is dismissed for f^cfault. 
has his r^medv hy wav of fresh anphea- 
tions within tlm ocviod^ of limitation o 
bv resort to the nrovisions ot O. 4/ 
for revion-. There is no rCc^n 

fll A I U toil Cnl l‘2fi=41 Cnl 1. 

fit tlROSl n All 10(1=22 I A 14=6 Sar 526 

fp cv 

f?.) riOlTl 41 X C 5R0, 

(i) rioi-si o T r or.t. 


ditional facilities should be given to him 
by applying the provisions of O, 9. 

Then it has been contended that 
although O. 9, Civil P. C., may not 
apply the inherent powers of the Court 
should be invoked for the purpose of 
restoring the case, and reliance has 
been placed upon Bharat Chandra 

NatWs case (3) in support of the view 
that it is open to this Court to direct 
the Subordinate Judge to consider 
whether or not he should use his 
powers under S. 151, Civil P. C. 
Speaking for myself I should be entire¬ 
ly averse to any Court’s using its in¬ 
herent powers for the purposes of res¬ 
toring execution •cases. Execution credi¬ 
tors as well as the judgement-debtors 
have ample facilities under the exist¬ 
ing law for restoring cases dismissed 
for default, and there is no reason 
why the extraordinary and vague juris¬ 
diction given by S. 151 should be re¬ 
sorted to for supplementing those faci 
lities. I hold therefore that O. 9, Civi' 
P. C., was not applicable. It was 
therefore not illegal for the Subordinate 
Judge to go into the merits of the 
judgment debtor’s objection. Moreover, 
if the Court has acted illegally by 
contravening O. 9, that would have 
been at best an error of law made 
by a Court with jurisdiction. The Court 
had the right to apply the law as it 
understood it and if in doing so it made 
a mistake, it cannot be said that the 
Court acted without jurisOiciion. 

In order to support his argument as 
to the want of jurisdiction on the part 
of the Subordinate Judge, the learned 
Vakil has also brought to our notice 
R. 57 of O. 21. which says that if 
after attachment the decree-holder fails 
to appear the attachment is void. That 
is an additional penalty but it has^ no 
bearing on the question of jurisdiction. 
In my opinion there is nothing in the 
Civil Procedure Code which ousts tht 
jurisdiction of the executing Court tc 
go into the merits of the judgment-deb¬ 
tor’s objections even though the execut¬ 
ing creditor is absent. I cannot, there¬ 
fore accept the contention that even 
though the judgment-debtor is anxious 
to have the case decided on the merits, 
the Court cannot proceed in the absence 
of the executing creditor. It cannot be 
the intention of the law that judgment 
debtors should he placed in this un¬ 
satisfactory and insecure position. 

Finally it is contended that there 
is no principle of law under which 
the order of the 28th June would be 
a bar to future executions. Now. the 
learned Subordinate Judge has based 
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his order on the principle of Mungiil 
Pershad Dichit v. Grija Kant Lahiri 
(5). In that case the judgment-debtor 
was absent and in Ws absence the 
Court decided that a decree which was 
manifestly barred by law was not so 
barred, and proceeded to execute the 
decree under that erroneous view of the 
law. Their Lordships held that it was 
not open to the judgment-debtor in 
a subsequent execution to challenge the 
decree-holder’s right to execute the 
decree by showing that the previous 
proceedings were incompetent. 

Here, rightly or wrongly, a Court 
with jurisdiction has disposed of the 
judgment-debtor’s contention on the 
merits, and has decided that the de¬ 
cree-holder was not competent, by rea¬ 
son of a defect of parties, to proceed 
with the execution. The principle of 
Mungul Pershad DichiVs case (5) clear¬ 
ly applies and it is not open to the de¬ 
cree-holder to come in and say that the 
previous order was wrong. The learned 
vakil contends that in Mungal Pershad 
DichiVs case (5) the judgement-debtor, 
though he did not appear before the 
order was passed, did do so subse¬ 
quently and accepted the order of at¬ 
tachment. That may be so, but the 
principle upon which their Lordships 
decided Mungul Pershad DichiVs case 
(5) was founded upon any subsequent 
ratification by the parties. 

The learned vakil next relies on the 
case of Bholanath Dass w. Prof ulla Nath 
Kundu Chowdhry (6). In that case 
Mungal Pershad DichiVs case (5) was 
distinguished by their Lordships of the 
Calcutta High Court on the ground that 
there was in fact no adjudication upon 
the merits, and the execution case was 
dismissed merely by reason of the ab¬ 
sence of the decree-holder. Their Lord- 
ships held that as there had been no 
adjudication upon the merits, the prin¬ 
ciple of res judicata did not apply. 

1 herefore that case is no authority 
for the contention that the principle 
of Mungul Pershad DichiVs case (5) 
does not apply in every case where a 
jucljjmcnt-crcditor is ah)S6nt. It was open 
to the decree-holder to appear on the 
day fixed for the hearing of the judg¬ 
ment-debtor’s objections. The Court 
might certainly have dismissed the case 
unthout going into the merits, but it 
chose to go into the merits and its deci- 
IS, therefore, bind ing till it is set 

(T>”c)^ ^ ^ ^ 123=4 Sar 249 

(6) L19011 28 Cal 122. 


aside. The appeal is dismissed with 
costs. 

Thornhill, J.—I agree. 

v.S./r.k. Appeal dismissed. 
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Roe and Coutts, J J . 

Keshwa Surendra Sahi — Appellant. 

V. 

Mt. Malukrani Kncr — Respondent. 

Civil Misc. Appeal No. 64 of 1918, 
Decided on 1st November 1918, from 
decision of Sub-Judge, Saran. 

Limitation Act (1908), Art. 182, Cl. 5— 
Application for execution against minor 
through mother without application for ap- 
pointment of guardian-ad-litem operates to 
save limitation. 

An application for execution of a decree made 
against a minor judgment-debtor represented by 
his mother, without any application to the Court 
for an order appointing the mother guardian-ad- 
litem of the minor, is in accordance with law’ and 
operates to save limitation. tP 09 C 21 

Hasan Imam, Rafendra Prosad and 
Ambika Prosad —for Appellant. 

Rai Tribhuannath Sahay —for Res¬ 
pondent. 

Judgment. —In this case the appel¬ 
lant is aggrieved by an order of the 
Subordinate Judge of Saran disallow¬ 
ing his objection to the execution of a 
decree. That objection was made on the 
ground that the decree was now ex¬ 
tinct under the Law of Limitation, no 
step-in-aid of execution having been 
taken in accordance with law within 
three years prior to the present applica¬ 
tion. It is conceded that an application 
was made to execute the decree in 
1916. But it is urged that this applica¬ 
tion was not in accordance with 
law by reason of the fact that the judg¬ 
ment-debtor was then a minor, and the 
application was made as against the 
minor represented by his mother with¬ 
out any application to the Court for an 
order appointing the mother as guar¬ 
dian ad litem. We are of opinion that 
the application must be held to have 
been a step-in-aid of execution taken 
in accordance with law, for it was open 
to the decree-holder either to include 
in his application for execution an ap¬ 
plication for a formal order appointing 
a guardian or to make that application 
as a separate application. The first step- 
in-aid of execution was obviously to 
pursue the property of the minor, stat¬ 
ing that he was a minor and naming 
the person who would be his natural 
guarrlian. The appointment of the 
guardian by the Court would not be 
the first step but the second stej^-in-aid 
of execution. Therefore clearly the ap¬ 
plication itself was a first step made in 
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execution of the decree and was in ac¬ 
cordance with law. Even if it were not 
so, I should be loath to hold otherwise 
than was held in Gopal Chiinder Manna 
V. Gosain Das Kalay (1) by the Full 
Bench, K^alka Dube v. Bishes/iar Potak 
(2; and Hari v. Narayan (3). A decree 
does not become time barred by reason 
of a trivial defect in the form in which 
the former application was made. 1 
would dismiss this appeal with costs. 
v.s./R.K. Appeal dismissed. 

■'(1) L1898] 25 Cal 594.'(F 15). 

(2) L190n 23 All 1G2. 

(3) L1S88] 12 Bom 427. 
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Chapman and Atkinson, JJ. 

Budhan Mahton and others —Defen¬ 
dants—Appellants. 

V. 

Wazi Hunnissa Begum and another 
Plaintiffs—Respondents. 

Appeals Nos. 61 to 88 of 1917, De¬ 
cided on 1st February 1918, from Ap¬ 
pellate Orders of Dist. Judge, Patna. 

Bengal Tenancy Act (8 of 1885), S. 37— 
Legal contract for enhancement does not 
bar subsequent suit for enhancement. 

Section 37 contemplates a prohibition against 
enbaucemeut ot rent in respect of a contract 
validly made and binding between the parties; 
an illegal or invalid contract made within fifteen 
years of the last enhancement does not come 
within the provisions of the section so as to ope¬ 
rate as a bar to the institution of a suit for 
enbaucemeut of rent. LF 70 C 2] 

Kulwant Sahai and Sant Prasad — 
for Appellants. 

takhruddin and Khurshed Husnain 
—for Respondents. 

Atkinson. J.— These appeals have 
come before us from a decision of Mr. 
Ross, the District Judge of Patna. The 
plaintiffs sued to enhance the rent pay¬ 
able by certain tenants on their pro¬ 
perty. Thirty-four appeals were taken 
before the learned District Judge and 
out of 34 only 28 cases are now pend¬ 
ing in second appeal before us. The 
plaintiffs, who are the zamindars, let the 
lands in suit to the defendants as ten¬ 
ants. Sometime about the year 1882 
they leased the property to a ticcadar, 
who was entitled to collect from the 
tenants the rents payable by them. 

In the year 1882 the ticcadar sued 
the tenants for an enhancement of rent. 
The suit was dismissed; and after the 
dismissal of the suit while an appeal 
was pending the parties came to an 
agreement, the ticcadar on the one side 
and the tenants on the other. By that 
agreement, the tenants agreed to pay an 
enhanced rent for the years 1291 to 
1293. In 1294 the agreement was re- 
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vived and again the tenants entered into 
an agreement with the ticcadar to pay 
an enhanced rent from the years 1294 
to 1301. In 1301 the ticcadar again 
came to an agreement to enhance the 
rent for the years 1302 to 1310. The 
tenants agreed to pay a further en¬ 
hanced rent to the ticcadar by an agree¬ 
ment which continued in operation till 
1310. In 1311 a further arrangement 
was come to between the ticcadar and 
the tenants by which the tenants agreed 
to pay a further enhanced rent for the 
years 1311 to 1319. Subsequently 
when the matter came before the Settle¬ 
ment Officer it was pointed out that 
the contract that was made between 
the parties in 1311 was. illegal. The 
grounds on which it was declared to be 
illegal do not appear. But there are 
obvious reasons for holding that the 
agreement was illegal; firstly, because 
it was an agreement which was made 
within 15 years of the date of the last 
enhancement. Such an agreement is 
prohibited by S. 37, Ben. Ten. Act. 
Therefore the agreement that was ar¬ 
rived at in the year 1311 between the 
parties was illegal. No doubt after that 
agreement was entered into, the tenants 
did pay the rent provided thereby to 
be paid, but clearly the rent was in ex¬ 
cess of the amount provided in the 
agreement in 1302. 

It is urged now in second appeal 
that the learned Judge was wrong in 
holding in point of law that this suit 
was not barred by the provisions of 
S. 37, Ben. Ten. Act. It was con¬ 
tended before the learned Judge that 
inasmuch as there was a contract pro¬ 
viding for enhancement of rent in the 
year 1311 that no suit could be insti¬ 
tuted by the plaintiffs now to enhance 
the rent, an enhancement of rent having 
already taken place within 15 years 
prior to the institution of this suit. It 
is right to observ'C that the ticcadar 
made the contract in 1311 and not the 
plaintiffs as zamindars. The learned 
District Judge, Mr. Rose, has held that 
the provisions of S. 37 do not apply to 
this case. That section, we think, 
clearly contemplates a prohibition 
against enhancement of rent in respect 
of a contract validly made and binding 
between the parties; but that if an 
illegal or invalid contract and one not 
legally binding is made within the 
period of 15 years that such a contract 
docs not come within the provisions of 
S. 37. Ben. Ten. Act, so as to operate 
as a bar to the institution of a suit for 
enhancement of rent. We think the view 
taken by the learned Judge as to the 
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proper construction to be put upon 
S. 37 was right. The wording of the 
section runs as follows: “A suit for 
enhancement of rent of a holding shall 
not be entertained if within iS years 
next preceding its institution the rent 
of the holding has been enhanced by 
a contract made between the landlord 
and the tenants.” Giving a legal inter¬ 
pretation and construction to these 
words, it appears to us that they must 
mean that the contract then made bet¬ 
ween the parties to operate as a bar to 
a subsequent suit for enhancement must 
be a contract legally binding and ope¬ 
rative as between the parties to it; but 
that these words cannot apply to a con¬ 
tract which is void and illegal. This 
appears to us to be the correct interpre¬ 
tation of S. 37. Therefore the enhanced 
rent arrived at by the agreement of 
1311 would not operate as a bar to the 
present suit for enhancement of rent. 
Accordingly we think the learned Dis¬ 
trict Judge was right in his view of the 
construction of S. 37 and we dismiss 
these appeals with costs. 

It is right to say that the plaintiffs 
must suffer for 'the illegal action of the 
ticcadar in so far as the receipt of 
rent over and above the rate stipula¬ 
ted by the agreement of 1302 is con¬ 
cerned. After the enhancement is made 
by the learned Judge on remand, which 
we confirmed, we direct that in the 
- future payment of rent the tenants will 
he entitled as against future rent to de¬ 
duct in resoect thereof the sums paid 
by them between the years 1311 to 
1316 in excess of the rent provided by 
the agreement of 1302. The deductions 
will he without interest. We dismiss the 
apneals. 

Chapman, J. —I agree. 

v.s./R.K. Appeals dismissed. 

A. I. R. 1918 Patna 71 
Chapman and Atkinson, JJ. 

Raghu Singh and others —Plaintiffs 
—Petitioners. 

V. 

Usuf Ali and others —Defendants— 
Opposite Parties. 

Civil Revn. No. 258 of 1917, Deci¬ 
ded on 22nd March 1918, against or¬ 
der of Dist.Judge, Monghyr, D/- 25th 
June 1917. 

I. Assam Civil Courts 

Act S. 21'A—Suit valued at more 

than Rs 5.000—Appeal preferred to District 
Judge No objection as to jurisdiction raised 
and appeal decreed—District Judge has no 
jurisdiction to entertain appeal and his order 
IS nullity No inherent jurisdiction to try 
case—Consent of parties cannot confer juris¬ 


diction and objection to it can be taken at 
any time. 

Where there is an inherent want of jurisdic¬ 
tion, the consent of parties cannot confer juris¬ 
diction and objection can be taken at any time. 
Where a Court lias no inherent jurisdiction to 
try a case it cannot pronounce any decree and if 
it does pronounce a decree that decree is null and 
void. On the other hand, if a Court has juris¬ 
diction and the law requires some preliminary 
conditions to be observed ancillary to such juris¬ 
diction being exercised, the parties may waive 
these conditions and in that event the jurisdic¬ 
tion cannot be impeached on the ground of irregu¬ 
larity in the exercise of the Court’s jurisdiction. 

A suit for recovery of money on the basis of a 
mortgage valued at more than Rs. 5,000 was in¬ 
stituted in the Court of the Subordinate Judge 
who decreed it ex parte and dismissed an applica¬ 
tion by the defendant for re-hearing under O. 9, 

R. 13, Civil P. C. The defendant preferred an 
appeal to the District Judge against the order dis¬ 
missing his application under O. 9, B. 13. The 
parties did not raise any objection as to the juris¬ 
diction of the District Judge, who decreed the 
appeal. 

Held: (1) that under S. 21, Cl. (a), Bengal, 
N. W. P. and Assam Civil Courts Act, the Dis¬ 
trict Judge had no jurisdiction to entertain the 
appeal and his order was a nullity ; (2) that the 
fact that the plaiutiil did uot raise auy objection 
as to jurisdiction in the app eal did uot estop him 
from raising it before the High Court. 

LP 72 C 1, 2] 

Purnendu Narain Singh —for Peti¬ 
tioners. 

Abani Bhushan Mukerji for Muham¬ 
mad Mustafa Khan —for Opposite Par¬ 
ties. 

Atkinson, J. —This application comes 
before us in revision seeking to set 
aside the order of the District Judge 
of Monghyr, dated 25th of June 1917. 
The facts out of which this application 
arises are that the plaintiffs, the peti¬ 
tioners before us, instituted a suit for 
recovery of money due on foot of a 
mortgage-bond, dated 13th September 
1904; and for the purpose of court-fee 
the suit was valued by the plaintiffs at 
Rs. 5,992-3-5. The case came on for 
hearing and was decreed ex parte. An 
application was then made by the de¬ 
fendants to set aside the ex parte de¬ 
cree under O. 9, R. 13, Civil P. C. 
The learned Subordinate Judge declin¬ 
ed to set aside the cx pane decree and 
from that order there was an appeal to 
the District Judge. It is contciulcd be¬ 
fore us that the learned District Judge 
had no jurisdiction to entertain the ap¬ 
peal by virtue of the provisions of 

S. 21, Cl. (a). Civil Courts Act of 
1887. That section provides that a Dis¬ 
trict Judge shall have jurisdiction in 
first appeal where the value of the suit 
appealed from docs not exceed Rupees 
5,000. Here, it is conceded that the 
value of the suit f^xcecds Rs, 5,000 and 
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is nearly 6,000. Thus it is contended 
that tlie order of the learned District 
Judge is a nullity and is void. With 
that view we agree; and that view is 
amply supporiecl by authority. The au¬ 
thorities may shortly be suinmarii^ed to 
he that wiiere a Court has no inherent 
jurisdiction to try a case it cannot pro¬ 
nounce any decree and if it does pro¬ 
nounce a decree that decree is null and 
void. On the other hand, if a Court has 
jurisdiction and the law requires some 
preliminary conditions to be observed 
ancillary to such jurisdiction being 
exercised, the parties may waive these 
conditions and in that event the juris¬ 
diction cannot be impeached on the 
ground ot irregularity in the exercise 
of the Court’s jurisdiction. The lear¬ 
ned vakil appearing on behalf of the 
petitioners has reterred us to the case 
of Ledeard v. Bull (1) and at p. 203 
their Lordships of the Privy Council 
say: 

"When the Judge has no inherent 
jurisdiction over the subject matter of 
a suit, the parties cannot by mutual 
consent convert it into a proper judicial 
process although they may constitute 
the Judge their arbiter and be bound 
by his dicision on the merits when 
these arc submitted to him." I think 
that what their Lordships mean to lay 
down is that where the parties agree to 
submit their differences to a particular 
person who has no jurisdiction as a 
Judge that then they are bound by the 
decision of that arbiter to whom they 
submit for determination the matter 
in dispute between them. But where 
a Court has no inherent jurisdiction 
the consent of parties cannot give juris¬ 
diction. That proposition has never been 
denied. The learned vakil for the defen¬ 
dants has endeavoured to argue that 
the plaintiffs, not having raised the 
question of jurisdiction before the lear¬ 
ned District Judge when the application 
was before him, are estopped from do¬ 
ing so at this stage. In my opinion, 
there is no foundation for, or substance 
in, this argument. T think that at p. 384 
of the latest edition of Woodroffe’s 
Code ot Civil Procedure a conect sum¬ 
mary of the law is to be found, where 
it is stated as follows: ‘‘.A. party can 
only appeal when so allowed by Sta¬ 
tute : and it is only the Court to which 
jurisdiction is given to entertain^ an ap¬ 
peal in a particular matter which_ can 
dctcrtrinc it. .And where there is inhe¬ 
rent incompclencv in a Court, it has 
been hold that obiection can be taken 

(1) [1937] 9 All 101=13 I A 133 (PC). 


at any time and that consent cannot 
confer jurisdiction." 

Two cases have been referred to by 
the learned vakil for the defendant. One 
is Jose Antonio Barreto v. Francisco 
Antonio Rodrigues (2). That case is 
clearly distinguishable on its facts, 
because in that case the learned Judges 
were not dealing with the general pro¬ 
position of law with which we are con¬ 
cerned. The only question in that case 
was as to the determination of the;market 
value of a certain property for the pur¬ 
poses of establishing jurisdiction and it 
was held that as neither party raised 
any question as to want of jurisdiction 
on the part of the Court which tried 
the case, they must be taken to have 
admitted that the market value of the 
property in suit was below Rs. 5,000. 
That case was essentially different from 
the present case. The second case relied 
upon by the learned vakil for the de¬ 
fendant is Dayaram Jagjivan v. Gover- 
dhandas Dayaram (3). That case seems 
to be a very strong case because the 
learned Judges there admitted that the 
Court has no jurisdiction; but they 
declined to interfere on the ground that 
the plaintiff to whom relief was granted 
by the lower appellate Court would, 
if the application was allowed, be ob¬ 
liged to bring a suit to establish a right 
which he claimed to the property in dis¬ 
pute after the expiry of the period of 
limitation within which he was entitled - 
to bring that suit. I cannot follow the 
reasoning of the judgment of the lear¬ 
ned Judges in that case. It seems to me 
to be quite inconsistent with the prin¬ 
ciples laid down in the Civil Procedure 
Code. In my opinion, the learned Dist¬ 
rict Judge in the case with which we 
are dealing had no inherent jurisdiction 
to hear the appeal and that his judg¬ 
ment is therefore is illegal and must be 
set aside. I would therefore allow 
this application and set aside the order 
of the learned Judge, dated 25th of 
June 1917. There will be no order as 
to costs. 

Chapman, J.—I agree. 

v.s./r.k. Application allowed. 

(2) [1910] 35 Botn24=7 I C 950, 

(3) [1904] 28 Bom 458. 
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A. I. R. 1918 Patna 73 (2) Jyoti Prasad Singha Deo, son of 

Mullick and Jwala Prasad, TT. Hari Narayan Singha Deo, a zamindar 


Sadab Lal — Plaintiff—Appellant, 

V. 

Debi Lal Singh and others —Defen¬ 
dants—Respondents • 

Appeal No* 208 of 1915» Decided 
on 28th June 1917, from Original De¬ 
cree of Sub-Judge, Purulia, D/- 21st 
November 1914. 

(a) Land Tenure—Jagir—Police jagirs in 
zamindari of Pachete are hereditary subject 
to certain conditions—Sale of jagir in execu¬ 
tion of decree for arrears of rent—Objection 
to sale by jagirdar dismissed and suit to set 
aside also dismised—Suit by subsequent 
jagirdar for possession of jagir is barred by 
doctrine of res judicata. 

The police jagirs in the zamindari of Pachete 
are hereditary, subject to the condition that jt is 
competent to the representative of Government 
to dismiss the heir ol' the last jagirdar and to 
appoint, if necessary, even an outsider, but till 
tlic Collector exercises his option the customary 
rule of inheritance must operate* Where the 
Oollcctor does not exercise his power of appoint¬ 
ment and allows the rule of succession to take its 
course, particularly wliere he actually withdraws 
bis right of nomination, the heir of a jagirdar 
can take only what tlie jagirdar had. But where 
the Collector does step in to exercise his power of 
nomination and dismisses a lineal heir, the new 
appointee succeeds not as an heir but so to speak 
by vis major* tP 75 C 2, P 76 C 21 

A police jagir in the zamindari of Pachete was 
sold in execution of a decree for arrears of rent. 
The heir of the judgment-debtor, the succeeding 
jagirdar, objected to the sale, but his objection 
was overruled. Subsequently he brought a suit 
to set the sale aside but the suit was dismissed as 
barred by limitation. His heir again brought a 
suit for possession of the jagir. 

Held : (1) that the jagirdar who held the jagir 
at the time of the sale represented the whole 
jagir, and that bv the sale it passed to the pur¬ 
chasers so that nothing was left to which the 
plaintiff could lay chum ; (2) that the plaintiff’s 
claim was barred by the doctrine of res judicata 
by reason of the dismissal of the objection and 
suit preferred by his father. |^p 7G C 21 

(b) Execution sale—Rights of parties are 

fixed with reference to state of law at that 
time. 

When a sale is held the rights of the parties are 
fixed with reference to the state of the law at 
that time, and any subsequent interpretation 
will not operate to affect the results of that sale. 
In every sale what matters is what the Court 
intends to sell and what the auction-purchaser 
intends to buy. q 

Abani Bhushan Mukerji —for Anoel- 
lant. 

Sivinarain Bose and Naresh Chandra 
binha —for Respondents. 

J.— This suit was instiiuied 
by Chandra Mohan Singha Thakur. son 
of Surja Narayan Singh Thakur. on 
31st January 1912 against the follow¬ 
ing defendants: (1) Debi Lal Singha 
De^ son of Raja Nilmani Singha Deo 
of Pachete m the District of Manbhum 


of Manbhum, and, (3) The Secretary 
of State for India in Council. During 
the pendency of the suit Chandra 
Mohan Singha Thakur died and his son 
Jadav Lal Singha was substituted as 
plaintiff. The suit is for recovery of 
possession of three mouzas, named, Jori, 
^-T^ri and Het Jori, which are dsccribcd 
in the plaint as a Government Police- 
jagir property. It appears that a suit 
for rent was brought in 1859 by the 
Rajah of Pachete against Kinu Singha, 
the holder of the jagir, for arrears of 
rent which had accrued in respect of 
these mauzas during the period when 
Mahakum Singha, father of Kina 
Singha, held the jagir and a decree was 
made in favour of the Raja on 13th 
March 1861. For some reason, which 
has not been fully disclosed, execution 
proceedings on the decree were stayed 
by the Collector from 1852 to 1876. 
There are however indications in the 
record that during this period the 
jagir was under attachment by the 
Collector under the provisions of the 
Civil Procedure Code of 1877, and con¬ 
sequently the execution of the decree 
could not proceed in the civil Cemrt 
The attachment was released in or about 
1876 when the decree-holder again ap¬ 
plied for execution. On 29th March 
1876 Surjan Singha, the son of Kinu 
Singha, filed an objection to the effect 
that the jagir was inalienable; that for 
arrears due from Mahakum no decree 
^uld be made against Mahakum’s son 
Kinu; and that in any event while the 
jagir was in the possession of Surjun as 
jagirdar, no sale could take place for 
arrears which were not due from him. 
That objection was rejected on 15th 
August 1877, the sale was held in due 
course and a certificate issued to the 
auction-purchaser, the Raja, on 21st 
November 1878. 

In April 1879 the Raja settled the 
mauzas with one Kirti Choudhurv who 
sold them to defendant 1 on 6th Falgun 
1295. B. S.. corresponding to the 
English year 1888. Surjun Singha how¬ 
ever was not satisfied and we find that 
on 8th March 1888. he instituted a 
regular suit against Raja Nilmani 
Singha for recovery of the nroperty. 
That suit was dismissed on 25ih August 
1881. There was an appeal to %hc 
High Court, <ilso wns di^niis^scd 

on 8th Aiigu'^t 1882. Tt is i-iot clear vhnt 
was the precise date of Surinn’s death, 
hut it is admitted bv the defendants 
that at or about 1900 Chandra Mohan- 
was appointed jagirdar bv the Deputy 
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Commissioner of Manbhum. Shortly 
after that, he by some means succeeded 
in getting the Deputy Commissioner to 
depute a peon to deliver possession of 
the mouzas in suit to him by beat of 
drum and the finding of the lower 
Court is that he realised rent from a 
few tenants; but the Deputy Commis¬ 
sioner’s order was set aside by the 
Commissioner on the ground that the 
Deputy Commissioner was not com¬ 
petent to make any delivery of posses¬ 
sion. In 1902 Chandra Mohan again 
applied to be put in possession, but 
he was directed to sue in the Civil 
Court. He thereupon brought the pre¬ 
sent suit in 1912. Defendants 1 and 
2 have each filed separate written state¬ 
ments, while defendant 3, the Secre¬ 
tary of State for India in Council, 
does not enter appearance. The follow¬ 
ing issues will indicate the nature of 
the contest in the Trial Court: 

1. Has the plaintifl any cause of 
action for this suit? 2. Is the plain¬ 
tiff’s suit barred by the general and 
special law of limitation? 3. Is the 
plaintiff’s suit barred by the principle 
of res judicata? 4. Are the properties in 
suit Police jagir as alleged in the plaint 
and is there any restriction on sale of 
such property? 5. Had the plaintiff’s 
father a life-interest only in the pro¬ 
perty in suit? 6. Arc the properties in 
suit inalienable and is the sale men¬ 
tioned in para. 5 of the plaint illegal 
and not binding against the plaintiff? 
7. Has the plaintiff any right to the 
property in suit and was he ever in pos¬ 
session of them? Are the allegations 
of possession and dispossession as 
stated in the plaint true? 8. Is the 
plaintiff entitled to the relief sought? 

The learned Subordinate Judge came 
to the conclusion that although there 
was no patta or kabuliyat to show the 
inception of the tenure and its inci¬ 
dents, there was evidence, both oral 
and documentary, which indenlified it 
as a tenure created for Police pur¬ 
poses at a period anterior to the Decen¬ 
nial Settlement. The learned Subordi¬ 
nate Judge is of opinion that the jagir- 
dar was not an officer holding the land 
in lieu of wages hut a grantee of land 
to which a condition of service was 
attached; that the incidents of the te¬ 
nure are analogous to those of a simi¬ 
lar tenure in the same zamindari which 
was the subject-matter before _ their 
Lordships of the Privy Council in the 
■rase o f Nilmoni Singh Deo v. Rakranaih 
Singh ('1'): that .Surjun Singha repre- 

9 Cal 187=0 I A lbl==4 Sar 335 

(fC). 
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sented the entire tenure in 1878; that 
the sale passed not his right, title and 
interest but the whole tenancy itself, 
and that nothing remains for which the 
plaintiff can now sue. The learned 
Court also finds that §urjun Singha’s 
suit of 1880 to set aside the sale, 
which was dismissed on the ground of 
limitation, estops by the rule of res 
judicata, Surjun Singha’s successor, 
namely, the plaintiff, from recovering 
the property which passed by the sale. 
The plaintiff now prefers the present 
appeal in forma pauperis. Now the 
first question that arises is, what is the 
nature of the tenure ? In the plaint the 
case made is that it was a life tenure 
held in lien of wages and that no 
jagirdar is bound by the private aliena¬ 
tion of his predecessor. It was con¬ 
tended therefore that a decree for rent 
due from Mahakum could not be made 
against Kinu and certainly no sale held 
in 1878, when Surjun had succeeded 
as jagirdar, could pass any title to the 
auction-purchaser. 

Now the reply to this is that the pre¬ 
sent plaintiff, who has been substituted 
in the place of his father Chandra 
Mohan, is not a jagirdar at all and 
that he is not competent to maintain 
the suit. This jagir was formerly situ¬ 
ated within the District of Birbhum, 
from which it was separted in 1805 
upon the formation of the Jungle Mahal 
District of which the present District 
of Manbhum was once a part. Regula¬ 
tion 29 of 1814 recites the incidents 
of certain police and ghatwali tenures 
and enacts rules as to their devolution, 
sale and management. It has not been 
seriously denied that the tenure now in 
suit before us is analogous in nature to 
the ghatwali tenures to which the Regu¬ 
lation above referred to applies. That 
is the footing upon which the trial 
iippcars to have proceeded before the 
learned Subordinate Judge and although 
before us the respondents at first some¬ 
what faintly attempted to maintain that 
the plaintiff had not shown that the 
tenure was analogous to the Birbhum 
ghatwali tenures referred to in Reglula- 
tion 24 of 1814, it was eventually ad¬ 
mitted that the principles applied by 
their Lordships of the Privy Council in 
Nilmoni Singh Deo v. Bakranath Singh 
(1) must, as far as possible, be applied 
also in the case. Therefore let us sec 
what the position is upon the footing of 
the case made in the plaint. If the te¬ 
nure was a life tenure held in lieu of 
wages, obviously it could not be here¬ 
ditary, for the very principle of such 
a tenure is that the person entrusted 
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with the power to appoint* e^^ch succes¬ 
sive jagirdar must be left free to appoint 
whomsoever he likes. It would be a mis¬ 
take to say that such a tenure could be 
heritable in the sense that it would pass 
by the ordinary rules of descent ac¬ 
cording to Hindu or Muhammadan law. 
Such a tenure would only pass to 
the person to whom the authority capa¬ 
ble of appointing a jagirdar did in 
fact choose to appoint. 

In the present case it is admitted 
that the power of appointment rests 
with Government and therefore until 
appointed a jagirdar by the Deputy 
Commissioner, who is the representa¬ 
tive of the Government, the plaintiff 
acquired no title whatsoever to hold 
the lands constituting the tenure. He 
could not plead heritability as a title 
fer possessing those lands, for the te¬ 
nure would not be heritable in the 
ordinary sense of the term and the 
Deputy Commissioner alone would be 
competent to give a valid title for the 
recovery of the villages. Realising 
therefore his difficulty in supporting the 
case which was made in the plaint the 
learned vakil for the appellant has 
fallen back upon the position that this 
is a tenure burdened with a condition 
of service and heritable, although the 
line of inheritance may not be strictly 
one which is allowed by Hindu law; 
in other words that the tenure is heri¬ 
table so far as custom permits. He con¬ 
tends that in the present case the tenure 
is governed by primogeniture or pos¬ 
sibly by a rule that the member most 
fitted to perform the duties is entitled 
by law to succeed and that this im¬ 
memorial rule or custom entitles the 
present plaintiff to step into the shoes 
of Chandra Mohan in the same manner 
as he in his turn was entitled to step 
into the shoes of the previous jagirdar. 

It may be conceded that it is not at 
first sight quite clear whether their 
Lordships of the Privy Council in Nil- 
moni Singh Deo v. Bakranath Singh 
above cited, viewed the tenure as 
one held in lieu of wages which was 
not heritable. There arc expressions 
in^ the judgment of the Deputy Com¬ 
missioner, which was the Court which 
tried the suit in the first instance, which 
their T-ordshins have quoted in the 
cou^c of their judgment and which 
might lead to the impression that their 
Lordshins were inclined to find that 
the jagir was a life tenure held in lieu 
ot wages. But on the whole upon a 
careful reading of their Lordships’iudg- 
ment. T think the finding is that it was 
a tenure, held on a condition of service 
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heritable, transferable and permanent 
till such time as the Collector repre¬ 
senting the Government chose to exer¬ 
cise his direction for the dismissal of 
the jagirdar. As soon as the Collector 
chose to exercise the powers which were 
vested in him the rule of succession 
and transferability ceased to operate 
and the appointee of the Collector was 
entitled to step in and claim the jagir free 
of incumbrances and alienations created 
and made by his predecessors without 
the consent of Government. 

In the judgment of their Lordships 
arrears of rent which accrued during 
the life of one jagirdar could not 
be recovered by the sale of the jagir 
in the time of his successor, because such 
a course would deprive the jagirdar 
appointed by the Collector of the means 
of sustenance necessary for carrying on 
his duties which was one of the condi¬ 
tions of the tenure. Tf therefore which 
in my opinion seems to be the correct 
view, the jagir now in question is 
a tenure granted to the predecessors 
of the plaintiff with a condiiion attach¬ 
ed that they would perform certain 
public police duties, then the question 
arises whether Surjun Singha at the 
time that he lost his suit in 1881 did 
or did not represent the plaintiff in the 
fullest capacity. The learned vakil for 
the appellant urges strongly that Surjun 
Singha did not, that all that passed by 
the sale of 1878 was only the right, 
title and interest of Surjun Singha and 
that the sale could not affect the rights 
of Surjun Singha’s successor to recover 
the jagir lands. Their Lordships of the 
Privy Council in Bakranafh's case (1) 
have, in my opinion, held that the 
police jagirs in the zamindari of Pachete 
arc hereditary subject to the condition 
that it is competent to the representa¬ 
tives of Government to dismiss the heir 
of the last jagirdar and to appoint, if 
necessary, even an outsider, but that 
till the Collector exercises his option 
the customary rule of inheritance must 
operate. In the present case the evi¬ 
dence that the rule of i)rcinogcniturc 
prevails has not been contradicted. 
Therefore^ the present plaintiff would, 
in my opinion, be entitled to succeed 
to the jagir by inheritance from his fa¬ 
ther. Chandra Mohan, if it had not 
been already sold. In this view Surjun 
Singha fully represented the tenure and 
a decree made against him must bind 
the plaintiff. TIic rent decree and the 
sale in execution thereof must therefore 
operate to pass the tenure and it is no 
longer competent for the plaintiff to say 
that u’hat passed was the life interest 
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of Surjun Singha and that the plain¬ 
tiff’s interest revived as soon as he 
succeeded to his lather Chandra Mohan. 
Regarded in this aspect, the question 
is one of estoppel by res judicata and 
the plaintiff has no cause of action. 

The plaintiff' is further estopped by 
the order rejecting Surjun Singha’s 
objection petition of 15th August 1877 
and directing the sale to be held on 
the footing that it was not the right, 
title and interest of Surjun Singha but 
the whole jagir that was being sold. 
On behalf of the plaintiff it is urged 
that the view of the Court which rejec¬ 
ted this objection petition was wrong, 
for 4 years later, i. e., in 1882, their 
Lordships of the Privy Council ruled 
in Bakranath's case (1) that a jagirdar 
was not responsible for the debts of his 
predecessor, and it is contended that an 
erroneous decision ought not to bind 
the plaintiff. Now it is a settled pro¬ 
position of law that when a sale is held 
the rights of the parties are fixed with 
reference to the state of the law at that 
time, and any subsequent interpretation 
will not operate to affect the results of 
that sale. In every sale what matters 
is what the Court intends to sells and 
what the auction-purchaser intends to 
buy. In the present case the Court 
intended to sell the whole interest in 
the jagir and the auction purchaser 
intended to buy that interest. An autho¬ 
rity for this proposition is Abdul Aziz 
Khan v. Appayasami Naicker (2). 

Then there is another obstacle in. the 
l^laintiff’s way, for if Surjun Singha was 
ins prcdecessor-in-title then the dis¬ 
missal of Surjun Singha’s suit on 25th 
of August 1811 debars the plaintiff 
from suing now. It is urged by the 
learned vakil for appellant that that 
suit was dismissed only on the ground 
of limitation and that the issue of title 
was not tried. In my opinion it is im¬ 
material whether the issue of title was 
or was not tried. The suit was to set 
aside the sale of 1878. If Surjun 
Singha had any right to recover the 
properties he could only do so by set¬ 
ting aside the sale, and the Court held 
that such a suit was barred bv limita- 
tion as it was brought more than one 
vear after the date of sale. Surjun 
Singha was therefore completely barred 
from agaiti seeking to recover the pro¬ 
perties sold and if Surjun Singha was 
barred, the plaintiff is also barred. 

The other obstacles in the plaintiff’s 
wav, if the tenure is a grant burdened 
uilb a rondition of service, come under 
'(2) (in04T27 Mad 131=31 A 1 = 8 Sar 68’6 
(PC). 


the head of limitation. The learned va¬ 
kil for the appellants contends that 
the tenure was hereditary but inalien¬ 
able and therefore the sale of 1878 
passed nothing to the auction-purcha¬ 
ser. If that was so, then the auction- 
purchaser became a trespasser so far 
as Surjun Singha is concerned, and as 
neither Surjun Singha nor any of his 
successors took steps to challenge the 
adverse possession of the auction-pur¬ 
chaser his title became absolute by pres¬ 
cription. Therefore so far as Surjun 
Singha was concerned, all right, title 
and interest which he had in the tenure 
was extinguished. The plaintiff being 
the successor of Surjun Singha by in¬ 
heritance cannot therefore sue for the 
property. But the learned vakil endea¬ 
vours to escape from this position by 
urging that the plaintiff does not sue 
as the heir of Surjun Singha but as a 
jagirdar succeeding to the office of the 
previous jagirdar. I am unable to ap¬ 
preciate the difference in the two titles. 
Where the Collector does not exercise 
his power of appointment and allows the 
rule of succession to take its course 
and particularly where the Collector 
actually withdraws his right of nomina¬ 
tion as he did in this case in 1881, the 
heir of a jagirdar can take only what 
the jagirdar had. But where the Collec¬ 
tor does step in to exercise his power 
of nomination and dismisses a lineal 
heir, then the new appointee succeeds 
not as an heir but so to speak by vis 
major. In this case therefore I hold 
that the plaintiff has all the rights and 
liabilities of Surjun Singha and that 
as Surjun Singha was estopped by res 
judicata from bringing the present suit, 
the plaintiff also is estopped. For the 
same reason the plaintiff’s suit is barr¬ 
ed by limitation. 

There is the further consideration 
that in 1878 the Government was a 
party to the litigation which ended in 
the sale and it is stated by the learned 
Subordinate Judge and not denied by the 
appellant that the tenure was sold with 
tlic consent of Government. If that is 
so. then upon the authority of their 
Lordships in BakranatWs case (1), it 
would appear that the successor of the 
jagirdar in the tenure would not be 
competent to challenge the sale. The 
learned vakil for the respondents has 
contended that the Government Order 
of 1881 withdrawing its powers of in¬ 
terference in respect of the jagir would 
operate to extinguish the bar of inlien- 
ability. Possibly this may be so and 
upon the authorities there may be good 
reason for thinking that from that date 
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the tenure would become transferable 
in the ordinary course. But as the 
present sale took place in 1878 previ¬ 
ous to that order, this would not avail 
the defendants. We must judge the rights 
of the parties according to the state of 
affairs not in 1881 but in 1878. The 
learned vakil for the appellant has 
placed before us the follovvng resump¬ 
tion cases to which no detailed refer¬ 
ence is necessary: 

(1) Raja Letanund Sing Bahadoor v. 
Government of Bengal (3), relating to 
ghatwali lands in the District of BhagaD 
pur (2); Joykishen Mookerfee v. Col¬ 
lector of East Bnrdwan (4), relating to 
chauUidari chakraii lands in the District 
of Burdwan; (3) Rooldeep Narain 
Singh V. Government of India (5), re¬ 
lating to a ghatwali tenure in Pergana 
Bhagalpur; and (4) Jogendra Nath 
Singh V. K.ali Charan Roy (6), relating 
to ghatwali land in the District of 
Bankura. These cases do not materi¬ 
ally advance the plaintiff’s case. They 
lay down the proposition that if a te¬ 
nure is burdened with a condition of 
service, resumption cannot be made ei¬ 
ther by Government or the zaminclar 
merely upon releasing the service 
holder from the service. Here there is 
no question of resumption and upon the 
view which I have taken the heir of the 
last jagirdar would be competent to 
retain the jagir till ousted by Govern¬ 
ment. In Bakranath's case (11 their 
Lordships of the Privy Council held 
that the tenure could not be sold for 
arrears of rent due from a previous 
;!agirdar. Adopting that view for the 
tenure now under consideration the 
most that can be said is that the sale 
of 1878 was illegal. But the plaintiff is 
met with the bar of res iudicata and 
limitation and must fail. The result is 

mat the appeal is dismissed with one 
set of costs. 


Jwsla Prasad, J. —I am of opinion tha 
thc_ suit of the plaintiff is barred b’ 
limitation. The suit was originallv insti 
tuted^ ^’v^.thc plaintiff’s father Chandn 
Narain Singha on 31st Tanuarv 1912 
1 he tenure in question was sold in exe¬ 
cution of a rent decree obtained by th< 
Kaja of Pachctc on 15th August 1878 
Possession of the property nurchascc 
at the auction sale was delivered tr 
the Raja in October 1879. The then 
Suriun Singha. grandfather ai 

(6) [1905] 9 0 W N 683. 
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tne saic sec aside £ind lo recover posses¬ 
sion ot tlie property, Uuimaieiy a suit 
\yas brought by him in iviarcn 1880 
lor recovery of posscbsion Horn the 
Kaja. In mat suit in para. 3 ol the 
plaint, Dx. 16, it was cicarry stated by 
:>urjun bingha that he was dispossess¬ 
ed by the plainiitt from tne tenure in 
OctoDer 18/y. iheie is no eviocncc 
. that burjun bmgha ever rccoveica pos¬ 
session ot the property alter mat suit 
winch vyas dismisscu by me buboraiiiate 
Juage. liie decision oi liie buooraiiiatc 
Judge was upheld by the Hign Court 
in August 1882. The father of the 
plaintitt managed to obtain a sanad 
from Government appointing him as a 
jagirdar of the tenure in May 1900. On 
the strength of that sanad he made at- 
tempts to collect rents from tenants 
of lands m the tenure, but was soon 
dispossessed from what he had only 
partially and temporarily taken posses¬ 
ion of. lhat happened in 1901. Prior 
to this there is absolutely nothing to 

came nT ' plaintitt ever 

• POfP^sion of the property, 
it IS obvious that dispossession of 1879 

“P to 1900-01 
bv 1 attempts were made 

by the father of the nlsiintiA' 
to have possession of the property^ 
Ihus plaintiff’s father was alrLdf oui 

tiff’” the contention of the plain- 
t ff be correct tliat the tenure in nues 
tion IS not saleable in execution ^of a 

the"K'kia"or Hs f Possession of 

the de"indant^s1n'lwr?ks'"' 

to the father of thS plaimfff.""^ 

1 he Raja and the defendants armiir. 
ed perfect and indefcasibic title to the 
property by the adverse possession 
against the father of the plaintitt ThS 
present suit, as already stited, was itl- 

riSht May 1912, when the 

tat?o“n»o™ha^“ed“by"''lim!: 
occurred on 20th May 1913 as i 

representative-in-intcrcstCf his ’ father 

thn .’u "hich affected 

It Phaintiff’s father iTOuk 

Wftatever be the nature of the tenure 
and whatever be the incidents of 
particular tenure, whether it was in lieu 
of wages for services rendered by \he 
holder or It was a tenure burdened 
uith certain services to be performed 
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by the holders of the tenure, it is clear 
that the plaintiff cannot succeed on the 
sole ground that his rights, if any, were 
barred by limitation. On this ground 
alone, the plaintiff’s appeal should be 
dismissed. 

i would not be long in my observa¬ 
tions regarding the other points in this 
case. It appears to me that the learned 
Subordinate Judge was perfectly right on 
evidence to hold that the tenure was in . 
e.xistence long before the Decennial 
Settlement which was subsequently 
made permanent. No document evidenc¬ 
ing the grant of the tenure has been pro¬ 
duced and there is no evidence to trace 
exactly the origin and incidents of the 
tenure, but Irom the various ancient 
documents that have been filed in this 
case the learned Subordinate Judge was 
perfectly justified in coming to the con¬ 
clusion that the tenure was an ancient 
one and was in existence before the 
Decennial Settlement. The tenure was a 
grant of a jagir burdened with certain 
services, namely, the performance of 
the police and thanadari duties by the 
holders of the tenure. It may be saW 
that a tenure of this description is m 
some sense hereditary for the relations 
of the holder of the tenure have pre¬ 
ferential rights to succeed and as in 
making appointments and selections of 
successors, the principle of heirship ac¬ 
cording to the law that governs the 
holder of the tenure has invarialMy been 
taken into consideration by Govern¬ 
ment. According to that policy, m this 
case the succession went by the rule 
of lineal primogeniture, but it does not 
follow that in case the successor of a 
tenure-liolder was found to be incom¬ 
petent or unfit to perform the duties, 
Government was debarred from scle<^- 
ing anybody else, but so long as the 
heir of the last tenure holder was not 
declared unlit and removed, he as a 
matter of course succeeded. 

The tenure holder in this case used 
to pay some quit rent to the Raja of 
Pachetc. under whose zamindari the 
tenure is situated. He was exempted 
from payment of full rent in considera¬ 
tion of tlio public services that he had 
to perform. In order to control the 
I)ropcr performance of the services Go¬ 
vernment had a right to dismiss the 
tenure holder when found unfit to 
hold that post. In order that an un¬ 
suitable person may not hold the tenure 
bv' purchase at a sale effected either by 
tlic tenure holder or in execution of a 
decree. Government always prevented 
the sale of this property and it ap¬ 
pears that whenever rent decrees were 


obtained, the tenure was not allowed 
to be sold in execution except with the 
permission or sanction of the Govern¬ 
ment. This ^vas the restriction attached 
to the saleability of the tenure to pre¬ 
serve the right of Government to have 
a proper person for the performance 
of the public duties. The restriction 
which attached to this tenure would not 
go to show that this was an absolute 
bar to the sale of the tenure in execu¬ 
tion of a rent decree, it rested with 
the Government to prevent the sale or 
to allow the sale, as it thought fit in 
the circumstances of the particular case. 
I gathered this position from certain 
Government correspondence relating to 
the estate of the tenures Exs. D to X. 
So far back as 1881 it was decided by 
the Government that it was not neces¬ 
sary to retain the services of the jagir- 
dars and Government relinquished all 
claims to the services of jagirdars in¬ 
cluding the jagirdar of the tenure in 
question. Government declined to be 
a party to any litigation between the 
zamindars and the jagirdars and in 
1882 the Government order was pub¬ 
lished in its letter No. 1015-T., dated 
13th August 1881 to the following 
effect: Ex. X from which the follow¬ 
ing passage may be quoted: “Govern¬ 
ment having now decided not to require 
service from the jagirdars of Pachete, 
the restriction against sales need not 
any longer be enforced in their cases.” 

From the above it is clear that if the 
Government did not object to the sale 
of the tenure, the sale would not be 
invalid and that there is nothing in¬ 
herent in the incidents of the tenure 
itself to make it either unsaleable or 
untransferable. The restriction enforced 
by the Government was with a view to 
safeguard the interest of the public and 
to have proper persons as jagirdars of 
the tenure. I do not mean for. a 
moment to say that the order of 1881-82 
of the Government withdrawing the res¬ 
triction against the sales of the tenures 
including the one in question would 
apply to the sale in this case of 1878, 
but what I do mean is this that Govern¬ 
ment and Government alone could ob¬ 
ject to the sale of the tenure. The sale 
was not ab initio void. There is no 
provision in any of the regulations at¬ 
taching to police jagirs that they will 
not be transferable or saleable. Unless 
there is a statutory prohibition of sale 
of a jagir. it will be impossible to hold 
that a jagir which is heritable and per¬ 
manent would be deprived of its sale- 
ability or transferability that must at¬ 
tach to a tenure of this nature. In the 
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particular case, the fact that the tenure 
was burdened with certain rents to be 
paid to the Raja goes to show that the 
tenure was primarily liable for the rent, 
and if sale was to be prevented, it was 
only to be done under certain restric¬ 
tions imposed upon it by Government. 
Government has not mixed itself in this 
case and as shown above is not in¬ 
terested in the litigation or in the sale 
of this tenure, and it does not matter 
to Government now who holds the 
tenure, whether the Raja or the heirs 
of the old tenure holders. I am there¬ 
fore of opinion that the sale of 1878 
was not null and void.* , 

It is needless for me to say anything 
more upon the question whether the 
suit of the plaintiff is barred by res 
judicata. I think that there is no doubt 
that the appeal upon the grounds re¬ 
ferred to above should be dismissed. 
It does not matter whether the suit is 
or is not really barred by res judicata. 
My learned brother has gone at some 
length into that question. It is there¬ 
fore unnecessary for me for. the purpose 
of this appeal to go into it over again. 

I agree with the order passed by my 
learned brother. 

v.s./R.K. Appeal dismissed. 
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Roe and Coutts, JJ. 

Ram Sunder Sa/iu —Appellant. 

V. 

Ram Narain Saliu and others —Res¬ 
pondents. 

First Appeal No. 129 of 1917. Deci¬ 
ded on 10th December 1918. from de¬ 
cision of Sub-Judge. Mozaffcrporc. 

(a) Specific Relief Act (1877), S. 42—Right 
ceasing to exist—S. 42 has no application. 

Section 42 provides for the declaration of a pre¬ 
sent legal character or a present legal right. It 

has no application to a case where the plaintiff 
seeks a declaration as to a right which has ceased 
to e.xist. pQ Q 21 

(b) Transfer of Property Act (1882), S. 41 — 
Transfer by ostensible owner—Transferee 
making reasonable inquiries—Owner is <!e- 
barred from setting up his title. 

Defendant purchased a mahal from the farzidar 
of the plaintiff after making reasonable inquiries 
which satisfied him that the farzidar was the 
real owner of the mahal. 

BeM : that the defendant being a bona fide 
purchaser for value from the ostensible owner, 
the plaintiff was debarred bv S. 41, T P Act 
from sotting up his title to the mahal 

A7 , tP81 C 1. 21 

tiassan Imam, M. Yunus, I.akshmi 

Narain Sinha and Shiveshwar Dayal _ 

for Appellant. 
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P. K. Sen, Fakhruddin, Rai Guru 
Saran & Nirsu Narain —for Respondents. 


Coutts> J.—This, was a suit in respect 
ot a certain temporarily settled estate 
called Chak Jalal Cliaridar Diari, bear¬ 
ing No. 11918 on the revenue roll of 
the District of Muzaffarpur. We do not 
Imow much about the history of 
this estate, but it appears to have been 
settled by Government for short terms 
ot years from about the year 1842. In 
the years 1896 default was made in 
payment of revenue by the proprietors 
and according to the case of Ram Na- 

plaintiff, who was one of 
ed a? .proprietors, he purchas- 

r name of a servant 

Kuldip Narain. What was 
puichased at the sale was the right, 

Jilit interest of the settlement hoi- 

>ears. Alter the expiry of this tprm 
there were further settlements by Go¬ 
vernment with Kuldip Narain the list 

ATru""l 9 SJT^ yearT'from 'TsI 

April 1913 to the 1st March 1916 

and the plaintiff’s case is that all these 

fn were really made witli him 

cember iSl^ k' fr Narain. In Dc- 

hl '^’as very ill and as 

dying the plaintiff 
alleges that in order to protect the 
property from the heirs of Kuldip he 

2 £ SK.- 

ed^^fnr was appli- 

by Kuldin^s“h 'vas denied 

refuVod cP.L registration was 

defenLn.T’T, , »,“r<=»dar ProsaS 

cue la Koh ',1 ‘"°Hier exe- 

der Sah^ d f Fam Sun- 

aer bahu. defendant 5. Ram Snnd.-T- 

registered and appclls 

Ram kP Commissioned by 

Ram Naram were infructuous Ram 

buTt; triT'igle^r 

from'’Go^'crnm^.?t^®fo?%^1arY‘‘’rT„’ 

a case under S. 144, Criminll P C 

d - rase was after the 

P.ain'rRTm;L?a'in’’S thd't'it 'mi^V;? 

was hie TTo^ Kuldip Narain 

uas ins larzidar. and that the defen¬ 
dants had got no right in the Mahal 

fHspossessed in the 

thlt 

Sinn XI POSSCS- 

defendants raised various picas 

frame f ^^’fficicntlv from the issues 

framed in the case, which were as fol- 
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1. Whether the Secretary of State 
-for India in Council is a necessary par¬ 
ty to the suit? 2. Whether S. 36 of Act 
11 of 1859 bars tliis suit? Is the plain- 
tirt otherwise estopped from prosecut¬ 
ing the suit? 3, Whether deieudant 2 
party Ram Sundar Sahu is a bona fide 
purchaser for value and is the plaiiititf 
estopped from disputing his title ? 4 
Whether Kuidip JN arain w'as a Farzi- 
dar of the plaintilf and whether the 
plainiilf has got any title to the Mouza 
in suit? 5. Whether defendant 1 pa’tty 
entitled to confirmation of possession? 
7. To what relief, it any, the plaintiff is 

entitled? . ^ 

The learned Subordinate Judge found 
the first lour issues in favour of the 
plaintiff. But in view of the fact that it 
was outside the jurisdiction of the Court 
to decide whether Government was justi- 
lied in giving settlement to the defen¬ 
dant, he declined to give a decree for 
possession. He has however passed a 
decree declaring that the plaintiff was 
the real auction-purchaser of the tem¬ 
porarily settled Mahal, Chak Jalal 
Charidar Diara; that he was a settle-- 
ment holder up to March 1916, and 
that Kulclip Narain was his Farzidar. 
lie however held that the defendants 1 
to 4 w ere not necessary parties. Against 
this decree the delcndant Ram Sunder 
has appealed and there is a cross-ap¬ 
peal against the decision of issue 5 
declaring that defendants 1 to 4 had 
no interest in the property. The plain¬ 
tiff’s cross-appeal has not been pressed 
and 1 would dismiss it without costs. 

Tw'O points have been argued in the 
appeal by Ram Sunder Sahu: (1) that 
S. 41, T. P. Act. is a bar to the suit, 
and (2) that the decree is bad in view 
of the provisions of S. 42, Specific 
Relief Act. I will deal with Matter 
point first. The first clause of S. 42, 
Specific Relief Act, runs as follows: 
“Any person entitled to any legal cha¬ 
racter, or to any right as to any pro¬ 
perty, may institute a suit against any 
person denying, or interested to deny, 
his title to such character or right, 
and the Court may in its discretion 
make therein a declaration that he is 
so entitled and the plaintiff need not 
in such suit ask for any further relief.” 
The question, in the present case, is 
whether the plaintiff is entitled to any 
legal character or to any right as to any 
property w'hich w'ould entitle him to a 
clrriaration such as has been given. 
With regard to this point the portion 
of the decree with which \ve are con- 
rernefl. runs as follows: “It may be 
declared that the plaintiff is the real 
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auction-purchaser of the temporarily 
settled Mahal, Chak Jalal Charidar 
Diara, and that he is the settlement 
holder up to March 1916, and Kuidip 
Narain Singh was liis Farzidar.” On 
the face of it tliis is not a declaration 
that the plaintiff is entitled to any present 
legal character or that he has any pre¬ 
sent right to the property in dispute. 
The learned Subordinate Judge realised 
tins, for he says in Ins judgment: “It 
may at first ap^ar that it (the declara¬ 
tion) can be of no practical use to the 
plaintiff,” but he continues as follows: 
“as Chak Jalal is a temporarily settled 
estate, the property of a private indi¬ 
vidual, and as some right is reserved 
to the. last settlement holder as is indi¬ 
cated by Kuidip Narain’s Patta, Ex. 16, 
Cl. 4, namely, the right to receive 
some Malikana in case of refusal to 
take fresh settlement, and as it further 
indicates that settlement would be offer¬ 
ed in the first instance to the last 
settlement holders, I think the declara¬ 
tion w'ill be of great use to the plaintiff 
in approaching the Government and 
asking for a temporary settlement with 
him after the expiry of the term of the 
present settlement, even if it is conce¬ 
ded that he cannot do so now.” Now 
it is not and it cannot be contended 
that Government would either with or 
without this declaration be bound to 
give tbe plaintiff a settlement and it is 
in fact almost certain that Government, 
when they knew the facts, would not 
give a settlement. They would certainly 
not give a settlement if Kuidip Narain is 
not his Farzidar and even assuming, 
as the learned Subordinate Judge has 
found, that Kuidip Narain w^as his Far¬ 
zidar, he is a co-proprietor who has 
gone behind the backs of his co-sharers 
and has got a settlement by means of 
a Farzi transaction. This would certain¬ 
ly not find favour with Government and 
in fact it would appear that it has not 
done so. for settlement has. as I have 
already said, been made with the de¬ 
fendant Ram Sunder in 1916, who has 
also got his name registered in the 
Collectorate. The decree therefore in 
so far as any settlement is concerned, 
could be nothing more than a recom¬ 
mendation to Government. It was no 
declaration to Government. It was no 
declaration of a present legal charac¬ 
ter or a legal right, and it is not within 
the scope of S. 42, Specific Relief 
Act. 

The learned Subordinate Judge how¬ 
ever seems to think that by reason of a 
certain clause in Kuidip Narain Palta of 
1910 the declaration which he has 
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given will assist the plaintiff in getting 
Maiikana. The clause runs as follows: 

1 hat at the end of the aforesaid 
period of settlement you shall have the 
right to a renewal of the settlement 
on the revenue that may be fixed. If 
you do not take the settlement on the 
revenue that be then fixed, you shall 
be entitled to receive Maiikana at the 
usual rates.” The plaintiff however 
never asked for a declaration that he 
was entitled to receive Maiikana nor 
has any such declaration been made. All 
that the Subordinate Judge intends by 
the declaration is that it shall help the 
plaintiff in the event of his making a 
claim for Maiikana and apparently 
conv'cying a pious hope that he may 
get it. The declaration then in regard 
to this also is nothing more than a 
recommendation to Government from 
the Subordinate Judge and is not within 
the scope of S. 42. Apart from this 
there is, in my opinion, no ground for 
the imding of the Subordinate Judge 
that the plaintiff can have any right to 
rc-settiement Maiikana. He relics on 
the Patta of 1910, but the Patta under 
wliich Kuldip was holding when he died 
was a Patta of 1913, which has not 
been produced. Ram Sundcr’s Patta of 
1916, E.xhibit T however has been 
pioduccd and it contains no provisions 
for either re-settlement or payment of 
Maiikana and there is nothing to show 
whetlicr the Patta of 1913 was similar 
to the Patta of 1910 or to that of 1916. 
In fact as the onus was on the plaintiff 
and as he has not produced the Patta 

1 ... ^ ^ is a suspicion that if 

he did produce it. it would be against 
^Jiy case in the absence of the 
I atta, I am not prepared to accept the 
view of the learned Subordinate Judge 
lluit there is any provision in it for 
either Alalikana or for settlement. 

I now come to the question whether 
p. 41 of the Transfer of Property Act 
IS a bar to the suit. This section runs 
as follows"Where, with tlic consent, 
express or irnplied, of the person in- 
tcicstcd in immoveable property a 
person IS the ostensible owner of sucli 
properly and transfers the same forcon- 
sKlcration, the transfer shall not be 
Noidable on the ground that the trans¬ 
feror was not authorized to make it, 

provided that the transferee, after tak- 
mg reasonable care to ascertain that 
the transferor had power to make the 
tiansfer. has acted in good faith.” 
So far as the first part of the section 

suggested 

that the plaintiff has any case. The 
question is whether, as required bv 
1910 P '11 5- lo 
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the proviso. Ram Sunder took reason¬ 
able care to ascertain that the trans¬ 
feror had power to make the transfer 
and acted in good faith. On this point. 
It seems to me, there can be no doubt. 
Rarn Sunder says that at the time he 
made the purchase he made inquiries 
about the title of Kuldip Narain and 
what he did was to consult Kcgisier 
D, to make inquiries from the raiyais of 
Chak Jalal and to consult Jiis Mukhtcar 
named liadri Narain. 1 he register 
shoued the name of Kuldip and Padri 
Naram got for him copies of documents 
relating to Chak Jalal. These copies, 
he says, related to a suit between Kul- 
dip Narain and Kamdhari, to a dakhil 
kharij case between Ram Charitar and 
Ram Naram and to a Kat-band case 
between Kuldip and the tenants of Chak 
Jalal. Ihere was also a copy of a dc- 
posiuou and a copy of judgment in a 
lialabandi case between Kuldip Narain 
and Lalji Babu. Now we have on the 
lecord most of these documents. The 
first of them to which X shall refer is 
the deposition of Ram Narain in the 
daklul kharij case with Ram Chariiar 
aiid related to a village called Daud- 
pur, which the applicant said was own- 
cd by him and was in his possession. In 
the course of that deposition, which 
was made before the Sub-Deputy Col¬ 
lector on 1st October 1910, Ram Na¬ 
ram staled:—•Village Chak Adam is 

m the name of Gobind Shah. No other 
milkiat c.xcepting the village in dispute 
stands 111 others’ name as benami ” 
Hus clearly indicates that the plaiiuilf 
had no Maiikana right in the lands in 

inideposing to another 

rl 1 “Mouza Chak 

Jalal Diara formerly belonged to nic 

It was sold for arrears of Government 

leveniic. Kuldip Narain is in possession 

of the Mouza as auction-purchaser since 

It was sold for arrears of Govcrnmcni 

revenue. I can swear 1 liave no concern 

with the present .settlement of the 
luouza. 

7'hc next document is Exhibit N a 
plaint in a suit between Kuldip Narain 
and Ramdiiari. The suit was in respect 
of a piece of land in Chak Jalal. The 
suit was compromised and nowhere was 
mere any suggestion made that Kuldit) 
Naram was a Farzidar of Ram Narain 
oi that Ram Narain had anything to 
do with the Mouza. 

The next document to which T will 
refer IS a ludgmcnt in a suit broiighl hv 
Kuldip against one Bindeswari Piosad 
nho v/as the proprietor of a neighbour¬ 
ing Monza, for a certain piece of limcl 
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which Kuldip Narain claimed as a part 
of Chak Jalal. In that suit one of the 
issues was whether the plaintiff was 
a benamidar of Ram Narain Sahu and 
after going into the evidence very fully 
the Subordinate Judge, who heard the 
suit, found that Kuldip Narain was 
not the benamidar of Ram Narain. 

This tncii was the evidence on which 
Ram Sunder relied, and on these do¬ 
cuments it is difficult to understand \yhat 
other conclusion he could have arrived 
at than that Kuldip Narain was the 
real settlement holder. 1 fail also to 
understand what more he could have 
done to ascertaiin that the transf^or 
had power to make the transfer. The 
learned Subordinate Judge has said that 
as Badri Narain has not been examin¬ 
ed, he has no materials to decide whe¬ 
ther the papers which were read over 
to Ram Sunder were sufficient to lead 
a reasonable man to be satistied with 
what tiiey embodied. But, as I have 
already pointed out, these documents 
are on the record and they are, in 
my opinion, more than sufficient to 
satisfy any reasonable man that Ram 
Narain had nothing to do with the 
Chak Jalal estate. The learned Sub¬ 
ordinate Judge seems to think that Kam 
Sunder Sahu should have insisted on 
the production of the original sale-cer¬ 
tificate by which Kuldip Narain pur¬ 
chased. But there was very little ob¬ 
ject in this, because this was a tempo¬ 
rarily settled estate. The sale-ccrtificatc 
merely transferred the right, title and 
interest of the remainder of the tem¬ 
porary settlement and Ram Sunder was 
perfectly juslilied in relying on the 
terms of tltc settlement which was run¬ 
ning at the time when he made the 
chase, and this he knew was in the 
name of Kuldip Narain. It appears 
then that up till'the time \yhen Ra*?] 
Sunder applied for registration ot lus 
name. Ram Narain had never suggested 
that he was the real owner and in lact 

had on oath specifically i 

neclion with the Mou/a. , Under those 
rircvimstiinces. 1 am satisfied that wfie 
ther Kuldip Narain was the Farzidar of 
Ram Narain or not. Ram Sundci made 
all loasonablc enquiries and acted in 
jrood faith. For the above reasons, 
rhereforc. I would set aside the decree 
of the learned Subordinate judge and 
would decree this appeal with costs. 

In conclusion I would note that Ram 
Narain has committed gross perjury. In 
iiis examination on oath before the Sub- 
Deputy Collector Babu Suresh Chandcr 
I')eb on 1st October 1910 he stated 
that “Village Chak Adam is in the 


name of Gobind Shah. No other milk- 
iat excepting the village in dispute 
stands in other’s name as benami.” 
Again in his statement before the Munsif 
of Hajipur on 16th March 1911 he 
stated: “Mouza Chak Jalal Diara for- 
merely belonged to me. It was sold for 
arrears of Government revenue. Kuldip 
Narain is in possession of the Mouza 
as auction-purchaser, since it was sold 
for arrears of Government revenue. 1 
can swear that I have no concern with 
the present settlement of the Mouza.” 
In the present suit Ram Narain has- 
stated on oath before the Subordinate 
Judge' on 22nd January 1917; “Chak 
Jalal was sold for arrears of revenue 
in 1896. It was I who purchased it. 
It was in the name of my servant Kul¬ 
dip Narain that I- purchased.” It is 
impossible to reconcile these state¬ 
ments and I would direct that he be 
called on to show cause why he should 
not be prosecuted for pertjury. 

Roe, J. —I entirely 
plaintiff has no present title in this 
estate and that therefore he is not 
entitled to a decree under the Specific 
Relief Act. 1 also agree that the plain¬ 
tiff should be prosecuted for perjury. 
Let notice be issued to him to show 
cause why a direction for his prosecu¬ 
tion should not be made under S. 476, 
Criminal P. C. The 6th of January next 
may be fixed for hearing. 

v.s./R.K. Appeal decreed. 
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Ali Imam and Thornhill, JJ. 

Makru Rai and others —Defendants 
—Appellants. 

V. 

Sarjug Pershad Misser and others- — 
Plaintiffs—Respondents. 

Appeal No. 107 of 1918, Decided on 
31st Tuly 1918, from the decision of 
Dist. Judge, Darbhanga. 

Bengal Tenancy Act (1885), S. 174 — 
Amount to be deposited under S. 174 is 
amount of decree with costs and not amount 
specified in proclamation—Civil P. C. (1908), 
O. 21. R. 89. 

The amount of money required to be deposited 
by the judgment-debtor under S. 174, Ben. Ten. 
Act, is the amount recoverable under the decree 
with costs, and not the amount specified in the 
proclamation, as is the case under O. 21, R. 89, 
Civil P. C. LP 83 C 1] 

Murari Prasad —for Appellants. 

Har Nandan Pershad —for Respon¬ 
dents. 

Ali Imam, J.— The only point of law on 
which the learned vakil on behalf^ of 
the petitioner has addressed us arises 
on the question of the construction of 
S. 174, Ben. Ten. Act, and R. 89, 
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O. 21, Civil P. C. The appellants were 
the judgement-debtors in a rent-decree. 

In execution of that decree a proclama¬ 
tion of sale was issued for satisfying 
the decretal amount. Thereafter the 
sale took place under S. 174, Ben. 
Ten. Act, the appellants deposited the 
amount mentioned in the sale pro- 
claimation with five per cent on the 
purchase-money. The learned Munsif, 
before whom the amount in question 
with the five per cent was deposited, 
accepted the sum and set aside the sale. 
The respondents then preferred an ap¬ 
peal to the learned District Judge of 
Darbhanga, who reversed the order 
passed by the Munsif and directed the 
sale to be restored. The ground on 
which the learned District Judge has 
held that the deposit made by the judg¬ 
ment-debtors was insufficient is based 
upon a comparison of the language of 
S. 174, Ben. Ten. Act, and R. 89, 

O. 21, Civil P. C. S. 174 with re¬ 
ference to the amount contains these 
words: “the amount recoverable under 
the decree with costs,” whereas the 
rule contains the words, “the amount 
specified in the proclamation. 

It is not for a moment claimed by 
the appellants that they deposited the 
amount recoverable under the decree 
with costs. Their learned vakil frankly 
admits that the amount specified in 
the proclaimation was deposited, but 
he has contended that in fact, although 
the language of the two sections is 
different, the deposit made of the am¬ 
ount specified in the proclamation 
would work out to be the amount re¬ 
coverable under the decree witlt costs. 
With this contention we are not in sym¬ 
pathy, nor arc we satisfied that the 
jamount in question is the same. The 
difference of language has a purpose, 
as the two Acts have different legislative 
schemes. The learned Judge in dealing 
with this aspect of the question has very 
rightly drawn attention to sub-S. 3, 

R. 89, O. 21, which clearly shows 
the position of the decree-holder 
under the Code with respect to any fur¬ 
ther charges that he may claim under 
the decree and in respect of which he 
rnay receive satisfaction. No such provi¬ 
sion has been made in S. 174. We arc 
therefore of opinion that the learned 
Judge below was right in the construc- 

placed upon the sections 
* t * therefore his order restoring 
the sale was a just and proper one. 

In the Circumstances the application is 
rejected with costs. 

Thornhill, J. —I agree. 

v.s./R.K. Appltcadoit rejected. 
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A. I. R. 1918 Patna 83 
Dawson-Miller, C. J. and 
Mullick, j. 

Kuni Lal —Appellant. 

V. 

Banwari Lall and others —Respon¬ 
dents. 

Civil Misc. Appeal No. 178 of 1917, 
Decided on 5th December 1918, from 
order of Sub-Judge, Muzaffarpur. 

(a) Civil P. C. (1908), O 11, R. 21 —Order 
for discovery of document not obeyed— 
Proper remedy is to apply for slay proceed* 
ings or dismissal of suit. 

Wbeve a party fails to comply witli an order 
for discovery, the proper remedy is for the party 
seeking discovery to apply to have the proceedings 
stayed or the suit dismissed. [3? 69 0 I") 

(b) Arbitration—Parties to reference can¬ 
not revoke. 

Where parties submit their differences to arbit¬ 
ration, they cannot be allowed to revoke or with¬ 
draw from the submission except for very good 
cause. 85 0 21 

(c) Arbitration—Delay in making award 
caused by party’s voluntary absence—That 
party cannot impugn award on ground of 
delay. 

Where delay in making au award by the arbi¬ 
trators was caused by tlic voluntary absence of 
one of the parties, that party c.nunot impugn the 
award on the ground of delay. Nor is such delay 
a sufticiout ground for revocation of the submis¬ 
sion by the partv in default. ip 86 G 21 

(d) Civil P. C. (1908), Sch 2, Para. 14-- 

Arbitration without intervention of Court_ 

Court has no power to remit award for deter¬ 
mination of undetermined matters—If any 
matter referred to in para. 14 is proved 
Court must refuse to file award—Civil P C 
(1908), Sch. 2. Para. 21. 

In cases where a reference to arbitration is 
made by the order of the Court, the Court may 
remit the award for the deteriniuulioii of matters 
loft uiidotermiiied under para. 14, Sch. 2, Civil 
P. C., but in the case of arbitration without the 
intervention of the Court para. 21 confers uo 
such power on tlie Court and if any of the mat¬ 
ters referred to in para. 11 is proved, the Court 
has uo option but to refuse to file the award. 

[P 86 C 21 

(e) Limitation Act (1908), Art. 178~Date 
of award is date when it was delivered and 
not that on which it was written and signed. 

The date of the award referred to in Art. 178, 
is the date when the award is delivered to the 
partie<; BO that they have notice of its contents, 
and not tlie date on which it is .actuallv written 
and .signed. l.P 90 C 2] 

Saros/ii Charaii Aiitter and Sndhansii 
K- Muter —for Appellant. 

Purnendu Narain Singh. Gour Chan¬ 
dra Pal and Nilai Chandra Ghosc — 
for Respondents. 

Dawson-M ller, C. J. — Tins is an ap¬ 
peal from an order of the Additional Sub¬ 
ordinate Judge of Muzaffarpur refusing 
the appellant’s application to file an 
arbitration award under Sch. 2. Cl. 20, 
Civil P. C. The plainitil'f and the defen¬ 
dants 1 and 2 arc members of a Hindu 
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joint family. The defendant 3 is the 
widow of a deceased co-parcener of the 
family. In 1908 the members of the 
family had separated in mess. On 1st 
April 1911 by a registered deed the 
I^laintiff and defendants 1 and 2 sub¬ 
mitted the partition of the family pro¬ 
perty and settlement of certain matters 
in dispute between them in connection 
therewith to the arbitrament of Babu 
Jnanendra Mohan Dutta and Babu 
Apurba Krishna Mitter as arbitrators. 
The submission provided that the award 
order and partition and arbitration of 
the arbitrators or umpire in all or any 
of the matters so referred should be 
final and conclusive between the par- 
lies and their representatives. No limit 
of time was prescribed for making the 
award. By a i^revious agreement ot 27th 
January 1908 the same parties had 
submitted a partition of their joint pro¬ 
perty to three arbitrators, who had en¬ 
tered on the arbitration and made a 
partial partition of the property but 
owing to delay in completion of the 
award the parties agreed by mutual 
consent to cancel the submission, and 
])y the present submission it was provi¬ 
ded that the arbitrators might adopt 
partially or wholly the matters already 
settled or decided by the former arbi¬ 
trators. The arbitrators duly entered 
on the arbitration in the year 1911 and 
adjountcd from time to time. A great 
number of meetings were held and it 
was not until 8th October 1915 that the 
final award was made. The value of 
the properly was about Rs. 2,10,000 
and no doubt there was a considerable 
amount of work to be done. It further 
api^ears that the defendant 2 lived 
during a considerable portion of that 
time at Patna and Hilsa, a long dis¬ 
tance from MuzafTarpur where the 
meetings were held, and probably it 
was not always easy to convene meet¬ 
ings to suit the convenience of all 
I)atics. Further defendant 2 was absent 
for about a year of the time on pilgri¬ 
mage. The defendant 3 Mt. Deoki Bibi 
joined in the arbitration by agreement 
in writing dated 1st May 1915, submit¬ 
ting her interest in the property to 
be determined by the same arbitrators 
in the same arbitration. 

The procedure adopted by the arbi¬ 
trators with the consent of all parties 
a]ipcars to have been to deal with sepa¬ 
rate portions of the properly at diffe¬ 
rent times as the arbitration proceeded 
and. ]-irn\isionnl decisions were arri\’ed 
at fro!n time to lime distributing the 
difiei'cnt properties between the co¬ 
sh,arc-’-- in proportion to their shares. 


Minutes of the proceedings were kept 
and the decisions were entered in the 
minute jD*ook. By July 1915 practically 
the whole estate had been in this way 
partitioned. On 14th July in that year 
a draft award was drawn up and sub¬ 
mitted to the parties, who were invited 
to formulate objections thereto for final 
discussion. Up to this time there was 
nothing to show that any party was 
dissatisfied with the manner in which 
the arbitration was conducted or the 
length of time occupied, but on 12th 
July 1915 on the eve of the publication 
of the draft award the defendant 2 
wrote a letter to each of the arbitra¬ 
tors in similar terms, purporting to re¬ 
voke and cancel the submission on the 
ground of delay in completing the a- 
ward. The arbitrators apparently did 
not feel justified* at this stage in desis¬ 
ting from their labours at the request 
ot one party alone and they proceeded 
to hear objections by the parties to the 
draft award. The defendant 2 himself 
appeared and took part in objection 
proceedings, and on 8th October 1915 
the arbitrators having disposed of the 
objections published their award. On 
14th March 1916 the plaintiff applied 
to the Subordinate Judge to file the 
award. The defendants filed objections. 
The Subordinate Judge rejected the 
plaintiff’s application upon a number of 
grounds, which may be summarised as 
follows: 

(1) That there was no valid refer¬ 
ence to arbitration as undue influ¬ 
ence was exercised by one of the arbi¬ 
trators Babu Jnanendra Moha.n Dutta 
on defendant 1 to induce him to agree 
to the submission. (2) That the defen¬ 
dant was justified in revoking the sub¬ 
mission owing to long and unreasonable 
delay in making the award. (3) That 
the arbitrators left undertermined cer¬ 
tain matters submitted to them. (4) 
That the arbitrators were guilty of mis¬ 
conduct in the following particulars: 
(a) In failing to insist upon the pro¬ 
duction of certain accounts in the pos¬ 
session of the plaintiff^ dealing with 
matters in controversy in the arbitra¬ 
tion. (b) In that one arbitrator sat 
alone from 7th November 1914 to 11th 
August 1915. (c) In that on three 

days there were ex parte hearings, (d) 
In that certain matters outside the scope 
of the reference were dealt with by the 
arbitrators. fS). That the arbitrators 
exhibited a bias in favour of the plain¬ 
tiff. fG'). That the application was barr¬ 
ed bv limitation. 

\Viili regard to the first point it ap¬ 
pears that Babu Jnanendra Mohan Dut- 
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ta had acted as pleader to the family and 
^'as more or less in their confidence. 
Both the defendants were educated men 
and presumably capable of looking after 
their own afiairs. It would appear that 
there had been some discussion and 
possibly dissatisfaction about the dila¬ 
toriness of the arbitrators appointed by 
the earlier submission referred to and 
on the 18th March 1911 Babu Jnanen- 
dra Mohan Dutta wrote a letter to the 
defendant 1 in these terms:—“I am 
sorry the arbitration matter is still 
pending without final decision. I don’t 
think the arbitrators will finish the work 
soon. As we look to the interest of you 
all, we advise you to refer to a sepa¬ 
rate arbitration and I and Apurba Babu 
are willing to act as arbitrators on 
moderate fees. Babu Harish Chandra 
and Babu Kunja Lai are agreeable to this. 
If you also consent to the matter please 
come and settle the affairs. May this 
find you alright.” 

In the result the parties agreed to 
revoke the earlier submission and to 
appoint Babu Jnanendra Mohan Dutta 
and Babu Apurba Krishna Mittra in 
their place. The Subordinate Judge 
came to the conclusion that this was an 
improper letter to write, that Jnanen¬ 
dra Babu should have advised the parties 
to seek independent advice which was 
not done, and sums up the matter 
by saying that defendant 1 was per¬ 
suaded by Jnanendra Babu to submit 
to the new arbitration and adds: “In 
my opinion defendant 1 was not free 
to act to the best dictates of his con¬ 
science. There was no valid reference 
in this case.” I confess I have some 
difficulty in following the reasoning by 
which the learned Judge arrives at the 
conclusion that there was no valid re¬ 
ference. I can see nothing improper in 
a letter such as that written by Babu 
Jnanendra Mohan Dutta to the defen¬ 
dant 1, offering himself as arbitrator 
after apparently discussing the matter 
with the plaintiff and the other defen¬ 
dant who were agreeable to the course 
suggested. I have also read the evi¬ 
dence of the defendant 1 and I am 
unable to discover the slightest indica¬ 
tion of anything in the nature of fraud 
or even of undue pressure or persua¬ 
sion upon the defendant to agree to 
the terms of the submission. Even had 
there been some persuasion exercised to 
induce the defendant 1 to consent to a 
course agreed to by the other parties. I 
cannot see unless some fraud or impro¬ 
priety is shown, that this would be anv 
reason for holding that the submission 
was not valid. In my opinion this part 
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of the learned Judge’s decision cannot 
stand. 

The second point on which the Sub¬ 
ordinate Judge’s decision is based can¬ 
not, in my opinion, be supported. His 
decision on this point appears to me to 
be based upon a misunderstanding of 
the effect of the judgment in O. R- Co- 
ley V. V. A. DaCosta (1). Where par¬ 
ties submit their differences to arbitra¬ 
tion, they cannot be allowed to revoke 
or withdraw from the submission except 
for very good cause. In the present 
case before^ any objection was taken 
to the delay by defendant 2, the arbi¬ 
tration was practically completed and al¬ 
though no final award had been made, 
this defendant had a very fair idea 
as to how he would stand at the end of 
it. One cannot shut one’s eyes to the 
fact that he was not altogether satis¬ 
fied with the properties allotted to his 
share. Some of them had not turned 
out as well as he e.xpected. But up to 
the eleventh hour he had shown no 
inclination to be dissatisfied with the 
length of time occupied in the proceed¬ 
ings. Indeed it was mainly due to the 
fact that he himself had been on pilgri¬ 
mage for a year and for part of the 
rest of the time lived at a distance from 
the other parties that the proceedings 
were protracted and, in my opinion, it 
would be contrary to the whole spirit of 
the law affecting submission to arbitra¬ 
tion to permit one party to revoke his 
authority at his own pleasure without 
shewing some better reason than that 
which appears in the present case. 

In O. R. Coley v. V. A. DaCosta 
(1)^ shortly after the submission the 
arbitrator appointed by the respondent 
(one of the parties to the submission), 
before any material progress had been 
made in the arbitration, went to a hill 
station for the benefit of his health and 
all proceedings were suspended for 
about 7 months from the date of the 
submission and there was no prospect 
of anything further being done in the 
near future. The appellant ('the other 
party') thereupon revoked the submis¬ 
sion. In spite of this the Subordinate 
Judge shortly afterwards ordered the 
submission to be filed, and on the refu¬ 
sal of tjie appellant’s arbitrator and 
the^ umpire to act. appointed another 
arbitrator and umnire in their j^lares 
without any notice to the appellant. The 
now arbitrators then met and subse- 
ciuenily delivered an award. The pro¬ 
ceedings of the new arbitrators were 
heard ex parte in the absence of the 
ann ellant, although he was served with 
(1) 1.18001 IT Crti 2^"". 
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notice. The Court found that where 
there is unreasonable delay in proceed¬ 
ing with the arbitration, one of the 
parties may revoke the submission if 
the delay is not explained or justified 
by any act on his part. They alsp found 
that the proceedings of the^ new arbitra¬ 
tors were tainted with illegality’ for 
other reasons not material to the pre¬ 
sent discussion. I agree with the princi¬ 
ples laid down in that case, but the 
circumstances of the present case are 
entirely dissimilar. The only’ reason 
which appears for any delay in comple¬ 
ting the proceedings in the present case 
is that mentioned by the arbitrators 
themselves in their award, namely,' the 
voluntary absence of the party who now 
seeks to impugn the award on the 
ground of delay. In my opinion, no 
case has !)ccn made out which would 
justify the Court in refusing to file the 
award on the ground of delay. 

The third point is the one which 
presents most difficulty in this appeal. 
By the terms of the submission the 
arbitrators had the option of adopting 
partially or wholly the matters already 
settled and decided by the former arbi¬ 
tration. It was also proved that the arbi¬ 
trators should divide and partition in any 
manner as to them might seem fit and 
proper all such property, moveable and 
immoveable, as was still jointly ow’iied 
by the parties. They were also to settle 
and decide all accounts between the par¬ 
ties and to adjust or otherwise settle 
and decide all credits and debts due 
and owed by the joint banking business 
of the parties, and for the purposes of 
such division make any’ allotment of 
such credits and debts between the 
parties as to them seem just and pro- 
jDer. There were a large number of 
villages jointly owned by’ this family. 
Most of these villages had been parti¬ 
tioned in the former proceedings, inclu¬ 
ding certain zamindaries at Ulao. The 
allotment of those villages previously 
arrived at was adopted by the arbi¬ 
trators. There were however three or 
four villages of T^lao Elak.a which had 
not been previouslv j>artitioncd. and 
thr«e were ad\isocllv kept joint by the 
arbitrators as they were adjacent to 
the familv residence of the parties and 
the award nro\-idod that eaeh of the 
narties shtuild take a third share in 
••'u'h \illagcs. There were also 

diava lands consisting of two vil- 
hig<'s, whirh wet-e advisediv kent joiiu 
.ns thc’’ roidd not be valued with nreei- 
«ion, Th«' Vnrncd Judge came to the 
roiu'lu'-ion thnt the a'vard was bad bv 
of this defect and could not 
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therefore be filed. The rules contained 
in Sch. 2, Cml P. C., relating to arbi¬ 
tration without the intervention of the 
Court provide (para. 21) that where the 
Court is satisfied that the matter has been 
referred to arbitration and that an award 
has been made thereon and where no 
ground such as is mentioned or referred 
to in para. 14 or para. 15 is proved, 
the Court shall order the award to be 
filed and shall proceed to pronounce 
judgment according to the award. Paras. 
14 and 15 form part of the procedure 
applicable to references ordered by .the 
Court. Para 14 authorises the Court 
to remit the award to reconsideration 
of the arbitrators where (inter alia) 
the award has left undetermined any of 
the matters referred to arbitration or 
where it determines any matter not 
referred to arbitration, unless such mat¬ 
ter can be separated without affect¬ 
ing the determination of the matters 
referred. Para 15 relates to the 
grounds upon which alone an award 
can be set aside. These include cor¬ 
ruption or misconduct of the arbitrator 
or umpire, fraudulent concealment of 
material matters by the parties or their 
wilfully misleading or deceiving the ar¬ 
bitrator or umpire. 

Whilst it is clear that in cases where 
the reference is made by’ the order 
of the Court the Court may remit the 
award for the determination of matters 
left undecided under para. 14 of the 
Schedule, it has been held by the Courts 
of this country’ that para 21 of the 
Schedule confers no such power in the 
case of arbitration without the inter¬ 
vention of the Court and that if any 
of the matters referred to in para 14 
are proved, the Court has no option but 
to refuse to file the award. It is in my 
opinion regrealable that such power does 
not exist and the absence of any such 
power under the rules must, in _ many 
cases, work great hardship and incon¬ 
venience unou the parties. Tt mav well 
be that after great labour and ex¬ 
pense have been incurred by the parties 
in settling their differences bv arbitra¬ 
tion, one of them in whose favour the 
matters referred have been decided may 
find himself unable to file the award and 
obtain the judgment of the Court there¬ 
on if some small portion of the matters 
referred to arbitration has been left un¬ 
determined. Tt is, however, in my opi¬ 
nion, too late now to question the con¬ 
struction which has been placed \inon 
r>ara 21 bv the High Courts of Bom¬ 
bay. .Mlahabad and Calcutta and if it 
should anpoar that the arbitrators with¬ 
out the consent of the parties have fail- 
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ed to partition the Mauzas in question 
when they were required to do so by 
the submission, there will be no option 
but to refuse to file the award. It be¬ 
comes necessary, therefore, to consider 
how far, if at all, the parties have either 
by the submission or by subsequent con¬ 
sent agreed to the course followed by 
the arbitrators. It is true that the sub¬ 
mission by clause 2 gives the arbitra¬ 
tors the option to adopt partially or 
wholly the matters already settled or 
decided by the former arbitrators. The 
former arbitrators partitioned practical¬ 
ly the whole of the villages leaving 
those in question joint, and it is con¬ 
tended that para. 2 of the submission 
■entitled the arbitrators to adopt in its 
entirety the decision arrived at by the 
former arbitrators and to retain these 
villages and the diara lands as joint 
property. I am afraid I cannot accept 
this argument. In so far as the pre¬ 
vious arbirtators left undivided any of 
the joint property, I think it was the 
intention of the submission that the 
present arbitrators should deal with it. 

It is next contended that Cl. 17 of the 
submission, which provides that the award 
order, partition and arbitration of the ar¬ 
bitrators or umpire in all or any of the 
matters referred to them shall be final 
and conclusive, contemplates that any 
of the matters referred to the arbitra¬ 
tors and dealt with by them shall be 
binding upon the parties notwithstand¬ 
ing that other matters are left un¬ 
decided. Had this clause stood alone 
there would have been much force in 
this argument but after consideration 
of the document as a whole and es¬ 
pecially Cls. 3, 4 and 5 I have come to 
the conclusion that it was the intention 
that all the joint property of the parties 
should be partitioned in one way or 
another, in so far as it was capable of 
partition. And even if the arbitrators 
with the best intentions in the world 
failed to carry out the terms of the 
submission in any material particular, 
it seems to me that we have no power 
to file the award which would on this 
hypothesis be incomplete. So far as the 
Hlao villages arc concerned, they were 
in fact partitioned between the parties 
in equal shares. Their interest there¬ 
fore ceases to be that of joint tenants 
such as the intertest enjoyed by co¬ 
parceners and becomes that of tenants- 
in-common, giving, each of the parties 
a separate interest and separate rights 
in the subject matter. The submission 
nowl’crc provides that the whole of the 
immo\oable properties shall bo parti- 
tiojied bv metes and bounds, abhougb 


(Dawson-Miller, C. J.) Patna 87 

speaking generally I think it must be 
assumed that it was the intention of the 
parties that this method should be ad¬ 
opted. And had the whole of the im¬ 
moveable property been divided by 
shares instead of by metes and bounds, 
X think it would have been correct to 
say that the arbitrators had failed to 
carry out the duties imposed upon them. 

Where however there arc special in¬ 
cidents attaching to a small portion ot 
the property, such as the four villages 
of Ulao Dlaka by reason of their pro¬ 
pinquity to the family residence of the 
parties which make it more convenient 
for all of them that this property should 
be divided into shares only, 1 think it 
may safely be assumed that such a 
jnodc of division in this particular in¬ 
stance was not outside the contempla¬ 
tion of the parties. In the well-known 
judgment delivered by Lord Westbury 
iin the case of Appovier v. Rama Subba 
Aiyan (2) it is pointed out that “it 
there be a conversion of the joint ten¬ 
ancy of an undivided family into a 
tenancy-in-common of the members ot 
that undivided family, the undivided 
family becomes a divided family with 
reference to the property that is the 
subject of that agreement and that is 
a separation in interest and in right 
although not immediately followed by 
a de facto actual division of the subject 
matter.” In my opinion there was with¬ 
in the terms contemplated by the sub¬ 
mission a partition of this property 
having regard to its peculiar character. 
The same reasoning applies, in my opi¬ 
nion, with equal force to the diara 
villages which, as I read the award, 
were also partitioned in the same man¬ 
ner, namely, into thirds, and which 
could not be valued with that preci¬ 
sion necessary to enable the arbitrators 
to divide them by metes and bounds. 
It appears moreover from a perusal 
of the minutes of the meetings of the 
arbitrators that there was some discus¬ 
sion between the parties as to tlie 
manner in which this property not hit¬ 
herto partitioned should be dealt with. 
\X the 14th meeting held on 7th Janu¬ 
ary 1912 the matter was referred to 
and it was agreed to consider at a sub¬ 
sequent meeting whether any partition 
would take place or not. At a later 
meeting held in 1912 the following 
minute is recorded: “The parties agree 
that excluding certain properties w’hich 
they agree to keep joint, we shall divide 
the proj erlics in three lots and then pul 
the lots up to bids and then make the 
all otmen ts." The ru'oiJerty tht'rein re- 
(2) >I i A 75^2 Siii- 218 (PC).'" ' 
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ferred to was clearly immoveable pro¬ 
perty as no personal property was kept 
joint, and at a later date at a meeting 
held on 30th April 1913 after the arbi¬ 
trators had been to Ulao to inspect the 
residential house of the parties, it is 
recorded that the immoveable proper¬ 
ties were arranged in three lots of 
nearly equal value and drawn by lot 
between the parties. It is clear I think 
that the word “bids” in the previous 
entry refers to something in the nature 
of drawing lots. Now it is not sug¬ 
gested that there was any other pro¬ 
perty except that of the diara villages 
and Ulao which the parties agreed to 
keep joint, and I think it must be taken 
until the contrary be shown that the 
agreement to keep joint in the sense 
of not dividing by metes and bounds 
can only refer to the diara mahals and 
the Ulao villages which the arbitrators 
in their award say were advisedly kept 
joint. It is true that at a subsequent 
date when objection? to the draft award 
were put forward at the invitation of 
the arbitrators in October 1915, defen¬ 
dant 1 claimed that the four Ulao 
villages should be divided and that he 
should get one of them which he 
named. I do not think, however that 
at thnt stage of the proceedings when 
he had agreed to the previous partition 
two >cars earlier and tlic parties had 
been put in possession, he was entitled 
to insist upon a different basis of parti¬ 
tion, and in my opinion the arbitra¬ 
tors were justified in refusing to accede 
to this demand. The reasons given by 
him for claiming the division of the 
Ulao villages by metes and bounds arc 
that the villages which had been already 
allotted to him were some distance away 

in the Bhagalpur and Dumka districts and 

that labourers and other necessaries 
could not be obtained in those Mauzas 
whilst in the village which he claimed 
they could. I hold that the award can¬ 
not be impeached on this ground. 

Under the same heading it was also 
contended that the arbitrators failed to 
p-artition IMau/a Rahimpur. The de¬ 
fendants claimed this as joint property. 
Tltc evidence about it is very scanty 
but so far as it goes, it appears that 
this \illagc was purchased hy the plain¬ 
tiff in the farzi name of Gohind Sahai 
in, the year 1909 after the parties had 
separated in mes? and were carrying 
on a separate business. There was no 
e\-idence to show that it was joint pro- 
port'’, The award does not snecificalh' 
ion i^ hut in S^h. 10 which deals 
with claims and objections of the res¬ 
pective parties, the arbitrators after de¬ 


aling with a number of claims and ob>- 
jections state in para. 17 “claims made 
by the one party or the other similar 
to those mentioned in the foregoing 
paragraphs of this award are all dis¬ 
allowed.” The paragraphs' in question 
deal with many things the partition of 
which was claimed as being joint pro¬ 
perty. In some cases it was found that 
they ^d not exist and in others that the 
claim failed for want of proof. I think 
therefoi-e it must be taken that the arbi¬ 
trators intended to disallow this claim. 
In any case it is for those contesting 
the validity of the award to show that 
the property in question was joint pro¬ 
perty which the arbitrators omitted to 
partition in compliance with Cl. 3 of 
the submission. They have failed to 
do so. 

It was next contended that certain 
moveables were not divided. These con¬ 
sisted of a sewing machine, some iron, 
safes and a diamond ring. It is suffi¬ 
cient to say that the arbitrators dealt 
with this claim in Sch. 10, para. 12, 
and dismissed it for want of proof. In 
the same way it was contended that 
debts due by the banking business had 
not been apportioned. There is no evi¬ 
dence that any such debts existed but 
if they did, they would be covered by 
Cl. 11 of the award and each party 
would be liable for one-third share. 
Moreover debts due from the joint 
family could be realised by creditors- 
from any member of the family and a 
division of particular debts between the- 
members could not for any practical 
purpose be made otherwise than by 
shares. The assets might be and were 
allotted, but the debts could not be as¬ 
signed so as to bind the creditors. 
Cl. 5 of the submission gave the arbi¬ 
trators a wide power as to the method 
of adjusting the debts of the banking 
business if any, and the method ad¬ 
opted seems to me to have been the 
most practical and in accordance with 
the terms of the submission. The next 
point was that a balance of Rs. 1,298 
out of a sum of Rs. 5,015 said to have 
been paid to Gobind Sahai, one of the 
former arbitrators, was left unaccounted 
for. Tlie arbitrators dealt with this in 
.Sell. 10, Cl. 5, and disallowed theclaim 
for want of proof. T do not see how 
we ran question this finding. Such evi¬ 
dence as there was in support of th? 
contention that any such balance exi¬ 
sted was certainly inconclusive. 

The fourth obiection, heading (a), 
I'efcrs to certain documents relating to 
some of the lahnas awarded to the^ 
I)lain iff and which the arbitrators 
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ordered the plaintiff to produce. The 
lahnas in question appear as items 2 
and 7, Sch. 1-A of the award. 2 was 
a mortgage decree obtained by the 
family against one Mukhram Singh. 
No. 7 was some shares in the Tirhut 
Stores. The decree appears to have 
been for a sum of Rs. 400 and was 
assessed by the arbitrators after bid¬ 
ding by the parties at that- amount. 
There is notliing to show that it was 
worth more. The Tirhut Stores shares 
were assessed in the same way and 
valued at Rs. 200. On 11th August 
1915 defendant 1 applied by letter to 
the arbitrators to order the plaintiff to 
produce the decree and account of 
Mukhram Singh’s decree and an ac- 
ount of dividends received from the 
Tirhut Stores. The letter was sent on 
to the - plaintiff, who endorsed it: “It 
is not stated which bahi is required.” 
On the 14th August a discussion took 
place before the arbitrators, who order¬ 
ed the plaintiff to produce the accounts 
asked for. The order was not complied 
with. Defendant 1 called attention to 
this again in his written objections to 
the draft award on the 2nd October. 
Defendant 2 does not appear to have 
mentioned it. In Sch. A of the award 
giving the list of lahnas allotted to the 
plaintiff, a note appears to the effect 
that no evidence was adduced by the 
parties about the amount of Mukhram 
Singh’s debt and the dividend of Tirhut 
Stores. Where a party fails to comply 
with an order for discovery, the pro¬ 
per remedy is for the party seeking dis¬ 
covery to apply to have the proceed¬ 
ings stayed or the suit dismissed. The 
decree against Mukhram or a certified 
copy could also have been produced by 
the defendants themselves without any 
difficulty, if it would assist them and 
if any dividend was paid by the Tirhut 
Stores which carried on business in 
Muzaffarpur, the defendants could easily 
liave obtained evidence of the fact. 
None of these courses were adopted 
^ prepared to hold that the 

arbitrators were bound of their own ini¬ 
tiative to refuse to proceed until the 
order had been complied with, still less 
to hold that the course adopted amount¬ 
ed to misconduct, the defendants, both 
before the ai'bitrators and again in 
present proceedings, have had every 
opportunity of proving that the accounts 
not produced would have shown that 
the assessment of the two items named 
was under-estimated, if such were the 
fact, nnd that the arbitrators were mis¬ 
led, but they have not availed them¬ 
selves of the opportunity and there is 
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nothing to shoty that any injustice has 
been done. This objection in my opi¬ 
nion fails. 

As to objections 4 (b) and (c), it 
is true that one arbitrator sat alone for 
the period named to hear and record 
objections by the parties and on three 
days there were ex parte hearings in 
which each pa.rty in turn explained his 
objections. This procedure, which would 
have been objectionable in ordinary cir¬ 
cumstances, was adopted with the full 
concurrence of all the parties and they 
cannot now be allowed to take e.xccp- 
tion to a course in which for the sake 
of convenience they previously concur¬ 
red. The minute of the 24th meeting on 
the 16th September 1914 records: “It 
is agreed by all the parties that J. M. 
Dutta would receive the objections of 
the parties and their evidence if 
any, the decision to be come, to by both 
arbitrators jointly.” The procedure thus 
agreed to was carried out. One of the 
arbitrators sat to hear and record 
the objections on a number of dayii 
and subsequently on the 19ih Septem¬ 
ber and the 1st and 2nd October 1915 
each of the parties appeared before 
the arbitrator in turn and explained his 
objections. It appears from the evidence 
that no decisions were come to by the 
arbitrator on these occasions. He mere¬ 
ly recorded the objections. The objec¬ 
tions as recorded were considered and 
decided subsequently by the two arbi¬ 
trators sitting together. In the cir¬ 
cumstances no exception can be taken 
to this course. 

The objection 4 (d) refers to two 
suits referred to as Nos. 126 and 132 
of 1911. In the first the claim was by 
the mother of defendant 2 claiming 
money deposited in the defendants’ 
banking business. In the second the 
plaintiff was the present plaintiff’s 
son claiming a like deposit. The lear¬ 
ned Judge says these matters were be¬ 
yond the reference and the action of 
the arbitrators was ultra vires, but gi\-cs 
no reasons for arriving at this con¬ 
clusion. It seems to me that under Cl. 
5 of the submission it was within tlic 
Ijowers of the arbitrators to settle 
all debts due by the joint banking 
busitiess. which these claims were. it 
is said that the real claimants were the 
defendant 2 in the one case and the 
iffaintifT in the other. If this is so. the 
arbitrators would have power to deal 
with it under para 4 of the submission 
which enables them to settle all ac¬ 
counts between the partic.s. Moreover 
from a perusal of the minutes of the 8th. 
9th and 10th meetings it is imi^ossible 
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to arrive at any other conclusion than 
-that all parties consented to these claims 
being dealt with in the arbitration. This 
objection cannot be supported. 

As regards the fifth objection, the 
learned Judge draws attention to some 
instances in which the arbitrators re¬ 
fused by their final award* to alter 
the provisional allotment by which 
certain properties were apportioned to 
the plaintiff’s share, although in the 
meantime these properties turned out 
better than anticipated. In one case a 
mortgage decree allotted to the plaintiff 
at the decretal amount was realised 
by him by sale of the property which 
he purchased. The property proved 
worth more than the decretal amount. 
The arbitrators refused to revise the as¬ 
sessment of the decree and, in my opi¬ 
nion, quite rightly. The increment was 
due to the fact that the plaintiff pur¬ 
chased the mortgaged property, which 
it was open to anyone to purchase. 
His speculation turned out profitable. 
In another case a garden house was 
allotted to the plaintiff and he was 
put in possession. Before the final award 
it was purchased by Government under 
the Land Acquisition Act for a larger 
sum. The i)ropcrlies of this nature had 
been allotted by the former arbitra¬ 
tors and the parties had been in separate 
possession for a long time. The arbitrators 
had adopted the previous allotment and 
retained the parties in possession long 
before the final award and refused to 
interfere with the assessment: see Cl. 
3 of the award. The learned Judge 
said, this showed undue bias in favour 
of the plaintiff. Many similar instances 
were discussed by the parties before the 
arbitrators in objection to the 
award and before the final award. The 
arbitrators in some instances, for rea¬ 
sons given modified the provisional 
assessment in favour of one paity or 
the other. In other cases they refused 

to do so. 

The learned Judge appears to have re¬ 
viewed the evidence and pointed out some 
instances in which the award turned out 
]n-ofitablc to the plaintiff and criticises 
the decision come to by the arbitrators. 
Mis criticisms would have been appro¬ 
priate in argument before the arbitra¬ 
tors before the award was made, but 
with due respect to the learned Judge I 
think lie was travelling outside his 
l^rovincc in reviewing the evidence and 
accusing the arbitrators of bias because 
he himself would have arrived at a 
different decision on the evidence. We 
were invited to adopt the same course 


but must resppectfully decline to do so. 
The next point dealt with by the learned 
Judge appears to me to. be based on a 
misapprehension of Sch. 8 of the award. 
This schedule adjusts the monetary lia¬ 
bility between the parties and makes the 
amounts payable in two kists of three 
months each with interest at 6 per cent, 
and adds that if the conversion of the 
award to a. decree of Court is delayed 
by any party entitled to get the same, 
interest will not run on the amounts 
awarded. The learned Judge treats this 
as a penal clause designed to stifle fair 
and legal objections to the award on 
pain of forfeiting interest. In my opinion 
this was not meant to penalise proper 
legal objections to the award. If a valid 
objection to the award were taken by 
any party and upheld, then the award 
could not be filed and the stipulation 
as to interest would avail nobody. If a 
baseless objection be taken and delay 
be caused in filing the award, I can see 
notliing objectionable in depriving the 
unsuccessful party of interest for the 
period of delay in filing the award 
caused by his own unsuccessful objec¬ 
tion. 

The last point dealt with the question 
of limitation. The learned Judge treated 
the date of the draft award as the date 
of the award within the meaning ol 
Art. 178, Sch. 1 of the Limitation Act. 
With great respect to the learned Judge 
his decision is based upon a misappre¬ 
hension of the judgment in Dutto Singh, 
In the matter of the petition of (3). 
That case decides that the date of the 
award referred to in the Limitation Act 
was the date when it was delivered to 
the parties so that they had notice of its 
contents, and not the date when it was 
actually written and signed which in 
many cases might be much earlier. In 
other words the date was the date of 
publication, which is not complete until 
delivery to the parties. The draft award 
was not the award at all and its publi¬ 
cation was not the publication of the 
award. The final award differed in many 
respects from the draft, which from its 
very nature and purpose for which it 
was made could not be regarded as 
the award. The present application was 
clcarlv within six months of the date ot 
the award, and this objection also fails. 
In the result the appeal will be allowed 
and the judgment and decree of the 
Subordinate Judge will be set aside; 
the award will be filed and judgr^nt 
entered in accordance therewith. The 
appellant will be allowed co sts here anci 
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in the Court below against the parties 
who appeared. 

Mullick, J.—I agree. 

v.s./R.K. Appeal allowed. 

A. I. R. 1918 Patna 91 

Dawson-Miller, C. J. and 
Mullick, j. 

Krishna Lal Jha —Defendant — Ap¬ 
pellant. 

V. 

Nandeshwar Jha —Plainlill Respon¬ 

dent. 

Appeal No. 399 of 1915, Decided on 
31st January 1918, from original de¬ 
cree of Dist: Judge, Darbhanga, D/- 
4th August 1915. 

(a) Hindu Law-Partition—Mithila School 
Paternal grandmother is entitled to share— 
But it does not become her stridhana. 

According to the Mithila School of Hindu law 
41 paternal grandmother is entitled to a share on 
partition of the joint i)roperty between her son 
nud grandson. Such share however is not her 
atridhan and on her death goes back to the estate 
from which it came. The mother or grand¬ 
mother’s share on partition is taken in lieu of 
maintenance and on her death reverts to the 
general estate and does not cease to be ancestral 
property, LP 94 C 11 

tb; Hindu Law—Partition—Institution of 
*uit for partition is sufficient indication to 
separate. 

The institution of a suit for partition of joint 
family property is a sufficient indication to sepa¬ 
rate, so tliat the hirtli of a member subsequent to 
the institution of the suit does not affect the 
fihare which the iilaintiff is entitled to receive. 
A minor can either himself or through his 
guardian express an intention to do that which 
is clearly not against his own interest. The in¬ 
stitution of a suit by a minor member of a joint 
Hindu family for partition of the family property 
may therefore amount to the indication of an 
intention to separate. I.P 94 C 2, P 95 C 11 

(c) Practice — Precedents — Decisions of 
Calcutta High Court should not be departed 
from without cogent reasons. 

The decisions of the Calcutta High Court, 
which until recently exercised juri.sdiction in the 
Irovinco of Bihar and Ori^a, although thev do 
not prevent the Patna High Court from exercis¬ 
ing an independent judgment, are entitled to the 
gcoatest respect and should not be departed from 
Without cogont reaHons. 92 C 21 

Lakshmi Narain Singh and L. K 
Jha -^—for Appellant. 

Soroshi Charan Mitlra and Murari 
Prashad —for Respondent. 

Judgment. —This is an appeal from 
a judgment of the District Judge of 
Darbhanga in a suit for partition 

inW.'J members of a 

family governed bv the 

The ,family 

mangW ^wo wivel TaU 

son “"'i.Aina Ojhain and Ins 

H J-’'* first "ifr 

Jaimangla. The suit was instituted on 


lltli August 1913 by the son Nandesh¬ 
war Jha against his father and the 
other members of the family as defen¬ 
dants. At that time the plaintiff was 
a minor and in his plaint made certain 
charges against his father of mis¬ 
management of the family property and 
preferential treatment of his step-mo¬ 
ther to the detriment .of himself and 
Ins mother Jaimangla. Since the institu¬ 
tion of the suit and before the date of 
the judgment appealed from the plain¬ 
tiff attained his majority and those 
charges then ceased to be material and 
were not dealt with in the judgment. 
The plaintiff claimed an eight-annas 
share in the family property. The de¬ 
fendants, the father, step-mother and 
grandmother of the plaintiff opposed 
the partition and each claimed in the 
event of partition one-fifth part as their 
respective shares. The defendant,'mo¬ 
ther of the plaintiff supported the parti¬ 
tion and claimed one-fourth part as 
her share. The plaintiff’s father also 
claimed that sc\'cral of the properties 
set out in the schedule were his self- 
acquired property and not i)art of the 
family estate. Judgment was delivered 
'in the Court below on 4th August 
1915. The learned District Judge dcci- 
dicd that each of the members of the 
family including the plaintiff’s grand¬ 
mother Girija was entitled to one-fifth 
share and that the properties claimed 
by Krishna Lal Jha the plaintiff’s fa¬ 
ther were not his separate property but 
formed part of the family estate. From 
this decision the defendant Krishna Lal 
Jha presented an appeal on 2nd 
September 1915, on the ground that 
the properties claimed by him were 
wrongly found to have been joint family 
property. The plaintiff entered a cross- 
appeal on 10th November 1915, on 
the ground that his mother and step¬ 
mother were wrongly awarded a share 
and that his grandmother should have 
been allowed maintenance only and fur¬ 
ther that proper directions were not 
given cither for ascertaining the pro¬ 
perties which might be assertained to 
bo liable to partition before passing 
the final decree or for taking accounts. 

Since the date of the judgment now- 
under appeal two events have happened 
which complicate the issues between the 
l>arties and the final adjustment of 
their rights. On 21st November 1915 
a son w'as born to Aina Ojhain the 
plainiiff’s step-mother and on 5th Au¬ 
gust 1916 r.irija Ojhain his grand-mo¬ 
ther died. It was agreed between the 
parties that these events should be 
taken into consideration by this Court 
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and that the legal consequences resul¬ 
ting therefrom, in so far as they affect 
the shares which the parties are now 
entitled to, should be determined and 
given effect to in our judgment. 

The points argued by the defendant 
were (1) that on the evidence the Judge 
wrongly decided that the properties 
claimed by him in schedule kha of his 
written statement were joint family pro¬ 
perty; (2) that he was entitled to suc¬ 
ceed by inheritance to his dead mother’s 
onc-fffth share apportioned to her by 
the judgment, on the ground that it 
devolved on him as her stridhan pro¬ 
perty to which he was sole heir or as 
her deceased husband’s property of 
which he was also heir; (3) that the 
after-born son of his wife Aina Ojhain 
was entitled to a share, he having been 
conceived before the partition took place 
though born afterwards. 

The plaintiff contended (1) that his 
grandmother was not entitled to a share 
at all according to the Mithila Law on 
a partition between her son and grand¬ 
son and that in any case the grand¬ 
mother’s share, if any, was not her stri¬ 
dhan but family property allotted to her 
by way of maintenance and after her- 
death went back to the estate and was 
divisible in equal shares amongst the 
ro-parccners; (2) that the after-born 

son was not entitled to a share, on the 
ground that the partition must be re¬ 
garded as taking place not later than 
11th .August 1913 when the plaint was 
filed and the son was not born uritil 
more than two years later. The point 
that his mother and step-mother 'voi*e 
not entitled to share under the Mithila 
Law was not pressed. As to the ques¬ 
tion of fact whether the disputed 
parly belonged to the defendant, we have 
been referred to the evidence and the 
learned Judge’s reasons for the find- 
wliicli I'lc P^vriveci nncl wo n<\\c 
no'hcsitation in coming to the conclusion 
that those findings were amply justified. 
Tl’.ere were no separate accounts of the 
allcired self acquired property produced, 
nnr is there any reliable evidence to 
show ho'v the defendant could have 
himself acquired the funds necessary 
io jnirchasc nronf'rties worth nearly 
Rs. 24.000 c.V'. 0,1 bv rc--'oursc to the 
ancestral pro])crty. On the other hand, 
there is e\'edenre from which the infer- 
enre is almost irre=isiible that thefamily 
funds were emolovcd in paying for the 
liropr^rties claimed. This part^ of the 
appeal must, in our opinion, fail. 

The next question is whether -Girija 
Ojhain the grandmother of the plaintiff 
and mother of the defendant Kri.shna 
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Lal Jha was entitled to a share on par¬ 
tition. Upon this point divergent views 
have been expressed by the High Courts 
of Calcutta and Allahabad. The deci¬ 
sions of the Calcutta High Court which 
until recently exercised jurisdiction in 
tliis Province, although they do not 
prevent this Court from exercising an 
independent judgment, are entitled to 
the greatest respect and should not be 
departed from without cogent reason. 
In Badri Roy v. Bkugwat NarainDobey 

(1) it was decided by Mitter and Ma¬ 
clean, JJ., that in a partition between 
a father and son at the instance of the 
son both the mother of the latter and 
his paternal grandmother were entitled 
to share equally with him and his father. 
That was a case of a Mitakshara family 
and the Mitakshara together with the 
Vivada Ratnakara and the Vivada Chin- 
tamani is the leading authority recog- 
iiized by the Mithila School. In the 
case of Sheo Narain v. Janki Parshad 

(2) a- Full Bench of the Allahabad 
High Court on the other hand held that 
in a partition between a father and his 
sons the father’s mother is not entitled 
to a share according to the Benares 
School of the Mitakshara Law. The 
latter case appears to be based mainly 
upon the consideration that whilst the 
author of the Mitakshara expressly re¬ 
cognises the right of the wife of the 
father to share equally with the sons 
when distribution is made during the 
lifetime of the father no mention is 
made of the father’s mother, although 
after the father’s death, if the sons se¬ 
parate, the mother is mentioned as en¬ 
titled to an^equal share with the sons. 
The passage relied on is found in S. 3 
of the Mitakshara and reads as follows 
in Colebrooke’s translation: “When a 
distribution is made during the life of 
the father the participation of his wives, 
cquallv with his sons, has been direc¬ 
ted ' (If he makes the allotments 
cciual his wives must be rendered par¬ 
takers of the portions'). The author 
now proceeds to declare their equal 
participation when the separation takes 
place after the demise of the father: 
“Of heirs dividing after the death of the 
father let the mother also take an equal 
share.’’ It seems fairly clear that Vijna- 
neswara in the passage just referred to 
is considering the claim of the same 
person, first, as a wife of the head of a 
joint familv when a partition takes place 
and secondly, as the widow of the late 
head of the family nhen the sons them¬ 
selves arc seeking separation, and Jn 

Tl) Cal r>l9. ~ 
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either case she is awarded a share equal 
to that of a son. In the case now under 
appeal if the defendant Krishna Lai Jha 
had had a brother alive and unsepa¬ 
rated from him, it would appear that 
on a partition taking place between 
them their mother would be entitled to 
share with them the ancestral property, 
they being “the heirs dividing after the 
death of the father,” in which case the 
Mitakshara provides “let the mother 
also take an equal share.” The fact 
that either or each of the brothers had 
issue living would not, we apprehend, 
aft'ect the rights of the mother although 
in such a case she might with equal ac^ 
curacy be described as a grandmother 
concerning whom the Mitakshara is 
silent. How then ought her claim to 
be considered when the partition takes 
place, not between her sons as heirs oi 
her deceased hus*band, but between her 
only son who is undoubtedly an heir 
and her grandson ? On referring to the 
text of Yajnawalkaya it also appears 
that where the father in his lifetime 
makes an equal distribution among his 
sons, his wives to whom no stridhan has 
been allotted take like portions and 
where after his death the sons separate 
their mother takes a share equal to that of 
a son. Separation between a father and 
an only son does not appear to be con¬ 
templated by Yajnawalkaya nor is it in 
terms referred to in the text of the 
Mitakshara. 

It is not improbable that at the time 
\vhen the Mitakshara was written a par¬ 
tition between a father and an only son 
at the instance of the latter was seldom 
if ever resorted to. However this may 
be, the propriety of such a proceeding 
could hardly be challenged at the pre¬ 
sent day. It is not easy to see on what 
principle of justice or equity the mother 
of an only son on a partition between 
lum and his heirs should be excluded, 
when if two or more of her sons as co¬ 
parceners were dividing the family pro¬ 
perty she would be entitled to share 
equally with them. It was argued as a 
reason for leaving her unprovided that 
her maintenance should properly fall 
after partition as a charge upon her 
son’s share. This argument appears 
^ us to have little to recommend it. 
Before partition he would have control 
whole of the family property from 
which to provide for his mother’s main¬ 
tenance. After partition that control 
would cease and his resources would 
be limited in nroportion to the number 
of shares with whom he divided. Tt 
could be urged with equal force that 
on partition between sons after the death 
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of a father the mother should have no 
portion as her maintenance should fall 
on the eldest son or any other, but in 
such a case she is in fact allotted a 
full share equal to that of her sons. 
But as the Mitakshara makes no ex¬ 
press provision for the case now under 
consideration, we should have some diffi¬ 
culty in coming to a decision not ex¬ 
pressly authorised by the great com¬ 
mentator if the Mitakshara were the 
only authority recognised by the Mithila 
School. The Vivada Ratnakara and the 
Vivada Cliintamani, which are authori¬ 
ties of at least equal weight amongst 
the followers of the Mithila School, both 
quote a te.xt of Vyasa which says: 
“But the sonless wives of the father 
are pronounced equal shares and all 
grandmothers also are pronounced 
equal to mother.” The above question 
occurs in Chap. IV-31 of Golapchandra 
Sarkar’s translation of the Vivada Rat¬ 
nakara. In Tagore’s translation of the 
Vivada Chaimamani the passage is 
rendered: “Even childless wives of the 
father arc pronounced equal shares and 
so arc all the paternal grandmothers 
who arc declared equal to mothers.” 
It has been argued before us that the 
quotation from Vyasa should be treat¬ 
ed as applying only to cases of parti¬ 
tion amongst brothers as in the Vivada 
Ratnakara it occurs in a Chapter deal¬ 
ing with partition among brothers and 
in Vivada Chintamani it forms one of 
the paragraphs under the heading 
“grandsons of different fathers.” Wc 
can sec no reason for so restricting its 
application and we are supported in 
this view by the decision of the Calcutta 
High Court in the case of Badri Roy v. 
Bhugwat Narain Dobey (1) already re¬ 
ferred to. If we arc right in supposing 
that in Vijnaneswara’s day a separation 
between a father and an only son was 
not an established practice, this may ac¬ 
count for the fact that no mention is made 
in the Mitakshara of the father’s mother 
in such a case. It would not, however, 
account for the case of a separated 
brother as the head of a new line of 
descent partitioning with his sons in the 
lifetime of his mothej. But such a case 
cx hypolhesi supposes an earlier separa¬ 
tion between ^ the present head of the 
family and his brothers, in which rase 
bis mothei would have already been 
provided for by her share in the earlier 
partition. There is no evidence that the 
grandmother had been so provided for 
in the present case. This docs not ex¬ 
haust all nossible rases where the ques¬ 
tion roidd arise, hut other rases would, 
necessarily be of rare occurrence. In 


Krishna Lal v. Nandeshwar 



94 Patna Krishna Lal v. Nandeshwar 




any case the claim of the grandmother 
is distinctly recognised in two out of 
three of the leading authorities govern¬ 
ing the Mithila School and although 
we have great hesitation in view of the 
Full Bench decision of the Allahabad 
High Court in arriving at a conclusion 
in favour of the grandmother’s claim, 
we think that such a claim should be 
recognised amongst those governed by 
Mithila Law. 

The next question for consideration 
is whether the share allotted to the 
plaintiff’s grandmother on partition is 
to be regarded as her stridhan and 
if not, how it should now be dealt with, 
if it constitutes her stridhan, there be¬ 
ing no daughter or other nearer heir 
in the line of inheritance applicable 
to such property, her son the defendant 
Krishna Lal Jba would succeed. InDebi 
Mangal Prosod Singh v. Mahadco Pra¬ 
sad Singh (3) it was decided by the 
Judicial Committee that the share which 
ithc mother in a joint Hindu family 
governed by the Mitakshara Law ob¬ 
tains on partition of the family pro¬ 
perty is not her stridhan and on her 
death does not devolve upon her stri¬ 
dhan heirs but goes back to the estate 
from which it came. It is sufficient to 
say that in our opinion that case is 
not distinguishable from the present. 

A further point was taken but not 
pressed that the defendant Krishna Lal 
Jha was entitled to the exclusion ol 
the other co-sharers, on the ground that 
it reverted to him as the heir of hei 
deceased husband and that a partition 
having been effected before the mother s 
death the other co-sharers ceased to 
have any interest in the property. NVe 
think the proper view is that the 
I mother’s share is taken m lieu of 
maintenance and on her death 
I to the general estate and docs not cease 
be ancestral property. Moreover 
in the present case the partition has 
Inot been finally carried out, the decree 
being a preliminary one. ana the 
mother had had no separate enjoy¬ 
ment and no actual allotment had been 
made at the time of her death and if 
the property has not lost its character 
of ancestral property, it would remain 
subject to partition in the present pro¬ 
ceedings. The case of Sheo Dyal Tewa- 
rce v. Judoonatli Tewaree (4) would 
appear to support this view. In that 
case a partition took place between 
several co-sharevs including an uncle 
and iK'plicw and the mother of tl^e 

(.‘h 119121 31 All 234=T4 I C 1000=39 I A 
121 (P C). 

f4) [18081 9 W R 61. 


former. The last named died pending 
an appeal in the partition suit and after 
the preliminary decree ' a claim was 
made to her share by a person alleg¬ 
ing herself to be her devisee. Mitter^ 
J., in delivering judgment said:—“It 
is quite clear that the share which 
ought to have been allowed to Golaba 
(the mother) was merged in the general 
estate...But the mother or grandmother 
(as the case may be) can never be 
recognised as the owner of such a share 
until the division has been actually 
made. She has no pre-existing vested 
right in the estate except a right of 
maintenance.” In our opinion the share 
of the defendant’s mother Girija Oj- 
hain should be divided amongst the co¬ 
sharers as part of the ancestral pro¬ 
perty. 

The next point is whether the after- 
born son of Aina Ojhain is entitled to 
a share as against the plaintiff. This 
depends upon whether the date of the 
preliminary decree or the date of the 
institution of the suit must be taken 
as the time when the plaintiff’s interest 
became severed from that of the other 
members of the family, for it is con¬ 
ceded that if the after-born son was 
conceived before the partition he is en¬ 
titled under the Mitakshara Law to a 
share in the estate. The case of Girja\ 
Bai V. Sadashiv Dhundiraj (5),^ 
which is the latest pronouncement^ of 
the Judicial Committee on this question,' 
appears to conclude the matter in fa-' 
vour of the plaintiff. In that case the' 
plaintiff’s husband one Harihar, a 
member of a joint Mitakshara family, 
having previously expressed his inten¬ 
tion to effect a separation instituted 
a suit for that purpose. The defendants 
did not dispute the right which he claim¬ 
ed to a third share in the family pro¬ 
perty, but after some attempts at a 
compromise and before any decree in 
the suit was made Harihar died and 
his widow applied for substitution as 
heir and legal representative of her de¬ 
ceased husband. The defendants claim¬ 
ed Harihar’s share by right of sur¬ 
vivorship on the ground that no parti¬ 
tion had taken place at the date of 
his death. Mr. Ameer Ali in deliver¬ 
ing their Lordships’ judgment referred 
to the earlier case of Sara} Narain y. 
Jqbal ’Narain (6), where it was laid 
down that “a definite and unambiguous 
indication by one member of an in- 
t ention to separate himself and to en- 

(5) AIR 1916 P C 104=48 Cal 1031=43 

I A 151=37 I C 821 (P C). ^ _ 

(6) [19131 85 All 80=18 I C 30=16 O O 
129=40 I A 40 (P C). 
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joy his share in severalty may amount 
to separation. But to have that effect 
the intention must be unequivocal and 
clearly expressed.” He then proceeded: 
"It would probably be enough for the 
determination of tliis appeal to say that 
nothing could be more unequivocal or 
more clearly expressed than the conduct 
of Harihar in indicating his intention 
to separate himself and enjoy his share 
in severalty by the notice of the 1st 
October 1908 coupled with this suit 
and that these acts amoimted' to a se¬ 
paration with all its legal consequen¬ 
ces.” It is true that there was no de¬ 
nial in that case of the plaintiff’s right, 
but it is clear from the rest of the judg¬ 
ment that the principle upon which 
their Lordships’ decision was based was 
not confined to cases of agreement bet¬ 
ween the parties. A passage in the 
judgment of Dwarkanath Mitter, J., in 
Masamtnat Deo Bunsee Kooer v. Dwar¬ 
kanath (7) in which that learned Judge 
says: "It is settled law that every 

member of a joint undivided family 
has an indefeasible right to demand a 
partition of his own share. The other 
members of the family must submit to 
it whether they like it or not," was 
referred to with approval. And in refer¬ 
ring to the judgment of the Board in 
Appovier v. Rama Subha Aiyan (8), 
Air. Ameer Ali says: "Some of the 
Courts in India have supposed Lord 
Westbury’s expressions *o imply that 
the severance of status can take place 
only by agreement. Their Lordships 

have no doubt that this is a mistaken 
• • • ^ 
view. 

We think that the plaintiff in 
the present case unequivocally and un¬ 
mistakably manifested his intention to 
separate himself from the defendants at 
the latest on the 12th August 1913, the 
date when he instituted the suit. The 
other material dates are 4th August 
1915 when the preliminary decree was 
made, and 21st November 1915 when 
the son was born. It was contended that 
as the plaintiff was a minor when the 
suit was instituted, he was incapable 
of expressing any intention at that date, 
but no argument was adduced in sup¬ 
port of this contention nor were any 
authorities referred to and we are un¬ 
able to accede to the proposition that 
under Hindu law a minor cannot ex¬ 
press either himself or through his 
» _ an intention to do that which 

against his own interest. 
We think therefore that the plaintiff’s 

(7) [18681 10 W R 273. 

(8) [18661 11 M I A 75=1 Suth 657=2 Sar 
210 (P 0). 
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share in the family property should not 
be diminished by reason of the birth 
of another member of the family more 
than two years after the time when he 
must be deemed to have separated from 
the joint family. 

The result of this decision will be 
that the plaintiff will receive one-fifth 
of the whole property in the first in¬ 
stance, the remaining four-fifths being 
distributed between the four defendants 
and the after-born son, the female 
members taking in lieu of maintenance 
only. These shares will be one-fifth 
of four-fifths or four-twenty-fifths of 
the whole. Girija Ojhain’s share will then 
be distributed between the three male 
members of the family, including the 
after-born son who was born before the 
death of .Girija. They will therefore 
each receive in addition to their origi¬ 
nal shares one-third of four-twenty- 
fifths, that is, four-seventy-fifths. This 
works out in the following proportions: 
The plaintiff nineteen-seventy-fifths, his 
father sixieen-seventy-fifths ,the after- 
born son sixteen-seventy-fifths and the 
two surviving females twelve-seventy 
fifths. The decree will direct partition of 
the property moveable and immovable 
which belonged to the joint family at 
the date of the institution of the suit 
and of any property acquired subse¬ 
quently by employment of the joint 
family funds and for that purpose the 
Commissioner will take the usual ac¬ 
counts. As neither party in this case 
has succeeded in his appeal there will 
be no order as to costs. 

v.s./R.K. Order accordingly. 
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Atkinson and Manuk, JJ. 

Manindra Nath Roy and another - 

Appellants. 

V. 

Kanhai Ram Marwari —Respondent. 

Misc. .A.ppcal No. 127 of 1918, De¬ 
cided on 21st November 1918, from the 
decision of Dist. Judge. Manbhum. 

(•) Limitation Act (1908), S. 20 — Part pay¬ 
ment of principal nnust be in debtor’s hand¬ 
writing in order to give fresh start. 

Under S. 20 a fresh period of limitation can 
only begin to run if the fact of the person mak¬ 
ing the payment or part payment of the prin¬ 
cipal debt appears in llic handwritinc of such 
person. [P 96 C 2] 

(b) Limitation Act (1908), Art. 182—In¬ 
stalment decree — Instalments not paid— 
Unless decree compels decree-holder to exe¬ 
cute for whole amount once and for all, he 
may execute on each default and limitation 
would run separately from date on which 
each instalment became payable. 

Unless au instalment decree clearlv leaves the 
decree-holder no option on ihc Lappeuiug of a 
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default but to execute the decree once and for all 
for the whole amount due under it, the decree- 
holder may execute it on the happening of the 
first, second or any subsequent default, and limi¬ 
tation will run against him only in respect of 
each instalment separately from the date on 
which each such instalment mav become due and 
payable. ' LP 97 C 1] 

Mari Bhusan Maker}i — for Appel¬ 
lants. 

N. C. Boy —for Respondent. 
Atkinson, J. —The plaintiff in this suit 
sued the defendants for a money-debt 
alleged to be due by the defendants to 
the plaintiff. The suit was compromised 
on the basis that the defendants would 
pay to the plaintiff a sum of Rs. 975 in 
lull discharge of principal and interest 
by annual kists. A decree was drawn 
up in the lorm of a consent decree; 
and it provided that a sum of Rs. 975 
should be paid by instalments. The decree 
itself is dated 29th April 1912, and the 
instalments were to become payable on 
1st April of each succeeding year after 
the date of the decree until entire debt 
of Rs. 975 was satisfied and discharg¬ 
ed. The decree also provided that in the 
event of default being made in the pay¬ 
ment of any one of the instalments, the 
balance remaining unpaid should imme¬ 
diately fall due and be forthwith re¬ 
coverable. The instalment payable on 
1st April 1913 amounted to Rs. 200 
and that sum was in fact paid. The 
instalment due on 1st April 1914 was 
Rs. 150 and this sum was also paid. 
Both the aforesaid instalments were 
paid on 1st April 1914. Since 1st April 
1914 no payments have been made in 
respect of the kists for the year 1915, 
1916 and 1917. The plaintiff accor¬ 
dingly instituted an application seeking 
leave to execute the decree to recover 
ilie unrealized instalments for the res¬ 
pective kists due for the year 1915, 
191G and 1917. 

Admittedly the first two instalments 
amounting to Rs. 350 have been paid 
by the judgment-debtor. The learned 
vakil appearing on behalf of the peti¬ 
tioners and defendants contends before 
us that inasmuch as no payment or 
valid acknowledgment was made or 
given for the payments made for the 
kists falling due on 1st April 1913 and 
on 1st April 1914, the amount due for 
the succeeding kists could not be re¬ 
covered. and the right to issue execu- 
lir.n of the decree is now barred by 
lapse of time. The foundation of this 
argument is based on the construction 
of S, 20, Limitation Act (9 of 1908'). 
On the analysis of this section it is 
cinito clear that the argument address¬ 
ed lo us is not well-founded in point 


of law. It is contended that the learned 
Judge was wrong in the conclusion at 
which he arrived, inasmuch as he held 
that the signature of the person endors- 
ing the fact of payment at the time the 
instalments for 1913 and 1914 were 
paid, was the genuine signature of the 
person called Kangal Rai, and that 
therefore the debt for which execution 
was sought should be recovered. It is 
from the tenor of the judgment of the 
learned Judge that he never had pre¬ 
sent to his mind the application of the 
proviso to S. 20, Limitation Act. If he 
had, he would have been obliged to 
hold on the evidence that the signature 
of Kangal Rai in respect of the pay¬ 
ments made was invalid, inasmuch as 
it was not established by proof that 
Kangal Rai was the duly authorised 
agent of the judgment-debtor, and that 
Kangal Rai in fact made the payments 
alleged in discharge of the instalments 
for the years 1913 and 1914. The de¬ 
cree-holder himself admits in his evi¬ 
dence that the kists for the years 1913 
and 1914 were paid by the judgment- 
debtor and by no one else; and that 
the same were paid in discharge of 
principal and interest due, and conse¬ 
quently by virtue of the proviso to 
S. 20, Limitation Act, it is clear that 
a fresh period of limitation can only 
begin to run if the fact of the person 
making the payment or part payment 
of the principal debt appears in the 
handwriting of such person. The part 
payment made was made by the judg¬ 
ment-debtor and not by Kangal Rai, 
and therefore in order that such pay-* 
ment should operate as a fresh period 
from which limitation should begin to 
run, it was essentially necessary that 
the judgment-debtor should sign and 
endorse the fact of the payment so 
made by him. The signature as to the 
fact of payment, even if genuinely made 
by Kangal Rai, would not satisfy the 
requirements of the Limitation Act in¬ 
asmuch as he did not make the payment 
relied on even though he may have 
been authorized to endorse the fact of 
payment by the judgment-debtor. 

This point was considered in this 
Court in a case reported as Bishun 
Perkash Naraiti Sinffh v. Muhammad 
Sadioue (1). In that case we adopted 
the interpretation of S. 20, Limitation 
Act laid down in the Full Bench ruling 
reported as Mukhi Man Rahmuttulla v. 
Cover'd Bhuja (21. The case reported 
in the Patna Law Tournal (1) and the 
the Full Bench ruling in Calcutta (21. 
fl) riOim 1 P L J 474^^rC 875. 

(2) [18961 23 Cal 516 (P D). 
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m their facts, resemble very much 
the facts of the present case. There¬ 
fore we arc of opinion that the point 
taken by the learned vakil on behalf 
of the petitioner is not well-founded 
.and cannot be supported in point of 
law. It does not appear that the learned 
Judge properly applied the law aplicablc 
to the facts of this case. If the case 
rested merely on the true interpretation 
of S. ^ 20, Limitation Act, the learned 
Judge’s decision would have been er¬ 
roneous. The short answer given by 
Mr. Roy, learned Counsel appearing 
on behalf of the decree-holder, to the 
point taken by the judgment-debtor, 
seems completely to cUspsnse with the 
necessity of deciding the question of the 
construction of S. 20, Limitation Act, 
in this case. However we feel it right 
to e.\press our opinion thereon owing 
to the erroneous decision of the learn¬ 
ed Judge. Mr. Roy bases his argument 
on Art. 182, cl. 7, Limitation Act, and 
he argued that the learned Judge was 
in error as to the nature and effect of 
the alleged payments made in 1913 and 
and 1914 which he conceived, had the 
legal effect of keeping the principal 
debt alive. Mr. Roy argues that he 
is not concerned with any such proposi¬ 


tion. 

The application before the Court was 
for leave to execute the decree for 
recovery of specified sums of money due 
on the respective dates upon which the 
same were payable; and Mr. Roy con¬ 
tends that because the decree is in that 
fbrm, it gives the decree-holder a right 
to enforce payment of each instalment 
as it falls due within 3 years from the 
date on which the instalment became 
automatically payable under the decree. 
The wording of Cl. 7, Art. 182, runs 
as follows; “(Where the application is 
to enforce any payment which the decree 
or order directs to be made at a cer¬ 
tain date) such date.” .Accordingly Mr. 
Roy argues that by reason of Cl. 7 
of Art. 182. he is entitled to execute 
the decree for 1915. 1916 and 1917 
and to recover all the kists respectively 
payable on the 1st April 1915, IstApril 
1916 and 1st April 1917. these being 
instalments \yhich accrued due and were 
payable within 3 years from the date of 
the application for leave to issue exe¬ 
cution. We think that Mr. Roy’s argu¬ 
ment IS well-founded; and that he cor¬ 
rectly interprets the powers exercisable 
under Art. 182. Cl. 7. The cases re¬ 
ported as AUidhia v. Knnial (3^, Shart- 

V- Jalpn Prasad <'4'» and 

[lOOftl .<10 All 12'^’-—- 

(4) [1R<)41 10 All 371.* 
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Laclimi Narain v. Sarju Parshad (5) 
all consistently support the argument 
addressed to us by Mr. Roy and, as 
we beUeve, accurately declare the law. 
The right to execute accrues and con¬ 
tinues for three years from the date 
when the default is made in the pay¬ 
ment of any one instalment. 

The learned Vakil on behalf of the 
petitioner relies on the case reported 
as Hurri Pershad Cliowdhry v. Nasib 
Singh (6), where a different view of 
the law appears to have been taken 
from that laid down in the long line 
of decisions in the Allahabad High 
Court. With great respect to the learn¬ 
ed Judges’ decision reported as Hurri 
Pershad Chowdhry v. Nasib Singh (6), 
we are unable to follow their reasoning. 
The decisions reported in the Allahabad 
Series (3), (4), (5) appear to us 

to be consistent with the exact wording 
of Art. 182, Cl. 7, and it would be 
in our^ opinion, contrary to the ends 
of justice if any artificial construction 
was to be put on Art. 182, Cl. 7, 
which is clear and e.xprcss in its terms 
and void of ambiguity. It must be re¬ 
membered that in the cases cited in the 
Allahabad Series (3), (4). (5), it was 
pointed out that a decree-holder having 
a decree in the form of the decree in 
the present case, has a right to exe¬ 
cute the decree for the whole amount 
due if default be made; and to have 
the decree, as far as possible, con¬ 
strued in liis favour. Therefore un¬ 
less the decree clearly leaves the decree- 
holder no option on the happening of 
a default but to execute the decree once 
and for all for the whole amount due 
under it, the decree-holder may exe¬ 
cute It on the happening of the first 
second or any subsequent default; and 
limitation will run only against him in 
respect of each instalment separately 
from the time when each such instal¬ 
ment may become due and payable. 

Tor these reasons we think that the 
arguments of Mr. Roy is well-founded 
and that the application for leave to 
issue execution is not barred; and that 
tn^ plaintiff is entitl6d to r6^o^'cr by 
this execution proceeding the kists due 
for the years 1915, 1916 and 1917. 
We accordingly dismiss the appeal and 
we direct that the judgment-debtor do 
pay to the plaintiff the sum of 2 gold 
mohurs as costs of this appeal. 

Manuk, J,—I agree. 

_Y S./r.k._ Appeal dismissed. 

(5) [ini71 no All 2;'C=3S I 0 G.04 ■ 

(fi) [1304') 21 Cfil 542. 
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Mullick and Thornhill, JJ. 
Oodlian Ahir and others — Peti¬ 
tioners. 


V* 


Emperor —Opposite Party. 

Criminal Revn. No. 259 of 1918, 
Decided on 25th July 191?. /^om 
order of Dist. Magistrate, Motihan. 

Criminal P. C. (1898), Ss. 110 and 190 (c)— 
Principle of S. 190 (c) applies to proceedings 
under S. 110—Magistrate influenced by local 
inspection in finding accused guilty under 
S, 110—Conviction is bad, 

AUbougli S. 190(c) iu terms applies only to 
offences, the princii^le of that section must apply 
to ceases of a miscellaneous character, e. g., to 
proceedings under S. 110. Where a Magistrate 
was intluonced by his preliminary local investi- 

gatiou ill coming to a finding as to the guilt of 
an accused person uuder S. 110: 

Jlchl : that the conviction was bad inasmuch 
as the Magistrate should not, uuder the circum¬ 
stances, have tried the case himself, LP 08 ^ 1. 2] 

Hasan Imam, G. C. Pal & Ambica 
Prasad Upadhia —for Petitioners. 

Govt. Pleader —for the Crown. 

Mull ck, J.—The petitioners before us 
have been ordered by the Sub-Divi¬ 
sional Magistrate of Beltiah to execute 
each a bond on their own recognizances 
for Ks. 100 with two sureties of Rs. 
50 each to be of good behaviour for 
one year. There was an appeal to the 
District Magistrate, without success. It 
appears that proceedings were institu¬ 
ted by the Sub-Divisional Magistrate 
after inspection of a certain locality 
during his winter tour, in consequence 
of numerous complaints to the effect 
that tlie petitioners were in the habit 
of committing mischief by letting loose 
their cattle upon the lands of their 
neighbours and of using violence it 
resisted. Now altough he ncorded a 
proceeding purporting to be based npon 
information received from a e<';):plain- 
ant named Jotil Ahir, it is cle.m- that 
he was considerably influenced by nis 
own enquiry before he drew up pro¬ 
ceedings and that he was really in 
the position of a prosecutor. He ought 
not to have, therefore, tried the case 
himself. Although S. 190 (c), Criminal 
P. C., applies only to offences. I think 
the pviiiriple of that section must apply 
to cases of o iniscellaneous character. 
The priiK iplc was applied by a Division 
Bench of this Court to a proceeding 
und< r S. 147, Criminal P. C.. the case 
of Ram Asis Sin/zh v. Abdus 
Parahil. Criminal Revision No. 401 
of 1916, and by their T.ordships oi 
the Calcutta High Court m a case 
vndcr S. 110. Criminal P. C.. m Alt- 


muddin Howaldar v. Emperor (1). 

Mr, Lewis, the trying Magistrate, has 
very candidly observed in his judgment 
that it was impossible for him to remove 
from his mind the impression which was 
produced upon seeing large tracts of 
land completely devastated by ravages 
of cattle, and he also states in his 
explanation that in addition to the 28 
witnesses who had deposed before hin% 
some 150 others were present and 
made oral complaints to him. It is 
clear therefore that his finding as to 
the guilt of the accused was affected 
by the preliminary local investigation. 
The order therefore calling upon the 
petitioners to execute bonds must 
be set aside, but we think that as there 
was evidence to justify the proceedings 
there must be a re-trial. It has_ been 
strongly contended that there is no 
evidence of habitual miscliief to bring 
the petitioners within the operation of 
S. 110 (d), Criminal P. C., nor 

of any association such as ^yould justify 
a joint trial, nor any specific finding 
as to the part which each of the ac¬ 
cused took in the acts which have been 
held to constitute habitual mischief. 
These are matters, however, which must 
be the subject of the new trial, wliich 
we now direct the Magistrate to hold. 
The Magistrate, of course, will bear 
in mind that a joint trial is not per¬ 
missible unless there is evidence of 
something in the nature of conspiracy 
or of concert in respect of the various 
acts of habitual mischief to which the 
witnesses have deposed. He must also 
bear in mind that he cannot use en¬ 
tries in the station diaries or Police 
reports without legal evidence of the 
acts alleged. There must also be an 
in\ cstigation as to whether each of 
the petitioners who have been bound 
down has taken part in the various 
acts or otherwise acted in concert. 

The learned Government Pleader has 
contended that the local inquiry made 
bv Mr Lewis was merely made for the 
purpose of testing the evidence of wit¬ 
nesses. But that does not appear to 
be the case. His inquiry was made not 
with the object of testing the evidence 
of witnesses who had already deposed 
before him. but for the purpose of 
finding out whether or not any pro¬ 
ceedings were to be instituted against 
the accused. That being so, the prin¬ 
ciple that a Court is free to make a 
local inquiry for the purpose of under- 
Standing the evidence which has been 
given before him. does not justify^ the 
proceedings in this case. Wc _dir^t 

“ (1) Ll902f 29 Cal 892. 
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that the order of the Court below be 
set aside and that the case be re¬ 
tried by a Magistrate other than the 
Magistrate upon whose inquiry the pro¬ 
ceedings were started. If having re¬ 
gard to the fact that tju^ petitioners 
have already been in jail for some¬ 
time, the trying Magistrate is of opi¬ 
nion, that no further proceedings are 
necessary, it will be competent to him 
to drop the proceedings and to dis¬ 
charge the petitioners. Pending the trial 
of the petitioners, they will be released 
on their own recognizances in such sums 
as the District Magistrate may deem 
proper. 

Thornhill, J. —I agree. 

v.s./R.K. Order set aside. 
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Roe and Coutts, JJ. 

Surat Lal Chowdhery —Defendant — 
-Appellant. 

V. 

Murlidhar and others —Plaintiffs — 
Respondents. 

Appeal No. 740 of 1917, Decided 
on 9th July 1918, from Appellate De¬ 
cree of Sub-Judge, Durbhanga. 

Bengal Tenancy Act (1885), S. 167—No 
notice annulling mortgage — Still subsequent 
purchaser under mortgage decree cannot 
oust prior purchaser under rent decree. 

.\ siibsc<pu‘nt purchaser of a holding under a 
moitsago decree cannot oust .a prior purchaser 
under a rent decree even whore there has been 
no notice under S. 167 annulling the mortgage. 
The former is merely in the position of a second 
mortgagee who has a right to redeem the latter. 

LP 99 C 21 

Saroshi Charan Mittcr and Siidhan- 
shu Kumar Mitter —for Appellant. 

Siyeswardyal for Rajendra Prasad — 
for Respondents* 

Judgment. —The facts relevant to the 
decpion of this case arc that on the 
12th January 1910 the defendant first 
party obtained a mortgage decree 
against the pro forma defendants and 
in execution of that decree purchased 
the property in dispute on the 16th July 
1913. The plaintiff purchased the pro¬ 
perty at a rent sale on the 7th Decem¬ 
ber 1910, and obtained possession of 
the property in dispute and remained 
in possession until he was ousted there- 
from by an execution taken out bv the 
defendant first party on the basis of 
he auction-purchase of 1913. The plain- 

w proceedings under O. 21 

K. 100. He was defeated in these pro- 

was driven to 
the present suit to recover pos- 

fn liil V learned Munsif decided 

learned Subordi¬ 
nate Judge, on the grounds that notices 
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were not issued under S. 167, Bengal 
Tenancy Act annulling the mortgage 
of the defendant and that the lanaiord 
was a party to the mortgage decree ot 
the defendant first party, held that the 
landlord could not oust the mortgagee 
from the tenure without aiiuiiing the 
incumbrances and that this would be 
so even if the mortgagee had coinpieicd 
his sale before the purchase ot the 
landlord. This decision is based on the 

case of Baub/hari Kapur v. Khetra Pal 
Singh Roy (1). 

It is urged on behalf of the appellant 
that the case of Banbihari Kapur is not 
authority for the proposition stated by 
the learned Subordinate Judge but is a 
mere obiter dictum upon the point, and 
It is urged further that even as an obi¬ 
ter dictum it has been challenged by 
seveial subsequent decisions of the 
Calcutt«a High Court, particularly in the 
of Salimullah Bahadur v. Ralic- 
nuddi (2) and Kapil Rai v. Sheo Ba~ 
ran Rai (3). Reliance is further placed 
on the decision in Qopi Nath Maha- 
patra v. Kashi Nath Beg ( 4 ) The 
position seems to us to be clear.’ Sup- 

allowed 

r? ino 11“ objection under O. 21 

«^th the decision in '^Mihenmnei'iTV 

not oust the purchaser under the rem 
decree, even though there harl ^ 
notice under S. 167 He mbWif ^ 
warded as a second mottgafee " 

.hat' „reTrcsSt 'jdairir'f 
into an unfavouralZ ^ 

erroneous summai-v 

Had the Munsif considered the uw. 
ccisions to which wc have referred 
be^woiild have seen that he could iw 
nm^c an order m execution ousting the 

[1) (.19111 38 Cal 9-23=13 I cT^o — 

ill 26.3=”o r c ns ’ 

•h tl91.si 21 I c 12n • 

(4 119091 1 I c 3.5. 

(5 U 0161 1 p L ir,i=rnG i c -los 

(6) 119021 n c \V N 831 
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plaintiff. The induction of the mort¬ 
gage purchaser upon land, even though 
it was done by the authority of the 
Court, was in fact a trespass and such 
a trespass could give no title. Title to 
the land undoubtedly lies with plain¬ 
tiff as the purchaser in execution of a 
decree made upon a charge prior to the 
defendant’s charge. We therefore de¬ 
cree this appeal and order that the 
plaintiff' be restored to the land without 
prejudice to any rights that may still 
subsist in the defendant as suggested 
in the case we have quoted, namely, 
the right to redeem as a second mort¬ 
gagee. The appellant is entitled to his 
costs as against the defendant first par¬ 
ty in all Courts. The order of the Sub¬ 
ordinate Judge is discharged and that 
of the Munsif restored. 

v.s./R.K. Appeal decreed. 
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hlULLICK AND THORNHILL, JJ. 
Brala Bhusan 'frigutiait and others 
-Petitioners. 

V. 

Sris Chandra Tewari —Opposite Par- 


Civil Revn. No. 141 of 1918, Deci¬ 
ded on 24th July 1918. against the 
order of Suh-Judge. Manbhum. 

(a) Civil P. C. (13081. O 40. R. 1 —Receiver 

_Application to sue—Leave cannot os o 

matter of course be refused. 

Tlio I’onoral x^i-inciplc applying to cases in 
which upplication is made to sue a Receiver in 
respect of properties in ebavgoof the Court is that 
unless the Court is satisfied that there is no ques¬ 
tion at all to try or there is no legal foundation 
to the claim, leave should not as a matter of 
course he refused. IP 101 0) 2} 

(b) Civil P. C. (1908). O. 40, R. 1--Re- 

ceiver — Applicant to sue is entitled to 
inauiry— Court disposing of application sum- 
marily acts with material irregularity and 
High Court can interfere under Civil P. C. 

(1908). S. 115. . . , -D • 

V petitioner iu an application to sue a Receiver 

is entitled to an iiKpiiry upon the materials fur- 
nishptl hv the parties and if he so desires, to ask 
the Co-ii t to take evidence if the Court is not in¬ 
clined to give leave as a matter of course. If the 
Court refuses to take evidence and proceeds to 
dispose of the application summarily, it acts with 
m-Acrial iiTCguhiritv in the exercise of its juris- 
diclion. and the High Court is therefore entitled 

tn interfere in such a case under S. 115. 
to intciicu ^ ^ ^ 

ic) Civil P. C. (1908), S. 115— ‘Case ’— 

^^^Vn application for leave lo sue a Receiver is a 
ca«n within the meaning of S. 115. fP 103 C ll 
(d) Civil P C. (1908). O. 40. R. 1—Receiver 
—Application to sue—Rule requiring party 
to take leave of Court is based on public 
policy and grant is made in exercise of in¬ 
herent power of Court. 


There is no statutory provision which requires 
a party to take the leave of the Court to sue a 
Receiver. The rule is based on public policy and 
the grant of leave is made not in exercise of any 
power conferred by statute but in exercise of the 
inherent power, which every Court possesses to 
prevent acts which constitute or are akin to 
abuse of its authority. LP 103 O 1] 

(e) Government of India Act (1915), 
S. 107—High Court can supervise and correct 
subordinate Courts when wrongly exercising 
inherent power. 

A High Court is entitled in the exercise of its 
powers of superintendence under S. 107 to correct 
and supervise subordinate Courts whenever they 
appear to have wrongly exercised their inherent 
powers. LP 103 0 1, 2] 

P. R. Das, 5. N. Palit and Achalen- 
dra Nath Das —for Petitioners. 

Hasan Imam, S. M. Mullick and 
5. K- Mitra —for Opposite Party. 

Mullick, J. —This is an application 
for revision of an order made by 
the Subordinate Judge of Manbhum 
refusing leave to the petitioners to sue 
a Receiver who has been appointed by 
the Court in an administration suit bet¬ 
ween certain members of a family 
known as the Trigunait brothers. It ap¬ 
peal's that so far back as 1894 a 
Mokarrari lease of certain properties 
was given by the Trigunait brothers 
to one Nagendra Nath Mitra. In 1899 
Nagendra Nath gave a sub-lease of 
101 bighas out of that property to Jo- 
gendra Nath Bose, whose interest by 
subsequent transfers devolved in 1908 
upon a company called the Angarpa- 
tra Coal Company. Charu Chandra 
Mitra, the representative of Nagendra 
Nath subsequently defaulted in payment 
of rent and royalty upon his lease and 
in 1914 it became necessary for the 
Receiver who had, as stated above, 
been appointed in the administration 
suit between the co-sharers to sue Cha¬ 
ru Chandra Mitra for arrears amount¬ 
ing to something like Rs. 61,000. On 
4th May 1914, an application was 
made in the course of that suit by the 
Receiver for an attachment before judg¬ 
ment and a conditional attachment was 
in fact issued by the Court. In the 
meantime, the Angarpatra Coal Com¬ 
pany had gone into liquidation and on 
4th November 1914, Charu Chandra 
Mitra purchased the right, title and in¬ 
terest of the Company from the liqui¬ 
dator. On 6th November 1914, Charu 
Chandra Mitra executed a sub-lease of 
those properties in favour of the pre¬ 
sent petitioners, Braja Bhusan Trigu¬ 
nait and others who were at that time 
and still are also one-third co-sharers 
in the property which is the subject of 
the adminstration suit. 
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The case of the petitioners is that 
the purchase of 4th November 1914, 
made by Charu Chandra Mitra was in 
fact made with the money of the peti¬ 
tioners and in their behalf and that 
Charu Chandra Mitra was a mere bena- 
midar. It is contended that by that 
purchase and the subsequent lease, the 
petitioners have entered into the shoes 
of the Angarpatra Coal Company as 
sub-lessees under the lessee, and that 
their interest has not merged in the 
interest of Charu Chandra Mitra, the 
judgment-debtor in the above men¬ 
tioned rent suit, which ended in a de¬ 
cree on 27th April 1916. It next ap¬ 
pears that when the decree-holders pro¬ 
ceeded to bring the leasehold proper¬ 
ties to sale, the Executing Court dis¬ 
covered that the conditional order of 
attachment of 4th May 1915, was de¬ 
fective and on 11th June 1917 made 
the following order:—“Copies of at¬ 
tachment, peon’s reports etc., filed. No 
description or mention of the proper¬ 
ties attached given in the writ (copy of 
which has been filed) under the cir¬ 
cumstances ordered: Issue process of 
attachment of immovables fixing 3rd 
July for its return. Dccrcc-holder to 
file process-fee at once.’’ Apparently 
nothing was done before the 3rd July 
by the decree-holder, but we find that 
without issuing a fresh attachment, the 
Court did proceed to issue a sale pro¬ 
clamation fixing 15th June 1918, nor 
the sale. 

Desirous of protecting their leasehold 
interest, the petitioners on 18th May 
1918 applied to the Subordinate Judge 
before whom the administration suit 
was pending, for leave to sue the re¬ 
ceiver or in the alternative, for an order 
that the receiver should sell the pro¬ 
perties subject to the right, title and 
interest of the petitioners. The Court 
called for a report from the receiver 
and on 4th June 1918 recorded an 
Older declining either to sell the pro¬ 
perty subject to the right of the peti¬ 
tioners or to give leave to the peti¬ 
tioners to sue the rccei\’er. Against that 
order the petitioners came to this 
Court on the 13th June 1918, and ob¬ 
tained a Rule calling upon the Receiver 
to show cause why leave should not 
be granted. There was an application 
for an ititerim slay of the sale which 
was refused, but we learn that in fact 
no sale has yet taken place. Since the 
issue of notice upon the rcceit cr and in 
anticipation of sanction from this Court, 
the petitioners have filed their threaten¬ 
ed suit. Now the question for decision 
is whether or not this Court should in- 
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terfere with the Subordinate Judge’s 
order refusing leave lo the petitioners 
to sue the Receiver. It will be con¬ 
venient to deal wiith the merits of the 
case first. The general principle ap¬ 
plying to cases of this kind in which 
application is made to sue a Receiver 
in respect of propetlies in charge ot 
the Court, is that unless the Court is 
satisfied that there is no question at 
all to.try or there is no legal founda¬ 
tion to the claim, leave should not, as 
a matter of course, be refused. The 
onus is, therefore, strongly, on the Court 
to show that no foundation for any 
claim has been made out. 

In this case the'petitioners contend 
that they are the purchasers of the right, 
title and interest of the Angarpatra 
Coal Company and that on the 4th May 
1918 when the conditional order of at¬ 
tachment was made, Charu Chandra 
Mitra, the defendant, had no possession 
or title thereto. In the second place the 
petitioners desire to establish that they 
and not Charu Chandra Mitra are the 
real pcrchasers of the interest of the 
Coal Company. If they can establish 
that Charu Chandra Mitra is their be- 
namidar and that he acquired that sta¬ 
tus on 4th November 1914, then obvi¬ 
ously that which can be sold in pur¬ 
suance of the attachment of the 4th 
May 1914, must be something exclusive 
of the right, title and interest of the 
Angarpatra Coal Company. It is con¬ 
tended by the opposite party and found 
by the Subordinate Judge that the pe¬ 
titioners have no bona fide claim, that 
the allegation of benami purchase is on 
the face of it false and that on the 4th 
May 1914, what was attached, was 
the whole right, title and interest of 
Charu Chandra Mitra in the 101 bighas 
of land leased out to Nagcndra Nath 
Mitra. It is also argued as an alter¬ 
native that if the property purchased 
by Charu Chandra Mitra on the 4th 
November 1916, was not included with¬ 
in the property attached on the 4lh 
IVIay, then upon the principle of mer¬ 
ger that which was acciuired on the 
4th November 1916. merely augmciitccl 
ll'.e right, title and interest which Charu 
Chandra Mitra had on the 4th May 
1914. and, therefore, is liable to b<' 
sold in execution of the decree, and 
reliance is placed in support of this 
contention on Umes Cftimdcr Sircar 
V. Zahar Fatima fl). 

Now if the petitioners ran csiablisli 
as a fact that there was a bmami pur¬ 
chase made in their behalf and with 
their money by Charu Chandra Mitra, 
(1) H«911 18 Cal 161=17 1 A 201 (PC). 
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then obviously the argument as to aug¬ 
mentation is needless. That contention 
can only be supported if Charu Chandra 
was the real purchaser and the true 
owner of the properties on the 4th No¬ 
vember. In the case above cited, the 
interest of a mortgagor was augmen¬ 
ted by a subsequent addition of pro¬ 
perties and what was attached, was 
the whole right, title and interest of 
the mortgagor judgment-debtor and it 
was held that it was perfectly compe¬ 
tent to the decree-holder to bring to sale 
by reason of the principle of accession 
all the properties of which the mort¬ 
gagor became possessed after the mort¬ 
gage, and before the sale. That case, 
however, has no application here. The 
question of merger and augmentation 
can only apply if in fact the whole 
right, title and interest of Charu Chan¬ 
dra was attached on the 4th May and 
“Charu Chandra was the true owner on 
the 4th November 1916. Now both 
these points are points which the peti¬ 
tioners desire to establish by a suit. 
On what materials then has the Court 
below come to the linding that there 
is no shadow of a claim, that there is 
no legal foundation and that there is 
no question for trial? 

It appears to me that the learned 
.Judge has proceeded on suspicion. He 
■may be right but the petitioners in 
an application to sue the Receiver, arc 
entitled to an inquiry upon the materi¬ 
als furnished by the parties, and if 
they so desire, to ask the Court to take 
evidence if the Court is not inclined 
to give leave as a matter of course. 
Tltc question whether there was a bena- 
mi sale, is a question of fact which 
cannot be determined without investi¬ 
gation. Tlic question wliether the whole 
right, title and interest of Charu 
Chandra was attached on the 4th May, 
is again a question which certainly rc- 
ciuircs a fuller investigation than that 
which has been made by the learned 
Subordinate Judge. From the attach¬ 
ment order il appears that no bounda¬ 
ries are shown to have been published 
by the (*ourt on the 4th May 1914. 
Hut il is rontcnd('d ]>y the oppf)sitc 
])arly before us that the Court was 
suhseciuently satisfied that the attach¬ 
ment order v.’as sufficient, and on 
that ff>oling the Court proceeded to 
luh’crtisc the* properties for sale. That 
.'igain is a tiiu'stion which depends upon 
cvidcn<'e. If it should turn tint lltat 
iherc was no si^orificalion of bounda¬ 
ries wlii'b would entitle the dccrcc- 
holdor to sell the properties which arc 
now in suit, the petitioners will be 
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seriously prejudiced if the sale is al¬ 
lowed to proceed. The learned Sub¬ 
ordinate Judge, however, brushes these 
considerations aside by the observation 
that the application is premature and 
and that in any event the petitioners 
will have ample remedy after the sale 
by bringing a .suit against the pur¬ 
chasers. In my opinion such a course 
will seriously prejudice the petitioners. 

If the properties of the petitioners 
are about to be wrongfully sold, then 
it is very little comfort to inform them 
that they will have ample remedy after 
the properties have passed to third party 
purchasers. It is for these cases that an 
action in the nature of a "quia timeV^ is 
designed so that the party who appre¬ 
hends injury to liis property, may ob¬ 
tain a declaration from the Court as 
to his interest in the property before 
any damage in fact takes place. There¬ 
fore unless the Court can show strong 
ground for throwing out the petitioners’ 
application, I think the petitioners arc 
entitled to get leave to sue the Receiver. 
It is not necessary in this connection to 
cite many authorities. The principle is 
well recognised in the Courts in Eng¬ 
land and has been followed among 
others in the case of Lane v. Capsey 
(2) and in Pound, Son and Hutchings, 
In re (3). In my opinion upon the 
materials at our disposal there is 
prima facie evidence of a case to be 
tried and the foundation of a legal 
claim. 

Wc will now deal with tlie legal 
question which has been raised as to 
our jurisdiction to interfere with the 
order of the Subordinate Judge either 
under S. 115, Civil P. C.. or under S. 
107, Govt, of India Act, 1915. Re¬ 
liance has been placed by Mr. Hasan 
Imam on behalf of the opposite party 
on Balakrishna Vdayar v. Vasudeva 
Aiynr (4'), where their Lordships of 
the Privy Council affirmed the principle 
that S. 115 applies to jurisdiction alone 
or the irregular exercise, or the non¬ 
exercise of it, or the illegal assump¬ 
tion of it. Tn other words, where a 
Court with iurisdiction makes an order 
erroneous either in law or in fact that 
order cannot be revised under S. 115. 
To like effect has reliance been placed 
uDon Kumar Chandra Kishore Roy v. 
Dasat All fSb 

On the poijit whether the decision in 
the present matter was a case within 

(2) Lisbon 3 Ch. 411. 

(3) llflSOT 42 Ch. D. 402. 

(4) A I B 1917 P C 71=40 793=44 I A 

201=10 I C 050 (P C). 

(5) U91B1 44 t 0 763. 
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the meaning of S. 115, Civil P. C., I 
will assume that it was. An ex parte 
application or an application to a Court 
for leave to sue a Receiver may upon 
the analogy of the case which their 
Lordships of the Privy Council were 
called upon to consider in the above 
cited decision may, I think, be held to 
be covered by S. 115. Then a more 
serious question is whether there was 
material irregularity in the exercise of 
the jurisdiction which was admittedly 
vested in the Subordinate Judge. In 
my opinion the omission of the Sub¬ 
ordinate Judge to go into the allega¬ 
tions which were made, was material 
irregularity. If a Court which has juris¬ 
diction to try a suit, declines to go 
;into evidence when required to do so, 
but merely proceeds to dispose of the 
suit upon the pleadings or upon allega- 
itions made in petitions, that is mate- 
trial irregularity in the exercise of juris¬ 
diction which is, I think, revisable under 
S. 115, Civil P. C. Upon the view that 
I take of the proceedings of the learned 
Subordinate Judge, there was such ma¬ 
terial irregularity in this case. On the 
other hand if he had investigated the 
facts either by taking evidence or by 
some other adequate mode of enquiry, 

I should have said that there was no 
irregularity in the exercise of his juris¬ 
diction and our interference would not 
have been warranted on that ground. 

But apart from S. 115, the peti¬ 
tioners are on much stronger ground 
under S. 107, Govt, of India Act. 
{There is no statutory provision which 
: requires a party to take the leave of 
jthe Court to sue a Receiver. The rule 
'has come down to us as a part of the 
; rules of equity, binding upon all En- 
Iglish Courts of Justice in this country. 

It is a rule based upon public policy 
which requires that when the Court has 
assumed possession of a property in 
the interest of the litigants before it. 
the authority of that Court is not to be 
obstructed by suits designed to disturb 
the possession of the Court. The insti- 
'tution of such suits is in the eye of the 
law a contempt of the authority of the 
, Court and therefore the party contem¬ 
plating such a suit, is required to take 
the leave of the Court so as to absolve 
himself from that charge. The grant of 
such leave is made not in exercise of any 
power conferred by Statute but in exer- 
ose of the inherent power, which every 
Court possesses to prevent acts which 
constitute or arc akin to an abuse of its 

it is a settled principle 
that the Iligh Court is entitled in e.x- 
crcise of its powers of superintendence 
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to correct and supervise subordinate 
Courts w’henever they appear to have 
wrongly exercised their inherent po¬ 
wers. The question is fundamentally 
one of jurisdiction and therefore at¬ 
tracts the operation not only of S. 107, 
Govt, of India Act, but also of S. 115, 
Civil P. C. 

This jurisdiction under S. 107, Govt, 
of India Act, must of necessity be 
vague, but there is no doubt that there 
is a residue of jurisdiction which the 
Court will always exercise whenever 
it appears that there has been some¬ 
thing in the nature of a denial of the 
right of fair trial. In the case before 
us there has been, in my opinion, such 
a denial. As to what the effect of the 
grant of leave will be, it is scarcely 
our province to inquire at the present 
moment, but we may mention that an 
offer was made by Mr. Das on behalf 
of the petitioners that he was ready 
to pay the whole of the decree money 
into Court pending the trial of the suit. 
No doubt an application will be made 
m the Court in which the suit is insti¬ 
tuted for an injunction prohibiting the 
defendants from proceeding with the 
sale. Whether that injunction will be 
granted, and, if so, on what terms, 
arc matters for the trial Court. Possibly 
the parties may be able to arrange that the 
whole of the decree money or at least 
that part of it which is due to the oppo¬ 
site party as proprietors of the two- 
thirds share, may be paid into Court 
and that those proprietors will be per¬ 
mitted to draw it out on giving ade¬ 
quate security for the same. We have 
however alrcadv observed that we 
cannot at this stage gi\c any direc¬ 
tions upon these matters. The result 
is that the application is allowed with 
costs. Hearing fee three gold moluirs, 

Thornhill. J. -I agree. 

v.s./R.K. Application allowcri. 
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Full Bench 

Dawsdx-Miller, C. j., Muli.ick and 

Ai.i Imam. JJ. 

Sheo Nandan Prasad Singh— .Appli¬ 
cant. 

v. 

Emperor —Opposite Party. 

Oiminal Revn. No. 65 of 1918. De¬ 
cided on 5th June 1918, against pro¬ 
ceedings of Special Tribunal of throe 
Commissioners of Bihar and Orissa. 

(a) Defence of India Act (Criminal Law Am¬ 
endment) Act (4 of 1915), Ss 8 and 1 l -High 
Court has no power of superintendence over 
Commissioners appointed under Defence of 
India Act- Governor-General in Council can 
constitute Courts not subject to superinten- 
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dence of High Court—Governor-General in 
Council can amend Letters Patent (Calcutta) 
(1865), Cl. 44—Indian Councils Act (24 and 
25 Viet. C- 67), S. 22—Indian High Courts 
Act (24 and 25 Viet. C. 104), Ss. 9 and 15. 
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P. C. Manuk, A. Sen, P. 
MiilLick —for Applicant. 


R. Das and 


T. C. Gibbons and Sultan Ahmad — 
for the Crown. 


jyawson-MMler, C. J .—The Defence of India 
Act does not purport to take away any existing 
powers of superintendence of the High Court, but 
merely creates a new Court which shall be in¬ 
dependent of the High Court. The power of 
superintendence conferred on the High Court by 
S. 15, High Courts Act, is confined to superinten¬ 
dence over those Courts which arc subject to the 
appellate jurisdiction of the High Court. The 
Special Tribunals created under the Defence of 
India Act are, by the very Act which created 
them, subject to no appellate jurisdiction what¬ 
ever. pp 107 c n 

It is clearly expressed by S. 8, Defence of India 
Act, that the decision of the Commissioners ap¬ 
pointed under the Act should be final and con¬ 
clusive and that no other Court should have any 
power of interference either by way of appeal, 
revision or in any other way whatsoever. 

LP 105 C 21 

In so far as jurisdiction is directly conferred on 
the High Courts by S. 9, High Courts Act, it is 
subject to the legislative powers of the Indian 
Legislative Council, and in so far as it is left to 
be conferred by Letters Patent it is such “as Her 
Majesty may thereby grant and direct.” 

LP 107 C 1] 

The Governor-General in Council had power to 
pass the Defence of India -A^ct providing for the 
creation of new Courts of criminal jurisdiction 
independent of the control or superintendence of 
the High Courts. LP 108 C 1] 

It is within the legislative powers of the Gover’ 
nor-Gcneral in Council to amend or alter th© 
Letters Patent of a High Court and to direct 
that a particular Court shall not be subject to 
the appellate jurisdiction of the High Court, 
thereby removing a condition which is essential 
to the exercise of the power of superintendence 
granted by S. 15, High Courts .Act, LP 113 C Ij 

Per MullicU, J .— The Indian Legislature, 
though it has no power to amend or modify 
S. 15, High Courts Act, has power to affect the 
operatiou of that section by depriving the High 
Court of superintendence and appellate jurisdic¬ 
tion in regard to a particular inferior Court, 

Per Alt Imam, J .—The words of exclusion con¬ 
tained in S. 8, Defence of India Act. embrace not 
only the appellate and rcvisional juri.sdiction of 
the High Court over t ho Commissioners appointed 
under the .Act, but also powers of sniJeriuten- 
dence, which is one of the ways in which the 
Higli Court exercises its jurisdiction over inferior 
Courts. LP 120 C 11 

(b) Interpretation of Statutes—Intention of 
Leg islature—Statutory enactment ambigous— 
Such construction is to be preferred as would 
avoid consequences not intended by Legis¬ 
lature. 

If jv statutory enactment is ambiguous and 
capable of two intorpietations, one is entitled to 
take into consideration that there are certain 
consequences which it may he presumed the 
I;Cgislaturo did not intend to bring about and to 
prefer :i coustruclion wliich would avoid such con¬ 
sequences rather than one v/hicb would lead to 
them, tP 105 C 2) 


Dawson-Milier, C. J. The cmes- 
tion for determination in this case is 
whether this Court has any powers of 
superintendence or revision over the 
proceedings of a Special Tribunal con¬ 
sisting of three Commissioners ap¬ 
pointed by the Government of Bihar 
and Orissa to try certain criminal of¬ 
fences under powers granted by Act 
4 of 1915 known as the Defence of 
India (Criminal Law Amendment) Act. 
Two points have been argued before 
us. The first is that the Defence of 
India Act does not, when properly in¬ 
terpreted, purport to create Courts 
which shall not be subject to the su¬ 
perintendence of the High Court. The 
second is that it was not competent 
to the Governor-General in Council to 
create Courts of criminal jurisdiction 
which should not be subject to the su¬ 
perintendence of the High Court and 
if and in so far as the Act purports 
to do so, it was ultra vires. 

The Act in question was a temporary 
measure passed after the outbreak of 
the war “to secure the public safety 
and the defence of British India and 
for the more speedy trial of certain 
offences.” Its operation was to cease 
six months after the termination of the 
war, and one of its main objects un¬ 
doubtedly was to secure the speedy 
trial of certain of the more serious 
classes of offences which were regar¬ 
ded as particularly undesirable in 
times of emergency. It provides that 
the Governor-General in Council may 
make rules for securing the public 
safety and the defence of British India 
and further enables the Local Govern¬ 
ment by order in writing to direct that 
any person, accused of anything which 
is an offence under any of such rules 
or of any offence punishable with death 
or transportation or imprisonment for 
seven years, shall be tried by a Court 
composed of three Commissioners to- 
be appointed under the Act, of whom 
two at least shall have certain specified 
legal qualifications and whose judgments 
shall be final and conclusive, and sub¬ 
ject to any rules made by the Local 
Government the procedure to be fol¬ 
lowed by the Commissioners in trying 
accused persons is to be that of the 
Criminal P. C., for the trial of warrant 
cases by Magistrates. The S. 7. pro¬ 
vides that the^ Criminal P. C., where- 
inconsistent with the special procedure 
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prescribed by or under the Act, shall 
not apply to the proceedings of the 
Commissioners. S. 8 provides: 

“(1) Notwithstanding the provisions 
of the Criminal P. C., 1898, or of any 
other law for the time being in force, 
or of anything having the force of law 
by whatsoever authority made or done, 
there shall be no appeal from any order 
or sentence of Commissioners appointed 
under this Act, and no Court shall have 
authority to revise any such order or 
sentence, or to transfer any case from 
such Commissioners, or to make any 
order under S. 491, Criminal P. C., 
1898, or have any jurisdiction of any 
kind in respect of any proceedings under 
this Act. (2) Nothing in sub-S. (1) 
shall be deemed to affect the power of 
the Governor-General in Council or the 
Local Government to make orders under 
S. 401 or S. 402. Criminal P. C.. 
1898, in respect of persons sentenced 
by Commissioners under this Act.” 

Section 11 provides: “No order 

under this Act shall be called in ques¬ 
tion in any Court, and no suit, prose¬ 
cution or other legal proceeding shall lie 
against any person for anything which 
is in good faith done or intended to be 
done under this Act.” 

In October and November last what 
arc known as the Bakr-id raiyats oc¬ 
curred in this province and on 7th 
November 1917, in exercise of the 
powers conferred by the Act, Commis¬ 
sioners were appointed by the Local 
Government of Bihar and Orissa for the 
trial ^ of persons under the Act in the 
districts of Gaya and Patna. In Janu¬ 
ary this year the petitioner was tried 
for and convicted of the offence of 
dacoity by the Tribunal so appointed 
and was sentenced to undergo 7 vears’ 
transportation under S. 395 read* with 
with S. 59, Penal Code, and the rents 
and jjrofits of his property were de¬ 
clared forfeit to Government tluring 
that period, subject to such pro¬ 
vision for his family and dependents 
as Government should think fit to allow. 
He now petitions this Court to exer¬ 
cise its powers of supcrintcndcnrc over 
the said Tribunal and to set aside the 
conviction, on the grounds (1^ that 
the provisions of the Defence of India 
Act arc beyond the legislative eom- 
pctcncy of the Governor-General in Coun¬ 
cil, (2) that the Act is inval id as it 
involves the abrogation of functions es¬ 
sential to the operative existence f>f 
this High Court and of all other High 
Courts. (3) that the trial of the peti- 
tmner was ^not under the provisions 
of the Criminal P. C. but under cer¬ 


tain rules framed by the Government of 
Bihar and Orissa, which rules arc 
wholly ultra vires. These are the main 
grounds, but several others are set 
out in the affidavit upon which the pe¬ 
tition is based, alleging irregularities in 
the conduct of the trial such as the 
wrongful admission of evidence, failure 
to give due wight to evidence on be¬ 
half of the petitioner, the severity of 
the sentence, etc. 

The grounds upon which we are 
asked to interfere assume that the Tri¬ 
bunal created under the Act was one 
which by the provisions of the Act it¬ 
self was not subject to the powers of 
superintendence or revision of the 
High Court, and this is the real ground 
of complaint. But as it was contended 
in the course of the argument that the 
Defence of India Act, when rightly 
interpreted, left the powers of superin¬ 
tendence by the High Court untouched,. 
I propose first to deal with this argu¬ 
ment. It was urged that as the word 
superintendence was not mentioned in 
the clauses of the Act abov’c set out. 
it wa,s not intended to create a Tribunal 
over which the High Court should ha\e 
no powers of superintendence and that, 
in any case as this was a penal enact¬ 
ment. the words were not sufficiently 
explicit to warrant an interpretation 
which would exclude any sort of control 
by the High Court over the proceedings 
of the Commissioners. I agree that if 
a statutory enactment is ambiguous and 
capable of two interpretations, one is 
entitled to take into consideration that 
there are certain consequences which it 
may be presumed the Legislature did 
not intend to bring about and to pre¬ 
fer a construction which would avoid 
such consequences rather than one 
which would lead to thcni. Sec Vneher 
and Sons Ltd. v. London Society of 
Corpositocs Cl'). I am unable, how¬ 
ever. to discover any ambiguity or obs¬ 
curity in the sections in question and 
with every desire to uphold the juris¬ 
diction of this Court, I am unable to 
find any express or implied imention 
in the .\ct to create a 'rribunal which 
should be subordinate to this or anv 
other existing Court. It seems to me to 
be quite clearlv expressed bv the ]:\n- 
guage of the .\ct that the derision ofi 
the Cominissiojtcrs should be final and 
conclusive and that tio other Court' 
should lave an\- powers of interfer¬ 
ence cither by way of appeal, revision 
or in any otlier way whatsoever. In mv, 
opinion the wording of the .\ct is in¬ 
capable of anv' other interpretation. 

(1) [1013] .A C 107. ■ ■ 
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It remains to consider whether the 
Governor-General in Council had power 
to create Courts which should not be 
subject to the superintendence of the 
High Courts. The Defence of India Act 
received the assent of the Governor- 
ticneral on the 19th March 1915. The 
jjresent Gov'ernment of India Act 1915 
(5 and 6 Geo. V. c. 61), which con¬ 
solidated and re-enacted the provisions 
of earlier Statutes relating to the pow- 
wers of the Governor-General in Coun¬ 
cil and the jurisdiction of the High 
Courts, did not come into operation 
until nearly a year later on the 1st 
January 1916, and this High Court 
was constituted by Letters Patent dated 
the 9th February 1916 issued under 
powers conferred by the last mentioned 
.\ct. Before that date the High Court 
at Calcutta exercised jurisdiction over 
this province. It is necessary therefore 
to turn to the earlier Statutes relating 
to the powers of the Governor-Gene¬ 
ral in Council and more particularly 
the Indian Councils Act 1861 (24 and 
25 Viet. c. 67) and the Indian High 
Courts .Art. 1861 (24 and 25 Viet. c. 
104) and the Letters Patent constitu¬ 
ting the High Court at Calcutta, to 
ascertain whether the Governor-General 
in Council had power to pass the en¬ 
actment in question. 

In the case of Parmeshwar Ahir v. 
Emperor (2), decided by a Full Bench 
of this Court in February last, it was 
contended that the Governor-General 
had no power to create by legislative 
■enarunent new Courts of justice in 
India and that the provisions ot the 
Defence of India Act purporting to do 
so were ultra vires. The judgment in 
that rase dealt at length with the 
lustory of the powers conferred by suc¬ 
cessive Acts of Parliament from early 
times upon the Governor-General in 
Council and decided that the Indian 
Legislature had pow'cr to create new 
Courts of justice in India. I see no 
reason after further consideration to 
modify the opinion which I expressed 
in that judgment and it is not necessary 
to deal at length again with the his¬ 
tory of this subject, but the point now 
raised as to the powers of superin¬ 
tendence «)f this Court w’as not directly 
argued or determined in that case. 

At tlic lime when the Defence of 
India A( t was passed, the powers of 
the Indian Legislature w'crc derived 
from the Indian Councils .Act, 1861. 
S. 22 ena'^ted that the Governor-Gene¬ 
ral in (.'ouncil should have pow'er ‘’to 
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191 §* 

make laws regulations for repealing, 
amending or altering any laws or re¬ 
gulations whatev^er now in force or here¬ 
after to be in force in the Indian ter- 
i-itories now (or hereafter) under the 
dominion of Her Majasty and to make 
laws and regulations for all persons, 
whether British or native, foreigners 
or others, and for all Courts of Justice 
whatever and for all places and things 
W'hatevcr within the said territories.” 
[Words in brackets are added by 55 
and 56 Viet. c. 14, S. 3.] The powers 
here conferred are clearly v/ide enough 
in themselves to cover the cases under 
consideration, but the section contains 
certain limitations which, it is contend¬ 
ed, when read with the Indian High 
Courts Act, 1861, and the Letters 
Patent put it out of the power of the 
Indian Legislature to create any Cri¬ 
minal Courts which shall not be subject 
lo the superintendence of the High 
Court. 

The limitations imposed by section 
22 on the powers there granted provide 
that the (jOvernor-Gcneral in Council 
shall not have the power of making any 
laws or regulations which shall repeal 
or in any way affect any of the provi¬ 
sions of this Act.or any provi¬ 

sions of any Act passed in this present 
session of Parliament or hereafter to 
he passed in anywise affecting Her 
Majesty’s Indian territories or the in¬ 
habitants thereof.” A few days later the 
Indian High Courts Act, 1861 (24 and 
25 Viet. c. 104) was passed abolishing 
the Supreme and Sudder Courts and 
providing for the establishment of High 
Courts by Letters Patent in Bengal, 
Bombay and Madras, and S. 9 provides 
that each of the High Courts to be 
established under the .Act shall have and 
exercise all such civil, criminal and 
other jurisdiction, original and appel¬ 
late, “as Her Majesty may by such 
Letters Patent as aforesaid grant and 

direct.and save as by such Letters 

Patent may be otherwise directed and 
subject and without prejudice to the 
legislative powers in relation to the 
matters aforesaid of the Governor Ge¬ 
neral of India in Council the High 
Court to be established in each Presi¬ 
dency shall have and exercise all jurisdic¬ 
tion and every power and authority 
whatsoever in any manner vested in any 
of the Court in the same Presidency 
abolished under this Act at the time of 
the abolition of such last mentioned 
Courts.” S. 15 of the same Act pro¬ 
vides that “each of the High Courts 
established under this Act shall have 
superintendence over all Courts which 
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may be subject to its appellate jurisdic¬ 
tion.” 

It was argued on behalf of the peti¬ 
tioner that the ppowers of superinten¬ 
dence conferred by S. 15 could not be 
taken away by an Act of the Indian 
Legislature, such powers being conferr¬ 
ed by an Act passed in the same ses¬ 
sion of Parliament as the Indian Coun¬ 
cils Act and consequently, by reason 
of the proviso in S. 22 of that Act, 
placed beyond the control of the Gover¬ 
nor-General in Council. The Defence 
of India Act however does not purport to 
take away any existing powers of supe¬ 
rintendence but merely to create a new 
Court which shall be independent of 
the High Court. The superintendence 
Iconfcrrcd on the High Courts by S. 15 
I was confined to the superintendence over 
j those Cotirts which arc subject to the 
jappellatc jurisdiction oi the High 
I Court, whereas the Tribunal over which 
[superintendence is now asked for was 
by the very Act which created it sub¬ 
ject to no appellate jurisdiction what¬ 
ever. It is said however that by the 
'Letters Patent the High Court at Cal¬ 
cutta and subsequently this High Court 
are each constituted a Court of Ap- 
]>cal from all the Criminal Courts wi¬ 
thin the Province of IJihar and Orissa 
and therefore the High Courts actiuir- 
cd powers of superintendence uhich 
< <)uld not be interfered with by any Act 
of the Indian Legislature. Tlie Indian 
High Courts Act does not mention what 
( -ourts shall he subject to the apppellatc 
jurisdiction of the High Court and does not 
any where expressly limit the legislature 
powers over all Courts conferred on the 
Governor-ficncral in Council hv the 
Indian Councils Act. but by S. 9 pro¬ 
vides that “the High Court shall have 
such jurisdiction as Her Majesty by 
Letters Patent may grant and direct," 
and save as by such Letters Patent 
may be otherwise directed and sub¬ 
ject and without prejudice to the legis¬ 
lative powers of the Governor-Genera! 
in Cijuncil confers upon ithe High Courts 
ll^e jurisdiction fornierly c.xcrciscd by 
the Supreme and Sudder Courts. 

It would appear therefore that in 
so far as jurisdiction is directly con¬ 
ferred on the High Cnun by' S. 9 
It is subject to the legislative powers 
of the liKlian Council, and in so far as 
It is left to be conferred by Letters 
'1 atent it is such as Her Majestv niav 
thereby “grant and direct.” Cl. 27 of 
the Letters Patent. 1865. provides that 
the said High Court of Judicature at 
l;^ort William in Bengal shall be a 
Lourt of Appeal from the Criminal 


Courts of the Bengal Division of the 
Presidency of Fort William and from 
all other Courts subject to its superin¬ 
tendence and shall exercise superin¬ 
tendence in such cases as are subject 
to appeal to the said High Court by 
virtue of any law now in force.” What 
is now the Province of Bihar and 
Orissa was in 1865 part of the Bengal 
Division and if this clause stood alone, 
there would be considerable force in tlie 
petitioner’s argument that all the Crimi¬ 
nal Courts in those territories must be 
deemed to be subject to the apppellatc 
jurisdiction of the High Court and there¬ 
fore subject to its powers of superinten¬ 
dence. but by S. 44 of the same Letters 
Patent it was ordained and declared 
“that all the provisions ot these Our 
Letters Patent are subject to the legis¬ 
lative powers of the Governor-General 
in Council exercised at meetings for 
the purpose of making laws and regula¬ 
tions and also the Governor-General 
in cases of emergency under the provi¬ 
sions of an Act of the twenty-fourth 
and twenty-fifth years of our Reign, 
c. 67. and may be in all respects 
amended and altered thereby." Xo 
words could, in my opinion, more clear¬ 
ly express the intention of “directing" 
within the meaning of Cl. 9, Indian 
High Courts Act that tlie powers gran-i 
ted to the High Court by the Letters! 
Patent were subject to the Legislative! 
powers of the Governor-General in^ 
Council which he already possessed byj 
virtue of S. 22, Indian Councils Act.j 
I here is therefore nothing inconsis¬ 
tent either in the High Courts Act or 
in the Letters Patent with the c.xcrcisc 
of these powers. It should be observed 
further that the Letters I^atein do not 
purport to confer a new power on the 
Governor-General but merely to pre¬ 
sene intact existing powers. To meet 
this difficulty the learned counsel for 
the petitioner was driven to contend 
that Cl. 44 was ultra vires, and a pas¬ 
sage was referred to in the judgment 
of Sir Richard Couch. C. J., in Queen 
V. Gerald Meares (3) in support of this 
contention. I think the meaning of 
that jiassage is merely that Cl. 44. in 
so far as it recognized and retainctl 
the legislative powers over all Courts 
already conferred on the (".overnor- 
Goneral by .Statute, was open to no ob- 
j<Ttion, but if it purported to grant new 
powers not conferred by Statute it might 
create a tlifficulty. IIa\ing regard t^) 
the decision arrived at in that case it 
became unnecessary to determine this 
Pf»int. and the dictum roferre.l to is 
tft) \.tS7Dj M 13 L R ion. ~ 
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certainly no authority for the conten¬ 
tion that Cl. 44 is ultra vires. It seems 
to me that it was clearly competent to 
Her Majesty under the powers con¬ 
ferred by S. 9, High Courts Act, to 
direct by Her Letters Patent that the 
existing pow ers oi the Indian Legislature 
over all Courts should remain unim¬ 
paired. It is conceded that the Indian 
Legislature has power to create new 
Courts and that it can also remove a 
territorial area from the appellate juris¬ 
diction of an existing High Court, as 
was decided by their Lordships of the 
Privy Council in Empress v. Burah 
(4). but it is contended that it has no 
power to create within the limits of the 
territorial jurisdiction of a High Court 
a new Court which shall not be subject 
to the superintendence of the High 
Court. As already pointed out, the High 
Court’s powers of superintendence are 
limited by the High Courts Act to 
Courts subject to its appellate jurisdic¬ 
tion (see Darbari Panjiara v. Bhathi 
Roy (5)]. 

There is no other statutory enact¬ 
ment granting powers of superinten¬ 
dence, nor is there any Statute direct¬ 
ing what Courts shall be subject to 
the appellate jurisdiction of the High 
Court. So far as any statutory enact¬ 
ment is concerned, it is left to the 
Indian Legislature under its general 
powers of passing laws and regulations 
for all Courts to determine this question. 
The Letters Patent themselves, which 
give the High Court apppellate powers 
over certain other Courts, even if they 
be taken to be as binding on the Indian 
Legislature as an Act of Parliament, 
expressly declare that their provisions 
shall be subject to the powers of the 
Indian Legislature. How then can it 
be said that the Indian Legislature has 
no power to direct which Courts shall 
and which shall not be subject to the 
appellate jurisdiction of the High Court 
and iiv-idcntallv to its powers of super- 
iiuoiulenco ? In my opinion the powers 
ol the C.ovcrnor-Cieneral in Council to 
pass the Defence of India Act, provid¬ 
ing for the creation of new Courts of 
.criminal jurisdiction independent of the 
■control or supc:i i,.vi ! ‘ncc of the High 
Court, is clearly established. In Burah^s 
case (4) the question for determination 
was whether the administration of civil 
and criminal justice, within a part of 
the territories over which the High 
Court at Calcutta exercised appcll^ 
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jurisdiction, could be removed by an Act 
of the Governor-General in Council 
from that jurisdiction and vested in such 
officers as the Lieutenant Governor 
might appoint. In delivering the judg¬ 
ment in that case Lord Selborne said: 

■‘The question therefore is whether an 
exercise of the legislative power of the 
Governor-General in Council purporting 
to exclude the jurisdiction of the High 
Court within these particular districts 
is inconsistent with any of the provi¬ 
sions of 24 and 25 Viet. c. 104. Now 
it appears to their Lordships from the 
express terms of the Act 24 and 25 
Viet. c. 104 that (unless there should 
be anything to the contrary in the 
Letters Patent under which the High 
Court is established) the exercise of 
jurisdiction in any part of Her Majesty’s 
Indian territories by the High Courts 
was meant to be subject to, and not to 
be exclusive of, the general Legislative 
power of the Governor-General in Coun¬ 
cil as to all Courts of Justice whatever.” 
In a later passage in the same judgment 
when considering the effect of S.' 9, 
24 and 25 Viet. c. 104, Lord Selborne 
says: “The authority of the Indian 

Legislature over the jurisdiction of the 
High Courts (so far at all events as 
the exercise of that authority might be 
consistent with Her Majesty’s Letters 
Patent) is here distinctly recognized.” 
I have already pointed out that there 
is no express enactment of Parliament 
which limits the exercise of the powers 
of the Indian Legislature in the direc¬ 
tion in which they have been exercised 
in the present case, and I am unable 
to find anything in the Letters Patent 
themselves inconsistent with the exer¬ 
cise of such powers. On the contrary 
those powers are there distinctly saved. 

I may refer here briefly to the Govern¬ 
ment of India Act, 1915, and to the 
establishment of this High Court by 
His Majesty’s Letters Patent of the 9th 
February 1916. S. 106 of the Act de¬ 
clares that the several High Courts are 
Courts of record and provides that they 
shall have such jurisdiction, original 
and appellate, and all such power and 
authority as are vested in them by 
Letters Patent and subject thereto such 
jurisdiction power and authority as are 
vested in them at the commencement 
of the Act. Here we have a consoli¬ 
dating Act repealing previous Statutes, 
and it is legitimate to suppose that if 
the Legislature in 1915 considered that 
any part of the Letters Patent establi¬ 
shing the High Court at Calcutta was 
ultra vires, some effect would have been 
given to this \iew in the new Act. 
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107 replaces S. 15 of the former 
Act and declares that each of the 
Courts shall have suppcrinlendence o\ er 
all Courts for the time being subject to its 
appellate jurisdiction. This seems to me 
to contemplate the establishment of 
Courts which do not fulfil the require¬ 
ments of the section. S. 65 declares 
the powers of the Governor-General in 
Legislative Council. It includes inter 
alia power to make laws "for all per¬ 
sons, for all Courts and for all places 
and things within British India." The 
limitations on that power are of similar 
ipnport to those contained in S. 22 of 
the Act of 1861, and sub-S. (3) pro¬ 
vides that the Governor-General in 
Legislative Council has not power, with¬ 
out the previous approval of the Secre¬ 
tary of State in Council, to make any 
law empowering any Court other than 
a High Court to sentence to the punish¬ 
ment of death any of His Majesty’s 
subjects born in Europe or the cliildren 
of such subject or abolishing any High 
Court. The limited nature of the dis¬ 
ability imposed by this sub-section is 
signilicant. The Fifth Schedule, which 
enumerates the sections of the .\ct 
which may be repealed or altered by 
the Governor-General in Legislative 
Council, includes S. 106 already re¬ 
ferred to which deals with the juris¬ 
diction of the High Courts. 

It appears to be clear from a-perusal 
of this Act that the powers of the 
Indian Legislature over the High Courts 
and all other Courts in British India, 
except where expressly limited, are af¬ 
firmatively recognized. The Letters 
Patent by which this High Court was 
established do not materially diilcr from 
those of the High Court at Calcutta. 
CL 20 provides that "the High Court 
of Jutlicature at Patna shall be a Court 
of Appeal from the Criminal Courts of 
the Province of Bihar and Orissa and 
from all other Courts subject to its sup- 
crimcndcncc and shall exercise appellate 
jurisdiction in such cases as were imme¬ 
diately before the publication of these 
presetus subject to ai>pcal to the High 
Court of Judicature at Fort William in 
Bengal by virtue of any law tlicn in 
force, or as may after that date be dec¬ 
lared subject to appeal to the High 
Court of Judicature at Patna by any 
law made by competent legislative au¬ 
thority for India." CL 41 declares that 
"all the provisions of these Our Letters 
Patent arc subject to the Legislative 
powers ^ of the Governor-General in 

T.cgislative Council.and mav he 

in all respects amended and altered 
thereby.’’ It docs not appear from the 


Letters Patent constituting this Court 
and the Act of 1915 under which they 
were issued that this Court can claim 
any powers of superintendeujc which 
were deniied to the High Court at 
Calcutta. 

1 have dealt thus far with the con- 
siuclion of the Statutes and the Letters 
Patent without reference to the numer¬ 
ous decisions which were called to our 
attention during the course of the argu¬ 
ment. It would serve no useful purpose 
to discuss each of those cases in this 
judgment, as many of them threw very 
little light upon the matters now in 
controversy. There are, however, apart 
from the decision of the Privy Council in 
Burak's Case (4) already referred to, 
many decisions of the High Courts of 
this country where the powers of the 
Indian Legislature to amend or alter 
the clauses of the Letters Patent have 
been recognized and upheld. In Ruujit 
Singh V. Meherban Koer (6) Jackson, 
J., sitting as a member of a Full Bench 
of the Calcutta High court said: “By 
the 44th clause, which only giv^es effect 
to CL 9, 24 and 25 Viet., the Letters 
Patent are expressly made subject in 
all particulars to the legislative powers 
of the Governor-General in Council", 
and decided that the Indian Legisla¬ 
ture had power by Act 6 of 1871 to 
direct that appeals from Subordinate 
Judges and Munsifs where the subject 
matter was under Rs. 5,000 should lie 
to the District Judge and not to the 
High Court notwithstanding clause 16 
of the Letters Patent. 

In /// re James Currie (7) it was held 
by Su-achey, J., that the effect of C'L 
44 was to make CL 18 as well ns the 
other clauses of the Letters Patent sul)- 
ject to the legislative powers of the 
Governor-General in Council and con¬ 
sequently that Art 5 of 1872 remov¬ 
ing the Province of Sindh from the 
jurisdiction of the Bombay High Court 
curtailed the jurisdiction of the Judge 
of that High Court when sitting as 
Commissioner of the insolvent Court not¬ 
withstanding cl. 18 of the T.ctlers Pa¬ 
tent. Again in the case of Vu'^udeva 
Unadvaya v. V/svara/a Thirtha^ami ''8'! 
the Madras High Court had to consi¬ 
der the effect of S. 588, Civil P C 
then in force upon Cl. 15 of the I.ettors’ 
T'ateni. whicli clirocled that an appeal 
should He to the High Court from the 
i'tdgmcnt of a single Judge of (he 
Court. One of the learned fudges. Ben¬ 
son. T.. d(‘a1t at lengtli with tlio Acts 

c.) n>77" a C:.i cr.-2=2 c J. n ; oi fp ni ' 
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of 1861 and the Letters Patent and 
expressed an emphatic opinion that 
Cl. 15 of the Letters Patent was sub¬ 
ject to the Legislative powers of the 
Governor-General in Council and could 
be amended thereby. Another case to 
the same effect is that of Ac/iaya v. 
Ratnavelu and the same view was 

expressed by Sir John Edge, C. J., and 
Tyrrell, J., in the Allahabad High 
Court in the case of Banno Bibi v. 
Melidi Husain (.10). There are other 
decisions of a similar nature, but those 
quoted arc sufficient to show that the 
High Courts of India have been un¬ 
animous in their opinion that the clau¬ 
ses of the Letters Patent do not control 
but are controlled by the Legislative 
powers of the Governor-General in 
Council. 

It was contended however that the 
High Court has in fact exercised po¬ 
wers of supperintcndcnce in cases where 
it had no appellate jurisdiction. In one 
sense the proposition may be said to be 
well founded. There are three classes 
of cases which may be considered. In 
the first place, superintendence has been 
e.xercised in cases which are not subject 
to appeal but the superintendence is 
over the Court and its exercise is not 
coiulned to cases where a right of ap¬ 
peal lies to the High Court. Indeed 
it may be said that this special power 
of superintendence is not as a rule ex¬ 
ercised in cases where there is an ade¬ 
quate remedy by other proceedings such 
as ajjpcal or revision. If the Subordi¬ 
nate Court is one from which an appeal 
lies to the High Court only in certain 
speciliecl cases, then that Court is sub¬ 
ject to the appellate jurisdiction of the 
High C.'ourt, and that is sufficient to 
attract the power of supcrinlcndence 
conferred by S. 15. Charter Act and 
that power is exercised over the Sub¬ 
ordinate Court in cases where a direct 
appeal does not lie (see In the matter of 
John Thompson (11)]. Next where the 
High Court has powers of revision over 
Sub<.rdinatc Courts or where the power 
of reference to the High Court e.xists, 
this has been held to be a modified 
form of appeal and w'herc it exists, 
the power of superintendenre has been 
exercised oxer the proceedings of the 
Courts in (piesiion. 

A third class oi cases where superin¬ 
tendence is c.xercised although there 
is no appellate juridiction, arises where 
the power to superintend is conferred up¬ 
on the High Court by the c onstit uent 

“oy [1RR61 9 9.'53. 

(10) 'IRfioi 11 All .ST.S. 

(11) (IrtTOl 0 B L K IflO. 


act of the Subordinate Court. In this 
last class of cases the power of super¬ 
intendence is indepedent of S. 15,, 
Charter Act. A few instances may be 
referred to by way of illustration. 
In Municipal officer, Aden v. Ismail 
Hafee (12) a suit was instituted in the 
Court of the Political Resident at Aden 
for possession of immoveable property 
alleged to have been wrongfully seized 
by the defendant in the suit, who plea¬ 
ded that he acted under the orders of 
the Political Resident himself. Applica¬ 
tion was made to the High Court at 
Bombay to transfer and try the case 
there, on the ground that a fair trial could 
not be obtained before the Political 
Resident in a case where his own con¬ 
duct was questioned. By Cl. 13, Letters 
Patent.Bombay High Court, that Court 
was given power to remove and to try 
and determine as a Court of extraordi¬ 
nary original jurisdiction any suit fall¬ 
ing w'ithin the jurisdiction of any Court 
subject to its superintendence. 

It w'as contended that as the High 
Court at Bombay had no appellate ju¬ 
risdiction over the Aden Court it had 
no powers of superintendence. The case 
turned not upon S. 15, Charter Act., 
but upon Act 2 of 1864 which regula¬ 
ted the administration of justice at 
Aden. The preamble of the Act recited 
that it w'as expedient to provide for 
tlic superintendence or revision of cer¬ 
tain judgments and proceedings of the 
Resident wffiich w'crc subject to no 
superintendence or revision except in 
so far as they were subject to appeal 
to Her Majesty in Council. It then 
directed that no appeal should lie to 
the High Court at Bombay from any 
decision or order of the Resident, but 
provided for a reference thereto in a 
large number of case and gave the High 
Court power to frame rules regulating 
the nraclicc and procedure of the Resi¬ 
dent’s Court. Lord Macnaghlen in deli¬ 
vering their Lordship’s judgment held 
that this was sufficient superintendence 
to comply with Cl. 13. Letters Pa¬ 
tent. In dealing with the contention 
of the appellant that the powers of 
snj'>crintendcnce and transfer granted 
by S. 15. Charter Act, wore confined 
to cases xvhere there was appellate juris¬ 
diction and that the superintendence 
mentioned in the Letters Pafent upon 
which depended the power of removal 
should be restricted in a similar sense. 
Lord Macnaghten pointed out that “the 
power to transfer contained in the 
Chaj 2 <^r Act_has nothing to do with the 

(12) ri90f*l 80'Bom ‘24C=3iri A 38=8 Sar 901 
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power of removal conferred by the 
Letters Patent and the Letters Patent 
make superintendence, not appellate 
jurisdiction, the condition of exercise 
of the power of removal which the 
High Court at Bombay has put in 
force.” 

Pirbhai Khiniji v. Bombay, Baroda 
and Central India Railway Co. (13) 
is another case to the same effect, 
where the power of transferring a case 
from the Bombay Small Cause Court 
was asserted by the High Court not 
under the Charter Act but under Cl. 13, 
Letters Patent, and not on the ground 
that it had appellate jurisdiction but 
on the ground that it had certain 
powers of superintendence conferred by 
the Acts constituting the Small Cause 
Courts. It is quite clear that cases of 
this nature afford no authority for the 
proposition that the power of superin¬ 
tendence conferred by S. 15 exists 
wiiere there is no appellate jurisdic¬ 
tion. This view was clearly expressed 
by Mookerjec and Beachcroft, JJ., in 
IJarbari Panjiara v. Bhati Roy (5). 
Cases where the High Court has e.xer- 
cised superintendence over the proceed¬ 
ings of Magistrates acting under S. 145, 
Criminal P. C., were also relied on by 
the peiiiioner. Those cases afford in¬ 
stances of both the lirst and second of 
the three classes of cases above refer¬ 
red to. Appeals to the High Court are 
provided by the Criminal Procedure 
Code from the Sessions Judge or Addi¬ 
tional Sessions Judge and to a n^re 
limited extent from the Presidcroy 
Magistrate, but not from the Courts of 
interior Magistrates. 

'Ihe High Court however has by 
S. 435 powers of revision over the 
proceedings of any inferior Criminal 
Court within the local limits of its juris¬ 
diction, and to this extent such inferior 
Courts are subject to a modified form 
of appeal to the High Court. And al¬ 
though the proceedings of Magistrates 
acting under S. 145 and certain other 
sections are exempted from the revi- 
sional powers of the Pligh Court con¬ 
ferred by the section 435, neverthe¬ 
less the High Court has c.xercised the 
power of superintendence over the pro¬ 
ceedings of the inferior Courts pur¬ 
porting to act under the exempted sec¬ 
tion, the Court itself being in the sense 
indicated subject to the appellate juris¬ 
diction of the High Court. This c-xer- 
cisc of jurisdiction under the powers 
given by S. 15. Charter Act, in my 
opinion, may be justified on the grounds 
stated and docs not militate against the 
(18) Usfn'B'B H G Tl 0‘C .t 59'. 


general proposition that the section con¬ 
fers the right of superintendence only 
over Courts subject to the appellate 
jurisdiction of the High Court. 

An examination of the cases in which 
the High Court has interfered where 
orders have been passed under S. 145 
and the other excepted sections shews 
that the right of interference is only- 
exercised where the orders made were 
in fact made without jurisdiction or 
when the Subordinate Court had re¬ 
fused to exercise its jurisdiction. In 
such cases it has been held that the 
orders were not in fact made under 
those sections at all and the mere fact 
that they purported to be made in com¬ 
pliance therewith does not make them 
so. The restrictions imposed by S. 435 
(3) in such cases do not apply. In 
liurbnllubh Narain Singh v. Liichmes- 
war Prosad Singh (14) the judgment 
of Prinsep and Ameer Ali, JJ,, shews 
that in the opinion of these learned 
Judges the powers of the Indian Legis¬ 
lature were beyond question, but it 
was held that the effect of S. 435 was 
not entirely to deprive the High Court 
of its jurisdiction over orders purijori- 
ing to be made under S. 145. Tltat 
case was decided in 1898 wlicn the 
present Criminal Procedure Code had 
just come into force, but S. 435 was 
expressed in the same terms as the 
corresponding section of the Code of 
1882, and following earlier cases it 
was held that if the order challenged 
were without jurisdiction, the mere fact 
of the order purporting to be made 
under one of the excepted sections 
would not bring it within these sections 
so as to debar the exercise of powers 
under S. 15, Charter Act. 

In Anatida Chandra Bhutiacharjec v. 
Carr Stephen (15). decided under the 
Code of 1882, a similar view was ex¬ 
pressed by Sir W. Comer Pcthcram, 
C. J,, who said: “The mere statement 
that an order is made under S. 144 
(one of the excepted sections), if it is 
not such an order as is contemplated 
by the section and could not be made 
under it, docs not make it an order 
iinder that section and coiisccpicntly any 
Court having jurisdiction to review 
orders under S. 435 would not be pre¬ 
vented from doing so by tite proviso to 
thcit section, bccciusc the order iiudor 
review, though headed under S. 144. 
\vas not in fact made under that sec¬ 
tion at all.” In the former of the two 
cases just referred to. the order was 
not interfered \Hth as it was held to 

(14) L1B991 2C Cal Iflft ------ 

(15) [1802: 19 Cal 127. 
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have been properly made under S. 145, 
but the right of interference asserted 
and upheld in that case was based upon 
S. 15, Charter Act. In the latter case 
the right to interfere was asserted both 
under S. 435 of the Code which gave 
powers of revision and under S. 15, 
Charter Act, but in neither case nor 
indeed in any of the cases called to 
our notice, where orders of the class 
now under consideration were ques¬ 
tioned, does it clearly appear by what 
chain of reasoning the inferior Court 
was assumed to be subject to the appel¬ 
late jurisdiction of the High Court. 1 
have already expressed my opinion that 
the inferior Court being in some respects 
subject to the powers of revision by the 
High Court, there was a modified right 
of appeal from tiiat Court to the High 
Court. But there is another view by 
which the same result may be arrived 
at. This is the view urged by the 
learned counsel for the petitioner to 
which 1 referred in an earlier part of 
tills judgment. By Cl. 20, Tetters 
Batcnt, this High Court is constituted a 
Court of Appeal from the Criminal 
Courts of the Province. S. 6, Criminal 
P. C., enumerates the five classes of 
Criminal Courts in British India in addi¬ 
tion to the Pligh Courts and the Courts 
constiiuied under any law other than the 
C ode for the time being in force. 

The High Court can therefore. ex- 
(creise all the power incident to appel¬ 
late jurisdiction including superinten¬ 
dence over those Courts, e.xcept in so 
far as that jurisdiction is excluded by 
competent legislative authority. The 
fact that some of the attributes of ap- 
jicllaic jurisdiction are removed does 
not remove tlie others and unless the 
Court is expressly declared to be en¬ 
tirely removed from the appellate juris¬ 
diction of the High Court, the power 
of superintendence at least remains. 
'Phis is the contention put forward on 
behalf of the petitioner. If it be correct 
it would justify the High Courts in as¬ 
suming that their powers of superin¬ 
tendence under the Charter Act can be 
exercised in the cases last considered. 

I prefer to express no opinion on this 
point, for it is clear to my mind that 
there is a vast difference between a case 
where a residuum of appellate jurisdic¬ 
tion remains and a case like the present 
where the Court never was from its 
inccplioii subject to any kind of appel¬ 
late jurisdiction whatever. In the one 
rase the appellate powers conferred by 
the Letters Patent are not entirely cx- 
rhiclecl. In the other case they never 
existed and unless it is to be held that 


the powers granted by Letters Patent, 
cannot be altered or re-amended by 
the Indian Legislature, there never was 
froin the very first any appellate juris¬ 
diction or jurisdiction of any sort which 
the High Court could ^exercise in the 
present case. 

It is instructive to consider the view 
taken of S. 15 of the Charter Act 
when it first came before the High 
Court for consideration. BhyrubCltun- 
der V. Shama Soonderee Debea (16) 
was one of the first cases, if not the 
first ■ in which this section was con¬ 
sidered. It came before the High Court 
at Calcutta in 1866 [Bhyrub Chunder 
v. Shama Soonderee Debea (16)]. It 
was a rent suit in which the order of 
the Deputy Collector had been reversed 
on appeal to the Collector. Applica¬ 
tion was then made to the High Court 
to set aside the order of the Collector 
under its powers of superintendence, 
on the ground that under Act 10 of 
1859 the appeal lay not to the Collec¬ 
tor but to the Zillah Judge and the for¬ 
mer had, therefore, acted without juris¬ 
diction. The Court consisting of Norman 
and Jackson, JJ., set aside the Collec¬ 
tor’s order, holding that they had juris¬ 
diction to interfere on the ground that 
the Collector’s Court was one over 
which at the time of the passing of 
the Charter Act the Sudder Court pos¬ 
sessed appellate jurisdiction which the 
High Court inherited. This was follow¬ 
ed in 1867 by the case of Gopal Singh 
v. Court of Wards (17). Thatwas a case 
in which a summary decree for rent bad 
been obtained in 1851 under Regulation 
6 of 1799 against the petitioner’s father. 
After various unsuccessful attempts to 
execute the decree and after the death 
of his father fresh execution proceed¬ 
ings were commenced against the peti¬ 
tioner as heir in 1866 in respect of the 
same debt and he was arrested and lod¬ 
ged in prison. Had the decree been 
obtained under the provisions of Act 10 
of 1859, there would have been no doubt 
as to the jurisdiction of the High Court 
but under the law existing in 1851 
when the decree was obtained, the Col¬ 
lector was not subject to the appel¬ 
late jurisdiction of the Sudder Court. 
The case was admittedly one calling 
for interference if ,the High Court 
had pow’er to entertain it, but the ma¬ 
jority of the Court consisting of Nor¬ 
man, Seton-Karr and Jackson, JJ., re¬ 
fused to interfere under S. 15, Charter 
Act, solely on the ground that the Court 
over which superintendence was claimed 

(16) [IftOf)) 6 W Tt Act X Rulings 68. 

(17) [1867] 7 W R 430. 
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■was not subject to the api^ellate juris¬ 
diction of the High Court. The majo¬ 
rity of the Court in that case appear 
to have resisted in an exemplary man¬ 
ner the temptation to make bad law 
in a hard case notwithstanding the dis¬ 
sent of one of their number. 

It may perhaps be possible here and 
there amongst the voluminous reports 
of cases decided by the various High 
Courts to find some instance of the 
exercise of superintendence which might 
be difficult to justify on the ground of 
appellate jurisdiction, but I am satis- 
fied that the result of considered opi¬ 
nion is that the power of superinten¬ 
dence granted by S. 15, 24 and 25 
Viet. c. 104. depends upon appellate 
jurisdiction in one or other of the 
forms already indicated. I am also satis¬ 
fied that it is within the legislative 
powers of the Governor-General in 
Council to amend or alter the Letters 
1 atent and to direct that a particular 
Court shall not be subject to the ap¬ 
pellate jurisdiction of the High Court 
thereby removing a condition which is 
esscntial^ to the exercise of the power 

of superintendence granted by the Char¬ 
ter Act. 

.Before concliKling this judgment I 
think it is dcsiral)lc to s^iy a word 
concerning one of the points raised 
in the petition, although no argument 
in support of it was addressed to us 
on behalf of the petitioner. The grounds 
upon which we are asked to interfere 
are contained in the petition and are set 
out in the earlier part of this judgment. 
Ihe third ground alleges that the trial 
was not under the provisions of the 
Lode of Criminal Procedure but under 
certain rules framed by the Local Go¬ 
vernment, and that the same are ultra 
vires Ihese rules were not discussed 
at the hearing, but were put in 
by the learned Advocate-General in 
order to complete the record. Tliev are 
contained m Notification No. 2392-C 

Lieutenant-Governor of 
Council, dated 
27ih September 1915. The Notification 
picscribcs rules of procedure for trial 

a * appointed under the 

Act. The rules modify in some respects 
the procedure provided by the Code 

I am unable 

I ocal rn conferred on the 

India Ar Defence of 

vernor in Lieutenant-Go¬ 

vernor in Council has power to nltpr 

rln‘’‘'hardlv‘ ’f P' oeedurc Co<le 

.J’C questioned and as the 

Local Gorern- 

1918 P/15 & 16 
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ment are in my opinion clearly autho¬ 
rised by the Defence of India Act, 
I find that the rules in question are 
not ultra vires but valid and binding. 
1 would therefore reject this petition 
911 the ground that this Court has no 
jurisdiction to superintend the proceed¬ 
ings of the Commissioners appointed 

Defence of India Act. 

agree with the learn¬ 
ed Chief Justice that we have no power 
o interfere. I think it is necessary 
at the outset to consider what is meant 

Hisli Courts Act 
of 1861 and m the Letters Patent 
granted in 1862 and 1865 to the Cal¬ 
cutta High Court. Jurisdiction in its 

f the right to determine 
sonie jural relation between the parties • 
in Its narrower sense it may mean the 

Coun t after the 

Court has taken cognisance. In the 

former sense jurisdiction may be classi- 

hed with reference to (l) parties ( 2 ) 

subject-matter, (3) locality, and’ ( 4 ) 

pecuniary va uation. With reference to 

to each of these heads the Court may 
exercise original and appellate juris¬ 
diction, ordinary or extraordinary as 
the case may be. The Supreme Court 
which was constituted by Act of Parlia 

r appellate^uidLuctLmTt 

had a local original jurisdiction with 

sJddpr^^n'° subject-matter, while the 

iSts Nizamat 

Adalats, ^\hlcll were the Companv’s 

Courts and were established by the Act 

of the Indian Legislature had a local 

.^PPeliate jurisdiction over 
the Company’s Court. 

. !*■ ^ think, quite clear that the 

jurisdiction conferred upon the High 

Coin s by the High Courts Act 

sense. In one 
view appeal, revision, reference and supe¬ 
rintendence arc all dilferent forms of the 
c.xercisc of appellate jurisdiction [Chap- 
pan V Mouhn Kutti (18) and 
^ rosad Bungs/iidliiir v. Rain Chiinder 
(I9ij In another view each of 
fn (Lherent head of jurisdic¬ 

tion. So It has been held that revi- 

nccessarily a 

pat t of appellate jurisdiction, for a 
Coutt which has no appellate jurisdic¬ 
tion over another may still cxerci-c rc- 
visional jurisdiction over it \Snraf' Ch 
Singh V. Brow I.al Mukerji ^ 20)]: 
Tn my opinion revision and superinten¬ 
ded arc incidents of npppoll^te joHs. 

(IX) LIX'MP 22 :\rafl HR (F IP 

fc07''7 = ^ 
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diction, which term is used in this wide 
sense jin the High Court Act. 

Learned counsel on behalf of the 
petitioner goes further and contends 
that the appellate jurisdiction of the 
High Court of Patna on the criminal 
side as defined in cl. 20 of the Letters 
Patent, extends over all Criminal 
Courts within the Province indepen¬ 
dently of the right of appeal, revision, 
reference or superintendence. It will be 
necessary to examine the contention more 
fully at a later stage. Let us next e.xamine 
what superintendence means in S.15, 
High Courts Act. Under that section 
the High Court has superintendence 
over all Courts, which may be subject 
to its appellate jurisdiction. This was 
a new jurisdiction so far as the Su¬ 
preme Court was concerned, but not so 
with regard to the Suddar Adalats 
wliich by enactment were Courts of 
general superintendence over all in¬ 
ferior Courts, Governor of Bengal v. 
Moii Lai Ghosh (21); This jurisdiction 
was not ordinarily intended to take 
the place of appeal or revision. It was 
intended that the High Court should 
ordinarily e.xercise this jurisdiction only 
when ihe inferior Court had wrongly 
ileclined jurisdiction or e.xceeded its ju¬ 
risdiction. In Shiva Nathaji v. Joma 
Kashinath (22) the jurisdiction is thus 
described, •'The superintending func¬ 
tion is to compel the exercise of judicial 
authority on the subject and not beyond 
it • to define the subject by the elements 
composing it by reference to the pres¬ 
cribed or intended external conditions 
and to exact obedience to the law of 
procedure in gathering the matenal? 
tor adjudication and in giving enect 
to them. It was no part of that function 
to substitute the opinion of the superin¬ 
tending Court for that of the Courts 
superintended in matters assigned by 
the Legislature to the cognisance ot 
the latter. What it can exact is a real 
endeavour in good faith to apply the 
law.’’ 

But although these rules are ot gene-• 
ral application in cases of ordinary 
character, there is a small residue of 
jurisdiction which the Courts left un¬ 
defined. So the Court has interfered 

(1) where an inferior Court has de¬ 
clined to inquire into the genuineness 
of an assignment, Greesh Chumler La- 
hoorce v. Kasheessiiree Debia (23), 

(2) where a Court has declined to 
exercise it s power of restitution, Gobind 

{21) AIR 1914 Cal C0=41 Ciil 173=20 I C 
61 (SB). 

( 20 ) [16R31 7 Bom 311 fF B). 

(23) C1SC71 8 W R 2G. 


Coomar Chowdhry v. Klsio Coomar 
Chowdhry (24), (3) where a Collector 
acting as a rent Court has made a- 
wrong order transferring a decree for 
execution to another Court: Nilntony 
Singh Deo v. Taranath Mukerjee (25). 
The case of Parmessar Singh v. K^ilas- 
pati (26) recently decided in this Court 
does not seem to me to conflict with 
the above cases. It merely lays down 
what class of errors the High Court 
will ordinarly correct with reference 
to orders made under S. 145, Criminal 
P. C. But the general superintendence 
conferred by S. 15, High Courts Act,, 
is different from the superintendence 
spoken in els. 13 and 27, Letters Pa¬ 
tent, 1865. Thus in Pirbhai Khimfi 
V. B. B. & C. /. Ry^ Co. (13) it was 
held that although the Bombay High 
Court might not have appellate juris¬ 
diction in its strict sense over the Bom¬ 
bay Presidency Small Cause Court, yet 
as it had a limited superintendence, 
it was sufficent to give it power to 
transfer suits under the extraordinary 
original jurisdiction conferred by S. 13., 
Letters Patent, Bombay High Court. 
To like effect is the decision of Lord 
Macnaghten in Municipal Officer Aden 
V. Ismail Hajee (12) in regard to the 
right of transfer of a suit from the 
Court of the Resident of Muscat. It 
was there held that the power of trans¬ 
fer within the meaning of cl. 13 did 
not depend on appellate jurisdiction as 
did the power of superintendence under 
S. 15. High Courts Act. A limited 
power of superititendence to make rules 
for regulating practice was held suffi¬ 
cient to give jurisdiction under cl. 13, 
Letters Patent. The question before us 
is whether this general superintendence 
can be exercised by the High Court at 
Patna over the Tribunal by whom the 
petitioner was convicted. 

This Court has already decided that 
the Tribunal is a Court which the 
Indian Legislature was competent to 
create by the Defence of India Act, 
1915. It was clearly a Criminal Court. 
It was acting judicially and the right 
of superintendence extends oyer all 
Courts acting judicially, pro\ad(^ the 
other conditions of S. 15, High Courts 
Act, are satisfied. So it has been held 
that the High Court has superinten¬ 
dence over a Collector, who is a Reve¬ 
nue officer, when he refuses to refer a 
case under S. 18, Land Acquisition 
Act. Administrator-General of Benga l 

(24^ llRGGl 7 W B 520. 

(25) U683T 9 Cal 295=9 T A 174=4 Sar 399 
(PC). 
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V. Land Acquisition Collector (27) and 
again where a Settlement'-Officer who 
is ordinarily a Revenue Officer .has di¬ 
rected while acting judicially the pro¬ 
secution of a person for., an offence 
against public justice, it has been ruled 
that he is a Court subject to the supe¬ 
rintendence of the High Court, Har Pra¬ 
sad Das v. Emperor (28). Therefore this 
High Court has superintendence, unless 
it can be shown that the Tribunal is 
not subject to the Court’s appellate 
jurisdiction. 

The learned Advocate-General con¬ 
tends that where there is no power of 
appeal, revision or reference, there can 
be no appellate jurisdiction. Parsons, J., 
in In re Rattansee Pursliottiiin (29) 
went further and held that even the 
power to entertain references and to 
exercise original criminal jurisdiction 
in certain circumstances did not give 
appellate jurisdiction so as to attract 
the operation of S. 15, Charter Act. 
On the other hand, it has been held 
in the Calcutta High Court that refer¬ 
ence is a modified form of appeal. The 
learned Advocate-General does not 
press the view of Parsons, J., but ad¬ 
mits that a Court is subject to appel¬ 
late jurisdiction if there is a right of 
appeal, revision or reference from it, 
howsoever limited in c.xtcnt. Learned 
Counsel for the petitioner would extend 
the jurisdiction still further and urges 
that under cl. 27, Letters Patent, 
Calcutta High Court, which defines its 
criminal appellate jurisdiction, the High 
Court has appellate jurisdiction over 
every Criminal Court within the Pro¬ 
vince regardless of the right of ap¬ 
peal, revision or reference. In my opi¬ 
nion this last view is correct. The 


clause does not confer the right of 
appeal; it leaves the right of appeal 
to be controlled by the Legislature; 
it is an enabling provision which gives 
the Court jurisdiction to try such ap¬ 
peals as the Legislature may direct it 
to try. This was the sense in which the 
corresponding clause regarding civil ap¬ 
pellate jurisdiction in the Letters Pa¬ 
tent, 1865. Calcutta High Court, was 
construed by the learned Judges in 
Riuijit Singh v. Meherban Koer (6) 
It is true that S. 15. High Court 
Act, docs not define appellate juris¬ 
diction though it might have done so, 
but the object of the Act was that the 
Clown should by Letters Patent grant 
jurisdiction and direct the exercise of 
and,^i my opinion the intention 

(27) C19081 12 C W N 241 ‘ 

(28) L19191 40 Cal 477 = 19 I C 197 

(29) (.19001 24 Eom 471. 


of the Letters Patent was that criminal 
appellate jurisdiction should extend 
over (1) all Criminal Courts within the 
province, (2) all other Courts (namely. 
Courts outside the Province or Courts 
other than Criminal Courts) subject to 
its superintendence. In part therefore 
that jurisdiction was founded on a ter¬ 
ritorial basis. This being so, has the 
Government of India enacted that the 
Court under consideration is not sub¬ 
ject to the superintendence of the High 
Court; or that it is not subject to the 
High Court’s appellate jurisdiction; if 
so is such legislation ultra vires in 
either respect f In my opinion the De- 
feiiQe of India Act does enact expressly 
that the High Court shall have neither 
superintendence, nor appellate jurisdic¬ 
tion. I am also of opinion that the 
enactment was within the powers of 
the Legislature. 

It is contended on behalf of the peti¬ 
tioner that the power of superinten¬ 
dence is similar to the power of inter¬ 
ference by writ of certiorari and tliat 
the Court will not assume that the 
power is taken away without an express 
Statute to that effect, Rex v. Moreley 
(30). The answer to this is that here 
there is a Statute which by its eighth 
section clearly enacts that no Court 
shall have any jurisdiction of any kind 
in respect of any proceedings under 
this Act, in other words, the exclusion 
of jurisdiction is express. It also seems 
clear that the trial of the petitioner 
was the proceeding of a Court con¬ 
stituted under the Act, and it is not 
seriously disputed that the proceeding 
was a proceeding under the Act. The 
only substantial question is whether the 

. • in India acted ultra 

vires m enacting S. 8 of the Act It 
IS admitted that the legality of the 
Defence of India Act must be tested 
not by the Government of India Act 
1915, but by the Indian Councils Act 
1861. Wc must sec therefore whether 
S. 22 of this last mentioned Act au¬ 
thorises the Government of India to 
legislate so as to affect (1) S. 15, 
High Courts Act, 1861. or (2) tin* 

I otters Patent granted to the Calcutta 
High Court in 1865. 

Now S. 9. High Courts Act, 1861 
(24 JJid 25 Viet. c. 104) provides that 

11'^ established at 

hort William in Pcngal shall have such 
civil criminal, admiralty, and vicc-ad- 
nnialty, intestate and matrimonial juris¬ 
diction. original and appellate, as Her 

Letters Patent grant 
an^ sl^U exercise such powers and 
(SO) ['l7C0l 2 Burr 1040. - 
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authority in relation to the adminis¬ 
tration of justice in the Presidency as 
Her Majesty may direct, subject to 
such directions and limitations as to 
the exercise of original, civil and cri¬ 
minal jurisdiction beyond the limits of 
the Presidency towns as may be pre¬ 
scribed by the Letters Patent. In the 
second part of the section it is pro¬ 
vided that unless the Letters Patent 
have otherwise directed in the matter of 
jurisdiction and exercise of power and 
authority, the new High Court is to 
have ail the power and authority vested 
in the Supreme Court, Sudder Dewani 
Adalat and the Sudder Nizamat Adalat 
at Calcutta at the time of the abolition 
of those Courts. This second part also 
enacts that subject to the Legislative 
powers of the Governor-General in 
Council in relation to the matters afore¬ 
said, that is to say, jurisdiction, power 
and authority in the administration of 
justice, the High Court is to have and 
to exercise the jurisdiction, power and 
authority of the abolished Courts. It 
is contended that the Legislative powers 
of the Governor-General are saved only 
in respect of such powers as the aboli¬ 
shed Courts had", and not as to any new 
powers that have been conferred by the 
Letters Patent upon the High Court. 

It is further argued that the power of 
superintendence under S. 15 of the Act 
was a new power and therefore no Act 
of the Governor-General in Council 
could in any way, whether directly or 
indirectly, affect the Court’s power to 
superintend the proceedings of the Tri- 
l^unal now in question. Now although in 
Queen v. Gerald Meares (3) Couch, 
C. J., was ol oi>inion that the legislative 
powers of the Governor-General were 
limited to what has been called the in- 
lierited powers of the High Courts and 
although the same view was taken by 
Markhy, J.. in Feda fiossein, In the 
matter of (31). the weight of authority 
is, I think, against this view. In Runjit 
Singh V. Alcherban Roer (6) their 
Lordships of the Calcutta High Court 
were of opinion that Cl. 44 of Letters 
Patent of 1865 only gives effect to 
Cl. 9. High Courts Act, 1861 and that 
the Letters Patent arc expressly made 
subject in all particulars to the Legis¬ 
lative powers of the Governor-General 
in Council. To like effect is the deci- 
sio!i of their Lordships of the Madras 
High Court in Achaya v. Ratnnvcln f 9) 
and in Vasndevn Upadyaya v. Visvaraja 
Thirthn^nmi fS'J and in Chappan v. 
Alo’dht Kutti flS^ which was approved 
bv their I.ordships of the Calcutta High 
('’.1^ (IflT.Sl 1 Cal'431. ■' 


Court in Shew Prosad Bungshidhur v. 
Ram Chunder Haribux (19). To like 
effect also is the decision of their Lord- 
ships of the Bombay Court, James 
Currie, In re (7). Finally if my view 
of the decision be correct, the matter 
seems concluded by the judgment of 
their Lordships of the Privy Council in 
Empress v. Burah (4). 

With the greatest respect to the 
learned Judges of the Calcutta High 
Court who were of opinion that the 
powers of the Governor-General in 
Council were saved only in res¬ 
pect of the inherited powers, I do 
not think this result follows upon the 
grammatical construction of S. 9. Such 
a restriction would seem to be unrea¬ 
sonable and it could not have been in¬ 
tended that while the Government of 
India was a Legislature with plenary 
powers to alter or modify every juris¬ 
diction or authority which was formerly 
exercised by the abolished Courts and 
re-granted by the Letters Patent, a 
limitation could have beep placed upon 
their powers in respect of an infini¬ 
tesimal part of the Court’s jurisdiction 
and authority. In a sense every juris¬ 
diction and authority conferred by the 
Letters Patent upon the High Court 
was a new jurisdiction, for the Court 
was a new Court. It could not have 
been the intention of Parliament that 
in order to examine the validity of an 
act of the Indian Legislature affecting 
the High Court’s jurisdiction an inquiry 
should be set on foot in every case as 
to whether the jurisdiction and power 
affected by the Legislature was old or 
new. 

It was said by Markby, J.. in Feda 
Fiossein, In the matter of (31) that 
Ss. 11 and 13, High C^ourts Act, 1861 
show that the intention of Parliament 
was to put a limitation on the authority 
of the Governor-General in Council in 
regard to the matters dealt with in 
S. 9. With great respect I am unable 
to follow the learned Judge’s argument. 
S. 9 enacts that the Indian Legislature 
shall be competent to modify the juris¬ 
diction and powers conferred by the 
Letters Patent upon the Court as a 
whole. S. 11 enacts that the previous 
legislation relating to the Judges of the 
abolished Courts will be applicable as 
far as possible to the Judges of the new 
Court. This had reference to matters 
not covered by S. 9 and therefore it 
was necessary to give a direction that the 
legislative power of the Government of 
India was saved in these matters. S. 13 
created a new nower in the High Court, 
namely, that of constituting by its rules 
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Benches for the exercise^ of original 
and appellate jurisdiction. This also 
was not a matter covered by S. 9, 
wliich related only to the jurisdiction 
and powers of the whole Court there¬ 
fore in respect of this new power it 
was necessary to save the powers of the 
Government of India also. In my view 
therefore the Indian Legislature, though 
it had no power to amend or modify or 
repeal S. 15, High Courts Act, 1861, 
had power to affect the operation of 
that section by depriving the Court of 
superintendence and appellate jurisdic¬ 
tion in regard to a particular inferior 
Court. 

The view is supported by the legisla¬ 
tion concerning the Presidency Small 
Cause Courts. By S. 6, Presidency 
Small Cause Courts Act 1882, it was 
enacted that the Small Cause Court 
shall be deemed to be a Court subject 
to the superintendence of the High 
Court of Judicature at Fort William, 
within the meaning of the Letters Pa¬ 
tent dated the 28th day of December 
1865 and within the meaning of Civil 
P. C., and the High Court shall have 
in respect of the Small Cause Court 
the same powers as it had under the 
24 & 25 Viet. S. 15, in respect of 
Courts subject to its appellate jurisdic¬ 
tion. As was observed by Jenkins, C. 
J., in Shew Prosad Biingshidhur v. 
Ram Chunder Haribux (19), the effect 
of this enactment was to confer the 
power of superintendence upon the High 
Court in respect of the Small Cause 
Court, as also appellate jurisdiction 
within the meaning of the Letters Pa¬ 
tent. In the view f take it might per¬ 
haps be said that the section merely 
affirmed for the sake of greater cau¬ 
tion a pre-existing power. It would 
thus appear that the High Court has 
superintendence where it has appellate 
jurisdiction and it has ap])cllalc juris¬ 
diction where it has superintendence. If 
the Legislature can confer superinten¬ 
dence so as to attract the operation of 
S. 15, High Courts Act. then I see no 
reason why it cannot lake away the 
same superintendence either directly by 
express words or indirectly by cutting 
down the Court’s appellate jurisdiction. 

But even if it be admitted that the 
legislative powers of thC’ Government 
of India are limited to interference 
with only the inherited powers, it seems 
to me that the power of superintendence 
being inherited from the Sudder Niza- 
mat Adalat._ S. 8, Defence of India 
Act was validly enacted. It is unneces¬ 
sary in the view I take to pursue this 
view of the case further than by draw¬ 


ing attention to the constructions of 
the Sudder Nizamat Adalat 1806-1847, 
which repeatedly assert the right of 
general superintendence on the part of 
a superior Court over an inferior Court 
not only in administrative but judicial 
matters. Thus in Construction No. 722, 
dated 12th October 1832 the Court 
wrote to the Registrar of the Nizamat 
Adalat of the Western Provinces as 
follows: “the Magistrate is authorized 
under the general powers vested in him 
by the regulations as a superintend¬ 
ing authority over his assistant to revise, 
proceedings of the latter without an 
appeal”. So again by No. 730 dated 
2nd November 1832, the Court observ¬ 
ed that the Commissioner was com¬ 
petent by the general powers vested 
in him to revise the Magistrate’s sen¬ 
tence or order and to alter or amend 
it if it was illegal. Although since 
the High Court has preferred to base 
its right of superintendence on section 
15 of the Act and Subordinate Courts 
no longer claim superintendence over 
the judicial acts of inferior Courts, the 
above constructions of the Sudder Niza¬ 
mat Adalat show that the power of 
superintendence was well recognised 
even before the High Courts Act came 
into operation. 

In my opinion, therefore, S. 15, 
High Courts Act, merely re-states the 
existence of an old power the exercise 
of which is liable to control by the 
Indian Legislature. In the alternative 1 
hold that the Indian Legislature had 
power under S. 9 of the Act, and in¬ 
dependently of Cl. 44, Letters Patent, 
1865, to legislate not only in respect 
of the inherited powers but to modify 
the Letters Patent in all matters, and 
that by controlling the provisions of 
the Letters Patent as to appellate juris¬ 
diction the Legislature can affect S. 15 
of the Act. In pressing the opposite 
view the line of argument adopted by 
learned Counsel has been as follows: 

(1) S. 9 High Courts Act gives the 
Indian Legislature authority to inter 
ferc with inherited powers and not with 
the Letters Patent. 

(2) CL 44. Letters Patent, which is 
the only authority which gives the 
Indian Legislature power to modify the 
Letters Patent, is wholly ultra vires 
because (a.) the Letters Patent form 
pan of the Act. and (b) Her Majesty 
being herself a delegate cannot dele¬ 
gate her powers to the Gov'crnment of 
India(3) if cl. 44 is not wholly ultra 
vires it is intra varies only as to the 
inherited ppowers; (4) the Indian Le- 
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gislature has no power to modify S. 15, Patent and t<> declare that the Tribunal 


High Courts Act. 

I have already expressed my opinion 
as to the powers of the Indian Legisla¬ 
ture in respect of Ss. 9 and 15 of the 
Act. I propose next to examine the con¬ 
tention that the Letters Patent form 
part of the Act. It is argued that the 
Letters Patent are rules possessing the 
force of statutory authority and that 
they are intended to supplement the 
Act, though they may not be actually 
a part of the Act. In my opinion it is 
quite clear that the Letters Patent arc 
not part of the Act. Notwithstanding 
the dictum of Franks. J.. in Beebee 
Mntira, In the goods of (32), Couch. 
C. J.. in Queen v. Gerald Meares (3) 
was clearly of opinion that the Letters 
Patent were not part of* the Act. Russel, 
C. J.. declined to accept the view of 
Franks, J,. and we must take it that 
so far as the Calcutta High Court is 
concerned, it has been definitely deci¬ 
ded that the Letters Patent do not form 
part of the Act and that even if the 
legislative powers of the Governor-Ge¬ 
neral are limited to the latter part 
of S. 9, the jurisdiction of the Gover¬ 
nor-General to modify and alter the 
jurisdiction of the High Court vested 
in him by the Letters Patent remains 
free and unfettered, Madlinb Chnnder 
Poramanlck v. Raj Coomar'Doss {33). 
This power of the Governor-General is 
based upon S. 22, Indian Councils Act, 
1861. It does not arise from Cl. 44, 
Letters Patent, which merely states the 
law as it stood and reiterates for the 
sake of greater caution the power of 
the Governor-General to modifv the 
terms of the Letters Patent, if he so 
chooses. Then as regards the other 
objection to cl. 44, I am not impressed 
by the argument that Her Majesty be¬ 
ing a delegate of the Imperial Parlia¬ 
ment in the. matter of the Letters Pa¬ 
tent could not herself delegate to the 
Government of India the power of de¬ 
fining the jurisdiction of the High 
Court. Her Majesty was not in any sense 
a delegate. She had plenary powers 
to grant jurisdiction and to make rules 
for its exercise. S. 22. Government of 
India Act, 1861. gave the Go\crnmont 
of India power to modify those rules, 
provided that the Government of India 
did not alTert or modify any Imperial 
.Art passed in or since 186i. T am of 
opinion therefore that Cl. 44 was 
not in any respect ultra vires. It follows 
ilicrcforc that it was open to the Go¬ 
vernment of India to modify the Letters 
Tri2j“^roiF MoiTir. loi. 

(33) [18751 11 B L R 70. 


under consideration was not subject to 
the appellate, jurisdiction of the High 
Court. 

If the power of superintendence is a 
new power ■ Hvhich the Legislature in 
India cannot take away, yet that Legis¬ 
lature may'by removing a Court from 
the High Court’s appellate jurisdiction 
exclude the Court’s superintendence. As 
to the meaning of appellate jurisdic¬ 
tion I have already expressed my opi¬ 
nion. As I have already said, the 
learned Advocate General’s contention 
is that there can be no appellate juris¬ 
diction where there is no appeal, re¬ 
ference or revision, .\lthough Ss. 15 
and 16. High Courts Act, do not ex¬ 
pressly say that the appellate jurisdic¬ 
tion may refer to a local or territorial 
jurisdiction, I think having regard to 
the terms of S. 9 wc must look to the 
Letters Patent for the meaning of the 
term. Cl. 27, Letters Patent, 1865, 
gives appellate jurisdiction to the Hi^h 
Court (a) over all Criminal Courts of 
the Bengal Division and (b) over all 
Courts subject to its superintendence. 
The clause is wider than the corres¬ 
ponding clause of 1862, in which cri¬ 
minal appellate jurisdiction over Courts 
outside the Bengal Division was based 
on right of appeal to the Sudder Niza- 
mat Adalat. The Tribunal under con¬ 
sideration being a Criminal Court in 
the Bengal Division, the High Court 
is a Court of Appeal from it. In the 
view that 1 have already expressed above 
this power o'f entertaining appeals sub¬ 
ject to the provisions of the Legislature 
is sufficient to confer appellate juris¬ 
diction. Can the Legisjature then remove 
a Court from the High Court’s appel¬ 
late jurisdiction? I think it can. 

It has been held in Baleshwar Ba- 
garti v. Bhagiratjii Dass (34) that the 
Governor-General has authority under 
28 and 29 Viet. c. 15 to transfer terri¬ 
tory from the Central Provinces, which 
are not subordinate to a High Court, 
to the jurisdiction of the Calcutta High 
Court, ft has also been held that in the 
Santal Pargannas by reasons of Act 
37 of 1855 the Court of the Sub-Divi¬ 
sional Officer is not subject to the 
appellate jurisdiction of the High Court, 
the Conmiissibncr of the Division being 
the High Court for that area, Darbari 
Panjiara v. Bhatti Roy (5L Also that 
under S. 5, Santal Pargannas Regula¬ 
tion. 1872. 'IVhile suits over Rs. 1,000 
in value arc subject to the superinten¬ 
dence of the High Court [Sardar’iSha v. 


(34) [1908] 35 Cal 701. 
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tiukum Chand (35)], suits under that 
amount are excluded from the jurisdic¬ 
tion of the Courts established under 
the Bengal Civil Courts and there¬ 
fore also of the High Court, Maha 
Prasad Singh v. Ramani Mohan Singh 
(36). The case of Empress v. Burah 
(4) also fully recognises the Indian 
Legislature’s power to affect the High 
Court’s appellate jurisdiction. I think 
therefore that the Legislature can affect 
the High Court’s appellate jurisdiction 
by adding or removing territory or, 
while leaving the territoral limits un¬ 
changed, by enacting that the High 
Court shall have no such jurisdiction 
over a particular Court. 

It is also to be noticed that the 
Letters Patent of 1862 contains no 
clause corresponding to Cl. 44, Letters 
Patent, 1865, and the inference I draw 
from this omission is that the power 
of the Governor-General to legislate 
in respect of the provisions of the 
Letters Patent was recognised in 1865 
merely by way of greater caution. It 
may be contended that it could not 
have been intended by Parliament that 
while S. 9 gave no power to amend 
S. 15, the Government of India could 
by modifying the appellate jurisdiction 
of the High Court indirectly bring 
about such an amendment. In my opi¬ 
nion S. 22, Indian Councils Act, 1861, is 
not a bar to such a course because 
such legislation would not affect S. 15, 
High Courts Act. The power of super¬ 
intendence is not taken away in the 
abstract; it is only excluded regard¬ 
ing a particular Court Moreover, such 
indirect attacks on a Court’s jurisdic¬ 
tion have not been unknown. 

Take for example the case of the 
Insolvency Court created by Parliament. 
The Court is a Tribunal independent of 
the High Court but the Judges of which 
are appointed from among the Judges 
of the High Court and the jurisdiction 
of which is affected by the rules which 
bind the jurisdiction of the Judges of 
the High Court. So it has been held 
that although the Insolvency Court, 
under the Act of Parliament by which 
It was constituted, has jurisdiction out¬ 
side the Bengal Division, the Judges of 
that Court having no jurisdiction by 
the Letters Patent beyond the limits 
of that division arc unable to enter¬ 
tain an application from a person re¬ 
sident beyond that jurisdiction, James 
Currie. In re {!). To sum up, thcrc- 
f orc, the posi tion appears to me to 

(85) AIR 1914 Cal 607=41 Caf876=22 I C 848 . 
f8G) AIR 1914 P C 140=12 Cal 110=41 I A 
197=25 I C 451 (P C). 


Patna 119 

be this:—(1) whenever any Court 
within the territories defined in S. 27, 
Letters Patent of 1865 acted judicially., 
the High Court had superintendence 
imder S. 15 High Courts Act, 1891, 
independently of any fight to interfere 
in appeal, revision or on reference. 
(2) The power of superintendence being 
an inherited power, the Indian Legis¬ 
lature had by reason of S. 9, High 
Courts Act, power to modify or amend 
section 15. (3) If the power was not 
an inherited power, then the Indian 
Legislature had authority under S. 9, 
High Courts Act, read with S. 22, 
Indian Councils Act, 1861, to modify 
the Letters Patent as regards every 
jurisdiction and power conferred by it 
and therefore also as regards the ap¬ 
pellate jurisdiction of the Higli Court 
and thus indirectly to control the ope¬ 
ration of S. 15, High Courts Act. (4) 
Clause 44 of the Letters Patent was 
not ultra vires in any respect; but apart 
from clause 44 the Indian Legislature 
had authority to modify the Letters 
Patent. The rule is that I find that 
S. 8 of the Defence of India .Act was 
validly enacted and this High Court 
has no power to interfere. 

Ali Imam, J. —The petitioner Sheo Nan- 
dan Singh having been convicted under 
S. 395, Penal Code, by a Tribunal com¬ 
posed of three Commissioners appoint¬ 
ed under the Defence of India ((flrimi- 
nal Law Amendment) Act, moved this 
Court on the 18th February last, when 
the following order was passed: — 

“Let notice be served upon the 
Government Advocate to show cause 
why this Court should not interfere 
undier its power of appellate or revi- 
sional jurisdiction or its power or super¬ 
intendence under S. 107 of the Govern¬ 
ment of India Act”. 

The vital question in the disposal 
of the petition, therefore, is whether 
this Court has any power of inter¬ 
ference, be it appellate, rcvisional, or 
of superintendence. Section 8. clause 
(1). Defence of India .Act is as follows: 

“Notwithstanding the provisions of 
the Criminal P. C.. 1898, or of any 
other law for the time being in force, 
or of anything having the force of 
law by whatsoever authority made or 
done, there shall be no appeal from 
any order or sentence of Commissioners 
appointed under this Act and no Court 
shall have authority to revise any such 
order or sentence, or to transfer any 
case from such Commissioners, or 
make any order under S. 491, Criminal 
P. C., 1898. or have any jurisdiction 
of any kind in respect of any proceed- 
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ings tinder this Act.” A perusal of this 
section shows that the following powers 
have been expressly excluded from all 
Courts in India with reference to Com¬ 
missioners appointed under the Act: 
(1) to hear an appeal, (2) to exercise 
any powers of revision, (3) to trans¬ 
fer any case, (4) to make any direc¬ 
tions of the nature of habeas corpus 
and (5) to have any jurisdiction of 
any kind in respect of any proceedings 
under tltis Act. 

It is contended for the petitioner that 
exclusion of interference under this sec- 
tmn, though extensive, is not exhaus¬ 
tive. The words “or have any jurisdic¬ 
tion of any kind in respect of any pro¬ 
ceedings under this Act” have been the 
subject of much discussion in the hear¬ 
ing of tliis Rule. A possible construc¬ 
tion of these words has been sug¬ 
gested to be in the nature of cjusdem 
generis and that the words under notice 
should be construed to limit the exclu¬ 
sion to powers of such character as 
arc enumerated in the rest of the section. 
This might have been a possible view if 
the conefuding passage in the section 
were less unambiguous than it is. The 
use of the word “any” in the three 
places in this passage governing juris¬ 
diction and character of jurisdiction 
with reference to all proceedings under 
the Act leaves no room to doubt tliat 
the framers of this Act intended the 
section and have in fact so worded it 
as to be exhaustive. The meaning of 
the section is to be gathered from 
its language, which is also evident 
from the special character of Act 4 
of 1915 which provides for a special 
machinery to secure public safety and 
the detence oT British India by the 
more speedy trial of certain offences. 

In dealing with the section it is not 
relevant^ to the issue to dwelt upon 
me policy that promoted this legisla¬ 
tion. 

I am here concerned with interpret¬ 
ing the letter of the law: and in 
construing the Act as a whole it is 
impossible for me to hold that S.8, 
llc'fcncc of India Act (4 of 1915) docs 
lU)! c:<( hide with reference to the Com¬ 
missioners all and every kind of juris¬ 
diction that the Court exercises over 
the Criminal Courts in the Province of 
Bihar and Orissa. I am, therefore, of 
opinion that the words of exclusion 
contained in this section embrace not 
only the appellate and rcvisional jurisdic¬ 
tion of this Court over the Commis¬ 
sioners but also power of superinten¬ 
dence. which is one of the ways in 
which this Court exercises its jurisdic- 
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tion over inferior Courts. It has been, 
contended for the petitioner that if the 
Governor-General of India in Legisla¬ 
tive Council intended to take away the 
power of superintendence from the High- 
Court, the word “superintendence” 
would have been expressly used in fram¬ 
ing the exclusion contained in the sec¬ 
tion. Reliance has been placed for this, 
contention on Rex v. Moreley (30), R. 
V. Jukes (37) and R. v. Plowright 
(38). As I understand these cases, it 
appears to me that the negation of 
the power to issue a writ of certiorari 
must be in express terms and not neces¬ 
sarily by the use of any particular 
word or phraseology. It must be admit¬ 
ted that the power in question is for the 
benefit of the subject and unless and. 
until the negation is plain and unam¬ 
biguous, it must be held to continue 
to exist. As I have already held the 
language of S. 8, Defence of India 
Act, is so clear and explicit in exlcu- 
sion of the powers of interference that 
it must be held to negative every kind 
of jurisdiction, be it appellate, revisional 
or of superintendence. 

I must therefore hold that so long 
as the ^ Act is not ultra vires of the 
legislative powers of the Governor- 
General of India in Council, conferred 
upon him by Parliamentary Statutes or 
by some authority that has the same 
force as an Act of Parliament, S. 8,. 
Defence of India Act, does deprive 
this Court of the powers of superinten¬ 
dence over the Comimssioners. The 
next contention for the petitioner is that 
even if it be conceded that S. 8, De¬ 
fence of India Act, 1915, is exhaustive, 
it was not competent for the Legislative 
Council of the Governor-General of 
India^ to pass such an Act. For this- 
contchtion reliance was placed on S. 
22, Indian Councils Act 1861, Ss. 9 
and 15. High Courts Act of the same 
year and on Cl. 27 of the Letters Pa¬ 
tent of 1865 issued to the Calcutta 
High Court. It may be mentioned here 
that at the time the Defence of India 
Act 1915, was passed, the Letters Pa¬ 
tent of this Court had not come into 
existence and that for the present case^ 
the Calcutta Letters Patent have to 
be referred to. 

It is pressed upon our consideration 
that the Indian Legislature is not a 
Sovereign authority and being subject 
to the control of the King in Parlia¬ 
ment, suffers from constitutional inca¬ 
pacity to pass any legislature which 
is in contravention of the limitations. 

(37) ll«00l 8 T R. 542. 

(38) L168G) 3 Mod 94. 
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imposed upon it by Parliamentary Sta¬ 
tutes. It is not denied that the Act 
of the Imperial Parliament which crea¬ 
ted the Indian Legislature has placed 
certain restrictions on its powers, nor 
can it be disputed that within such 
statutory limitations the powers of the 
Governor-General of India in Council 
are supreme. The question then is whe¬ 
ther the Indian Legislature in enacting 
S. 8, Defence of India Act, has trans¬ 
gressed the limits imposed upon it. 
S. 22, Indian Councils Act, 1861, 24 
and 25 Viet. c. 67, confers extensive 
legislature po\yers on the Governor-Ge¬ 
neral of India in Council, provided 
that among other limitations mentioned 
therein any provisions of any Act pass¬ 
ed in the Session of Parliament in which 
the Councils Act was passed or any Act 
passed thereafter be not contravened. 

The Indian High Courts Act of 1861 
(24 and 25 Viet. c. 104) was passed 
in the same session of Parliament and 
It is rightly contended that the powers 
of the Governor-General of India in 
Council conferred by the Indian Coun¬ 
cils Act, 1861, however extensive, can¬ 
not contravene the statutory provisions 
contained in the High Courts Act, 
1861. Two sections of the last Act have 
been relied upon by Mr. Manuk for the 
proposition that the Defence of India 
Act, 1915 is inconsistent with the pro¬ 
visions of the Indian High Courts Act. 
These sections are, as mentioned above, 

9 and 15. I will deal with the latter 
first. It provides that each High Court 
established under this Act shall have 
superintendence over all Courts which 
may be subject to its appellate jurisdic¬ 
tion. S. 107, Government of India Act 
(5 and 6 Geo. V) in substance makes 
a similar provision. On the construc¬ 
tion of S. 15, Indian High Courts Act 
1861 or S. 107, Government of India 
Act, 1915, there is no difference of opi¬ 
nion, and the plain meaning of the sec¬ 
tions is that a Court which is subject to the 
appellate jurisdiction of a High Court is 
a Court over which that High Court has 
superintendence. In other words the 
power of superintendence is co-exis¬ 
tent with appellate jurisdiction, but 
what IS meant by appellate jurisdiction 
IS not expressed in cither of these sec- 

leads to the construction of 
XT ^ Indian High Courts Act, 1861. 
Much controversy has raged round the 
meaning and purport of this section, 
which runs as follows: 

“Each High Court to be established 
under this Act shall have and exercise 
all such civil, criminal, admiraltv and 
\icc-admiralty, testamentary, intestate 


and matrimonial jurisdiction, original 
and appellate, and all such powers and 
authority for and in relation to the 
administration of justice in the Presi¬ 
dency for which it is established as 
Her Majasty may by such Letters Pa¬ 
tent as aforesaid grant and direct, sub¬ 
ject however to such directions and 
limitations as to exercise of original,, 
civil and criminal jurisdiction beyond 
the limits of the Presidency towns as 
may be prescribed thereby: and save 
as by such Letters Patent may be other¬ 
wise directed and subject and without 
prejudice to the legislative powers in 
relation to the matters aforesaid of 
the Governor-General of India in 
Council, the High Court to be establi¬ 
shed in each Presidency shall have and 
exercise all jurisdiction and every po¬ 
wer and authority whatsoever in any 
manner vested in any of the Courts- 
in the same Presidency abolished under 
this Act at the time of the abolition of 
such last mentioned Courts.” 

It is contended for the petitioner that 
this section is divisible into two distinct 
and separate parts and that the first 
part deals with the creation of High 
Courts with jurisdiction of various kinds 
which may be granted and the exercise 
of which rnay be directed by Letters 
Patent. Under the second part, it is con¬ 
tended, the newly created Courts were 
to exercise jurisdiction that was vested 
in the Courts that were abolished by 
the Act and that with reference to such 
jurisdiction alone the powers of the 
Governor-General of India in Council 
were saved. Shortly put, the argument 
IS that the old powers could be interfer¬ 
ed with by the Governor-General in 
Council l)ut not the new powers that 
were to be conferred by Lellcrs Patent 
only. In other words, it is argued that 
jurisdiction conferred by the Letters 
Patent would be jurisdiction under the 
first part of the section and thus beyond 
the legislative control of the Governor- 
General of India in Council. It may be 
noticed here that the section itself does 
not say what appellate jurisdiction 
means, but evidently the determination 
of such jurisdiction has been left to 
the Letters Patent. It is therefore con¬ 
tended for the petitioners that the 
grant of appellate jurisdiction by Let¬ 
ters Patent would also determine the 
right of this Court to exercise superin¬ 
tendence over Courts subject to such 
jurisdiction. On the other hand, the 
learned Ad\ocatc-General who oj^poses 
the Rule contends that though the first 
part of the section deals with the esta¬ 
blishment of High Courts and leaves 



122 Patna Sheo Nandan v. Emperor (FB) (Ali Imam, J.) 1918 


the grant of jurisdiction and direction 
of its exercise to the Letters Patent, 
nevertheless this is done without preju¬ 
dice to the legislative powers of the Go¬ 
vernor-General of India in Council sub¬ 
ject to the provisions of the Letters 
Patent under which the High Court 
was established. The learned Advocate- 
General contends that the construction 
put upon this section by Mr. Manuk on 
behalf of the petitioner is a construc¬ 
tion which is inconsistent with the deci¬ 
sion of the Judicial Committee in the 
case of Empress y. Burah (4)- Lord- 
Sclborne wlio delivered the judgment 
of tlie Committee expressed their deci¬ 
sion in these words: 

“Sections 9, 24 and 25 Viet. c. '104, 
•expressly says that each of the High 
Courts shall ^^•ithin its own Presidency 
have such civil, criminal and other jur¬ 
isdiction “as Her Majesty may by her 
Letters Patent grant and direct” and 
“save as by such Letters Patent may be 
otherwise directed and subject and witli- 
oiu prejudice to the legislative powers 
in relation to the matters aforesaid 
of tlie Governor-General of India in 
Council” the High Court in each Presi¬ 
dency shall have all the jurisdiction of 
the former Suppreme and Sudder Courts 
abolished by S. 8. The authority of the 
Indian Legislature over jurisdiction of 
the High Courts (so far as at all eVents 
such exorcise by that authority might 
be consistent wdth Her Majasty’s Let¬ 
ters Patent) is here distinctly recognis¬ 
ed.” In another place in the same judg¬ 
ment there is the following passage: 
•'Nenv it appeal's to their Lordships 
from the express terms of the Act 24 
and 25 Viet. c. 104 that (unless there 
should bo anything to the contrary in 
ihe Letters Tatetit under which the High 
Court is established) the exercise of 
jurisdiction in any part of Her Majes¬ 
ty’s Indian territories by the High 
f'ourls was meant to be subject to, and 
not to be exclusive of, the general 
let;islati\e power of the Govcrnor-Gc- 
ral in Council as to “all Courts of Jus- 
ii*ce whatc\er.'’ ” 

Mr. Manuk contends that the Tudi- 
c inl Committee, when deciding the case 
of Empress v. Burah (4), were constru¬ 
ing S. 9. Indian High Courts Act, 
1861 for the purpose of finding out 
wl'etlicr the Governor-General in Coun- 
(il could remove anv territories from 
the jurisdiction of a High Court and 
iliat the Committee was not giving its 
de«'i^ioii on the question wdicthcr the 
< d)\ ('rnor-Gencral in Council could, 
within the territorial jurisdiction of a 
High Court, deny its powers of superin¬ 


tendence over a Criminal Court erected 
within such jurisdiction. I do not think 
that their Lordships of the Judicial 
Committee were construing S. 9 of 
the Act on the facts of that case alone. 
It appears to me that the construction 
placed upon this section by their Lord- 
ships covers the important constitu¬ 
tional issue raised by Mr. Manuk, and 
that is whether any jurisdiction exer¬ 
cised by a High Court is subject to 
the legislative control of the Governor- 
General in Council consistently with the 
provisions of the Letters Patent. 

I am therefore constrained to hold 
that the legislative powders of the Go¬ 
vernor-General in Council are saved 
by S. 9 of this Statute, with the 
reservation that they should not be in 
contravention of the Letters Patent. In 
this view of the law the Defence of 
India Act, I hold, is not ultra vires 
of the legislative powers of the Gover¬ 
nor-General in Council, unless it is 
shoivn that the provisions of the De¬ 
fence of India Act are in contravention 

of the Letters Patent. With a view' to 

* 

find out w'hether such a contravention 
has occurred, it is necessary to examine 
the provisions contained in the Letters 
Patent of 1865 granted to the Calcutta 
High Court, which was in force in 
Bihar and Orissa at the time the De¬ 
fence of India Act of 1915 was passed. 
Mr. Manuk’s contention is that cl. 27, 
I.etters Patent, defines the appellate ju¬ 
risdiction of the High Court and 
that if his construction of that clause 
is correct, then the right of superin¬ 
tendence over a Criminal Court situa¬ 
ted within the territorial jurisdiction 
of this Court would be established. 
It is not denied that the- Commissioners 
sitting at Gaya convicted the petitioner 
in their judicial capacity and formed a 
Criminal Court within the territorial 
jurisdiction of this Court. Mr. Manuk’s 
argument is that under Cl. 27, Letters 
Patent the Commissioners were subject 
to the appellate jurisdiction of this 
Court and that therefore under S. 15, 
High Courts Act, 1861 the powders of 
superintendence w'ould exist and fur¬ 
ther that as these pow'crs are derived 
from Parliamentary Statutes the De¬ 
fence of India Act could not extinguish 
them. Cl. 27. Calcutta Letters Patent, 
T865 runs as follows: “And we do 
further ordain that the said High Court 
of Judicature at Fort William in Bengal 
shall be a Court of Appeal from the 
Criminal Courts of the Bengal Division 
of the Presidency of Fort Wiljiam and 
from all other Courts subject to its 
superintendence and shall exercise ap- 
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pellate jurisdiction in such cases as 
are subject to appeal to the said High 
Court by virtue of any law now in 
force.” 

Mr. Manuk argues that the words 
■“Court of Appeal” in this clause must 
be read in a more comprehensiv^e sense 
than they apparently imply and should 
be held to mean a Court exercising 
powers of appeal, revision or of supe¬ 
rintendence. He contends that his con¬ 
struction of the clause is borne out 
by instances where this Court has exer¬ 
cised its powers of superintendence over 
Courts frqm which no appeal lay. For 
this contention he relies on a Full 
Bench decision of this Court given in 
the case of Pannessar S/n/?/i v. f(ai- 
lashpati (26). The question in this 
rase was whether the High Court at 
Patna had jurisdiction under S. 107. 
Government of India Act. 1915 to ex¬ 
ercise its power of superintendence, in 
a case decided by a Magistrate under 
S. 145. Criminal P. C. It is admitted 
that under the provisions of the Code 
there is neither an appeal nor a revi¬ 
sion in cases decided under S. 145 of 
that Code, yet the decision in Pannessar 
SingJCs case (26), following similar 
decisions of various High Courts, was 
that the power of this Court to super¬ 
intend existed though there was neither 
an appeal nor a revision from a deci¬ 
sion under S. 145. The learned Advo¬ 
cate-General, on the other hand, in the 
earlier stages of his address on the 
construction of cl. 27, Letters Patent, 
invited us to hold that superintendence 
<>xisted over Courts decisions of which 
were subject to appeal to the High 
Court, and not to revision. This how¬ 
ever left the point at issue in the 
apparent difficulty of reconciling his 
argument with the decision in the Full 
Bench case, for that was a case dcci- 
dediiby a Magistrate from whose Court 
no appeal lay to the High Court. The 
icariicd Advocate-Gc'neral, realising this 
difticulty, modified his argument bv 
conceding that the words “Court of 
Appeal” would mean a Court that 
would exercise appellate or revisional 
juiisdiction, but not the power of su¬ 
perintendence. 

In the modified argument the dcci- 

Pannessar Singh’s case 
\Aas supported by the contention 
that although there was no appeal or 
revision from a decision given under 
S. 145. Criminal P. C..- yet the deci¬ 
sion was given by a Court that in the 
exercise of its functions generallv was 
subj^t to the revisional jurisdiction of 
the High Court. I agree with the view 


that the words “Court of Appeal” in 
cl. 27, Letters Patent should be cons¬ 
trued in a more conprehensive sense 
including the powers of revision. I am 
therefore of opinion that the words 
“Court of Appeal” in cl. 27, Letters 
Patent mean a Court that does not 
only entertain appeals but also revision. 
In this view of cl. 27, Letters Patent 
superintendence over the Commissioners 
appointed under the Defence of India 
Act would be possible only if the Com¬ 
missioners formed a Court from whose 
decision an appeal or revision lay to 
this Court. Mr. Manuk contends that 
Cl. 27 itself ordains that from Crimi¬ 
nal Courts in the Province the High 
Court shall be a “Court of Appeal”, 
which means a Court that would enter¬ 
tain appeals or revisions from the deci¬ 
sions of such Criminal Courts and 
that therefore this Court is a “Court of 
Appeal” from any order or sentence of 
the Commissioners appointed under the 
Defence of India Act. In other words, 
Mr. Manuk argues that this Court is a 
Court to whose appellate jurisdiciiou 
the Commissioners arc subject and 
therefore the powers of superintendence 
over their proceedings under S. 15, 
High Courts Act conclusively esta¬ 
blished. There would seem to be consi¬ 
derable force in this argument, for 
if the Commissioners formed a Criminal 
Court within the territorial jerisdiction 
of the High Court, they would under 
cl. 27, Letters Patent unquestionably 
become subject to its appellate jurisdic¬ 
tion and the power of superintendence 
would follow. If the matter stood there, 
the power of the Governor-General in 
Council to affect the superintendence 
of the High Court over these Commis¬ 
sioners would be ultra vires under 
S. 9, High Courts .Act. as these powers 
are subject to the provisions of the 
Letters Patent. But S. 44. Letters Pa¬ 
tent, is a complete answer to such an 
argument, which provides as follows: 
“And wc do further ordain and declare 
that all the provisions of these our Let¬ 
ters Patent arc subject to the legisla¬ 
tive powers of the Govcrnor-Gc'ncral 
in Council exercised at meetings for 
the purpose of making laws .and Regu¬ 
lations and also of the Go\ernor-Gcncral 
in cases of emergencies under the jiro- 
visions of an Act of 24th and 25th 
years of Our Keigl, c. 67 and mav 
be in all resppccts amended and altered 
thereby.” 

This clause confers upon the G.jvcr- 
nor-General in Council full and com¬ 
plete power to make anv amendment or 
alteration in respect of all the provi- 
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sions of the Letters Patent; if so, 
there is nothing to prevent the Indian 
Legislature from removing any Crimi¬ 
nal Court mentioned in Cl. 27, Letters 
Patent, from the appellate or revisional 
jurisdiction of the High Court. S. 8, 
Defence of India Act, expressly re¬ 
moves the Commissioners appointed 
under that.Act from the appellate and 
revisional jurisdiction of this Court. 
It would therefore follow that with re¬ 
ference to them the High Court cannot 
exercise any sort of appellate jurisdic¬ 
tion. In consequence the jurisdiction 
of the High Court to exercise superin¬ 
tendence would cease. It has been con¬ 
tended by Mr. Manuk that the Letters 
Patent of 1865 issued to the Calcutta 
High Court under the High Courts Act 
is an instrument produced in the ex¬ 
ercise of powers delegated to the Crown 
by Parliament and that when the Crown 
had only a delegated authority, it could 
not make a futhcr delegation under 
clause 44 of the Letters Patent. I do 
not think the maxim delegatus non 
potest delcgere has any application to 
clause 44. S. 9 of the High Courts 
Act, of 1861 confers the widest pos¬ 
sible powers on the Crown in the matter 
of granting jurisdiction to and direction 
of its exercise by the High Courts. The 
powers of the Crown in this respect 
arc in fact as wide as of Parlimcnt 
itself. It i.s, therefore, intra vires under 
S. 9. High Courts Act, for the Crown 
to direct that all the provisions of the 
T-etters Patent should be subject to 
the legislative powers of the Governor- 
General in Council. 

This view is supported by the de¬ 
rision given by the Judicial Commit¬ 
tee in the case of Empress v. Burah 
(4) to which reference has been made 
Their Lordships relied upon this parti¬ 
cular clause as a clause which clothes 
the Governor-General in Council with 
aiithority to vary and modify the pro¬ 
visions of the Letters Patent. I there¬ 
fore hold that under clause 44 of the 
Letters Patent of 1865 issued to the 
Calcutta High Court the powers of the 
Governor-General to alter and amend 
all the provisions of the Letters Pa¬ 
tent are saved. In the course of the 
argument an analogy was drawn bet¬ 
ween the powers of the King’s Bench 
Di\’ision to issue a writ of certiorari 
and the powers of suiicrintendence vest¬ 
ed in the High Court. Reliance was 
placed on a large number of decisions 
of the Indian Courts, and it was con¬ 
tended that there was inherent juris¬ 
diction in this Court to exercise its 
power of superintendence over Criminal 
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Courts situated within its territorial 
jurisdiction. I am willing to concede 
that in the absence of any express legi- 
lative negation of the powers of sup¬ 
erintendence vested in this Court the 
argument might receive consideration, 
but as I have held above, there is in 
S. 8, Defence of India Act, 1915, an 
express provision taking away all juris¬ 
diction from this Court over the Com- 
missoners appointed under that Act. 
In this view of the case I consider it 
unnecessary to examine a number of 
enactments passed by the Governor- 
General in Council, by which within 
the territorial jurisdiction of a High 
Court Judicial Tribunals were set up 
wholly independent of the Pligh Court 
and over which it could execrise no 
jurisdiction of any kind. These ins¬ 
tances are quoted by the learned Ad¬ 
vocate-General to support the proposi¬ 
tion that the Governor-General in 
Council did not enter upon a new de¬ 
parture in enacting S. 8 of the De¬ 
fence of India Act. I have no hesita¬ 
tion in holding that subject to the 
provisions of the Letters Patent, 
the powers of the Governor-General 
in Council are saved under S. 9, High 
Courts Act, 1861. I have also no hesi¬ 
tation in holding that with reference 
to the provisions of the Letters Pa¬ 
tent themselves these powers are fur¬ 
ther saved by clause 44 of the Letters 
Patent of 1865. The authority of the 
Judicial Committee contained in the de- 
cision given in BuraWs case (4) is 
conclusive on both these points. 

In the circumstances I am of opinion 
that this Court cannot interfere with 
the order of conviction and sentence 
passed on the petitioner by the Com¬ 
missioners. The petition must there¬ 
fore, be rejected. 

Dawscn-M'll r.C. J — -T have mentioned 
the rca-'on why I dealt with this ques^fiop, 
because I thought it might be said 
hereafter that this was a matter which 
went beyond the merits, that is to say, 
a matter which went to our jurisdiction, 
to our right to interfere. But so far as 
the rules under which the Tribunal 
acted are concerned, it seems to me 
that they were acting within the powers 
granted by the Defence of India Act, 
and, therefore, there is no ground for 
asking us to exercise our jurisdiction 
by reason of the fact that the Court 
was not a Tribunal acting under the 
powers granted by that Act. That is 
the only reason why I dealt with that 
point. At the same time, as Mr. Manuk 
has asked me, I want to make it quite 
clear that the merits were not dealt 
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■with before us at the trial because first 
of all we had to be satisfied that we 
had jurisdiction to act. 

v.s./R.K. Petition rejected. 

A. I. R. 1918 Patna 125 

Chamier, C. J. and Roe, J. 

Golab Chand Ray —Appellant. 

V. 

Feda Hussain —Respondent. 

Letters Patent Appeal No. 66 of 
1917, Decided on 3rd August 1917, 
against decree of Chapman, J., D/- 
21st March 1917. 

Bengal Tenancy Act (8 of 1885), S. 174— 
Sale set aside—Suit for declaration is main¬ 
tainable. 

Where a sale in execution of a rent decree is 
set aside under S. 174 the purchaser is entitled to 
bring a suit for a declaration that the defendant 
had no right to make the deposit. LP 125 C 2] 

Mahomed Mustafa Khan —for Appel¬ 
lant. 

; Mahomed Hasan Jan —for Respon¬ 
dent. 

Chamier, C. J.— In ' execution of a 
uecree for arrears of rent obtained by 
one Umdan Bibi against Nazrul Hos- 
sain and others certain property was 
put up for sale on 9th March 1914, 
and was purchased by the appellant. 
A few days before the date fixed for 
the confirmation of the sale the res¬ 
pondent’s father Baijnath Rai, alleg¬ 
ing that he had purchased the property 
at an execution sale held after the 
sale of 9th March 1914, deposited the 
amount due to Umdan Bibi. The Mun- 
sif thereupon set aside the sale, pur¬ 
porting to act under S. 174. B. T. Act. 
Ihe appellant objected but his objec¬ 
tion was overruled. He then brought 

suit for a declaration that 
Baijnath had no right to deposit the 
money and had acquired no title to the 
p^perty. The Munsif gave him a decree 
\vhich was affirmed by the District 
Judge. On second appeal a learned 
Judge of this Court dismissed the suit, 
holding that it was not maintainable, 
rhe learned Judge referred to the dc- 

^^Shu Nath 

Sakan Singh ( 1 ). That was a case 
in which a judgment-debtor sued to 
set ^stde a sale. Her suit was barred 

^f'twithstanding 
the fact that the auction-purchaser was 
interested in the matter and was a 

Prosuntia Kumar 
Sainaly. Kali Das Sanval (2) 

to s“' 3 ToA''of corresponds 

^■•._ 8 g_^ the present Code). Under 
fl) tlSOll IR Cal 4fiT--— 
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Code of 1882 it was well settled 
that the auction-purchaser was entitled 

aside an order under S. 
311 setting aside or refusing to con- 

^ sale [see y. Baldeo 

cf^ Mathuradas v. Panahldl (4) 

V. Riip Kishore (5)’ 

5 Messrs. Woodroffe 

and Amir Ali to O. 21 R 921° I? f/i 

lows that a similar suit ’could have been 
maintained under S. 310A. There doe^ 

ca eTr'S-H reported Calcma 

ro tiie tact that erronous orders of the 
kind now in question were generallv 
taken up to the High Court o^ the 
revision side. But the reasoning on 
which the Allahabad and Bombay cases 

CourrTn by the Calcutta High 

S 1882 *be Code 

^ ground for negativ- 

firfn bring a suit to con¬ 

firm or set aside an execution sale 

bad been passed on the 
subject by the Court executing the 

by S^’ 244 ^r barred 

b- 2^4 [see Prostinna Kumar Snn 

yal v. Kah Das Sanyal ( 2 )J. A suit like 

he one now before us could noThave 

been held to be barred by S 244 

Before 1908. so far as' know no 

Court ever doubted that a suit of this 

ledgewithin my know- 
TlV^r^ suits were brought 

by by an order under 

^ 1 , K. 92, and bars a suit like fbe 
one now before us. [5ce O. 21 R 92 

in the'; Bcli^aVtenan?^ A^aS'l"! 

the operation of O. 21, R 92 Tb« 
o^ssion is, I think, ■ 

With that we are not concerned r 
would allow this appeal and dismisi 

boV&rs.""^ -bh cost’s"?,? 

. —I agree. I have soun-ht 

S ^‘civ?r 

J. y. Civil P. c., the Courts had juris 
diction to try the suit and the 
merits were required to give a decreed 


V.S./R.K. 


Appeal allowed 


(3) UHRll 3 All .wT’ ■ 

(4) 1189,51 19 Bom. 216 
(6) L189R1 20 All. 379 
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Atkinson and Manuk, JJ. 

Bank of Bengal —Petitioner. 

V. 

Sarat Chandra Mitra —Respondent. 

Civil Revn. No. 187 of 1918, Deci¬ 
ded on 5th December 1918, from order 
of 1st Class Sub-Judge, Patna, D/- 1st 
June 1918. 

(a) Jurisdiction*—Territorial limits. 

I The juiisdiction of a Court is circumscribed by 
and co-exteusivc with its territorial limits. 

LP 127 C 21 

(b) Execution—Property to be executed 
outside original Court’s jurisdiction and in 
hands of third person not amenable to exe¬ 
cuting Court—Decree must be transferred to 
Court within whose jurisdiction property is. 

Where property sought to bo attached is bona 
fide without the jurisdiction of the original Court 
whose decree is sought to be enforced and is in 
the hands of a third party who is not amenable 
to or permanently residing within the jurisdic¬ 
tion of the executing Court, the decree of the 
executing Court must be transferred to the Court 
within the local limits of whose jurisdiction the 
property sought to be attached is for the time 
being, IP 127 0 2] 

• (c) Corporation—Several branches in dis¬ 
tinct jurisdictions—Corporation con be sued 
in any such jurisdiction for enforcement of 
right in respect of which cause of action 
exists within limits of each independent juris¬ 
diction. 

corporation may be said to reside wherever 
it carries on its business, irrespective of the loca¬ 
tion of its head office, and if a corporation such 
as a Bank has branch offices in fifty separate and 
distinct jurisdictions, it can and may be sued in 
anv one of such jurisdictions for the euforcement 
of a right in respect of which a cause of action 
exists within the limits of each independent 
jurisdiction. IP 128 C 1] 

(d) Execution—Judgment-debtor's property 
in third person's hands—Jurisdiction of Court 
to attach is co-extensive with judgment- 
debtor’s right to sue for recovery. 

The jurisdiction of an executing Court to at¬ 
tach moveable property belonging to a judgment- 
debtor in the hands’of another or under his 
control or a debt due by him is correlative and 
co-exteusive with the right which the judgment- 
debtor himself would have had to sue for the 
recovery of hjs proi^crty or his debt as against 
his debtor or trustee. LP 128 C 21 

; (e) Execution—Jurisdiction—Bank having 
residence and carrying on business within 
jurisdiction of Patna Court— Government 
Promissory notes in physical custody of head 
office at Calcutta—Patna Court has jurisdic¬ 
tion to attach them and interest accruing 
under them. 

One ii eutcred into the service of the I'atna 
Branch of the Bank of Bengal, and as security 
for liis fidelity to the Bank deposited with the 
Biuik' Govern'ment promissory notes of the value 
of Us. ‘/:0,000. The promissory notes were sent 
from I'atna to UaUntta and were kept in the 
custody of the head oflico of the Bank. A cre¬ 
ditor ofaUachtd the Government promissory 
notes and the interest accruing due under them 


in execution of a decree passed by the Subordi¬ 
nate Judge at Patna. t 

Held: that inasmuch as the Bank had a‘resi¬ 
dence within the jurisdiction of the Patna Court 
and carried on business therein, that Court bad 
jurisdiction to attach both the Government pro¬ 
missory' notes and the interest accruing under 
them, notwiMistanding the fact that the notes 
were in the physical custody of the head office of 
the Bank at Calcutta. LP 129 0 11 

Hasan Imam, Sultan Ahmad, Siva 
Narain Bose —for Petitioners. 

Khurshaid Hasnain, Susil Madhab 
Mullick, Bankim Chandra De and Na- 
rendra Nath Sen —for Opposite party. 

Atkinson, J, —This application comes 
before us in revision from an order 
made by the learned First- Subordinate 
Judge of Patna, dated 1st June 
1918. It is necessary to shortly set out 
the facts of the case before we consider 
the legal questions arising for our de¬ 
termination. One Sarat Chandra Mittra 
obtained a decree for Rs. 2,000 against 
Raghunath Prasad; and the decree- 
holder, Sarat Chandra Mittra, seeks 
now to attach certain property alleged 
to be the propety of Raghunath Prasad 
in the hands of the Bank of Bengal. 

In the year 1910 Raghunath Prasad 
was taken into the service of the Bank 
of Bengal as a Treasurer; his duties 
were restricted to acting as Treasurer 
in the Patna Branch of the Bank of 
Bengal. Prior to Raghunath Prasad’s 
entry into the service of the Bank, the 
Bank required that he should enter into 
a fidelity bond for the due and faithful 
performance of his duties; and required 
security in cash for the sum of Rupees 
20,000 and a mortgage on immov¬ 
able property to the e>stent of Rupees 
30,000. In pursuance of this arrange¬ 
ment Raghunath Prasad deposited with 
the Bank of Bengal Government pro¬ 
missory notes for the sum of Rupees 
20,000 and a mortgage-deed on pro¬ 
perty situate at Arrah for Rs. 30,000. 
The terms of the contract made bet¬ 
ween the parties, that is to say, Raghu¬ 
nath Prasad on the one hand and the 
Bank of Bengal on the other, are em¬ 
bodied in the security bond, dated 23rd 
May 1910. 

The Bank of Bengal contend that 
Raghunath Prasad has not faithhuly 
discharged his duties within the terms 
of the bond, and that be has been 
guilty of default and breach of duty; 
and that he has involved the Bank in 
substantial loss and damage, and that 
they are therefore in the events that 
have happened, entitled under the pro¬ 
visions of els. 8 and 9 of the bond 
itself to realise the security deposited 
with them to cover their loss; and that 
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they are also entitled to retain so much 
of the interest as has accrued thereon 
since suspension by way of collateral 
security, in the event of 'Government 
securities deposited with the Bank pro¬ 
ving insufficient, to cover the Bank’s 
total loss. The judgment-creditor, Sarat 
Chandra Mitra, in the suit in which he 
obtained his decree before the First 
Subordinate Judge of Patna, instituted 
an application seeking to attach in exe¬ 
cution of his decree the Rs. 20,000 
Government promissory notes deposited 
as security with the Bank; and also 
to attach so much of the interest as 
may have accrued on the Rs. 20,000 
and now admittedly in the Bank’s 
hands. The learned Subordinate Judge 
decided that the Government promis¬ 
sory notes lodged by Raghunath Pra¬ 
sad with the Bank were attachable sub¬ 
ject to the Bank’s lien. He also held 
that the accrued interest in the hands 
of the Bank was attachable; and that 
interest did not form part of the Bank’s 
security to cover any loss or damage 
that the Bank might have sustained 
owing to any default or breach of duty 
committed by Raghunath Prasad acting 
in his office as Treasurer of the Patna 
Branch of the Bank of Bengal. 

On the hearing of the aforesaid ap¬ 
plication for attachment the Bank of 
Bengal intervened, and they claimed 
before the learned Subordinate Judge 
that he had no jurisdiction whatsoever 
to attacli the Government paper money 
in the custody of the Bank and deposi¬ 
ted with them by way of security, nor 
was the learned Ji^dge entitled to 
attach the interest in their hands which 
formed collateral security against any 
loss they might incur by reason of any 
defalcations on the part of Raghunath 
Prasad. The learned Judge decided 
against the contention of the Bank and 
liqld that the main sccurit\- and the 
interest arc liable to attachment; and 
on 8th June the learned Judge issued a 
precept against the Bank which expressly 
prohibited the Bank from disposing of the 
interest accrued and in their hands, 
and from realizing the Government pro¬ 
missory notes deposited with the Bank 
by Raghunath Prasad. The Bank of 
Bengal was prohibited and restrained bv 
a further order, dated 16th July 19l’7 
from parting with, or disposing of. the 
said property in their possessif>r' to 
any other person. 

The contention of the Bank, as argu¬ 
ed before us, is that the property 
sought to be attached is outside the 
jurisdiction of the Patna Subordinate 
Court; and, therefore, not subject to 


auaenment; ana turther that it was an 
excess of jurisdiction on the part of the 
Patna Subordinate Court to seek to at- 
tach property in the hands of a party 
residing permanently beyond and with¬ 
out the jurisdiction of such Court; and 
^ f V. ^hus the First Subordinate fudge 
of Patna had no jurisdiction to attach 
either _ of the denominations of pro¬ 
perty in question. 

Speaking generally, it is an accepted 
pi-inciple of international jurisprudence 
that the jurisdiction of a Court in en- 
toicing execution of its decrees is res- 
tricted by its territorial limitations. 
That is to say the jurisdiction of a 
Court IS circumscribed by and co-ex- 
tensn-e with its territorial limits. Thu« 
a Court desiring to seize or attach 
the property of a judgment-debtor out- 
siidc us jurisdiction, and where such 
property is in the hands of. or cus¬ 
tody of another, also outside the jiiris- 

property sought to be 
attached in aid of the executing Court 
can only be reached by a regular mc- 
ihod of procedure which has been pres¬ 
cribed by the rules of Civil Procedure 
Code and similar codes which prevail 
in all countries, viz., the decree of the 
cxoculing Court must be transferred 

nf th^ jurisdiction 

ot the external Court within u’hich the 

property sought to be attached is for 
the time being. This rule of law only 
applies when the two following facts con¬ 
cur. (1) \\hen the property sought to 
be attaced is bona fide without the 

of the original Court whose 
decicc is sought to bo enforced, and (2) 
uhen the property sought to he attach¬ 
ed is in the hands of a third paitv 
not amenable to or pcrmanontlv resi¬ 
ding within the jurisdiction of the exe¬ 
cuting Court. 

. I say property bona fide without the 
jurisdiction of the original Court be¬ 
cause I conceive that the aboNC rule 

property was 

iraudulcnlh oi surreptitiously removed 
from one jurisdiction to another for 
thc purpose of defeating the right au¬ 
thority , and power of the executing 
Court in the execution of its decrees. 
In such a case a proceeding could bo 
lirought apinst persons within tlie ju¬ 
risdiction from which the property was 

operation 

and effect secure the rccovcrv of the- 
property attempted to be made away 
v-ith aiul placed outside the jurisd’V- 
..on of .1,0 o,-i,iinal Conr, n.c.ily 
.k-fcal jans.liction and .ho cxociition 
of ns cicciecs An cxrcp.ion to the 
general principle may exist with refer- 
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'Cnce to the jurisdiction of a Court to 
sell land outside the territorial limits 
of its jurisdiction in pursuance of a 
mortg^age decree, provided some portion 
of the mortgaged property is within 
the jurisdiction of the original Court 
which grants the decree. 

The law thus stated is in harmony 
and accord with the same principles 
laid down in the learned judgment of 
the Judges of the Calcutta High Court 
in tlie case reported as Begs, Dunlop 
& Co. V. Jagannath (1) and in which 
case all the authorities are reviewed 
with the greatest care, and with the 
principles of law as authoritatively laid 
down by that decision we respectfully 
concur. The fundamental distinction bet¬ 
ween the case reported as Begg, Dun¬ 
lop & Co. V. Jagannath (1) and the 
present case is that in the former the 
garnishee or debtor of the judgment- 
debtor, whose debt was sought to be 
attached, was a firm carrying on busi¬ 
ness in Calcutta, and only in Calcutta, 
and that the debt that was due to the 
judgment-debtor was payable in Calcut¬ 
ta, and nowhere else: and thus it was 
held that the Court had no jurisdiction 
to attach a debt payable to the judg¬ 
ment-debtor outside its jurisdiction by 
a person not amenable to its jurisdic¬ 
tion. In this case we have a great 
banking corporation, having its head- 
office at Calcutta with subordinate bran¬ 
ches throughout the rest of India, 
where it carries on its banking busi¬ 
ness. In Patna itself, within the juris¬ 
diction of the .Court of the First Sub¬ 
ordinate Judge of Patna, the Bank of 
Bengal have a local branch where they 
carrv on their trade or business of 


V. Sarat Chandra I9t8 

have sued the garnistee as his debtor 
in the Court in which the execution 
proceedings were commenced. In this 
case I put the specific question to learn- 
counsel appearing on behalf of the 
appellants and the respondent. Could 
Raghunath Prasad have sued the Bank 

for default in paying to 
him the interest due on the Government 
securities lodged with the Bank had 
there been no default to justify its 
suspension? and the answer was in 
the a?fiirmatiye. I apprehend no other an- 
s\yer coifld in law and fact have been 
given; because it is clear to demons¬ 
tration that in the contigency put, the 
right to sue the Bank in Patna would 
have undoubtedly existed at the suit of 
Raghunath Prasad. 

Take another illustration to test the 
question of jurisdiction. Assuming the 
contract of service to have come to 
an end without any default on the part 
of Raghunath Prasad; and the Bank 
refused for no good and sufficient cause 
to return to Raghunath Prasad the Go¬ 
vernment securities held by them, could 
Raghunath Prasad have sued the Bank 
at Patna for the return and recovery 
of the securities retained by them? Of 
course he could. Mr. Hasan Imam in 
the earlier portion of his argument con¬ 
tended that Raghunath Prasad would 
have been forced to go to Calcutta to 
demand payment of each instalment of 
the interest as it fell due on the secu¬ 
rities held by the Bank, in pursuance 
of cl. 9 of the security bond. This 
argument is, in our opinion, untenable; 
and I think it may fairly be said that 
Mr. Hasan Imam abandoned this con¬ 
tention in the latter portion of his 


banking and with reference to which 
the contract that was made between the 
Bank and Raghunath Prasad was solely 
conversant. A corporation may be said 
to reside whcrcever it carries on its 
business, irrespective of the location 
of its head office, and if a corpora¬ 
tion such as a Bank has branch 
offices in fifty separate an'd distinct 
jurisdictions, it can and may*be sued in 
any one of such jurisdictions for the 
enforcement of a right in respect of 
which a cause of action exists within 
the limits of each independent jurisdic¬ 
tion. 

The test to be applied in such cases 


argument addressed to us. Applying 
these recognized tests, it may be gene¬ 
rally stated, as a broad and general 
proposition, that the jurisdiction of an 
executing Court to attach moveable pro¬ 
perty belonging to a judgment-debtor 
in the hands of another or under his 
control, or a debt due by him is corre¬ 
lative and co-extensive with the right 
which the judgment-debtor himself 
would have had to sue for the recovery 
of his property or his debt as against 
his debtor or trustee. 

In the present case the mere re¬ 
moval of the securities by the Bank 
to the Head Office at Calcutta and 


is to be found accurately stated at 
p. 116, 39 Calcutta [Begg, Dunlop Sc 
Co. V. Jagannath (1)] already referr¬ 
ed to above. The learned Judges there 
say: the test to be applied is whether 
the judgement-debtor, as creditor, could 
(D’U'Jin 39 Ca\ 104 = 11 1 C 417. 


their retention there by the Treasurer 
or Secretary of the Bank for the time 
being by consent of the parties, would 
not defeat the jurisdiction of the Sub¬ 
ordinate Court at Patna to attach suefi 
securities at the suit of a judgment-cre¬ 
ditor of Raghunath Prasad, subject to the 
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lien of the Bank. The removal of the 
securities to Calcutta was merely a pre¬ 
cautionary act for the better custody of 
the Government securities committed to 
the Bank’s charge; and upon which 
they undoubtedly had and claimed to 
exercise a lien. Though the security 
notes deposited with the Bank were 
physically at the Head Office of the 
Bank in Calcutta, in the eye of the 
law they were constructively within the 
jurisdiction of the Patna Courts for 
the purpose of attachment, inasmuch as 
the Bank had a residence within the 
jurisdiction of the Patna Subordinate 
Court and carried on their business 
therein. 

Thus it appears to us that the se¬ 
curities held by the Bank under cl. 8 
of the security bond, dated 23rd May 
1910, are attachable at the instance 
of Sarat Chandra Mitra by the Court of 
the First Subordinate Judge of Patna; 
but subject to the lien of the Bank 
thereon. No order however is capable 
of being maintained which would limit, 
restrict or prohibit the due and reason¬ 
able exercise by the Bank of its right 
to enforce its lien upon the securities 
deposited^ with it as and when occasion 
might arise. The learned Judge by his 
precept of the 8th June and his order 
of 16th July 1917 has gone too far. 
I would refer to the precept of the 8th 
June, which prohibits and restricts the 
Bank from disposing of the security 
deposited with them. The order of the 
8 th June was followed by an order 
of the 16th July, which was still more 
prohibitive and mandatory in its terms. 
Neither of these orders can stand. The 
learned Judge in the judgment which 
he delivered on the 1st June made a 
very proper declaration in the view we 
take of the law applicable to the facts 
of this case. He merely stated in the 
•course of his judgment that so far as 
the security itself was concerned, that 
IS the Government paper security, it 
was attachable subject to the lien of 
the Bank. In other words all that in 
effect IS attachable at the suit of the 
judgm^t-creditor of Raghunaih Prasad, 
barat C. Mitra, is whatever residue of 
the capital moneys representing the se¬ 
curity deposited with the Bank may be 
available, after the Bank’s claim in res¬ 
pect of the loss or damage that they 
have sustained by reason of the default 
and infidelity of Raghunath Prasad has 
been completely satisfied. But in the 
exercise of the Bank’s right of lien it 
is not competent for the Subordinate 
Court at Patna to restrict the Bank in 
the due exercise of their rights with 
1918 P/17 & 18 
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regard to the enforcement of their lien 
and the realization o‘f the securities upon 
which that lien is based. Therefore the 
order of the learned Judge, dated 16th 
July 1917, is wrong in form. It goes 
too far; and he c^jinnot, in our opinion, 
enjoin or prohibit the Bank by his order 
from realizing their security; if the 
securities are in fact capable of being 
realized by the Bank. This disposes of 
the first contention addressed to us. 

Mr. Hasan Imam’s main argument 
was based upon the fact that the se¬ 
curity deed contemplated that the Govern¬ 
ment promissory notes tendered as se¬ 
curity were to be handed over to the 
bccretary or Treasurer of the Bank at 
Cafcuua and retained by him there, and 
that thus It was property outside the 

liable to attachment. 
With that view we cannot agree, and 
lor the reasons I have already stated 
inasmuch as the Bank carries on it4 
trade or business at Patna, and has a 
residence or place of business in Patna • 
and, therefore, even though the physi- 
cal possession of the securities may be 
with the Bank at Calcutta, constructive¬ 
ly m the eye of the law the Bank is 
within the jurisdiction of the Patna 

property which they hold 
is liaWe to attachment subject to their 
hen. Xhe other question that arises for 
detet^ination is whether the interest 
payable on the securities deposited and 
n^ow accumulated in the hands of the 
Bank, since suspension of its payment. 
IS attachable. Cl. 9 of the security deed 
has created for us some difficulty as to 
it^s true interpretation and construction. 
Ihe clause is by no means clear or free 
from doubt. The drafting of this clause 
leaves much to be desired in the art of 
‘=0‘Ye>;ancing. The difficulty cre¬ 
ated by Cl. 9 IS the omission to state 
precisely and e.xpressly what the par- 
ties to the security bond obviously in¬ 
tended that the deed should express. 

By Cl 9. Raghunath Prasad, so long 

and acted 

with fidelity towards his employers, 
would have been entitled to receive the 
accruing interest upon the securities 
deposited with the Bank when it fell 
due. Cl. 9 gives the Bank a power of 
suspending the payment of the interest 
to Raghunath Prasad in the event of 
loss or damage accruing to the Bank 
by reason of the want of fidelity on 
tlie part of Raghunaih Prasad in tlie 
due discharge of his duties. The in- 

hi Payable to Raghunath Prasad was 
to be paid or credited to him so long 
as good faith was observed. When the 
Bank sustained damage then the right 
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of suspension accrued. What was the 
object of giving the Bank the power 
to suspend payment of interest ? We 
think, considering the scope and tenor 
of the deed, and bearing in mind its 
object and design, that it must have 
been the intention of the parties to the 
deed to provide that the Bank’s right 
to suspend payment of the interest, 
when default occurred, coupled with 
it the right to retain the accumulated 
interest and such as might accrue after 
suspension; and that thus it was clearly 
intended and the true meaning of the 
fidelity bond is that the interest so ac¬ 
cumulated and accruing should from 
a fund, as collateral security, in the 
event of the main security proving in¬ 
sufficient to discharge the total loss or 
damage sustained by the Bank; other¬ 
wise Cl. 9 would be meaningless. 

Why should the Bank have the power 
to suspend payment and yet retain the 
accumulated and accruing interest in 
their hands, but in respect of which 
they were to have no claim ? We have 
carefully considered the argument ad¬ 
dressed to us contra on behalf of the 
respondent; but with that argument \ve 
cannot agree. Thus we think that in 
this case having regard to the form, 
scope and' phrasedTogy of the security 
bond itself, the Bank is entitled to re¬ 
tain the interest accumulating and ac¬ 
cruing after suspention as collateral se¬ 
curity for the main debt. The interest 
in the Bank’s hands is, in our opinion, 
liable to attachment; but attachable 
subject to the lien of the Bank. The 
judgment-creditor will therefore only be 
able to attach, to satisfy his decree, 
whatever residue may remain over either 
of the principal security or of the inter¬ 
est that has accrued or may accrue 
thereon afther the Bank’s total loss has 
been satisfied. 

The difficulty in this case has been 
created by the action of the Bank itself. 
Mr. Hasan Imam contends that it 
would have been open to the Bank to 
say that they themselves were satisfied 
that a loss had been sustained and to 
have realised forthwith out of the securi¬ 
ties at their disposal a sufficient sum to 
cover their loss; leaving it to Raghu- 
naili Prasad to sue them for an account 
or to challenge the validity of their 
claim to realize the security deposited 
with the Bank. However the Bank did 
not adopt the course suggested; and 
up to the present time owing to the action 
of the Bank the amount of the loss or 
damage sustained by them at the hands 
of Raghunath Prasad has not been as¬ 
certained. I'he Bank could have elected 


to have acted in the manner indicated; 
but they preferred to assert their right 
to sue Raghunath Prasad and claim a 
declaration of their right to realize and 
declaration of their right to realize and 
accumulated thereon in satisfaction of 
their loss. For these reasons, we think, 
the order of the learned Judge in sub¬ 
stance was right; but in form it was 
wrong. The order of the learned Judge 
must therefore be modified to this ex¬ 
tent, that the respective properties com¬ 
prised in and appropriated by els. 8 and 
9 of the security bond of 23rd hJay 
1910 will be attached subject to the 
Bank’s general right of lien in respect 
of both such properties; and the order 
of 16th July 1917 and the precept cilf 
8 th June 1917 prohibiting or injuncting 
the Bank in the exercise of the enforce-' 
ment of their right of lien as against 
such properties are hereby set aside and 
are declared to be inoperative and il¬ 
legal. 

• 

Therefore this application made in 
civil revision to us by the Bank has 
failed. The entire difficulty that has 
arisen in this case has been occasioned 
by the Bank’s own mistake and in dis¬ 
regard of their apparent and legal 
rights ; therefore we direct that the Bank 
of Bengal do pay the sum of five gold 
mohurs to the respondent as and for 
the costs of the hearing of this applica¬ 
tion. The application of the Bank of 
Bengal is dismissed; and we order that 
the respective denominations of property 
specified in cIs. 8 and ,9 of the fidelity 
bond, dated 23rd May 1910, are liable 
to attachment without restriction or 
prohibition upon the Bank’s general 
right of lien in respect thereof; and 
that in so far as the precept of the 8th 
June 1917 and the order of 16th July 
1917 purport to limit and fetter the Bank 
in the assertion and exercise of their 
general right of lien upon the aforesaid 
securities, the same are illegal, void 
and without force and effect; and that 
the only property available for attach¬ 
ment at the instance of Sarat C. Mitra 
is the residue, if any available, of the 
respective properties mentioned and set 
forth in els. 8 and 9 of the security 
bond after the claim of the Bank has 
been fully satisfied and discharged. 

Manuk, J. — I entirely agree with 
the judgment of my learned brother and 
have nothing to add. 

v.s./R.K. Application dismissed. 
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Chapman and Atkinson, JJ. 

Bankey Behari and another —Peti¬ 
tioners. 

V. 

Rani Bahadur and others —Opposite 
Parties. 

Civil Revn. No. 263 of 1917, Deci¬ 
ded on 5th February 1918, from order 
of Sub-Judge, Shahabad. 

(a) Court-fee—Suit to set aside decree— 
Plaintiff entitled to portion of property 
afifccted by decree—Court-fee is payable on 
value of plaintiff’s share. 

PlaintiS brought a suit to set aside a compro* 
mifio decree obtained on the basis of a mortgage. 
He was entitled to a portion only of the property 
affected by the compromise decree : 

Held : that court-fee was payable on the value 
of the share of the plaintiff, and not on the value 
of the whole of the property affected by the 
decree. [P 132 0 1] 

(b) Practice—High Court—Record sent for 
and obvious error appearing on record—High 
Court should dispose of matters even at in¬ 
terlocutory stage—Civil P. C., S. 115. 

Where the record of a case has been sent for by 
the High Court and there appears on the record 
an obvious error, it is right and proper that the 
High Court should dispose of the matter even at 
an interlocutory stage and thus save the parties 
to the litigation unnecessary expenses and undue 
delay. (^p 131 q 2 ] 

Sushii Madhab Alullick and Abani 
Bitiisen Mukherji —for Petitioners. 

Kulwant Sahai and Tirbhuban Nath 
Sahay-^ —for Opposite Parties. 

Alk*nson, J.—The plaintiff instituted 
the present suit against the defendants 
seeking to set aside a mortgage decree 
which has been obtained on 2nd of 
August 1915. The original mortgage 
was made by the father and grandfa¬ 
ther of the plaintiffs in favour of the 
father of the defendants. The original 
mortgage was for a sum of Rs. 11,264 
and the mortgage decree by way of 
compromise was for Rs. 12,200. The 
plaintiffs had not been born on the 
date of the execution of the mortgage- 
bond 411 1905; but they were born 
when the decree by way of compromise 
was obtained. The plaintiffs bring this 
suit seeking to set aside the decree 
of 2nd August 1915; and.the question 
which arises for our determination is • 
wliat is the proper sum for Court-fees 
payable on the plaint in this suit. The 
action is not one for a mere declara-” 
tion;^ but for a declaration coupled with 
certain consequential reliefs which arc 
specifically mentioned in the plaint. The 
plaintiffs contend that they are only 

!i^ ^ 1 charged Court-fees upon 

the value of their share of the property * 

and not upon the entire value of the 
whole property affected by the compro- 


mise decree. They contend that the 
value of the entire property is Rupees 
2,000 and that their share is two-thirds 
of Rs. 2,000. The learned Subordinate 
Judge has held that the plaintiffs are 
liable to pay a Court-fee on the total 
amount of the compromise decree 
sought to be set aside, on the ground 
that if the decree is set aside the plain¬ 
tiffs will be benefited to the extent of 
the total value of the decree, and that 
therefore the proper Court-fee payable 
by them should be assessed upon the 
total amount of the decree. 

Mr. Kulwant Sahay who appears on 
behalf of the defendants has raised 
two points for our consideration. The 
first is a mere technical point by which 
the learned vakil submits that this 
Court ought not to interfere with 
the order of the Judge at this stage of 
the proceedings in revision; that the 
suit has not been disposed of; and 
that the proper procedure under the law 
would have been that the plaint should 
in the first instance be rejected by 
reason of the default of payment of the 
court-fees ordered by the Court; and 
that when the plaint was so rejected. 

It would be open to the plaintiffs to 
come to this Court in appeal from the 
order rejecting the plaint. There may 
c Sood deal to be said in favour 
of Mr. Kulwant Sahay’s contcniion witli 
regard to the regularity of procedure; 
but this Court has, as a matter of fact, 
interfered in interlocutory matters like 
the present on former occasions; and it 
appears to us that where the record 
of the case has been sent for by this 
Court and there appears on the record 
an obvious error, it is right and proper 
that this Court should dispose of the 
matter even at this stage of the pro¬ 
ceedings having regard to the errone¬ 
ous finding touching a question of juris¬ 
diction by the lower Court, and thu*; 
save the parties to the litigation un¬ 
necessary expenses and undue delay. 

The second point raised by Mr. Kiil- 
want Sahay is that what is really the 
subject-matter in the present suit is 
validity of the compromise decree and 
that therefore court-fee must be paid on 
the full value of that decree. Mr. Mul- 
lick on the other hand urges that it 
is not the value of the decree which is 
in dispute so far as his clients are con¬ 
cerned, but their two-third share iii 
the property in suit which is valued at 
or about Rs. 1,300. Wc have been re¬ 
ferred to many cases by both sides. Mr 
Kulwant Sahay in support of his argu- 
ment refers us to a case reported as 
Harthar Prasad Singh v. Shyani Ini 
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Singh (1). In that case the plaintiff 
brought a suit to set aside a decree on 
the ground of fraud. The property in 
suit was valued at Rs. 7,000 and the 
decree which was sought to be set 
aside was valued at Rs. 2,794. Har¬ 
rington, J. in delivering the judgment of 
the Court held that inasmuch as the 
real value of the relief claimed was 
Rs. 2,794, the plaintiff was liable to 
pay a court-fee upon that amount. I 
think that this decision rnust be read 
in conjunction with the decision of their 
Lordships of the Privy Council reported 
as Phui Kiimari v. Ghanshyam Misra 
(2), in which their Lordships say at 
page 43 as follows:—“The value of the 
action must mean the value to the 
plaintiff. But the value of the property 
might quite well be Rs. 1,000, while 
the execution debt was Rs. 10,000. It 
is only if the execution debt is less 
than the value of the property that its 
amount affects the value of the suit.” 
In the case decided by Harrington, J., 
it is clear that the value of the decree 
was less than the value of the property 
and therefore it was rightly held in that 
case that the court-fee should be as¬ 
sessed upon the value of the decree. 

In the case before us however the 
value of the property, so far as the 
plainiiffs’ share is concerned, is only 
Rs. 1,300 odd, whereas the value of 
the decree sought to be set aside^ is 
Rs. 12,200, and applying the principle 
laid down in the judgment of their 
Lordships of the Privy Council it seems 
lo us that the plaintiffs are only liable 
to pay court-fees assessed upon their 
share of the property affected by the 
compromise decree. Mr. Kulwant Sahay 
refers us to another case viz.. Umatul 
Batiil V. NaiiH Kuar (3). That was a 
decision of Mookerjee and Holmwood, 
JJ., but it is apparent that in that case, 
as also in the case reported as Harihar 
Prasad Singh v. Shyam Lai Singh (1), 
the person seeking to have the decree 
set aside was substantially entitled to 
the entire property which would be 
affected if .the decree was set aside. 
In the case before us however the 
plaintiffs are not entitled to the entire 
property but only to a two-third share 
in it. We are of opinion therefore that 
the learned Subordinate Judge ^ vyas 
wrong in directing that the plaintiffs 
were liable to pay court-fees assessed 
on the total value of the decree. This 
view is supported by the decision re¬ 
ported as Ganesh Bhagat v . Sarada 

( 1 ) tlOl.^1 40 Cal Giri=2l I C 404. 

2) LlOOSl :^5 Cal 2C2=35 I A 22 (P C). 

3) L1007] G C L J 427. 
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Prasad (4). The facts of that case are 
not distinguishable frqm the facts of 
the case now before us. The decree 
sought to be set aside was for over 
Rs. 22,000, but the plaintiffs’ share in 
the property in suit was valued at 
Rs. 9,000 only; and their Lordships 
who decided that case held that the 
court-fee payable must be assessed not 
upon Rs. 22,000 but upon Rs. 9,000. 
In our opinion the same principle must 
apply to the case before us and ac¬ 
cordingly we direct that the order of 
the learned Subordinate Judge, dated 
7th September 1917, be set aside and 
that the Subordinate Judge do proceed 
with the hearing of the case upon the 
plaintiffs’ paying a court-fee assessed 
upon the value of their two-third sl^re 
in the propperty in suit. This applica¬ 
tion succeeds and is allowed with costs 
measured at two gold mohurs. 

Chapman, J.— I agree. 

v.s./R.K. Application allowed, 

(4) L19151 42 Oal” 370=30 I C 111. 
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Roe and Coutts, JJ. 

Chottey Lai and others —Appellants. 

V. 

Mt.- Madho Bibi and others —Res¬ 
pondents. 

Appeals Nos. 57, 58 and 59 of 1918 
and Civil Revn. No. 82 of 1918, De¬ 
cided on 10th December 1918, from 
Original Orders of Sub-Judge, Mon- 
ghyr. 

Civil P« C. (1908), Sch. 2, Para. 21—Quet* 
tion of partition referred to arbitration—* 
Some members of joint family not parties to 
reference—Award is invalid and cannot be 
filed under para. 21 — Civil P. C. (1908), O. 1, 
R. 9. 

Wlioro tbe question of the partition of the 
family properties of a joint Plindu family is re* 
forred to arbitration and some of the members of 
the joint family arc not party to the reference, 
the award given in pursuance of such reference 
partitioning the family property is invalid and 
cannot be filed under para, 21, Scb. 2. [P 136 0 1] 

P. K- Sen, S. P. Sen and M. Hague 
—for Appellants. 

Hassan Imam, Asar Narayan Prasad 
and Rajendra Prasad —for Respondents. 

Roe, J. — The defendant Laldhari 
Prasad was the first cousin of the de¬ 
ceased husband of the plaintiff; the 
second, third, fourth and fifth defen¬ 
dants were the sons of Laldhari Prasad 
and the sixth defendant was the ad¬ 
opted son of the plaintiff’s husband 
Hit Prasad. The property in dispute 
was that of Sakhi Chand, the father 
of Hit Prasad and uncle of Laldhari 
Prasad. The plaintiff’s case was that 
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the partition of this property had been 
referred to arbitration by all the par¬ 
ties to the dispute and that an award 
had been made in terms of the refer¬ 
ence. She therefore asked that under 
S. 21, Sch. 2, Civil P. C., the award 
should be filed and a decree made 
thereon. Some ten objections were made 
by the various parties and these the 
learned Subordinate Judge discarded as 
without foundation. He ordered the 
award to be filed and a decree was 
theron made in accordance with the 
award. 

The three appeals before us are by 
Laldhari Prasad and his major son Raj- 
ballabh Narain No. 59, by Brij Narain 
No. 58, and by Chottey Lal No. 57. 
The application in revision is made by 
Keshwar Narayan on the allegation that 
he, being the son of the defendant Brij 
Narain, was entitled to a share in the 
property and was therefore a proper 
party to the suit. He had applied dur¬ 
ing the course of the trial to be joined 
as a party. His application had been 
rejected by the learned Subordinate 
Judge. In the appeal as argued before 
Court, the first objection taken is 
that or Chottey Lal the second defen- 
dant, on the ground that he was a 
major at the time of the reference to 
arbitration and was no party to it. By 
Brij Narain it is argued that the arbi¬ 
trators made their award carelessly in 
that three debts Nos. 21, 22 and 23 
of the schedule attached to the award 
were debts barred by limitation and 
in that a debt worth only Rs. 442 was 

in the award. It 
is further urged that he was not ser¬ 
ved with notice and that the arbitrator 
acted improperly in pressing for the 
payment of a debt due to a servant of 
his while the consideration of the award 
was actually in progress. By Laldhari 
Prasad it is urged that the arbitrators 
were guilty of carelessness, in that 
Item No. 17 of the debts allotted to his 
share have been grossly overvalued. 

It is also urged that though the pro- 
I^rty was worth two lakhs of rupees 
the arbitrator managed to finish the 
work in one months time; that he 
did not write the award himself and that 
he did not certify at the end of it that 
It w'as written at his dictation. 

The learned Subordinate Judge dis¬ 
missed the objections now urged by 
Brij Narain and Laldhari Prasad sum¬ 
marily and indeed it is apparent on the 
face ^^ ^hat there is no substance in 
them at all. With regard to the unfair- 

allotment, it is to be noted 
that though the property is worth two 


lakhs of rupees, the only unfairness 
alleged is with regard to sums of money 
amounting in all to less than Rs. 1,000. 
On this point the plaintiff’s first witness 
has given evidence that the debts were 
divided into three classes, (1) those 
which were easily realisable, (2) those 
which could be realised with difficulty, 
and (.3) those which were barred or 
not realisable at all. There is no real 
evidence on the defendants’ side to 
rebut this assertion, and I have no 
doubt that, in making the award, the 
arbitrator acted fairly enough. There 
is no real evidence that Brij Narain 
received no notice. It is indeed certain 
that ^ he was present during the pro¬ 
ceedings and was aware of them, other¬ 
wise there could be no sense in his 
suggestion that pressure was brought 
to bear upon him during the proceed¬ 
ings to pay a debt due to the arbitra¬ 
tor’s servant. The evidence with regard 
to the latter suggestion of misconduct 
is of the flimsiest character. The learn¬ 
ed Subordinate Judge had no hesitation 
in rejecting it and I can see no reason 
for differing from him. The suggestion 
that the arbitrator was unduly hasty 
is not substantiated by evidence, nor 
is there any substance in the conten¬ 
tion that the arbitrator was required 
to write the whole award with his 
own hand. It is not contended that the 
award that was made by the arbitra¬ 
tor was in any respect different from 
that filed in Court. The award filed in 
Court was signed by the arbitrator and 
that signature was a sufficient indi¬ 
cation that he was responsible for it. 

The real difficulty in the case is 
that the one vital point, namely, the 
age of Chottey Lal at the time of 
the reference to arbitration seems to 
have received no attention at all from 
the plaintiff. The defendant Chottey ‘ 
Lal gave evidence that he was a major 
at the time of the reference to arbi^ 
tration. He produced an entry made at 
the time of his first admission into the 
the Monghyr Training Academy, and 
in that entry it is mentioned that the 
date of his birth is 3rd Baisakh 1306 
Fs., which, on a reference to the Chro¬ 
nological Tables, will be found to cor¬ 
respond to the 28th April 1899. The 
Ekrarnama upon which the reference to 
arbitration was made was dated the 
31st August 1917 and the award was 
filed on 27th September 1917. Prima 
facie, therefore, this boy was 18 years 
and 4 months at the time of the refe¬ 
rence to arbitration. His father Lal¬ 
dhari did not pretend to be acting as 
Karta of the family. He signed the 



134 Patna‘S Chottey Lal v. Mt. 

reference to arbitration as g^uardian of 
Chottey Lal. The major son Raj Bal- 
labh signed in his own capacity. It is 
clear, therefore, (and Mr. Hasan Imam 
admits this) that if Chottey Lal was of 
age on the 31st August 1917 he was 
no party to the Ekrarnama. The lear¬ 
ned Subordinate Judge gives the follow¬ 
ing reasons for not accepting this cer¬ 
tificate. 

His father stated in the Ekrarnama 
that he was a minor. His elder brother 
Raj Ballabh deposed in the suit, but 
did not mention the fact that Chottey 
Lal was a major and Chottey Lal him¬ 
self did not know before the date of 
licaring that he had attained majority 

“Cltottey Lal swears that when he 
took admission in the school he took his 
horoscope with him and the date of 
his birtli was entered in the school 
register from that horoscope. No horo¬ 
scope has been filed in this suit. The 
school register shows that there was 
no horoscope brought by Chottey Lal 
and the date of birth was entered ac¬ 
cording to the statement of some per¬ 
son. It is significant that the father Lal- 
dhari Prasad, who is the Karta of the 
family, has not deposed in the case. 
From the deposition of Chottey Lal it 
appears that his father and others con¬ 
sulted in the morning of the 17th Janu¬ 
ary 1918 and then he was approached, 
and then Chottey Lal came with his 
objection. I do not believe that Chottey 
Lal has attained majority; his appear¬ 
ance too docs not support his state¬ 
ment.” 

The learned Subordinate Judge then 
goes on to make a misstatement of the 
law with regard to the binding nature 
of the reference even though Chottey 
Lal had attained majority. In the rea¬ 
sons given by the learned Subordinate 
ludge. he seems to me to have entirely 
jost sight of the fact that if Chottey 
Lal was indeed a minor on the 31st 
.August 1917, he must have been within 
a very short time of his majority. 

Ci rlainly age can be more nearly told 
bv appearance in a child of 8 years 
of age than in a boy nearly 18 years 
of age. In Indian families no festivities 
arc held to celebrate birthdays and it 
is extremely rare for members of a fa¬ 
mily It) know with any certainty the 
month in which even their adult sons 
or brothers were born. Oral evidence 
gi\en upon the point would have been 
absolutely valueless and might by cross- 
examination at once have been shown to 
be so. Wc have before us the only 
documentary evidence extant of the date 
of this bo>’s birth. In spite of the 
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fact^ that Chottey Lal himself has been 
foolish enough to say 'that his horos¬ 
cope was shown to the head master, 
there is no reaj evidence on the record 
’that he ever had a horoscope at all. 
He was under 8 years of age when 
he first attended the Monghyr . Aca¬ 
demy. He cannot possibly remember 
now whether a horoscope was sent with 
him or not. The school register shows 
that no horoscope was in fact sent 
\\dth him. 

The evidence of the correctness of 
the entry in the register that he was 
born on the 3rd Baisakh 1306 stands 
entirely unrebutted on the plaintiff’s side 
and no question was asked in cross-exa¬ 
mination of the defendants’ witnesses to 
suggest that this date was inaccurate. 
Mr. Hasan Imam suggests in his argu¬ 
ment that the entry was falsely made 
in order to qualify the boy for the En¬ 
trance Examination eight years later. 
There seems to be no point in this sug¬ 
gestion, for if his birthday had in fact 
been the 1st September 1899, he would 
have been, I understand, equally eligi¬ 
ble for an Entrance Examination in 
1917. It was never suggested in the 
Court below that the 3rd Baisakh was 
a date which would create an ability 
or remove a disability in respect of 
an examination. A statement of this 
description, made at a time when there 
was no apparent reason for a misstate¬ 
ment, is to my mind of far greater 
value than the statement that might be 
made when the question had become 
one of controversy. In the absence of 
any rebutting evidence, I feci that it 
is impossible to hold that this entry 
was not correct. It follows, therefore, 
that I must >\ith great regret come to 
the conclusion that Chottey Lal was a 
major at the time of the reference to 
arbitration and that therefore he was no 
party to it and that, therefore, the suit 
as against him should have been dis¬ 
missed. 

Similarly Keshwar Narain is stated in 
an affidavit, dated the 16th .April 1918. 
to be one and-a-lialf years old, im¬ 
plying that he was born in October 
1916. He too should have been re¬ 
presented in the reference to arbitration 
as one having a share in the joint 
family properties. The learned Sub¬ 
ordinate Judge holds upon this point 
that it is unnecessary that he should 
be a party to the suit for the reason 
that when he comes of age he may, it 
he wishes, contest the arbitrator’s award. 

It would seem to me that an award 
purporting to partition the property of 
a joint family but liable to be set 
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aside at once by Chottey Lai and in 
, sixteen years’ time by Keshwar Narain 
is not a valid award. In my opinion the 
first proviso to section 21 of the second 
Schedule has not been fulfilled. I am 
not satisfied that the matter has been 
referred to arbitration by all the parties 
necessary to a suit for partition. Not¬ 
withstanding the provisions of Order 
1, R. 9, I hold that the partition of 
the family property cannot be regard¬ 
ed as havdng been validly referred to 
arbitration. In this view the learned 
Subordinate Judge’s order directing that 
jthc award be filed should be set aside. 

11 would therefore set it a^ide and 
I direct that the appeal be decreed 
and the suit of the plaintiff's dismissed. 

With regard to costs I am satisfied 
that Chottey Lai has been put forward 
solely for the purpose of defeating an 
equitable claim on a technical objection, 

I would, therefore, order that all the 
parties bear their own costs throughout 
the litigation. 

Coutts, J. —I agree. 

v.s./R.K. Appeal decreed. 
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JWALA Pr.\SAD and ALI IMAM, JJ. 

Hanuman Baksh and others —Plain¬ 
tiffs—.Appellants. 

V. 

Tikait Ganesh Narayan Sahadeo and 
others — Defendants—Respondents. 

First Appeals Nos. 63 and 76 of 1916 
Decided on 1st August 1918, from deci¬ 
sion of Sub-Judge, Ranchi. D/- 31st 
January 1916. 

Chota Nagpur Encumbered Estates Act 
(1876), Ss. 3 (c) and 12*A—;Contract by dis¬ 
qualified proprietor involving him or his heirs 
in liability is invalid—Ratification of con¬ 
tract to pay debts incurred during period of 
disqualification is also invalid, 

cUsfjuaUficd proprietor under the Chota Nag- 
pur-Encuniborcd Estates Act is iQcoini)ctcut to 
«mtor into any contract which may involve him 
or his heirs in pecuniary liability. 

No suit can bo brought upon a contract en¬ 
tered into by a disqualified proprietor after ho 
emerges out of his disqualification by which ho 
promises to pay any debt incurred by him during 
his disqualification. [p 137 q 2l 

Saroshi Charan Aiitra and Baranashi 
Prasad Jhunjhunwala — for Appellants. 

Rai Guru Saran Prasad and Atnl 
Knshna Ray — for Respondents. 

1 J*—This is an appeal 

are proprietors 
the town of Ranchi, called 
Hukami Chand-HardattRai. 
llaidatt Rai is dead, and the plaintifi's. 
ms sons, arc now the proprietors of that 
linn Ihcy brought a suit in the Court 
of the Subordinate Judge of Ranchi for 
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recovery of Rs. 48,225-1-10 principal 
and interest, on the basis of a hand- 
note, dated 4th May 1911. The hand- 
note is said to have been executed by 
Raja Raghubar Sahi Deo, father of de¬ 
fendant 1 and grandfather and gl*eat- 
grandfather of defendants 2 and 3 res¬ 
pectively. The hand-note in question is 
said to have been executed in respect of 
Rs. 31,315, which was found due from 
Raja Raghubar Sahi Deo to the plain¬ 
tiff’s firm on the date of the hand-note. 

The Raja was the owner of the za- 
mindari known as Burway Estate, and 
defendant 5 Manmotha Nath Chat- 
terji, was the manager and agent hold¬ 
ing general power-of-attorney. Manmo¬ 
tha Nath Chatterji executed the hand- 
note on behalf, and with the permis¬ 
sion of Raja Raghubar Sahi Deo. The 
Raja died in January 1914. The defen¬ 
dants arc the heirs and surviving mem¬ 
bers of the family. The present suit 
was accordingly brought against them 
on 4th May 1914. The defendants in 
their written statement took all possible 
picas, the most important of which was 
that the Raja was a disqualified pro¬ 
prietor under the Chota Nagpur En¬ 
cumbered Estates Act (6 of 1876 B. 
C.) and was therefore incompetent to 
incur debt or to enter into any con¬ 
tract involving pecuniary liability, and 
that the debts for which the hand-note 
in suit was executed, were all incurred 
during the said disqualification of the 
Raja and therefore the plaintiffs arc 
not entitled to recover anything on the 
basis of the said hand-note. 

The defendants denied that the Raja 
ever borrowed any money from the 
plaintiffs’ father, or that there was any 
necessity for the debts, or that defen¬ 
dant 5 the Manager had any authority 
to c.xccutc the hand-note in question. 

The Court below however held that 
tha hand-note was genuine and was 
executed by Manmotha Nath Chatterji 
as a duly constituted agent on behalf, 
of the Raja, and that the loans were 
taken from time to time for valid pur¬ 
poses of the Raja and the family. The 
entire sum with the exception of Rupees 
533-2-0 was advanced by the plaintiffs’ 
firm between December 1907 and 1st 
October 1908 and on an adjustment 
of account, Rs. 17.790 was found due 
from the Raja to the firm on 1st 
October 1908, on which date a liaiul- 
notc was executed for tlie said sum 
rhereafter Rs. 533-2-0 was borrowed. 
The total sum, principal and interest, 
amounted to Rs. 21.999-8-6 on 26tli 
July 1909 for which another hand -note 
was e.xccmcd. On 4th May 1911, the 
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amount due from the defendants' father 
came to be Rs. 31,315, for which the 
present hand-note on the same date 
was executed. The Court further held 
that “the debts were contracted for 
the purposes of the management of 
the estate and the estate was certainly 
benefited.” Upon these findings, the 
Court below held that“the debts are 
binding upon the defendants unless by 
law they are not recoverable.” 

As to the question of limitation rais¬ 
ed by the defendants, the Court below 
held that the suit was brought within 
3 years from the date on which the 
hand-note in question was executed 
and hence it was not barred by time, 
although the debts were actually con¬ 
tracted long before the execution of the 
hand-note. This view appears to be 
correct inasmuch as the hand-note in 
question created a new contract between 
the parties and affords a new starting 
point for the purposes of limitation. 
The Court below gave a decree to the 
plaintiffs for Rs. 533-2-0 with interest, 
against all the defendants and dismiss¬ 
ed the suit in respect of the rest of the 
claim on the ground that the debts 
were incurred during the period that 
the Raja was a disqualified proprietor un¬ 
der the protection of Act 6 of 1876 
of the Chota Nagpur Encumbered Es¬ 
tates Act and was therefore incompetent 
to enter into any contract involving 
him in pecuniary liability under S. 3, 
cl. (c) of the Act, and hence the suit 
of the plaintiffs is barred by S. 12A 
added to the Act by virtue of the 
Amending Act 3 of 1909 B. C. The 
plaintiffs have ^pealed to this Court 
and contended that the Court below is 
wrong in dismissing any portion of 
their claim. On the other hand, the 
defendants have appealed against the 
order of the Court below giving a 
decree to the plaintiffs in respect of 
Rs. 533-2-0 with interest. 

The principal question that arises in 
connection with the plaintiffs’ appeal is 
whether the debts incurred by the Raja 
covered by the hand-note in question 
are recoverable or not from the defen¬ 
dants. The Court below has held that 
the debts were all incurred (with the 
e.xception of Rs. 533-2-0) between De¬ 
cember 1907 and 1st October 1908. 
This finding is borne out by the evi¬ 
dence on the record and in fact it 
has not been seriously challenged. The 
Burway Estate belonging to the Raja 
was brought under the operation of the 
Chota Nagpur Encumbered Estates Act, 
on 29th September 1897 and was re¬ 
leased on 16th July 1909 (vide 
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Exs. D and 4) with a cash balance of 
.,.1.2.000 after, discharging all the 
^^Dilities of the estate. The aforesaid 
debts therefore were incurred while the 
Raja was under the disqualification im¬ 
posed by the said Act. The disqualification 
is contained in S. 3, Cl. (c) of which 
enacts “so long as such management 
continues, the holder of the same pro¬ 
perty and his heir shall be incapable 
of entering into any contract which may 
involve them or either of them in pecu¬ 
niary liability.” The Raja and his heirs, 
the present defendants, were therefore 
incompetent to enter into any contract 
involving them or either of them in 
pecuniary liability up to 1st October 
1908. The disability ceased on that 
date. 

It is contended on behalf of the 
plaintiffs that the hand-note in question 
of 4th May 1911 was executed long 
after the Raja had emerged from the 
disability and was free to enter into 
any contract. It is said that the hand- 
note in question is not only a ratifica¬ 
tion of the original contracts when the 
debts were actually incurred, but was 
also a new contract. Reliance is placed 
upon the case of Gregson v. Udoy 
Aditya Deb (1), where their Lordships 
held that “It is quite competent to a 
person emerging from a state of dis¬ 
ability to take up and carry on trans¬ 
actions commenced while he was under 
disablity in such a way as to bind 
himself as to the whole,” and at p. 233: 
“He became as free to manage his 
affairs as any other person.” Upon the 
principle of ratification their Lordships 
held that the plaintiff in that case was 
entitled to the specific performance of 
the agreement to lease entered into 
by the defendant while under the pro¬ 
tection of the Encumbered Eatates Act, 
which was not only confirmed by him 
but that benefits were obtained by him 
from the plaintiff on the basis of the 
agreement after the lease of his estate. 
The same principle was applied in the 
case of Roy w.Thakur Ram Jiwan Singh 
(2) and in the same volume Jagadis 
Chandra Deo Dhabal v. Satrughan Deo 
Dhahal (3). 

In Raja Satrughan Deo Dhabal v. 
Raja Jagadish Chandra Deo Dhahal 
(4), Rampini, J., held that “The in¬ 
tention of the Act was to render the 
holder of an estate so taken charge of 
entirely capable of contracting, and that 
a void- contract cannot be revived.” 

(1) LISUoT 17 Cal 223=16 I A 221=5 Bar 416 
(P C). 

(2) L19061 33 Cal 863. 

(3) LI90G1 33 Cal 1065. 

(4) U908] 7 O L J 578. 
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This is based upon S. 11, Contract Act, 
according to which a person is com¬ 
petent to contract provided he is not 
disqualified from contracting by any law 
to which he is subject- To remove the 
doubt created by the conflict of autho¬ 
rities and to prevent the disqualified 
proprietors from confirming or rati¬ 
fying any contract entered into by them 
during the period of their disqualifi¬ 
cation, or from entering into any new 
contract in respect of the aforesaid 
debts, S. 12-A was added to the Act 
in 1909. This section enacts that "no 
suit shall be brought to charge any per¬ 
son to whom property is restored (1) 
upon any promise made after such res¬ 
toration to pay any debt contracted 
while the management of the property 
was vested in the Manager, or (2) upon 
any ratification, made after such res¬ 
toration, of any promise or contract 
made while the management of the pro¬ 
perty was vested in the Manager." The 
Amending Act was brought into force 
on 24th March 1909 and it is there¬ 
fore contended that it could not have 
the retrospective effect of taking away 
the right of the Raja, which he, as a 
disqualified proprietor, had before the 
release of his estate, to confirm or 
ratify any debt incurred by him during 
the disqualification or to enter into any 
contract in respect thereto. It is more 
than doubtful whether he had any such 
vested rights. Even if he had any, the 
Raja ceased to be a disqualified pro¬ 
prietor on 16th July 1909 and there¬ 
fore when the Act came into force 
(24th March 1909) the right to enter 
into any contract in respect of the 
debts in ^ question had not accrued at 
•all. Besides, the Amending Act does 

purport to take away the . 
right, if any, in the disqualified pro- 
pnetor to confirm, ratify or deal with 
tne debts incurred by him during the 
incompetency and therefore does not 
destroy any existing versted right that 
a disqualified proprietor may have. The 
section simply bars a suit in respect of 
the debts incurred during the disquali- 
tication by reason of any promise or 
ratification subsequent to the cessation 
ot the disqualification. The bar in the 
section affects a creditor, and not a 
debtor (disqualified proprietoc). The 
contenaon therefore of the plaintiffs 
tails. 1 hey are not entitled to enforce 
their claim by means of a suit. In other 
words, their suit is incomiietent. 

^o^tended that the section 
bars the suit against only the "person 
to whom the property is restored." In 
the present case it is said that the pro¬ 


perty was restored to the Raja, and not 
to the present defendants, who are his 
heirs, ^ and hence the suit against the- 
heirs is not barred. It may be conceded 
that the Act being a penal one, must 
be strictly construed and that no bar 
can be^ placed upon the plaintiffs’ suit 
unless it comes within the express terms 
of the section. We have therefore to 
see whether the section contemplates 
any bar against the present defendants. 
The estate of the Raja was taken under 
the Act. The Raja and his heirs were 
disqualified from entering into any con¬ 
tract involving them or either of them 
in pecuniary liability; vide S. 3 (c).‘ 
The notification, Ex. C, will show that 
the estate was restored to the owner 
thereof, and in Ex. D the name of Raja 
Raghubar Sahi Deo is mentioned as 
the person to whom the estate was re¬ 
stored. From Ex. A, report of the 
Manager, para. 12, it is clear that 
the members of the family, namely, the^ 
defendants were maintained at the ex¬ 
pense of the estate. In fact they claim 
to be the heirs of the Raja and that 
the estate has devolved upon them as 
such. Therefore when the estate was 
restored to the Raja, in effect it was 
restored to the defendants who are the 
son, the grandson and the great-grand¬ 
son of the Raja and were fully repre¬ 
sented by him. I therefore hold that 
S. 12-A bars the present suit against 
the defendants. The appeal is accord¬ 
ingly dismissed with costs. 

As to the Appeal No. 76 of 1916 I 
am also of opinion that it should be 
dismissed with costs. This appeal re¬ 
lates to the sum of Rs. 533-2-0 which 
the Court below has decreed with in¬ 
terest against the defendants. This sum' 
was borrowed at the time when the 
hand-note of 26th July 1909 was ex¬ 
ecuted, and hence after the Raja ceased 
to be a disqualified proprietor. The 
Court below has found it as a fact and 
I agree with that finding. It has also' 
been held by the Court below that the 
debt was contracted for the family pur¬ 
poses which benefited the defendants. 
There is no substance in this appeal and 
It is accordingly dismissed with costs. 

Ali Imam, J.—I agree. 

V.s./R.K. Appeals dismissed. 
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Mullick and Thornhill, JJ. 

Babujan Misir and another — Peti¬ 
tioners. 

V. 

Sheo Sahay Chaudhury and others — 
Opposite Parties. 

Letters Patent Appeals Decided on 
20th June 1918, from order of Ali 
Imam, J., D/- 22nd April 1918. 

Letters Patent (Patna), Cl. 10 — Order 
staying proceedings is not judgment. 

An order staying proceedings is not a “judg¬ 
ment” within the meaning of Cl. 10, inasmuch 
ns such order contains no final adjudication of 
the rights of the parties. (_p 139 C 21 

(b) Letters Patent (Patna), Cl. 10—Order 
of single Judge staying proceedings in crimi¬ 
nal case is not appealable. 

An order of a single Judge staying proceedings 
in n criminal case is an order made in the exer¬ 
cise of criminal jurisdiction, and therefore, no 
appeal lies against it under Cl. 10. LP J39 C 11 

/^. R. Das and Shiva Narain Bose — 
for Petitioners. 

Asghur and D. N. Sircar — for Oppo¬ 
site Parties. 

Mullick, J. —The question before us 
is whether two petitions of appeal pre¬ 
sented respectively by Babujan Misser 
and Kanto Chaudhury against an order 
dated 22nd April 1918, made by 
Imam. J., a learned Judge of this 
Court, can be maintained under the 
law. It is contended on behalf of the 
jictitiuners that the order of the learned 
Judge is appealable under Cl. 10, 
Letters Patent of this Court. Notice 
was issued by a Division Bench of this 
('ouri upon the respondents named in 
the petition to show cause why the ap¬ 
peals should not proceed. Cause is now 
showm before us by Mr. Sircar w’hilc Mr. 
Das appears on behalf of the peti- 
lioncrs. The order of Imam, J., was 
made under the following circumst¬ 
ances. Two cases are now pending in 
ihc Court of a Magistrate in the Dis- 
iiict of Bhagalpur, in w’hich Babujan 
and Kantoo arc respectively the com- 
l»)ainants and Shew' Sahay and others 
.arc the accused and in which charges 
lia\e been framed under Ss, 379 and 
143, I. P. C., for theft of paddy in 
respect of certain disputed land. In 
jantiavs' 1917 proceedings were insii- 
uitcd under S. 145, Criminal P. C.. in 
icspect of those lands betwwcen Deo 
Nandan as the first party and the 
aboN'c-mcntioned Shew Sahay Chou- 
<lhary as the second parly, the former 
claiming under a mortgage and the 
latter resisting the possession delivered 
to the former by the civil Court in cn- 
iorcement of that mortgage. In Febru¬ 
ary 1917 the possession of Deo Nandan 


was confirmed, but upon an application 
to this Court that order was set aside 
and the case was re-opened with a 
direction to add certain persops as par- 
ue&. The further inquiry thus directed 
is still pending. The complainant in 
each of the two above-mentioned theft 
cases claims as tenant under Deo Nan¬ 
dan. 

An application was made by the ac¬ 
cused before the Magistrate trying the 
theft cases for the stay of the pro¬ 
ceedings till the disposal of the case- 
under S. 145, Criminal P. C., but was 
refused. An application in revision was 
then made to the District Magistrate 
with a similar result. Then an appli¬ 
cation for revision was made to this' 
Court and was heard by Imam, J., 
sitting alone as a Judge of this (Ilourt 
and on the 22nd April last he made 
an order directing that the proceedings 
in the trial under Ss. 379 and 143, 
1. P. C., should be stayed pending the 
decision in the case under S. 145, 
Criminal P. C. The point which we 
have now to determine is whether an 
appeal under the Letters Patent lies to 
this Court against Imam J.’s order. The 
n^Ptter clearly depends upon Cl. 10, 
Letters Patent of the Patna High Court, 
the material portion of which is as fol¬ 
lows:—“And We do further ordain that 
an appeal shall lie to the High Court 
of Judicature at Patna from the judg¬ 
ment (not being an order made in the 
exercise of revisional jurisdiction in a 
case, which has been called for by the 
said Court, and not being a sentence or 
oi’der passed or made in the exercise 
of criminal jurisdiction) of one Judge 
of the said Court, or of one Judge of 
any Divisional Court constituted in r>iu- 
suance of S. 108, Government of India 
Act of 1915.’* 

Mr. Das contends that the order 
was not made in the exercise of revi¬ 
sional jurisdiction, but in the exercise 
of the Court’s powers of general super¬ 
intendence under S. 107, Government 
of India Act of 1915. He also urges 
that in order to bar the right of appeal 
the order must be made not only in 
the exercise of revisional jurisdiction 
but also in the exercise of- criminal 
jurisdiction. 

In my opinion his contention cannot 
be accepted. The words within brackets 
sliould, in my opinion, be paraplu-ased 
as follows:—“Except an order made 
in the e.xei'cise of revisional jurisdiction 
in a case which has been called for 
by the said Court and except a sen¬ 
tence or order passed or made in the 
exercise of criminal jurisdiction.” H 
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the contention put forward by Mr. Das 
were correct, then the words “not be¬ 
ing an order made in the exercise of 
criminal revisional jurisdiction in a case, 
which has been called for by the 
said Court” would have been quite suffi¬ 
cient for the purposes of the drafts¬ 
man. Again comparing this clause with 
the corresponding clause in the Letters 
Patent granted to the High Court of 
Calcutta in 1865, it is clear that the 
intention of the draftsman was to res¬ 
trict the right of appeal by prohibiting 
appeals (1) in respect of sentences or 
orders passed or made in the exercise of 
criminal jurisdiction as before, and (2) 
in respect of orders made in the ex- 
. ercisc of revisional jurisdiction in other 
leases, namely, civil cases. The result 
is that whereas in the Calcutta High 
Court a Letters Patent appeal lies 
against the judgments of a judge sit¬ 
ting alone in the exercise of civil revi¬ 
sional jurisdiction, in the High Court 
of Patna no such appeal lies. On the 
other hand, the effect pf the interpre¬ 
tation suggested by Mr. Das would be 
that the right of appeal has been not 
restricted but extended by the Letters 
Patent of this Court and that not only 
is there an appeal against civil judg¬ 
ments in revision as before but that a 
new right of appeal has been conferred 
against judgments passed in the c.xcr- 
cise of original and appellate criminal 
jurisdiction. In my opinion the language 
of the clause does not favour such 
an interpretation. 

Furthermore Cl. 10 appears under 
the heading of civil jurisdiction. It 
could not appropriately confer under that 
heading a right of appeal in a matter 
connected with the exercise of critninal 
jurisdiction. Obviously it intends to de¬ 
fine the limits of the right of ai)pcal 
against certain judgments on the civil 
side only. Therefore, in the present 
cases the order of Imam. J. ha\ing 
been clearly made in the exercise of 
criminal jurisdiciion the petitioners have 
Jio right of appeal. 

In this view it is unnecessary to 
decide whether or not the order of 

was one made in the exercise 
of revisional criminal jurisdiction, but 
if It were necessary to decide that 
point. I would say that his order was 
m revision of the order of the District 
Magistrate. The revisional powers con¬ 
ferred by the Criminal Procedure Code 
arc sufficiently >\idc to justify liis inter¬ 
ference in a matter of this kind. 

Hut there is another ground which 
opinion, completely fatal to 
Ml. Uas. In my opinion the order stay- 
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ing proceedings is not a judgment with¬ 
in the meaning of Cl. 10 Letters Pa¬ 
tent. The order contains no final aa- 
judication of the rights of the parties. 
To use the language of Sir Richard 
Couch, it is not a decision which affects 
the merits of the question between the 
parties by determining some right or 
liability [The Justices of the Peace for 
the Town of Calcutta v. The Oriental 
Gas Company {IjJ. It merely directs 
whether one case shall have priority in 
point of time over another. Therefore, 
there being no judgment, no appeal 
lies. The result is that both the peti¬ 
tions of appeal must be dismissed with 
costs. Hearing fee one gold mohur in 
each case. 

Thornhill, J. —I agree. 

v.s./R.K. _ Petitions dismissed. 

(1) L18721 17 W K 304. 
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Chapman and Jwala Prasad, JJ. 

Karu Mian — .Appellant. 

V. 

Tefo Mian iind others —Respondents. 

Appeal No. 1198 of 1916, Decided 
on 6tli July 1917, from appellate de¬ 
cree of Judicial Commissioner, Chota 
Nagpur. D/- 25lh July 1916. 

(a) Registration Act (1908), S. 17 (2) (i) 
and (vi)—Compromise decree — Permanent 
lease in favour of three—One suing for one- 
third of leased lands—Suit compromised— 
Each of three parties recognized as having 
right in one-third — Compromise incorpora¬ 
ted in decree—Such compromise does not re¬ 
quire to be registered — Civil P. C. (1908), 
O. 23, R. 3. 

Wliorc a permanent lease was taken of certain 
lands by three parties, and one of them snbse- 
queutly instituted a suit claiming about oiio- 
tliicd of the leased lauds, and the suit was settled 
by a compromise by which it was agreed that 
each of the three parties should be recogni/ed as 
luwing a separate right in one-third of the pro¬ 
perty, and the compromise was incorporated in a 
decree of the Court: 

Held : that such a compromise in which each 
defendant admits the plaintiff's claim to certain 
portions of the claim made by him in. considera¬ 
tion of the plaintiff .admitting each of the dofon- 
dant’.s claim for certain proirerty which each 
desires to retain, does not require to bo registered. 

IP MO C 21 

Per Jwala Pranml, .7.—Under O. 2-3. K. 3, 
Civil P. C., all terms v.’hich form the considera¬ 
tion for the adjustment of tiio matters in dis¬ 
pute, whether they form the subject-matter of the 
suit or not. become related to the suit and can 
bo embodied in the decree. Under S. 17. Regis¬ 
tration Act, Cl. (2) (vi), “a decree or order of a 
Court" does not require registration, and all tliat 
has to be seen is wliether the subject-matter of 
the subsequent suit was embodied in the coni- 
promise decree or not, and if the lands wore em¬ 
bodied in Ibo decree, it is not opoii in tbc sub- 
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•equent suit to go behind the decree and find out 
whether the lands were the subject-matter of the 
suit in which the decree was passed : 22 Mad. 

608 (P. C.) and 20 All. 171 (P-. C.), Foil .; 1 I. C. 
^1?>, not Foil. LPl42Cn 

(b) Registration Act (1908), S. 17 (2) (vi)— 
Principle governing exemption of decree from 
registration stated. 

The object of the Registration Act, requiring 
that a document should be registered is merely 
for the purpose of ensuring publicity of record in 
order to facilitate proof of execution and to pre¬ 
vent fraud, and it is on this principle that a 
decree which is an order of the Court has been 
exempted from registration. LP 141 C 1) 

Krishna Sahay —for Appellant. 

Sakti Kanta Bhattacharya —for Res¬ 
pondents. 

Chapman, J. — A permanent lease 
was taken of Chak Gamharia in Mouzah 
Karudih by three parties. The first 
party may be represented for the pur¬ 
pose of this case by the name of Tejo 
Mian, the second party by the name of 
Karu Mian and the third party Chatru 
Mian. Each took one-third of the pro¬ 
perty leased. In the y^ear 1906 Chatru 
Mian instituted a suit in which he claim¬ 
ed a raiyati right in 40 bighas of this 
land. The suit ended in a compromise 
in which it was agreed that each of 
the three parties should be recognised 
as having a separate right in one-third 
of the property, that one-third amount¬ 
ing in each case to 36 bighas. In the 
lands allotted to the party of Tejo 
Mian under that compromise, there lay 
the lands which form the subject of 
the present suit. In 1912 there was 
a survey Record of Rights, and this 
land, the subject of the present suit, 
was recorded in the name of Karu 
Mian. The present suit is a suit brought 
by Tejo Mian and his party for the re¬ 
covery of possession of this land, the 
claim being based upon the compromise 
in the suit brought by Chatru Mian in 
1906. A Civil Court Amin was appoint¬ 
ed to lay out the boundaries in accord¬ 
ance with the compromise, and he re¬ 
ported that the lands in suit were within 
the allotment made to the plaintiffs in 
that previous compromise. The Munsif, 
however, held that the compromise was 
not admissible in evidence for want 
of I'egistralion, and in appeal the learn¬ 
ed Judicial Coinn'i-s!o'icr has taken the 
opposite view and has held that regis¬ 
tration was not necessary, with the re¬ 
sult that he finds that the correctness 
of the survey record has been sufficient¬ 
ly rebutted by the evidence contained in the 
compromise decree. He accordingly de¬ 
creed tlie plaintiffs’ suit. Karu Mian 
now appeals to this Court. The first 
ground taken in appeal is that the learn¬ 
ed Judicial Commissoner is wrong and 


that the compromise decree in the^uit 
of 1916 is not admissible in evidence* 
for want of registration. 

The question for determination is 
whether the case comes within the ex¬ 
emption from registration contained in^ 
S. 17 (2) (1) Registration Act. The 
exemption is to the effect that the- 
clause requiring registration in such a 
case as the present does not apply 
to a decree of Court. The first ground 
taken is that inasmuch as this compro¬ 
mise decree dealt with the property not 
mentioned in plaint in the suit it was 
to that extent an improper decree, and 
was therefore not a decree within the 
meaning of the exemption above re¬ 
ferred to. Where however a case is. 
comprorriised in the manner in which j 
the suit of 1906 was compromised, I 
what occurs is, that each defendant ad¬ 
mits the plaintiff’s claim to certain 
portions of the claim made by him in 
consideration of the plaintiff admitting: 
each of the defendants’ claims for cer¬ 
tain property which each desires to 
retain. I understand that in such a case 
their Lordships of the Privy Council 
have held that registration is not ne-' 
cessary, and as an authority for this 
I would refer to the c^se of Pranal 
Anni v. Lakshmi Anni (1), where at 
p. 514 the following passageocci^swith 
reference to the objection made in that 
case that the compromise had not been 
registered. 

Their Lordships say: “If the parties 
after agreeing to settle the suit of 1885 
on the footing that they were each to 
take a half share of the lands involved 
in that suit and also a half share of 
the lands now in dispute, had in¬ 
formed the learned Judge that these 
were the terms of the compromise, and 
had invited him, by reason of such 
compromise, to dispose of the conclu¬ 
sions of the suit of 1885, their Lord- 
ships see no reason to doubt ,that 
the order of the learned Judge, if it 
had referred to or narrated these terms 
of j:ompromise, would have been judi¬ 
cial evidence, available to the appellant, 
that the respondents had agreed to 
transfer to her the moiety of the land 
now in dispute.” The same principle 
enunciated in more general terms will 
be found in a judgment of the Privy 
Council in the case of Bindesri Naik v. 
Gauge Saraii Saha (2). At p. 180 their 
Lordships say that they are satisfied 
that the .provisions of the Registration 
Act requiring registration do not apply 
to a proper judicial proceeding, wh^ 

TT) L18U91 2Snkf^“608^2GTA“r01 (P OJ- 
(2) U6983 20 All 171=25 I A 9 (P C). 
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ther consisting of pleadings filed by 
the parties or of orders made by the 
Court, It is true that the Calcutta High 
Court in some cases have hesitated to 
apply the full doctrine enunciated by 
their Lordships, and as an example 
of such a case I need only refer to the 
judgment of Mookerjee, J., in the case 
of Gurdeo Singh v. Chandrika Singh 
(3), but to my mind the principle 
should not be limited in its operation 
as it is founded not only upon authority 
but also on reason. The object of the 
Registration Act requring that a docu¬ 
ment should be registered is merely 
I for the purpose of ensuring publicity 
•of record in order to facilitate proof 
!of execution and to prevent fraud. 
These objects are certainly secured 
where a proceeding between the parties 
is one that takes place in the publi¬ 
city of a Judicial Court and given effect 
to by a decree which it would be 
.impracticable to force or farbricatc. It 
is, I understand, on this principle and 
no other that a decree which is an order 
of the Court has been exempted from 
registration. The question of Court-fee 
or Stamp^ does not appear to me to be 
relevant in the case. If the document 
requires a stamp, the omission to stamp 
It docs not necessarily defeat the suit. 
*1 he stamp can be recovered in the 
course of litigation. No question of 
Court-fees arises in the present case 
and this is an indication that the consi¬ 
derations of Court-fees are quite irrele¬ 
vant in the present connection. The 
amount of Court-fee payable would not 
have been greater if the suit had been 
one for partition. 

It is then contended that the com¬ 
promise was not given effect to in the 
decree. The decree is in the usual 
terms, that is to say, that the suit- is 
^creed in terms of the compromise: 
tnc comprornise is incorporated in tJie 
decree and is referred to therein. The 
compromise recites, as I have said, 
that an area similar in extent to that 
cl^aimed by the plaintiff in the suit 
should be allotted to him and each of 
the parties of defendants. This means 
that there was a give and take and that 
the defendants assent to the allotment 
oi the lands so given to the plaintiff 
was moved by the consideration of a 
snnilar assent by the plaintiff to the 
allotment to the two defendants. It 
IS impossible to say that such a com- 

of a decree in a case 

of that kind is not a proper proceeding 

flecree within the mcanig 
of the words o f _t^r_JLordshin<; of 

(3) LlJOil 30 Cat 193=1 I G 913 ^ 
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the Privy Council in the case reported 

Bindesri Naik v. Ganga Saran Sahu 
(2). It is also impossible to say that 
this give and take between the plaintiff 
and the defendant was not actually in 
fact given effect to in the decree- it 
tvp incorporated in it. The question 
whether the other defendants could have 
executed the decree is a different quets- 
tion. The fact is that the decree is. as 
It stands, evidence of an agreement 
between the parties under which certain 
lands were allotted to each and inas¬ 
much as It was a proper decree it was 
exempted from registration. I there¬ 
fore hold that the learned Judicial Com¬ 
missioner was correct in the view which 
he took of the law on the subject of 
registration* 

It is last contended that the learn¬ 
ed Judicial Commissioner should have 
gone into the question of the reports 
submitted by the Civil Court Amin, 
which had not been dealt with by the 
Munsif and to which objections have 
been made on behalf of the appellant, 

u mention is made of 

these objections in the judgment of the 
learned Judicial Commissioner, but be¬ 
fore we could interfere on this ground 
we should have to be satisfied that 
these objections were brought to the 
nonce of the learned Judicial Commis- 
sioncr. The fact is that no mention 
of this point is made in the memoran¬ 
dum of appeal^ even to this Court. 
The learned Judicial Commissioner says 
m this connection that the report clear¬ 
ly shows that the lands in suit fell to 
the share of the plaintiff-appellant. In 
my opinion the grounds taken in an- 

The appeal is 

dismissed with costs. 

Jwala Prasad, J —I agree. Tlie lands 
n suit were allotted to the plain¬ 
tiffs in 1906 by a compromise decree 
bearing date 10th August 1906 in con¬ 
nection with a Suit No. 398 of 1916 
brought by defendant 2 against the 
picsent plaintiffs and defendant 1 The 
Amin, who was deputed to indentify the 
lands in the present suit with those 
mentioned m the compromise decree 
of 1916, has held that the lands are 
identical with those allotted to the pre- 

said compromise 
decree. The only ground upon which 

(1. ^ contended by the learned vakil 
tor the appellant (defendant 1 in this 
case) that the decree of 1906 should 
not be given effect to is, that the de¬ 
cree embodied some lands which were 
not the subject matter in that case, 
lhat suit was for certain lands mea¬ 
suring roughly about 40 bighas, which 
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the plaintiffs in that case (now defen¬ 
dant 2) claimed as his onc-third share 
out of the entire 16 annas of the 
mourusi lease lands in Chak Gamharia 
Tanr held by him and defendants 1 
and 2 in that case as his co-sharers. 
The parties came to terms; all the 
16 annas lands of the mourusi lands 
in Gamharia Tanr were divided amic¬ 
ably amongst the parties and land equal 
to one-third was given to each of the 
three co-sharers. In such a compro¬ 
mise it is impossible to say that the 
Court could have given effect to only 
the lands claimed in the suit and not 
to the 16 annas lands which were divi¬ 
ded between the co-sharers. Under 

R. 3, O. 23, Civil P. C. “Where it is 
]>iovcd to the satisfaction of the Court 
that a suit has been adjusted wholly or 
in part by any lawful agreement or 
compromise, the Court shall order such 
agreement or compromise to be record¬ 
ed and shall pass a decree in accord¬ 
ance therewith, so far as it relates to 
the suit.” Now this evidently contem¬ 
plates that all terms which form the 
consideration for the adjustment of the 
matters jn dispute, whether they form 
the subject-matter of the suit or not, 
become related to the suit and can be 
embodied in. the decree. It would have 
been impossible for the Court to con¬ 
fine itself to the lands which the plain¬ 
tiff chose to claim in that suit without 
taking into consideration all the lands 
of the chak held by the -co-sharers and 
whicli they divided amongst themselves 
and thus settled their disputes once for 
all. 

All the lands of the chak though 
not actually claimed in the plaint were 
lands which related to the suit. The 
Court therefore had jurisdiction to give 
effect to the compromise lands, though 
not strictly claimed in that suit. The 
jn'inciplc of the ruling in Joti Kiiriive- 
iappa V. Izari Sirusappa (4) may well 
applv to this case. The contention of 
the appellant must therefore fail. The 
terms of the compromise were accepted 
bv the Court and incorporated in the dc- 
crcc based on the compromise. Under 

S. 17, Registration Act, Cl. (2) (vi), 
“a decree or order of a Court” does 
not requii'c registration. To my mind 
all that wc have to sec is whether the 
subject-matter of the present suit was 
embodied in the decree or not, and if 
the lands were embodied in the decree 
it is not our business to go behind the 
decree and find out whether the lands 
were the subject-matter of the suit in 
^\■hich the decree was passed. It will 

(4) 11007] 30 Mad 47ft. 
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be presumed in a case of this nature,, 
where a co-proprietor seeks to have his- 
share of the property, that the terms of 
the compromise, which purports to di¬ 
vide the entire property among all the 
co-proprietors parties to the suit, were 
before the mind of the Court when the 
decree was passed. I do not therefore 
think that there is any substance in the* 
contention that the compromise decree 
in so far as it related to the land which 
was' not directly the subject-matter of 
the suit of 1916, required registration 
under the Indian Registration Act. The 
point appears to be concluded by the 
principles deducible from the Privy 
Council .authorities in Bindesri Naik v. 
Ganga Saran Saha (2). It has not. 
moreover, been shown that the lands 
claimed in the present suit were not 
the lands included in those mentioned 
in the plaint of the former suit. The 
point of attack is a general one that the 
compromise decree dealt with more 
lands, i. e., 16 annas of the chak, 

whereas what was actually claimed by 
the plaintiff in that suit was a one- 
third share in the chak. I concur with 
all the other reasons and the view of 
the law on the subject as set forth in 
the judgment of my learned brother 
just delivered and agree that the ap¬ 
peal should be dismissed with costs. 
v.s./R.K. Appeal dismissed. 
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Roe and Coutts, JJ. 

Kamleshri Prasad Singh and another 
—Defendants—Appellants. 

V. 

Raghubans Prasad Singh and others 
_Defendants—Respondents. 

Appeal No. 146 of 1916, Decided 
on 10th December 1918, from Original 
decision of Sub-Judge, Monghyr. 

(a) Hindu Law—Joint family—Manager— 
Karta purchasing property—Presumption is 
that it is joint family property unless shown 
that it was acquired by private funds. 

Where a purchase of property is made in bis 
own name by the karta of a Hindu joint family, 
the presumption is that the property is acquired 
out of the family funds, unless it can be shown by 
definite evidence that the karta acquired the pro¬ 
perty from private funds and not from funds 
which wove in his hands as the head of the 
f.amilv. IP 144 0 ll 

(b) 'Hindu Law—Joint family—Manager-- 
Karta getting joint family bonds renewed 
will be presumed to have done it for benefit- 
of family. 

Where the head of a joint Hindu family col¬ 
lects money due upon family bonds, the presump¬ 
tion is that he makes the collections on behalf of 
the joint family, and if he re-issues the money 
collected on fre.sh loans, the presumption again is 
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that he issues it for the benefit of the family and 
not for his own private benefit. LP 144 C 21 

P. R. Das, Naresh Chandra Singh 
and Sivanandan Rai —for Appellants. 

Ganesh Duit Singh, Jal Gohind 
Singh and Purnendu Narain Sin/ia — 
for Respondents. 

Roe, J .—This appeal arises out of a 
suit for partition. The pedigree of 
the family is given in the plaint. It is 
descended from Brij Lai Singh and the 
property to be divided is the ancestral 
property of Brij Lai Singh together with 
four villages subsequently acquired, 
namely, Pandrak, Surajpore, Rasulpore 
and Bhagwanpore Bansi or Barauni. In 
the course of the trial the plaintiff 
sought for and obtained leave to add 
to the properties to be partitioned a 
number of debts which were alleged 
to be due to the joint family. 

The parties ai'e the descendants of 
the four sons of Brij Lai Singh, the 
plaintiff and defendants 1 and 2 being 
descended from the third son Parsan 
Singh, defendants 3 and 4 from the 
eldest son Rang Lai Singh, defendants 
5 and 6 from the second son, and de¬ 
fendants 8 to 13 from the youngest son. 

In the Court of first instance it was 
alleged that there had already been a 
partition of the whole estate and that 
threfore the suit should be dismissed. 
This issue was found against the defen¬ 
dants. Defendants 1, 2. 5. 6 and 7 do 
not appeal, defendants 3 and 4 appeal 
and defendants 8 to 13 have filed a 
cross-appeal. In the argument before 
us no attempt was made to contest the 
learned Subordinate Judge’s finding 
that no valid partition of the family 
property had taken place. 

The points for consideration are onlv 
(1) whether defendants 3 and 4 being 
the elder branch arc entitled to jethansi 
or an eldest son’s share; (2) whether 
the four villages I have named were a 
part of the joint familv estate or the 
self-acquired property of Rang Lai 
Singh, the grandfather of defendants 
3 and 4; and thirdly, whether a num- 
ber of bonds standing in the name of 
Gita Prasad Singh and his sons re¬ 
present loans made from the private 
purse of Gita Prasad or from the joint 
•family estate. The learned Subordi¬ 
nate Judge decided all these issues 
against the appellants. 

Upon the question of the eldest son’s 
share the learned Subordinate Judge has 
dealt only with the oral evidenre, and 
that evidence he has dealt with in a 
somewhat summary fashion. The docu- 
menatry evidence shows that upon a 
reference to arbitration of a disput<- 


with regard to the whole family pro¬ 
perty made in the year 1905 one of the 
arbitrators, Deokinandan Singh, drew 
up a statement^ of the rights of the 
parties and in it distinctly recorded a 
• 1 that the elder branch was en- 
titled to 5/21sts of the family property 
the remaining branches being entitled 
only to 4/21sts. Reading the evidence 
of Jhumak Singh, plaintiff’s witness 5. 
It is clear that he himself and anothcr 
of. the arbitrators acquiesced in the 
finding recorded by Deokinandan Singh. 
Deokinandan Singh himself gave e\’i- 
dence on behalf of the plaintiff and 
says that his decision regarding Je¬ 
thansi was most probably based on the 
oral evidence _ on behalf of the parties 
In 1908 a petition was filed by Sarjug 
Prasad Singh representing as the genea¬ 
logical table shows, the branch to whicli 
the plaintiff himself belongs, in pro¬ 
ceedings regarding the registration of 
the four villages under dispute upon the 
second point raised in this Court. "In 
this petition it is distinctly admitted 
that the branch is entitled to a'-jethansi 

Prasad Singh s branch, Bajrang Prasad 
states that up to ’60 vears ago lethansi 
custom was recognized in the' familv 
Seeing that there has admittedly been 
no partition since tlie separation from 
his brothers of Brij Lai Singh who is 
the great-grandfather of the majority 

Ray assume that there 
has been no partition for sixty years 

and that therefore it is impossible tor 

the custom of Jethansi, if it existed 60 

years ago, to have now died out. The 

quoted,coupled 
callpd evidence of the witnesses 

called by defendants 3 and 4 seems to 
nic conclusive proof of the cJTston 
alleged by defendants 3 and 4. and I 
would order that a partition of the 
immoveable property be made on the 
basis of a division of the property into 
21 pans, of which defendants 3 and 4 
will receive five parts, the remaining 
branches four parts each; the plaintiff’s 
branch being again sub-divided into 
two equal shares of two annas each to 
the plaintiff ot the one part and defen¬ 
dants 1 and 2 of the second part. 

I can see no reason to disturb the 
finding of the learned Subordinate 
Judge that the villages in disppute were 

acquired ,from joint funds. Mr P R 

Das admits that if the burden of proot 
s on Inni to show from what means 
the acquisition was made, his evidence 
docs not support the burden of proo^ 

nn ?l. ®“e:sests however' that 

on the basis of the derision in the case 
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of Bodh Singh Doodhooria v. Ganesk- each member of the family playing 
thunder Sen (1) there is no burden of for his own hand. The presumption is 

proof on him at all since it is shown that the head of the family in collecting 
by the arbitrators’ award and by the the moneys, due upon these bonds was 
■CTidence on both sides that the family collecting on behalf of the joint family; 
has for a very long time had separate and if he re-issued the moneys col- 
accounts and have issued loans from lected on fresh loans, the presumption 
their separate private funds. The ruling would again be that he issued them 
in question is based, I take it, upon for the benefit of the joint family and 
the principle that where all the family not for his private benefit. It is im- 
has been dealing in immoveable pro- possible for us upon the materials 
perty as self-acquired property, the pre- before us to come to a definite finding 
■sumption that all immovable property ac- with regard to each of the loan shown 
quired in the name of any member oi in the schedule. We must therefore 
the family is joint property at once direct that further proceedings be taken 
disappears. There is nothing upon the in the lower Court with regard to the 
record to show that any other branch loans standing in the names of Gita 
of the family has been making private Prasad and the members of his branch 
acquisitions of immoveable property. and claimed by him as his exclusive 
The evidence with regard to separate property. This enquiry will take the 
transactions is limited to the issue of form of a taking of an account. A Corn- 
loans upon simple bonds. No case has . missioner will be appointed to examine 
been cited of separate acquisi- the accounts of Gita Prasad and 
tions of immovable property by to ascertain what has been the subse- 
lany of the junior branches. It is admit- quent history of the bonds outstanding 
ited that Rang Lai Singh, in whose name in 1905, and, having ascertained, first- 
thesc properties were brought, was at ly, what sums have been realised and 
the time of the purchase the Karta not re-issued, and secondly, what sums 
of the family. I am of opinion that have been realised and re-issued, he 
liis descendants were required to show will apportion the bonds, which have 
by definite evidence that he acquired been the fruit of previous realisations 
these properties from private funds and or renewals of loans previously issued 
. not from funds which were in his hands when the family was joint, among jthe 
as the head of the family. It being four branches in equal shares. It is 
admitted that they have failed to show clear upon the evidence that there is 
this, the learned Subordinate Judge's no Jethansi custom with regard to 
'c ision upon this point must be up- moveable property. He will also appor- 
held. tion Gita Prasad’s liability upon the 

the learned Subordinate Judge has sums realised from previous loans and 

dealt with the question of the owner- not re-issued. 

ship of the bonds standing in the The appeal should be decreed in part, 
name of Gita Prasad in even more The immoveable pproperty, including 
summary fashion than that in which he the four villages regarding which there 
disposed of the other points in dispute. is a adispute, will be divided as indi- 
It is quite clear from the evidence of cated in the body of the judgment and 
the plaintiff’s witness at p. 19 and from an account will be taken of the money- 
ihc award of Dcokinandan Singh at lending business of Gita Prasad’s 
29 that from 1314 onwards Gita branch and an adjudication made there- 
the manaeer of such busi- on on the terms above recorded. I 
,^css as "emained ^oim after would note that the cross-ap^al of 

dice of the family dispute to Gita Prasad is not pressed. We are 

tion in 1905 Dcokinandan Singh him- asked only to say that the Commis- 
self admits in bis evidence at p. 17 sioner in making the partition of the 
that when he went into the accounts immovable property will have regard to 
with the intention of settling the dis- the general rule of partition, that all spe- 
Dutes he found that there were 142 cific plots or villages held in severalty 
debtors of the joint family on bonds by any member of the family will, as 
•vncl bahi khatas. His award shows that far as possible, be allotted to his 
with regard to one of these bonds share on partition. Having regard to 
•It least the consideration had not been the result of this apppeal we make no 
Advanced by Gita Prasad alone. It also order as to costs either in this Court 
appears from that award that there or in the Court below, 
was considerable confusion regarding Coutts, J. —I agree, 

the realisation of t he various debts . v.s./R.K. Appeal partly decreed. 

(1) L18731 10^w R 35C=12 B L R 3l7 (P 0) - 
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A. I. R. 1918 Patna 145(1) 

Roe, J. 

Daroga Raut —Plaintiff—Appellant. 

V. 

Parema Kuer — Defendant— Respon¬ 
dent. 

Second Appeal No. 831 of 1917, 
Decided on 2nd February 1918. 

Court-fee* Act (1870). Sch. 1, Art. 1 and 
Sch, 2, Art. 17—Cross-objection in suit for 
ceclaration must bear ad valorem court-fee. 

The words “or cross objection’’ have been deli¬ 
berately omitted from Art. 17, Sch. 2. Therefore 
A cross-objection in a suit for a declaration must 
bear ad valorem court-fee under Art. 1, Sch. 1, 
•Court-fees Act. [P 145 Q 1 "] 

Judgment. —I think it is rash to 
assume that an item has been omitted 
from a schedule by an oversight. It 
seems to me logical to say that if a 
party who has been refused an order 
altering a summary decision or entry 
in a register or a declaratory decree 
or an order setting aside an award or 
an adoption is aggrieved by such an 
order, he should file an appeal against 
ithat refusal. It is as reasonable to say 
that the words “cross-objection” have 
^been deliberately omitted from Art. 17, 
las it would be obviously right to say that 
the words "written statement, pleading, 
set-off or counter-claim’’ have been de¬ 
liberately omitted from that Article. 
There is in the result of this conclusion 
no hardship. An unsuccessful litigant 
genuinely desirous of one of the reliefs 
contemplated by Art. 17 is at liberty to 
file an appeal forthwith irrespective of 
any action that may be taken by his 
^versary, and pay on the appeal a 
Court-fee of Rs. 10. If he asks for such 
a relief only because his adversary has 
preferred an appeal, he will be required, 
if his own appeal is time-barred, to pay 
an ad valorem fee. If his appeal is not 
time-barred, he should seek his remedy 
by a regular appeal, not by a cross-ob- 
jcc.tion. 

v.s./r.k. Order accordingly. 
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Jwala Prasad, J. 
Bhawani Sahu —Petitioner. 


V. 

Pretti Mashi Christian — Opposite 
Party. 

Criminal Revn. No. 404 of 1917, 
Decided on 6th December 1917, from 

order of Deputy Commissioner, Chota 
Nagpur, Ranchi. 


PenM Code {I860). S. 379-Crop cut and 
removed by order of and in presence of 
cused—He is suilty. 


ac 
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Where a crop was dishonestly cut and removed 
by the order of the accused, he himself being 
present ; 

-Held : that the accused was guilty of an offence 
under S. 379. [p 146 q j] • 

Rai Guru Saran Prasad —for Peti¬ 
tioner. 

■Amir Hasan —for Opposite Party. 

Judgment. —The petitioner has been 
convicted of an offence under S. 379, 
I. P. C., for having removed certain 
crop off the land belonging to the com¬ 
plainant. The petitioner took a usufruc¬ 
tuary mortgage of six annas of the 
village on 6th June 1916. This share 
was before that in the possession of one 
Jai Nath as usufructuary mortgagee 
thereof. The land from which the crop 
was removed was settled by Jai Nath 
in 1907 with the complainant for three 
years, and the name of the complainant 
was recorded in the Survey Record of 
Rights of 1910 as gair dakhilkar, that 
IS, non-occupancy tenant. Both the 
Courts have held that the complainant 
continued to be in the possession of the 
land peacefully up to 1916 and had 
been paying rent of the same to the 
previous mortgagee Jai Nath. It has 
also been held that the crop in question 
Nvas grown by the complainant. At the 
time of cutting the crop the complainant 
wanted to assert his right and demand 
the crop from the accused. The com- 
plainant refused to give any produce 
of the land except the rent. When the 
crop was ready, the accused collected 
men of the village and had the crop cut 
and removed on 9th November 1916 
The accused petitioner along with four 
others of his men were sent up for 
trial. The Magistrate acquitted the other 
persons sent up and convicted the peti¬ 
tioner, upon the ground that he was 
directly concerned with the land and 
that It was by his order that the paddy 
was forcibly cut, whereas the other aci 
cused were only present there and help¬ 
ed the petitioner. The Deputy Com¬ 
missioner in appeal has held that the 
complainant and his partners held peace¬ 
ful possesion of the land until Bhawani 
Sahu. the petitioner, obtained a foot¬ 
ing in the village, and that the present 
case IS the outcome of an attempt on 
the part of the accused to obtain for- 
uJlf possession of the complainant’s 
land. Upon the above findings the 
L.ourts below have convicted tlie ac¬ 
cused under S. 379. 

The only ground urged aj?ainst the- 
conviction on behaU of ^hc penitioner i! 
that there is no finding that the ac- 

removed the crop, or 
tbat he himself removed the crop. As 
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to the latter, the finding is that the 
accused ordered the romovul of the 
crop; that the others cut and removed 
it, and that the accused was present. 
The removal of the crop being by the 
order of the accused, the accused is 
responsible for it and is guilty under 
S. 379, if there be dishonest intention. 
As to whether there was a dishonest 
intention on the part of the accused in 
removing the crop, no doubt the Courts 
below have not used the expression dis¬ 
honest intention: but from the findings 
of the Courts below there can be no 
other meaning than that the Courts in 
substance held that the removal was 
dishonest. The point is so clear that 
I would not have thought of discussing 
it in detail but for the insistence of the 
learned vakil on behalf of the peti¬ 
tioner that the facts found by the Courts 
below do not amount to a dishonest re¬ 
moval of the crop within the meaning 
of S. 379. I. P. C. S. 24 defines 
dishonesty as consisting in the doing of 
an act with the intention of causing 
wrongful gain to one person or wrongful 
loss to another. S. 23 defines wrongful 
gain as a gain by unlawful means of pro¬ 
perty to which the person getting it is 
not legally entitled and wrongful loss is 
a loss by an unlawful means of^ property 
to which the person losing it is legally 
entitled. Therefore the question is whe¬ 
ther the accused could be legally en¬ 
titled to the crop grown by the com¬ 
plainant. 

There is no dispute that the crop was 
grown by the complainant and that the 
complainant was in possession of the 
’and itself up to 1916 and continued to 
be in possession up to the time of the 
occurrence. There can be no pretence 
on behalf of the accused that he was 
entitled, on the strength of his usufruc¬ 
tuary mortgage, to cut and remove the 
crop when he allowed the complainant 
to cultivate the land and to grow the 
crop. Now the act of the accused was 
therefore an act whereby he was trying 
to have a wrongful gain of the pro¬ 
perty. On the other hand, the removal 
of the crop was going to make the com¬ 
plainant lose the property to which he 
was legally entitled, so it is a clear 
case of a wrongful gain to the accused 
and a wrongful loss to the complainant; 
and tliercfore the action of the accused 
was dish(^i\est in forcibly removing the 
crop Iro ii the possession of the com¬ 
plainant. i hcre can be no question as 
to any bona fide dispute as to the crop. 
There might have been a bona fide dis¬ 
pute as to the right to possession of 
the land in June when the land was 
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fallow. The fin<Hngs are sufficient to 
show that the action, of the accused was 
dishonest. The conviction is therefore 
upheld and the petition rejected. ' 
v.s./R.K. Petition rejected. 

A. I. R. 1918 Patna 146- 
Atkinson and Ali Imam, JJ. 

Ritbaran Singh and others —Accused 
—Appellants. 

v. 

Emperor —Opposite Party. 

Criminal Reference No. 12 of 1917 
and Criminal Appeals Nos. 189 and' 
201 of 1917, Decided on 6th October 
1917 against order of Sess. Judge,' 
Purnea. 

(a) Penal Code (45 of 1860), $8.34, 147, 149,. 
325 and 326—Failure of proof of common 
object of unlawful assembly — Individuals 
alone can be convicted on proof of parti¬ 
cular offence. 

Where the alleged common object of an unlaw¬ 
ful assembly fails, the accused persons cannot be 
convicted under S. 147 or under S. 825 or S. 326 
with reference to Ss. 34 and 149. They can only 
be convicted if individual acts of illegality can 
be proved against each of them individually. 

LP 150 C 2. P 151 0 n 

(b) Penal Code (45 of I860), Ss. 34 and 149 
—Unlawful assembly—Common object must 
agree in essential particulars—For convic¬ 
tion under S. 34 proof of common intention 
as distinguished from common object ia 
necessary. 

In order to sustain a conviction in a case of 
unlawful assembly the rule is that the common 
object stated in the charge must agree in essen¬ 
tial particulars with the common object estab¬ 
lished in the evidence. The language of S. 34 
is far more restrictive than that of S. 149 and 
the Legislature clearly intended to narrow down 
the scope of S. 34. To establish guilt under that 
section, it is nece.ssary to prove a common inten¬ 
tion as distinguished from a common object and . 
it must be shown that the crimical act was com¬ 
mitted in furtherance of that intention. 

LP 150 0 1, 2J 

(c) Criminal Trial—Strict proof of rela¬ 
tionship necessary to bind master by state¬ 
ment of servant—Tort. Vicarious liability. 

In a criminal trial if it is intended to bind a 
master by a statement of his servant, the rela¬ 
tionship of master and servant must be strictly 
proved. It is not sufficient to say that because a 
man accompanied another to the tbana, the 
former is a servant of the latter. LP 149 0 11 

(d) Criminal Trial—Conviction—Conduct 
of accused in giving false name and false 
residence on arrest is not sufficient in itself 
for conviction. 

Tlio conduct of an accused in giving a false 
name and false residence on arrest, indicates his 
desire to evade arrest by the police, and the eva¬ 
sion of arrest itself may give ground for suspicion 
and 3nay bo regarded as some evidence of guilty 
intent, but tliat alone is not sufficient and con¬ 
clusive in the absence of reliable evidence for the 
purpose of conviction. Such conduct is not a 
part of the res gestae of the criminal act with 
which the accused is charged. LP 161 ^ 1» 
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(e) Criminal Trial—Court’s duty—Prosecu¬ 
tor should be required to adopt correct and 
proper attitude in examination-in-chief of 
witnesses—Inadmissible evidence should not 
be allowed. 

It is the duty of the Judge to control the exa¬ 
mination of witnesses and to require only legal 
questions to be put in a legal way. He should 
requiro the prosecution to adopt a correct and 
proper attitude in the examination of witnesses. 
The Crown Prosecutor should put such questions 
only as are relevant and should not get facts 
admitted in evidence that are inadmissible. 

LP 152 C 1, 21 

(f) Criminal P. C. (5 of 1898), S. 145—Actual 
factum of possession should be determined. 

Under S. 145 as between tho rival claimants, 
the actual factum of possession is a vital ques¬ 
tion for determination. (_P 148 0 2] 

Hasan Imam, Lai Mohan Gangiili 
and Nirsu Narayan Singh —for Appel¬ 
lants. 

Sultan Ahmad and Jyotish Chandra 
Dhattacharya —for the Crown. 

AH Imam, J.—This is an appeal pre¬ 
ferred by ten persons who have been 
convicted and sentenced by the Sessions 
Judge of Purnea. The learned Judge 
has also referred the case under S. 374, 
Criminal P. C. The appeal and the re¬ 
ference have been considered together. 
One of the appellants Sanphul Singh, 
who was accused 2 in the trial, has 
during the pendency of the appeal died, 
and his appeal has thus abated. The 
other appcallants have been convicted 
and sentenced under the Penal Code 
as stated below: — 

Accused 1 .—Ritabaran Singh—under 
Ss. 147, 148 and 302 and has 'been 
sentenced to death lor the murder of 
Sajiwan Pandey. 

Accused 5 and 4—Bhuti Singh and 
Garib Rai—under Ss. 147 and 325 
and have been sentenced to six years’ 
rigorous imprisonment each for riot¬ 
ing and having caused grievous hurt 
to Ram Swarup and Ram Jug. 

Accused 8.—Jia Lai—under Ss. 147 
and 325 and sentenced to six years’ 
rigorous imprisonment for rioting and 
for causing grievous hurt to Ram 
Swarup Pandey. 

Accused 3.—Jadu Singh—under Ss. 
147 and 325 and sentenced to six 
years’ rigorous imprisonment for riot¬ 
ing and having been “one of the as¬ 
sailants of Ram Jug who received 
grievous hurt.” 

Accused 6. — Jugeshwar Singh— 
under Ss. 147 and 325 and sentenced 
to rigorous imprisonment for five years 
tor noting and having been ’’one ot 
the assailants of Ram Jug ” 

Accused 7. — Bhabichand Singh_ 

under Ss. 147 and 325 and sentenced 
to rigorous imprisonment for six years 


for rioting and having been “one of the 
assailants who grievously hurt Ram 
Jug.” 

Accused 9 and 10.—Kuni Singh and 
Peare Dahiar—under S. 147 and sen¬ 
tenced to six months’ rigorous impri¬ 
sonment for rioting. It may also be 
mentioned that the accused Bhuti, Bha¬ 
bichand, Garib, Jai Lai and Jadu have 
also been convicted under S. 326 “for an 
assault on Sajiwan” resulting in his 
death, and been sentenced to seven 
years’ rigorous imprisonment. 

It is evident on the record that a 
very serious breach of the peace took 
place on 17th January 1917, at the 
village Tarauni in the jurisdiction of 
the Dhandhaha Thana in the district 
of Purnea. The scene is laid on a 
piece of land measuring about 36 acres, 
which has the tenure of one Pandey Man- 
jhi in the zamindari of Syed Azad Reza 
of Purnea. The history of this land dis¬ 
closes beyond the shadow of a doubt 
that it has been for some time a bone 
of contention between Ritbaran Singh, 
accused 1, on the one side, and Sa¬ 
jiwan, the deceased. Ram Nagina, Ram 
Jug and Dharam Deo on the other. 
Indeed it is the struggle for the pos¬ 
session of this*' land that has culmi¬ 
nated in the disturbance of 17th Janu¬ 
ary last. 


The prosecution case is that Sajiwan 
had an eight-annas undivided share in 
the land with Ram Nagina, Ram Jug 
and Dharam Deo who were holding the 
remaining eight-annas. It is alleged 
that Ritbaran the principal accused, 
came to the land at the head of a 
large mob of 100 or 150 men armed 
with spears and lathis at about noon, 
wlicn S^jiwQTi snci his p^rty were pc<icc* 
fully occupied in uprooting and har¬ 
vesting their Tori (mustared) crop with 
the help of their labourers on the land 
in question. It is said that Ritbaran 
called upon Sajiwan and the labourers 
to desist from uprooting the crop, that 
Sajiwan refused to listen to them and 
that thereupon Ritbaran gave him a 
spear thrust in his abdominal regions 
causing a mortal injury to which ho 
succumbed that night. It is also alleged 
that on intervention Kam Swarup, the 
brother of Sajiwan, and Ram Jug, tlic 
cosharcr, were also severely assaulted. 
One Nawaxi Tiara, labourer of Sajiwan 
Pandey, was also hit with a spear 
after he had run away from the la id 
and rcac he 1 Sukul Darga’s house some 
distance from the place of occurrence. 
One Dukha. also a labourer, received a 
spear woiuid when he was running away 
from tile field and was chased. It will 
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thus appear that not less than 5 per¬ 
sons, namely, Sajiwan, Ram Jug, Ram 
Swarup, Nawazi Tiar and Dukha were 
wounded on the side of the prosecution. 
Two men, namely, the accused Bhuti 
Singh and Bhabichand Singh also sus¬ 
tained injuries, but it is suggested that 
they did so by accident in the affray”. 

As the charges framed against the 
accused relate to the injuries on Saji- 
Ram Swarupand Ram Jug, it will not 
perhaps be necessary to enter into a 
detailed examination of circumstances 
under which the remaining four persons 
came by their injuries. Ritbaran Singh 
denies the title and possession of Saji¬ 
wan to the land, the subject-matter 
of dispute, and avers that he was de 
facto in possession of this land and he 
claims to have a good title thereto. He 
also denies his presence at the place of 
occurrence on 17th of January and his 
participation in the riot that took place 
on that occasion. The accused Jadu 
Singh, Jugeshwar Singh, Kunni Singh, 
Peare Dahiar, Garib Rai and Jailal 
Rai also deny their presence at the 
occurrence. The two accused Bhuti 
and Bhabichand Singh allege in their 
written statements that an unlawful as¬ 
sembly composed of Sajiwan and his 
supporters wanted to uproot the Tori 
crop forcibly and were opposed by the 
servants and ploughmen of Ritbaran 
Singh, in the course of which these 
two accused persons received their in¬ 
juries. It would appear from the above 
that there was admittedly a fracas bet¬ 
ween the party of Sajiwan Pandey on 
the one hand and the party of Ritbaran 
Singh on the other on the lands form¬ 
ing the subject-matter of dispute on 
17th January 1917, and that one of 
these was in possession of the land 
when the other tried to dispossess him. 

The case went to trial before the 
learned Sessions Judge with seven 
counts, out of which the first, the se¬ 
cond and the seventh can be sustained 
only if the assembly of Ritbaran Singh 
and his party is proved to have been 
unlawful. In other words, the common 
object of the assembly must be proved to 
come within the mischief of S. 141. 
Penal Code. The common object as set 
out in the charge was “to beat off the 
party of Sajiwan Pandey, Ram Jug Du- 
i)cy, Dhai-amdco Singh and others with 
their labourers from certain lands, loot 
ilic Tori grops harvested by them and 
lake forcible and wrongful possession 
of ihe land.” It is evident from the 
language of the charge that the com¬ 
mon object of the assembly was to dis- 
))osscss Sajiwan and his supporters of 


the land dispute from their alleged law¬ 
ful possession and that^ the crowd 
headed by Ritbaran Singh came to 
carry out this object. As between the 
rival claimants the actual factum of pos¬ 
session^ becomes a vital question for 
determination. If Sajiwan Pandey was 
lawfully in possession then he and his 
supporters were in peaceful occupation 
of the land, and Ritbaran’s assembly 
of a riotous mob must be held to have 
had an unlawful common object, viz., 
to wrongfully dispossess Sajiwan Pandey 
from the land in question. On the other 
hand if Sajiwan Pandey was a trespasser 
and his supporters, though cosharers of 
Ritbaran Singh, were actively abetting 
the trespass by Sajiwan Pandey and 
Ritbaran and his men in vindication of 
his right and title coupled with posses¬ 
sion advanced to maintain Ritbaran’s 
possession and oppose dispossession by 
Sajiwan Pandey and his supporters, 
then the common object of the assemb¬ 
ly would not be unlawful. For this pro¬ 
position there is ample authority 
which will be referred to later. On the 
question of fact as to whether Sajiwan 
Pandey or Ritbaran Singh was in pos¬ 
session of this land, it will be necessary 
to scrutinize the evidence on the record. 

The prosecution has adduced oral 
and documentary evidence in support of 
its case. The oral evidence is directed 
to establish that Ritbaran Singh was 
never in possession of any portion of 
the land in dispute and that ever since 
Sajiwan’s purchase of the land, which 
dates back to 10th November 1915, 
the latter has exclusively exercised acts 
of possession over it, and that even be¬ 
fore the Sajiwan’s vendor, one Shiya- 
nandan was in undisturbed possession 
of this land to the extent of eight annas 
from 9th April 1913, when he purchased 
an eight-annas tenure-holder’s share 
in the same at an auction sale. The 
prosecution witnesses deny the posses¬ 
sion of Ritbaran at any time on any 
portion of the tenure even prior to the 
auction sale. The accused Ritbaran has 
not given any evidence but relies on 
such evidence as has been brought on 
the record in the course of the trial 
by the prosecution and on the strength 
of which his Counsel urges possession 
of the land in dispute has been conclu¬ 
sively proved. (His Lordship discuss¬ 
ed the evidence at great length and in 
the course of this discussion with re¬ 
gard to a statement made by a person 
alleged to have been an agent of the 
accused observed and proceeded to find 
as follows:) The learned Government 
Advocate has asked us to treat this 
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statement of Rangi as that of an agent 
binding his principal, the accused Rit¬ 
baran. The elementary rule is that be¬ 
fore the admission of an agent can be 
received, the fact of his agency must 
be established. This is usally done by 
proving that the agent has acquired 
credit by acting in that capacity on 
former occasions and that he has been 
recognized by the principal in other 
instances of a similar character to that 
in question (Roscoe on Evidence).The 
' only evidence on the record on this 
point that has been placed before us 
is that of Kamla Prasad, Head Consta¬ 
ble. In his examination-in-chief he 
says—“Rangi Singh was Ritbaran 
Singh’s servant.” Nothing has been eli¬ 
cited from him to show how he came to 
know of the relationship of master and 
servant existing between Ritbaran and 
Rangi Singh. Evidently his acquain¬ 
tance with Rangi Singh was of short 
duration. He says in cross examination; 

^—“I saw Rangi Singh for the first time 
in December 1916. He went with Rit¬ 
baran to the Thana; he had no business 
of his own then.” This man’s evidence 
has been challenged in cross-examina¬ 
tion and the entry (Ex. 23) containing 
the statement of Rangi Singh was put 
to him as having been concocted in col¬ 
lusion with Sajiwan Pandey. We find 
nothing in his re-examination to show 
the source of his knowledge regarding 
Rangi Singh being a servant of Ritba¬ 
ran. In a criminal trial if it is intended 
to bind the master by the statement of 
servant, the relationship of master and 
servant must be strictly proved. 

It is not sufficient to say that because 
a man accompanied another to the 
Thana the former is a servant of the 
latter. Then again, there is no evidence 
that Rangi Singh had any authority 
from Ritbaran Singh to make the state¬ 
ment he did, nor is there anything on 
the record that there were any other 
instances of a similar character to that 
before us when there was recognition by 
the principal. As regards Ex. 33, the 
document does not bear anybody's sig- ' 
nature as mentioned before, nor is it 
proved to have been in the handwriting 
of the accused Ritbaran. The learned 
Counsel on behalf of the accused Rit¬ 
baran has repudiated Exs. 32 and 33. 
The learned Sessions Judge has relied 
on these documents. For the reason 
given above, we do not consider they 
have been properly admitted, but even 
it they be considered as evidence in the 
<^sc there is little doubt that tip to 
9th January 1917 the Tori crop was 
claimed by Ritbaran to have been his. 


It has been suggested on behalf of the 
prosecution that Exs. 32 and 33 go to 
show that on 9th of January 1917 Rit¬ 
baran had been dispossessed, because 
Ram Swarup and Ms men had uprooted 
and removed a portion of the crop 
growing on the lands. We are unable 
to take that view, for the removal of a 
part of a crop by trespassers cannot be 
held to be dispossession of the right 
and lawful owner who had possession of 
the rest of the crop grown by him and 
standing on the land. There seems to 
have been no action taken by the Police 
after Ex. 32 was recorded. We do not 
consider that this inaction was justi¬ 
fiable, when information was laid of 
the facts of an unlawful assembly be¬ 
ing in existence whose members were 
uprooting and taking away the crop not 
grown by them from land not in their 
possession to the extent of an eight 
annas share. The next document to be 
referred to is Ex. 5, wMch purports to 
be an entry in the station diary of 
Dhandhaha Thana on 15th January 
1917, and the entry is in the form of 
a note of Ram Nagina Dubey’s infor¬ 
mation of an apprehansion of a breach 
of the peace. It runs as follows: — 
“Ram Nagina Dubey, a resident of 
Tarauni, came to the Thana and report¬ 
ed that a land dispute exists between 
him and Ritbaran Singh of the same 
village for two or three years; Sanphul 
Singh, Jadu Singh, Garib Rai, Bhabi- 
chand Singh and others of Chandwa 
village are coming to the land to put 
Ritbaran in possession of it, and they are 
threatening to cause loot, to assault us 
and to set fire to houses when the op¬ 
portunity comes. I report this for the 
future. 

The information has therefore been 
entered in the diary.” This informa¬ 
tion of Ram Nagina Dubey makes no 
mention of Sajiwan Pandey and formu¬ 
lates as a case a land dispute existing 
between him and Ritbaran Singh for 
two or three years. The whole history 
of the case docs not show that there 
has been any question between Ritbaran 
on one side and Ram Nagina with his 
cosharers and Ram Jug and Dharam- 
dco on the other. The last three men 
are admitted by the defence to be the 
representatives of Brijpal and their share 
of eight annas of the tenure has never 
been questioned. It is therefore of no 
assistance to the prosecution on the 
question of the alleged possession of the 
eight annas of the tenure by Sajiwan 
Pandey. After a very careful considera¬ 
tion of the oral and documentary evi¬ 
dence on record relative to the posses- 
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sion of this eight annas share of the 
tenure in dispute between Ritbaran 
Singh and Sajiwan Pandey, we are 
forced to the conclusion that ever since 
Ritbaran was put in possession by Shiv- 
nandan Sahu, who was a benami pur¬ 
chaser for him at the auction-sale, the 
accused Ritbaran continued in posses¬ 
sion and that his possession has never 
since been disturbed and that the efforts 
of Sajiwan Pandey and his supporters 
to oust Ritbaran were infructuous, and 
that on 17th January 1917, when this 
serious breach of the peace took place 
and Sajiwan Pandey was mortally 
wounded, Ritbaran was in actual pos¬ 
session of the tenure in respect of his 
eight annas share. Our finding there¬ 
fore is that dispossession of Sajiwan 
Pandey and his supporters was not the 
object of the supporters of Ritbaran on 
the day of occurrence. On the contrary 
we find that their presence and such 
violence as they committed was due to 
and with the object of resisting the 
dispossession of Ritbaran, who was in 
actual and existing occupation and en¬ 
joyment of liis share of the tenure. 

In view of this finding the question 
that arises for consideration is how far 
the charge under Ss. 147, 148 and 

149, framed by the learned Judge can 
be sustained against the accused. The 
common object as set out in the charge 
has three component parts in it, namely, 
first, to beat off the party of Sajiwan 
Pandey, Ram Jug Dubey, Dharamdeo 
Singh and others from certain lands; 
second, to loot the Tori crops under 
harvest by them, and third to take for¬ 
cible and wrongful possession of the 
lands. If Ritbaran Singh was in pos¬ 
session and not Sajiwan Pandey, as we 
have found, the object of the assembly 
must be held to have been resistance 
against dispossession of Ritbaran and 
each of the three component parts set 
out in the charges must fail, for every 
one of them as an illegal act rests on 
the assumption that Sajiwan Pandey and 
his supporters were in possession, which 
we are unable to hold. 

The question then is whether the con¬ 
viction of the appellants for noting can 
stand in the light of the above finding. 
To sustain a conviction in a case of 
.unlawful assembly the rule is that the 
common object stated in the charge 
Imust agree in essential particulars with 
• the common object established on the 
jevidence. As we find the accused Rit- 
:baran was in possession of the land and 
I not Sajiwan Pandey, we are forced to 
the conclusion that the common object 
stated in the charge has not been sub¬ 


stantially established [Pachkauri v 
Queen-Empress ( 1 ), Poresh Nath Sircar 
V. Emperor (2), Silajit Mahoto v. Em¬ 
peror (3) and Fateh Singh v. Emperor 
(4)J. In the circumstances charges 
Nos. 1, 2 and 7 must fail and the con¬ 
viction and sentence of all the accused 
thereunder must necessarily be set aside. 

Having regard to our opinion on the 
first portion of this case, the further 
consideration of the facts must be con¬ 
fined to the question of direct and in¬ 
dividual culpability as distinguished from 
constructive guilt. Before proceeding to* 
deal with this question in detail we de¬ 
sire to consider a suggestion that was 
put fonvard by the learned Government 
Advocate. He asks us to apply S. 34, 
I. P. C., to the facts of this case. We 
have examined the question from his 
point of view, but on the facts and 
circumstances of the case we are un¬ 
able to agree with the suggestion put 
forward by the learned Government 
Advocate. The language of S. 34 is 
far more restrictive than that of S. 149, 
and the Legislature clearly intended to 
narrow down the scope of S. 34. To 
establish guilt under that section, it is 
necessary to prove a common inten¬ 
tion and it must be shown that the cri¬ 
minal act was, committed in furtherance 
of that intention. On the evidence it is 
difficult to hold that among the assai¬ 
lants of Sajiwan there was a common 
intention to kill him, or cause griev¬ 
ous hurt to him: so also as regards the 
assailants of Ram Swarup and Ram Jug. 
On the evidence there can be no doubt 
that there was use of force generally 
and promiscuous blows were given. This 
negatives the theory that the assault 
on any particular man was induced and 
carried out by a preconcerted design 
to deal with him in a particular way. 
For the application of S. 34 it must be 
shown that there was a common intention 
as distinguished from a common object. 
The rulings quoted by the learned Judge 
for constructive guilt reported as Emperor 
V. Ram Newaz (5), Haniiman v. Em¬ 
peror (6) and Gouridas Namasudra v. 
Emperor (7) are distinguishable and 
the facts and circumstances to which 
they apply are different from those of the 
present case. We are therefore of opinion 
that the case before us is not one which 


(1) 1.18971 24 Cal C86. 

(2) L190G1 33 Cal 295. 

(3) 119091 30 Cal 8G5=4 I C 19. 

(4) AIR 1914 Cal 286=20 I 0 140=41 
Cal 43. 

(5) L19131 35 All 506=21 I C 663. 

(G) L19131 35 All 560=21 I O 1005. 

(7) L19091 3G Cal 659=2 I 0 841. 
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I falls within the meaning of S. 34, 
j Penal Code. 

We now proceed to deal with the 
case of each individual accused and 
start with the case of the principal ac¬ 
cused Ritbaran Singh who has been 
convicted under S. 302, I. P. C., and 
sentenced to death. In order to do this 
it is necessary to state what the pro¬ 
secution case is against this accused. 
He is said to have organised the riot 
on the 17th January; to have come to 
the place of occurrence armed with 
a spear at the head of a mob, to have 
ordered the assault and to have given 
the fatal blow to Sajiwan Pandey. (His 
Lordship then proceeded to discuss the 
evidence regarding the presence and 
participation of Ritbaran Singh in the 
raiyat and proceeded:)—All that the 
above witnesses prove is that on Wed¬ 
nesday morning they saw four carts 
crossing the ghat at Kuari with men 
and Ritbaran was amongst them. Ali 
these witnesses were found by Gora 
Chand Das, Sub-Inspector, on the 28th 
or the 29th of January. Kauri Ghat is 
a. much frequented ferry and the evi¬ 
dence of these witnesses does not prove 
more than Ritbaran having been found 
crossing the ghat in company of some 
of the accused and others on the morn¬ 
ing of Wednesday. There is no doubt 
some evidence of preparation, but it 
•cannot be taken as a proof of the pre¬ 
sence of this accused at the occurrence. 

There is one more point that must be 
considered relative to the question of 
Ritbaran’s presence at the occurrence 
and his inflicting the fatal injury on 
Sajiwan Pandey. The learned Govern¬ 
ment Advocate has drawn our attention 
to the conduct of the accused Ritbaran 
at the time of his arrest and has asked 
us to draw from it an inference of his 
guilt. It appears from the evidence of 
Jang Bahadur, dafadar, that on some 
information received by him he dis¬ 
covered Ritbaran and put some questions 
to him. The accused then gave him a false 
name and a false residence, on which 
the dafadar arrested him. There can be 
no question that the conduct of the ac¬ 
cused in giving a false name and a 
false residence indicates his desire to 
evade arrest by the Police. The learned 
Government Advocate argues that this 
conduct on the part of Ritbaran is evi- 
dence of his guilty mind. On the other 
hand the defence urges upon us the 
consideration that the motive in giving 
a false name and residence might be the 
desire m escape harassment at the hands 
m the Police. It is impossible for us on 
the evidence to say what the motive was 


Patna 151 

but the evasion of arrest by itself may 
give ground for suspicion and may be 
regarded as some evidence of guilty 
intent, but that alone is not sufficient 
and conclusive in the absence of reli¬ 
able evidence for the purpose of convic¬ 
tion, Such conduct is not a part of the 
res gestae of the criminal act with 
which the accused is charged. We may 
mention that in appreciating the evi¬ 
dence adduced on behalf of the prose¬ 
cution with reference to the accused 
Ritbaran we have not overlooked the 
value of the evidence of conduct as to 
preparation and as to evasion of arrest. 

On a very careful consideration of 
the whole body of evidence produced 
on behalf of the prosecution with refer¬ 
ence to the presence of the accused 
Ritbaran Singh at the occurrence and 
his inflicting the fatal injury, we are un¬ 
able Jo hold that there is satisfactory 
and reliable evidence on the record to 
establish his presence at the place of 
occurrence and that he took part in the 
assult on Sajiwan Pandey, Ram Jug 
Dubey, Ram Swarup Dubey or any of 
their companions. We feel no doubt in 
our mind that Ritbaran Singh organised 
the breach of the peace that took place 
at Tarauni on 17th January and that the 
disturbance was in his interest; at the 
same time we equally feel no hesitation 
in holding that he kept away from the 
fight and left it to his relations and 
friends to resist the carrying away of his 
crops by Sajiwan Pandey and his sup¬ 
porters. 

On the evidence we hold that the 
omission to mention accused Ritba¬ 
ran’s name as a member of the mob by 
Banwari at the Thana and by Ram Jug 
and Nawazi before the Sub-Divisional 
Officer, Mr. Sarkar, was due to the fact 
that the man was not at the place of 
occurrence, and that probably the pri¬ 
vate prosecutors did not implicate him 
at those stages for fear of his being 
able to prove a successful alibi, but 
that when it was discovered by Ram 
Nagina on the night following the oc¬ 
currence that Ritbaran could not pro¬ 
duce any such alibi he and Ram Swa¬ 
rup were tempted to introduce his name 
and did so in their statements Exs. 4 
and 1 before Mr. Sarkar, which we 
hold was an invention. The general 
evidence of the assault by and the pre¬ 
sence of Ritbaran is untrustworthy, un¬ 
reliable and not by any means sufficient 
to justify his conviction. We hold that 
the opinion of assessors in this case that 
Ritbaran was not present at the time of 
occurrence is correct upon a proper 
appreciation of the evidence. 
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We therefore set aside the conviction 
of Ritbaran Singh under Ss 147, 148 
and 302, I P. C., and consequently we 
also set aside the sentence of death 
passed upon him by the learned Judge 
and direct liis release. We have held 
above the conviction of rioting under 
S. 147, I. P. C., cannot be sustained 
because of the failure to substantiate 
in material particulars the common ob¬ 
ject of the assembly as set out in the 
charge sheet, and therefore we set aside 
the conviction and sentence passed upon 
Kunni Singh and Peare Dahiar by the 
learned Sessions Judge under that sec¬ 
tion of the Indian Penal Code, and we- 
accordingly order their release. For the 
same reasons the conviction of the 
remaining accused Jadu Singh, Garib 

Singh, Jugeshwar Singh, 
Bhabichand Singh and Jailal under 
S. 147, I. P. C., must also fail, and 
we set the same accordingly aside. But 
with reference to the other charges 
against them the case stands on quite 
a different footing. We will take the 
case of these accused separately with 
reference to these charges. (His Lord- 
ship then discussed the case of each 
accused as to the individual acts against 
them and convicted and sentenced them 
for such acts where proved by evidence, 
and proceeded:) Mr. Hasan Imam in 
the course of this able argument made 
a very grave attack on the attitude and 
conduct of the District Superintendent 
Feilman as to the manner and the me¬ 
thod in which he gave his evidence 
before the Sessions Judge. We think 
the attack made on Mr. Feilman was 
unwarranted by the facts and we fail 
to see any ground for the suggestion 
that he acted otherwise than in accor¬ 
dance with his duty, and that fairly and 
honestly. No doubt in Mr. Feilman’s 
evidence as recorded certain illegalities 
appear as to certain facts which were 
brought out in evidence and which were 
not in point of law admissible in evi¬ 
dence against the accused. But Mr. 
Feilman was not responsible lor these 
irregularities. The fault was certainly 
due to the manner and the method 
adopted by the legal gentlemen re¬ 
presenting the Crown in the lower Court 
as to the examination of these wit¬ 
nesses ; and the form in which questions 
were allowed to be put to him was il¬ 
legal and wrong. 

The examination by Mr. Feilman in 
chief bristles with irrelevancies and the 
admission of facts in evidence which 
were inadmissible. But the learned 
Judge should have controlled the exa- 
mination-in-chief and required only le- 
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gal questions to be put in a legal way 
However Mr. Feilman does not deservel 
censure or blame for what, after all, is 
not his fault. The line adopted by the 
Prosecutor in his examination-in 
chief of Mr. Feilman leaves much to be 
desired in the interests of justice, show¬ 
ing disregard of the requirements of 
law. The learned Sessions Judge, we 
think, should have required the prose¬ 
cution to adopt a more correct and pro¬ 
per attitude in the examination of wit¬ 
nesses generally and Mr. Feilman in par¬ 
ticular and having said this, we think that 
the learned Sessions Judge wiU on future 
occasions act with prudence and take ■ 
care to see that the evidence is legally 
adduced and legally given. 

v.s./R.K. Orders modified. 
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JWALA Prasad, J. 

Jewraj Ramji Das —Petitioner. 

V. 

Duliavji Uowji —Accused— Opposite 
Party. 

Criminal Revn. No. 353 of 1917, 
Decided on 21st November 1917, 
against order of Magt., Dhanbad. 

Criminal P. C. (1898), S. 528—Trial under' 
Ss. 500 and 504, I. P, C.—District Magis¬ 
trate on being moved transferring case to his 
own file on ground that no offence under 
S. 500 was made out and offences under 
S. 504 being summarily triable much delay . 
was caused—District Magistrate could not 
decide what offence was made out—Delay 
is no ground for transfer—Order was set 
aside in revision. 

Accused was being tried before a Subordinate 
Magistrate for offences under Ss. 500 and 504, 

I. P. 0. On an application under S. 528, Orimi* 
nal F. O., the District Magistrate transferred the 
case to bis own file on the grounds that no 
offence under S. 500 was disclosed, that the of¬ 
fence under S. 504 was triable summarily and 
that the trial before the Subordinate Magistrate 
had already become protracted : 

Held (1) that it was for the Subordinate' 
Magistrate to determine whether a case nnder 
S. 600 or S. 504, I. P. 0. was made out, and 
that the District Magistrate was not at that 
stage competent to decide whether an offence- 
under S. 600 was or was not committed ; (2) that 
delay in disposing of the case could not be a 
ground for tiking action under S. 628, and that' 
if the District Magistrate thought there was- 
delay he should have asked the Subordinate 
Magistrate to expedite tho trial; (8) that the- 
order of tho District Magistrate was bad and 
must be set aside. LP 164 O Ij 

Hasan Imam and G. C. Pal —for 
Petitioner. 

Panchanan Banerji — for Opposite 
Party. 

Judgment. — The petitioner filed a 
complaint before the Magistrate of 
Dhanbad against the accused-opposite 
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party for offences under Ss. 500 and 
504 mentioned in column 6 of the peti¬ 
tion. This petition was filed on 17th 
May 1917. The complainant was exa¬ 
mined on oath under S. 200, Criminal 
P. C., and was called upon to prove 
his case under S. 202. On 1st June 
1917 after the petitioner examined his 
witnesses, the Magistrate summoned the 
opposite party accused under S. 500, 
I. P .C. The accused was allowed to 
appear by a Mukhtear as he applied for 
exemption from personal appearance on 
the ground that he was ill. On 31st 
July 1917 the case was transferred to 
the file of Mr S. N. Sen, Deputy 
Magistrate at Dhanbad, for disposal. 
On that date the witnesses for the pro¬ 
secution were examined and the case was 
adjourned for further hearing to 17th 
August, and the accused was called 
upon to appear personally on that date, 
as the Magistrate wanted to examine 
him personally. This was within the 
power of the Magistrate to do under 
S. 205, cl. (2), and he had a right to 
examine the accused instead of allowing 
him to be examined by a proxy or 
representative. On 17th August the 
accused did not appear and a warrant 
was ordered to be issued against him 
to enforce his attendance. Annoyed by 
this order of the Magistrate the accused 
moved the District Magistrate of Dhan¬ 
bad to transfer the case from the file 
of Mr. S. N. Sen to some other Magis¬ 
trate, on the ground that the accused 
apprehended bias in the mind of the 
, tll^5 reason that he had 

mrected a warrant to be issued to en- 
force his attendance. The District Ma- 
pstrate held that the ground for trans¬ 
fer urged by the accused was not made 
out. 


Upon that finding the District Ma 
gistratc should have rejected the appli 
cation of the accused to transfer th« 
case. The District Magistrate howeve: 
transferred the case to his own file or 
the ground that the case was of a petti 
nature and that an offence undci 
S. 500, I. P. c., was not made out 
but one under S. 504, I. P. C., onh 
which was triable summarily, and thai 
under S. 260, Criminal P. C., there 
was no other Magistrate vested witli 
^mmary powers to try the case. The 
District Magistrate was impelled to re¬ 
move the case from the file of Mr. S. N. Sen 

}u as he says, that a case 

ot such a petty nature should not have 
dragged on for so long a time as three 

Sjf* 'rl Magistrate cannot be suppor¬ 
ted. The case was before the Deputy 
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Magistrate and as the witnesses for 
the ppsecution were examined, it was 
for him to determine whether a case 
under S. 500 or 504, I. P. C., was 
made out. The District Magistrate was 
not competent at that stage to decide 
whether an offence under S. 500 was 
or was not committed. Apart from the 
fact that the accusation against the 
accused ivas distinctly mentioned in the 
petition of complaint to be one under 
S. 500 along with S. 504, the Magis¬ 
trate who took cognizance of the offence 
summoned the accused after taking into 
consideration not only the complaint 
petition and the examination of the 
complainant on oath, but also upon the 
statement of the witnesses that were 
examined before him when the complai¬ 
nant was called upon to prove his case. 
The learned counsel on behalf of the 
accused opposite party has cited to me 
an authority in the case of Fanindra 
Nath Chatterji v. Emperor (1). In that 
case the accused were summoned under 
Ss. 186 and 504, I. P. C., and they 
were put upon their trial under the 
9 rdinary procedure for trial prescribed 
in the Code of Criminal Procedure. .At 
a later stage of the enquiry the com¬ 
plainant omitted all reference to crimi¬ 
nal intimidation on the basis of which 
me accused was summoned under 

e trying Magistrate dropped 

b. 504 and proceeded to try the case 
summarily under S. 506 from that 
s^ge. It was held that the procedure 
adopted by the Magistrate was not ob¬ 
jectionable. 

The case before us is different from 
that in Fanindra Nath Chatterji v. 
Emperor (1). In the present case the- 
trying Magistrate who heard the 
witnesses has not come to any conclu¬ 
sion as regards the offence under 
S. 500 under which the accused was 
summoned, nor the complainant in his 
evidence drops the facts constituting 

section. Even if 
the authority in Fanindra Nath Chat- 
terji \ Emperor (1) be accepted and 
applied, I do not think it was for the 
District ^ Magistrate to take away the 
jurisdiction of the trying Magistrate to 
copipletc the trial. I am supported in 
this view by the authority in the case 
of Gopinath Patnaik v. Narain Das 
Banerjee (2). The facts of that case 
very approximately appear to be similar 
to the present case. The District Magis- 

case transferred the case 
to his own file, upon the ground that 
no _offence was made out against the 

(1) 119091 3G Cal 67'=1 f c 619 

(2) L1903] 30 Cal G93. 
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Police Officers who were on their, trial 
for house-trespass and that no charge 
could be framed against the accused in 
that case, on the ground that the 
accused were protected by their war¬ 
rants. It was held that the case ought 
to have been left to the Deputy Magis¬ 
trate to be disposed of and that it 
would have been for that Magistrate 
who was trying the case to determine 
whether the offence charged was made 
out, or whether, assuming the facts to 
be true, the Police were protected by 
their warrants under which they purpor¬ 
ted to act. In the present case, I think 
upon the principle of the ruling quoted 
above, the matter should have been left 
to the Deputy Magistrate to decide 
, whether an offence under S. 500 was 
made out or not. 

I am not at all impressed with the 
view of the District Magistrate that 
there was any inordinate delay in the 
case, namely, of three months. I have 
looked at the order-sheet in the case 
and find that the delay, if any, was 
caused by the accused himself. The 
accused was ordered to be summoned 
on 1st June and the case was made 
over to the Magistrate on 31st July, 
and on that very day the witnesses were 
examined. On 17th August the accused 
did not appear and the delay was caus¬ 
ed by him in the disposal of the 
However that is not a.ground upon which 
I would transfer the case from the file 
of the trying Magistrate to another Ma- 
gistraic* or would recommend tlijit tli6 
District’ Magistrate should take up the 
case to his own file because, as he says 
the Magistrate subordinate to him did 
not dispose of the case quickly. If that 
was so, the District Magistrate could ask 
him to expedite the disposal of cases. 
But that is not at all a valid ground as 
contemplated in S.528 to give rise to 
a judicial exercise of discretion to trans¬ 
fer the case from the file of a Subordi¬ 
nate Magistrate to his own file. I would 
[therefore set aside the order of transfer 
'passed by the District Magistrate and 
[restore the case to the file of the Depu- 
jty Magistrate who heard the case. I 
iwas called upon by the accused to 
determine that an offence under S. 500 
was not made out. I refrain from doing 
so. It will be for the trying^ Magistrate 
to decide that, and besides it would be 
premature and injudicious to gi^ any 
e.xprcssion of opinion by this Court; 
and I think that the expression of 
opinion by the District Magistrate on 
the point was also uncalled tor at that 

^'^v^s./R.K. Order set aside. 
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Ali Imam, J. 

Dhuri Patak —Plaintiff—-Appellant, 

V. 

Timal Singh and others —Defendants 
—Respondents. 

Second Appeal No. 735 of 1917, 
De.cided on 17th April 1918, from deci¬ 
sion of Sub-Judge, Chapra, D/- 29th 
March 1917. 

Civil P. C. (1908), O. 34, R. 1—Redemption 
suit—Claim withdrawn against one of mort- 
gagees'—Suit should be dismissed for non¬ 
joinder of necessary parties. 

Where in a redemption suit the plaintiff with¬ 
draws his claim as against one of the mortgagees, 
the suit should be dismissed for non-joinder of 
necessary parties. LI* 154 0 2, P 155 G 1] 

Parmeshwar Dayal —for Appellant. 

B. N. Muter —for Respondents. 

Judgment.—The plaintiff instituted 
this suit for the redemption of a hold¬ 
ing measuring 1 ■ bigha 2 cottas 17 
dhurs of land that was originally the 
holding of one Bhikari Kuarmi, who 
had admittedly mortgaged it to defen¬ 
dants 1 and 2 and also to one Jagdish 
Singh, who was a defendant in the suit 
but against whom the plaintiff did not 
proceed having withdrawn his suit 
against him. The Munsif decreed the 
suit but the Subordinate Judge reversed 
the decision of the Munsif and has dis¬ 
missed the suit. This appeal is from the 
decision of the learned Subordinate 
Judge. . 

It appears that there had been a pre¬ 
vious suit for declaration of title and 
recovery of possession between the 
plaintiff and the defendants 1 and 2 and 
also Jagdish in respect of the 1 ana in 
suit. The Munsif relied on the decision 
given in that case and held that the 
title of the plaintiff to the holding in 
question was declared in the previous 
suit and that the decision of that case 
operated as res judicate in the present 
one on the question of the plaintiff’s 
title. The learned Subordinate Judge on 
the other hand in his judgment has 
made no reference to the decision in the 
previous case, nor has he dealt with the 
question of res judicata taken up in the 
judgment of the Munsif. He has rested 
his decision on the question oi title on 
the point that the plaintiff had not 
acquired the equity of redemption in 
respect of this holding, because there 
was no such transfer to him by a regis¬ 
tered instrument. The appeal however 
is concluded on the question of the 
defect of parties. Under O. 34, R. 
it was incumbent on the plaintiff to 
implead Jagdish in this case, but it ap¬ 
pears that he withdrew his suit against 
Jagdish. This is not permissible to him 
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and the lower appellate Court was right 
in holding that the Munsif was wrong 
in passing a decree for redemption in 
the absence of defendant 3. This aspect 
of the case should have been sufficient 
for the lower appellate Court to have 
given his decision in reversing the judg¬ 
ment and decree of the Munsif. I agree 
with the lower appellate Court in the 
view that the absence of Jagdish from 
the present case is a sufficient defect 
to set aside the judgment and the de¬ 
cree given by the Munsif. The point 
is concluded by a decision of this Court 
reported as Girwar Narain Mahton v. 
Mt. Makbulunnissa (1). The appeal is 
therefore dismissed with costs. 

v.s./r.k. Appeal dismissed. 

(iTTllH?! 1 Pat L J T(ia'=l{G'r(3 542, 
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Full Bench 

Dawson-Miller, C. J., Chapman, 
Mullick, Roe and Atkinson, JJ. 

Parmeshwar Ahir —Petitioner. 

V. 

Emperor —Opposite Party. 

Original Misc. Case No. 1 of 1918, 
Decided on 4th February 1918. 

^4^ (a) Councils Act (1861), S. 22—Gover* 

nor*General in Council can create new tribu* 
nals contemplated in Defence of India (Cri* 
minal Law Amendment) Act (1915), S. 4— 
High Courts Act (1861), S. 9. 

Section 22, Councils Act, 18G1, read with S. 9, 
High Courts Act, 18G1, is in terms amply wide 
to give the Governor-General of India in Council 
power to create new tribunals such as those con¬ 
templated in S. 4 of the Defence of India (Crimi¬ 
nal Law Amendment) Act, 1915: 4 Cal. 172 

(P. G ), FoM. LP 1G2 C 1) 

Per Chapman, J. —A Court cannot be con¬ 
stituted otherwise than in the name of the Sove¬ 
reign, and before it can bo held that the Indian 
Legislature can create a Court it must be clear 
beyond doubt that the power'to creatoa Court has 
bo^ properly delegated. LP 1G2 C 2; P 1C3 C 1. 21 

V (b) Councils Act (1861), S. 22—Enact¬ 
ment of Indian Legislature outside scope of • 
powers conferred—High Court can in proper 
proceeding declare such enactment ultra vires 
and of no force. 

If an enactment of the Indian Legislature is 
outside the scope of the powers conferred upon 
the Governor-General in Council by Act of Par¬ 
liament, the High Court has power in a proper 
proceeding to declare such an enactment ultra 
vires and of no force and eflect, with all the con¬ 
sequences that may result therefrom. (P 157 c 11 

Per Chapman, J .—The power conferred on tlio 
tiovemor-General in Council by S. 22 included 
the power to make laws and regulations for all 
persons and all Courts of justice whatever and 
for all places and things whatever. This dolega- 
tion of plenary power was designed for the benefit 
ot public interests of the greatest magnitude and 
whatever may fairly be regarded as incidental to 
Or consequential to the main purpose ought not. 


unless judicially prohibited, to be held by judicia 1 
construction to be ultra vires. LP 103 C 1, 21 

P. R. Das, A. Sen and 5. Ai.Miillick 
—for Petitioner. 

T. C. Gubbins —for the Crown. 

Dawson-Miller, C. J. —This matter 
comes before us on the application of 
one Parmeshwar Ahir, an Indian sub¬ 
ject of His Majesty, praying that a 
writ of habeas corpus may issue to the 
jailor of Buxar Jail, where he is now 
imprisoned, to produce him before this 
Court with a view to enquire into the 
legality of his detention. 

The application came originally be¬ 
fore a single Judge of this Court and 
as the case involved questions of con¬ 
stitutional importance affecting the le¬ 
gislative powers of the Governor-Gen¬ 
eral of India in Council, he ordered 
that notice should issue in the first in¬ 
stance to shew cause why a writ of 
habeas corpus should not issue on the 
Jailor of Buxar Jail to produce the 
body of Parmeshwar Ahir with a view 
to consider whether or not his convic¬ 
tion was valid, and it was directed that 
the notice should be served on the 
Crown. By this procedure the Govern¬ 
ment of India was given an opportu¬ 
nity of appearing by Counsel and the 
matter was referred to a Full Bench. 

The facts of the case which were not 
in dispute appear from the petition and 
from documentary evidence put in on 
behalf of the (jovernment of India, 
who instructed the Advocate-General to 
appear at the hearing to shew cause 
against the rule. The petitioner was 
arrested in connexion with what are 
known as the Bakr-Id riots, which oc¬ 
curred in different parts of this pro¬ 
vince in the months of September 
and October last resulting in consider¬ 
able loss of life, personal injury and 
destruction of property. He was tried 
and convicted of dacoity, rioting and 
offences under S. 295, I. P. C., and 
sentenced to five years’ rigorous im¬ 
prisonment. The legality of the whole 
proceedings, which terminated in the 
conviction and imprisonment of the peti¬ 
tioner, is called in question on the 
ground that the tribunal which tried the 
case had no jurisdiction to act. The 
tribunal in question consisted of three 
Commissioners specially appointed by 
the Local Government of Bihar and 
Orissa under powers granted by the 
Defence of India (Criminal Law Am¬ 
endment) Act, 1915 (Act 4 of 1915), 
for the trial of persons under the said 
Act in the District of Shahabad. It 
is not disputed that the tribunal was 
propely constituted in accordance with 



156 Patna Parmeshwar v. Emperor 

the provisions of the Defence of India 
Act and it is not necessary to refer to 
the rules and notifications contained in 
the copies of the Gazette which have 
been handed in and which shew that the 
proper formalities were complied with, 
but it is contended that the Act itself 
in so far as it granted the powers men¬ 
tioned is ultra vires the Imperial Coun¬ 
cil, on the ground that it was beyond 
the power of the Governor-General in 
Council to constitute a Court of justice 
or to authorise any other person to con¬ 
stitute such a Court. 

The Defence of India Act as the pre¬ 
amble shews is in the nature of emer¬ 
gency legislation passed owing to the 
existing state of war and is entitled: 
“An Act to provide for special measures 
to secure the public safety and the de¬ 
fence of British India and for the more 
speedy trial of certain offences.” It is 
a temporary measure only and by S. 1 
(4) its operation is to cease six months 
after the termination of the war. It re- 
ceiv'ed the assent of the Governor-Gene¬ 
ral on the 19th March 1915 and Ss. 1 
and 2 came into immediate operation. 
The rest of the Act was to come into 
operation in any province or part there¬ 
of by notification in the Gazette of 
India by the Governor-General in Coun¬ 
cil. By S. 2 (1): “The Governor- 

General in Council may make rules for 
the purpose of securing the public safety 
and the defence of British India and 
as to the powers and duties of public 
servants and other persons in further¬ 
ance of that purpose.” Then follow 
certain particular purposes for which 
rules may be made without prejudice 
to the generality of the foregoing 
power. These relate to precautions ne¬ 
cessitated directly by reason of the war 
and are not material in the present 
case. The rest of S. 2 limits the punish¬ 
ment to be imposed by the rules for 
contravention of any order issued under ^ 
the authority of the same, and provides 
for publication of the rules in the 
Gazette of India whereupon they shall 
have effect as if enacted in the Act. By 
3 3 ( 1 )—"The Local Government may 

by order in writing direct that any 
person accused of anything which is 
an offence in virtue of any rule made 
under S. 2, or accused of any offence 
punishable with death, transportation or 
imprisonment for a term which may 
extend to seven years, or of criminal 
conspiracy to commit, or of abetting, or 
of attempting to commit or abet any 
such offence, shall be tried by Commis¬ 
sioners appointed under • this Act.” 
By S. 3 (2) orders under sub-S. (1) 
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may be made in respect of all persons 
or any class of persons accused of any 
offence or any class of offences referr¬ 
ed to in that sub-section. By S. 4 alL 
trials under the Act shall be held by 
three Commissioners of whom two at 
least must have certain legal qualifica¬ 
tions and such Commissioners are to- 
be appointed by the Local Government 
for the whole or any part of the pro¬ 
vince or for the trial of particular per¬ 
sons or classes of persons. 

Sections 5, 7 and 9 provide that the 
existing procedure in criminal cases 
and the rules of the evidence shall in. 
cortain respects be modified for the pur¬ 
poses of trials under the Act, and S. 6 
provides that any sentence authorised 
by law may be imposed and the 
judgment of the Commissioners shall be 
final and conclusive and no order of 
confirmation shall be necessary. S. 10 
gives the Local Government power by 
notification in the local official Gazette 
to make rules regulating the procedure 
to be adopted at the trials by the Com¬ 
missioners and the execution of sen¬ 
tences passed by them. Ss. 8 and 11 
are important. They are as follows: 
“8. (1) Notwithstanding the provisions 
of the Code of Criminal Procedure, 
1898, or of any other law for the time 
being in force, or of anything having 
the force of law by whatsoever authority 
made or done, there shall be no appeal 
from any order or sentence of Commis¬ 
sioners appointed under this Act and no 
Court shall have authority to revise 
any such order or sentence or to trans¬ 
fer any case from such Commissioners,, 
or to make any order under S. 49, 
Criminal P. C., 1898, or have any 
jurisdiction of any kind in respect of 
any proceedings under this Act. “(2) 
Nothing in sub-S. (1) shall be deemed 
to affect the power of the Governor- 
General in Council or the Local Govern¬ 
ment to make orders under S. 401 or 
402, Criminal P. C., 1898, in res¬ 

pect of persons sentenced by Commis¬ 
sioners under this Act.” “11. No order 
under this Act shall be called in ques¬ 
tion in any Court and no suit, prosecu¬ 
tion or other legal proceeding shall lie 
against any person for anything which 
is in good faith done or intended to be 
done under this Act.” 

It should be observed that the Act 
is designed not only to carry into effect 
the precautions enumerated in para. 2, 
S. 2 (1), which may be regarded as 
precautions directly necessitated by rea¬ 
son of a state of war, but also to provide 
special measures for dealing speedily 
with offences affecting the public safety^ 
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which though not directly arising 
through a state of war are particularly 
undesirable in times of great stress and 
emergency. We are not concerned how- 
I ever with the wisdom of the policy un- 
jderlying the enactment in question. If 
I the Act itself is outside the scope of 
jthc powers conferred upon the Gover- 
|nor-General in Council by Act of Par¬ 
liament, I conceive that this Court has 
power in a proper proceeding to de¬ 
clare such an enactment ultra vires and of 
I no force and effect with all the conse- 
iQuences that may result therefrom. 

When the Defence of India Act was 
passed the Government ol India Act, 
1915 (Sand 6 Geo. 5, C. 61), which con¬ 
solidated and re-enacted existing Statutes 
relating to the Government of India and 
the functions of the High Courts, had 
not come into operation. It is there¬ 
fore necessary to consider the Defence 
of India Act in the light of the powers 
conferred upon the Governor-General 
m Council by earlier Statutes and in 
particular the Indian Councils Act, 1861 
24 pd 25 Viet. C. 67) and the Indian 
High Courts Act passed in the same 
year (24 and 25 Viet. C. 104). Before 
doing so it would be convenient to deal 
shortly with the learned and elaborate 
argument of Mr. Das on behalf of the 
petitioner in which he surveyed the 
whole history of the powers conferred 
upon or exercised by the East India 
Company from its earliest infancy when 
a Charter was granted by Queen Eliza¬ 
beth in the year 1600 to certain mer- 
chants trading in the East Indies. It 

our purpose to say that 
the Company, under whatever name it 
was from time to time called, in the 
course of its development gradually ac¬ 
quired by successive charters certain 
legislative and administrative powers and 
certain rights and prerogatives apper¬ 
taining to the sovereign which they at 
first exercised in delegation of the 
powers so granted. Having established 
themselves in territories extending from 
Madras northwards into Bengal, Bihar 
and Unssa, and other parts of India 
the Company undoubtedly in exercise of 
powers conferred or assumed not only 
iheir own laws but also consti- 
mted Courts for the administration of the 

sought to enforce. 
Whether this was done by virtue of the 
prerogative of the British sovereign or 

Iw T nr^ Dcwaiii was obtained 

It was done by virtue of the sovcrciirn 
rights of the Moghul Emperor, or whe¬ 
ther It was done by reason of an as¬ 
sumed power devoid of legal sanction. 


does not appear to me to be of vital 
consequence in the view I take of this 
case. 

Mr. Das’s argument on behalf of the 
petitioner however was largely directed 
to the point that the powers of the 
Company to establish Courts were de- 
rived either from the sovereign powers 
of the Moghul Emperor or in virtue of 
the prerogative of the Crown yp to the 
period between 1858 and 1861 when 
by the enactments passed in those years, 
he contends, those powers ceased to 
exist in the Govenment of India and 
were transferred to the Crown in Parlia¬ 
ment. The question we must consider 
IS whether the power which was un¬ 
doubtedly exercised before 1858 was 
^ntinued. in the Governor-General in 
Council after 1861 by the enactments 
u ^uat year, and for this purpose a 
short survey of the earlier legislation 
becomes necessary in order to see how 
far Parliament has recognized that 
power either expressly or by implica¬ 
tion and whether, if it was so recognized, 
there IS anything to indicate that a 
different policy was intended to be fol¬ 
lowed by the two enactments of 1861 
It was not until the so-called Regula¬ 
tion Act of 1773 (13 Geo. 3, C. 63) 
and the Charter of George 3 establish¬ 
ing the Supreme Court in the follow¬ 
ing year came into force, that the exe- 
^tivc and legislative powers of the 
Company then exercised by the Gover- 
. _ in Council, came to be 

questioned. The acute conflict which 
then a^se between the Governor-Gene- 
lal in Council on the one hand and the 
Supreme Court on the other led to the 
passing of the East India Company Act 
of 1781 (21 Geo. 3. C. 70). That en¬ 
actment provided that the Governor- 
General in Council should not be sub¬ 
ject jointly or severally to the jurisdic¬ 
tion of the Supreme Court when acting 
in their public capacity and that per¬ 
sons impleaded in the Supreme Court 
for acts done by written order of the 
Governor-General in Council might 
plead the general issue and proof of 
such 9 rder should amount to a com¬ 
plete justification of such acts except 
in cases affecting the rights of British 
subjects over which the jurisdiction of 
the Supreme Court was recognized 411 
matters concerning the revenue were 
also declared beyond the jurisdiction of 
the Supreme Court. The conliict ai- 
though not so acute continued ihorc- 
atter to some extent until 1858. when 
the territories and Government of India 
were transferred to and exercised in 
the name of the Crown. In the mean- 
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time however new Courts were estab¬ 
lished by the Company in the con¬ 
quered or ceded territories. In 1793 
(33 Geo. 3, C. 52) “the whole Civil 
and Military Government of the Presi¬ 
dency of Fort William in Bengal and 
also the ordering, management and 
Government of all the territorial acqui¬ 
sitions and revenues of the Kingdoms 
and Provinces of Bengal, Bihar and 
Orissa were vested in the Governor- 
General in Council subject to the res¬ 
trictions of unrepealed enactments and 
the control of the Board of Directors 
in matters relating to the declaration 
of war and treaties guaranteeing pos¬ 
sessions.” 


In 1833 the Government of IndiaAct 
of that year (3 & 4 William 4, C. 85) 
was passed. It provided that the Gov¬ 
ernment of the British territories in 
India should remain the Company until 
1854 (subsequently continued by an 
Act of 1853 “until Parliament shall 
otherwise provide”) and that all the 
real and personal property of the Com¬ 
pany should be held in trust for the Crown 
for the service of India. S. 39 vested the 
Government in the Governor-General 
in Council and S. 45 provided, that all 
laws and regulations made by the Gover¬ 
nor-General in Council should be of 
the same force and effect throughout 
the Indian territories as any Act of 
Parliament and ‘’shall be taken notice 
of by all Courts of justice _ whatsoever 
within the same territories in same 
manner as any public Act of Parlia¬ 
ment would and ought to be taken notice 
of.” S. 46 provided that it should not 
be lawful for the Governor-General in 
Council without the sanction of the 
Court of Directors to make any law 
or regulation which should empower 
any Courts of justice other than those 
established by Royal Charter to sen¬ 
tence to death any of His Majesty s 
natural born subjects born m Europe 
or their children or which should abo¬ 
lish any of the Courts established by 
Royal Charter. S. 51 expressly re¬ 
served the right of Parliament to 
legislate for India and provided that 
the laws and regulations made by the 
Governor-General in Council should be 
transmitted to England and laid before 
both Houses of Parliament “the better 
to ontiblc Parliament to exercise at all 
times such right and power,” 


No other Act of importance was 
passed until 1858, but it should be 
observed that although the enactments 
of the Indian Council were from 1833 
brought directly under the notice and 
control of Parliament, no question 


seems to have been raised therein ,as 
to the powers of the former body to 
constitute, as they did, new Courts or 
to interfere with the jurisdiction of exi¬ 
sting Courts. Indeed it is conceded by 
Mr.^ Das that the power of the Indian 
Legislature to interfere with the juris¬ 
diction of any existing Court cannot 
be contested and in view of the ruling 
of the Judicial Committee in the case 
of Empress v. Burah (1), it is difficult 
to see how such a contention could be 
urged with any hope of success even by 
Counsel of Mr. Das’s undoubted cour¬ 
age and ability. He does contend how¬ 
ever that there is no power in the 
Governor-General in Council to con¬ 
stitute a new Court. The power of de¬ 
struction except as expressly limited by 
the Act of 1861 is conceded, the power 
of construction is denied. It is not 
necessary to refer in detail to the Gov¬ 
ernment of India Act, 1858 (21 & 22 
Viet. C. IpS). It marked the end of 
the activities of the old East India 
Company, although the Company was 
not formally dissolved until 1874, and 
it is directed that henceforward India 
should be governed by and in the 
name of Her Majesty. The Secretary 
of State for India was clothed with 
the powers formerly exercised by the 
Company or the Court of Directors or 
Court of Proprietors. A new Council 
was to be established which together 
^vith -and under the direction of the 
Secretary of State was to form the Se¬ 
cretary of State in Council and conduct 
the business transacted in the United 
Kingdom in relation to the Government 
of India in place of the old Court of 
Directors and Court of Proprietors. The 
Council in India was to remain under 
the style of the Council of the Gover¬ 
nor-General in India and all existing 
establishments and all laws and pro¬ 
visions then in force were to continue 
subject to the provisions of the Act 
pending further changes. The next few 
years were pregnant with legislation 
relating to India and in 1861 the Indian 
Councils Act and the Indian High 
Courts Act were passed. 

By S. 22 of the former Act _ the 
Governor-General in Council was 
power, subject to the provisions of the 
Act, to make laws and regulations for 
repealing, amending or altering any 
laws or regulations whatever now m 
force or hereafter to be in force in the 
Indian territories now [or hereafter (see 
55 & 56 Vic.. C. 14, S. 3)] under the 
dominion of Her Majesty and to make 
law s and regulations for all persons 

~{ 1 ) [1879] 4 Cal 172=5 I A 178 (P O), 



1918 


Parmeshwar V. Emperor (FB) 

whether British or native foreigners or 
others and for all Courts of justice 
whatever and for all places and things 
whatever within the said territories.” 
Certain restrictions on the wide powers 
given above are set out in the section. 
Those material to the present case are 
that the said laws and regulations shall 
not repeal or in any way affect any of 
the provisions of this Act or the un¬ 
repealed sections of the Acts of 1833, 
1853 and 1854, or any of the provisions 
of the Acts of 1858 and 1859 “or any 
provisions of any Act passed in this 
present session of Parliament or here¬ 
after to be passed in any wise affecting 
Her Majesty’s Indian territories or the 
inhabitants thereof: or which may 
affect the authority of Parliament or the 
constitution and rights of the East India 
Company or any part of the unwritten 
laws of the constitution of the United 
Kingdom of Great Britain and Ireland 
whereon may depend in any degree the 
allegiance of any person to the Crown 
of the United Kingdom or the sove¬ 
reignty or dominion of the Crown over 
any part of the said territories.’ By the 
Indian High Courts Act, 1861, the 
Supreme Court and the Suddcr Courts 
were established and by S. 9 the juris¬ 
diction of the High Courts to be estab¬ 
lished thereunder is defined. Such ju¬ 
risdiction was twofold: (1) that which 
should be expressly granted by Letters 
Patent, and (2) save as otherwise di- 
reeled by the Letters Patent “and 
without prejudice to the legislati ve pow¬ 
ers in relation to the matters aforesaid 
of the Governor-General of India in 
Council” such jurisdiction as was exer¬ 
cised in the same presidency by any of 
the Courts abolished under the Act. 

The Letters Patent dated the 9th 
February 1916, under which the High 
Coi^t at Patna was consli u:ed, provided 
by Cl. 41 as follows: “And we do fur¬ 
ther ordain and declare that all the pro¬ 
visions of these Letters Patent are sub¬ 
ject to the legislative powers of the 
• Governor-General in Legislative Council 
^d also of the Governor-General in 
Council under S. 71, Government of 
India Act, 1915, and also of the Gover¬ 
nor-General in cases of emergency un¬ 
der S. 72 of that Act and may be in all 
respects amended and altered thereby.” 

It is clear therefore that whatever juris¬ 
diction this Court has, whether derived 
from the Letters Patent or whether 
1 ^ successor to the jurisdiction 
which the High Court at Calcutta 
f 9 rmerly exercised in this Province, in 
either case such jurisdiction is subject to 
the legislative powers of the Governor- 
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General in Council and the only ques^ 
tion for determination is, assuming this 
Court has power to issue a writ of 
habeas corpus, is this a case in which 
the Governor-General in Council has 
acted outside the scope of the powers; 
It is contended that the words “laws 
and regulations” are synonymous and 
that the power granted to make laws 
should be confined to declaring the law 
as defined by Blackstone at page 44, 
Vol. 1, S. 2, of his Commentaries where 
he says: “Municipal law is properly 
defined to be a rule of civil conduct 
prescribed by the supreme power in a 
Stale of commanding what is right and 
prohibiting what is wrong,” and that 
the power to make laws does not carry 
with it the power of creating the machi¬ 
nery by which the laws shall be enforc¬ 
ed. The power of creating Courts, it is 
said, is an attribute of sovereignty exer¬ 
cised either by virtue of the royal 
prerogative or possibly now a days by a 
Sovereign Legislature and in either case 
is outside the scope of the powers of the 
Governor-General in Council since 1858. 
Whatever may have been the extent of 
the royal prerogative in respect of cre¬ 
ating Courts in lormer limes, it is pro¬ 
bably accurate to say that at the 
present day tliat power would not 
ordinarily be e.xercised without the con¬ 
sent of Parliament. If then this power 
must now be regarded as a function of 
the Legislature in England it is difficult 
to see why the same power, which had 
previously been exercised by the Gover¬ 
nor-General in Council, should be re¬ 
garded as excluded by the Act of 1861 
or the Act of 1858 from the functions 
of the. Legislative Council in India 
which IS empowered to make laws and 
regulations for all Courts and all per¬ 
sons. 

In Damodar Gordhan v. Dcoram Kan- 
U (2) Lord Selborne, in delivering the 
judgment of their Lordships, described 
the combined efifect of the Acts of 1833 
and 1861 in these words: '“By the 
Imperial Statute 3rd and 4th William, 
cap.85, S. 43, a general power of 
legislation with certain exceptions not 
material for this purpose was given 
to the Governor-General in Council as 
to (among other things) ‘all Courts of 
jusnee whether established by Her 
Majesty’s Charters or otherwise'and the 
jurisdiction thereof.’ This power is in 
substance continued by 24 and 25 Vic., 
cap. 67, S. 22, though the particular 
clause of the lormer Statute is thercbv 
repealed.” And the same noble Lord in 
DUra/i s case (1), to whicli I shall refer 

(2J L1«76-77J i iiom 3G7—3 I A 120 (P C)T~ 
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:again presently, is reported as saying 
{Empress v. Burah (1)]: “The Indian 
Legislature has powers expressly limited 
by the Act of Imperial Parliament 
which created it, and it can, of course, 
do nothing beyond the limits which 
circumscribe these powers. But when 
acting whin these limits, it is not in 
any sense an agent or delegate of the 
Imperial Parliament, but has, and was 
intended to have, plenary powers of 
legislation, as large, and of the same 
nature, as those of Parliament itself.” 
But if on the other hand the power is 
to be regarded as part of the preroga¬ 
tive of the Crown S. 24, Indian Coun¬ 
cils Act, 1861, provides that no law or 
regulation shall be deemed invalid by 
reason only that it affects the preroga¬ 
tive of the Crown. Moreover, at the 
time when the Act of 1861 was passed 
the words “laws and regulations” had 
received a recognised significance and 
included, in my view, the power of 
making laws and enforcing their obser¬ 
vance by the creation of Courts of jus¬ 
tice. Many new Courts have been crea¬ 
ted by Acts of the Indian Council since 
1861 and our attention was drawn to a 
list of such Courts by the learned Advo¬ 
cate-General in the course of the argu¬ 
ment. Some of them may be mentioned 
as typical. 


The Recorders Courts at Rangoon 
and Mouimein were created by Act 21 
of 1863; the Chief Court of LoNver 
Burma by Act 6 of 1900; the Punjab 
Chief Court by Act 19 of 1865; the 
Central Provinces Courts by Act 14 of 
1865. Other Courts were created by 
tlic Criminal Law Procedure Code 
1898 It is also worthy of notice that 
in 1RS7 acting under the powers con- 
cn-red by the^Act of 1833. already 
referred to, Aet 11 of 1857 'vas passed 
bv the Governor-General in Council en¬ 
titled- “An Act for the prevention, trial 
and punishment of offences against the 
cifate ” It was in pan materia with the 
Defence of India Act. 1915. It gave 
the executive Government of any presi¬ 
dency or place power to establish a 
Special Court to try certain offences, 
including murder, arson and robbery, 
within proclaimed areas and the 
decision of such Court were declared 
to be final and not subject to the 
Sudder Courts. There can be no doubt 
that many persons were tried and con- 
\’icted by such Courtts. It has never, so' 
far as I am aware, been sujjgested 
that the Act in question was illegal. 
So also in 1860 by Act 22 of that 
year the Chittagong Hill Tracts were 
j iuirciy excluded from the jurisdiction 


of the Civil and Criminal Courts and 
from the revenue laws and officers, and 
power was given to the Local Govern¬ 
ment to appoint what Courts and offi¬ 
cers it thought fit and to issue what 
instructions it pleased for the gpiidance 
of such officers and Courts. None of 
these Acts has been challenged or im¬ 
peached. The decrees of the Courts so 
constituted have issued far and wide 
and have affected many persons. 

The Acts constituting them were 
within the knowledge of Parliament but 
in no case' has the power to create such 
puv ‘uopsanb m papeD uaaq sjmoD 
full knowledge of the manner in which 
the powers conferred by previous Sta¬ 
tutes had been exercised by the Gover¬ 
nor-General in Council, the Imperial 
Legislature on successive occasions ex¬ 
tending over a number of years has re¬ 
enacted those powers in almost iden¬ 
tical pharascology. In the case above 
referred to of Empress v. Burah (1), 
the Court had to consider the powers 
conferred on the Indian Council by the 
Acts of 1833 and 1861. By an Act of 
the Governor-General in Council pass¬ 
ed in 1869 certain districts were re¬ 
moved form the jurisdiction of the exist¬ 
ing Courts and placed under the juris¬ 
diction of officers to be appointed by 
the Lieutenant-Governor of Bengal, who 
was also empowered to extend the pro¬ 
visions of the Act to the Cassyah and 
Jynteeah Hills. This the Lieutenant- 
Governor did in 1871 by notification in 
the Gazette and constituted a Court to 
exercise the powers of revision and ap¬ 
peal formerly exercised by the High 
Court of Calcutta. It was objected that 
the Act was ultra vires on the grounds, 
(i) that the Governor-General in Coun¬ 
cil had no power to interfere with the 
jurisdiction of the High Court, and (ii) 
that he had no power to delegate his 
legislative functions to the Lieutenant- 
Governor, as, it was contended, had 
been done by the Act. A Full Bench of 
the High Court of Calcutta were unan¬ 
imous in holding that the Governor-. 
General in Council had power to re¬ 
move the district in question frorn me 
jurisdiction of the High Court and mis 
view was affirmed on appeal to iiis 
Majesty in Council. The Court differed 
as to the power to delegate authority to 
the Local Government and their Lord¬ 
ships overruling the majority of the 
Court decided that such power was also 

intra vires. 

In dealing with the proper inference 
to be drawn from the fact that the ells'* 
puted powers had been regularly exer¬ 
cised 'by the Governor-General in Loun* 
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oil under the provisions of the earlier 
Act, which had been rc-enacted in simi¬ 
lar language in the Act of 1861, Sir 
Richard Garth, C. J., in the Court be¬ 
low [Empress v. Burah (3)] is reported 
as saying: “Has then the Legislature 
of this country been proceeding all these 
years upon a principle unwarranted by 
law? Has it been abdicating its 
proper functions and transferring pow¬ 
ers which it had no right to transfer. 
The answer to this question will be 
found in the Councils Act of 1861. 
That Act has put a construction upon 
the meaning of the Indian Charter of 
1833 which, it seems to me is almost 
impossible to misunderstand.” 


This view was approved on appeal. 
Lord Selbourne in delivering the judg¬ 
ment of the Board said: “If their 
Lordships were to adopt the view of the 
majority of the High Court they would 
be casting doubt upon the validity of a 
long course of legislation appropriate 
as far as they can judge to the peculiar 
circumstances of India, great part of 
wliich belongs to the period antecedent 
to the year 1861 and must therefore (as 
Sir Richard Garth well observed) be 
presumed to have been known to and in 
view of the Imperial Parliament when 
Councils Act of that year was passed.” 
The Indian Councils Act, 1915, afforded 
another opportunity for Parliament to 
correct, if it required correction, the 
manner in which the Indian Council had 
for so long been e.xercising the powers 
which tliey conceived to have been con¬ 
ferred by the existing Acts, but the 
Government of India Act, 1915, which 
was passed after the Defence of India Act 
came into operation, re-enacted the for¬ 
mer Statutes in practically identical Jang- 
uage and must be in my view have been 
intended to recognize the correctness 
of the interpretation placed upon the 
former enactments by the Indian Coun¬ 
cil. 


The same canon of construction which 
was enunciated by Sir Richard Garth 
and approved by their Lordships of the 
Privy Council in Burah*s case (1) was 
followed by Sir John Edge. C. J., and 

of the High Court at 
Allahabad in Abdulla v. Mohan Gir (4) 
an 1889, and Lord Macnaghten in the 
case of Commissioners for Special Pur¬ 
poses of Income-tax v. Pemsel (5) 
expressed similar views in a case cicaU 
ing with the construction of words oc- 
cumng in the Income-tax Acts. 


(8) L1877-781 3 Cal 63=1 C L R 161 
(4) LlHSOl 11 All 490 (P IJ), 
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It was contended that Burah*s case 
(1) was no authority for the proposi¬ 
tion that the Indian Legislature could 
constitute new Courts, as this point was 
not urged in argument before the Court 
which tried that case and was not speci¬ 
fically dealt with by the judgments. On 
page 181 of the report in the Indian 
Law Reports, 4 Calcutta Series, Lord 
Sel borne in dealing with the question 
of the Indian Legislative Council’s pow¬ 
ers of delegation says; “What was 
done IS t^s: The Governor-General in 
Council has determined in due afid 
ordinary course of legislation to re¬ 
move a particular district from the juris- 
d^tion of the ordinary Courts and 
oHices and to place it under new Courts 
and offices to be appointed by and res¬ 
ponsible to the Lieutenant-Governor of 
^ngal. There can be no question 
herefore that the fact that new Courts 
had been created was a matter which 
was brought before the notice of their 
Lordships and admitting that it is ac- 
curatc to say that the question was not 
specifically dealt with, it is highly im¬ 
probable that the point could have been 
lost sight of. 


It seems reasonable to suppose that 
once It was determined that power to 
mterfe^ with the jurisdiction of the 
High Court existed, the power to sub- 
stitute a new Court to act in place of 
that whose jurisdiction had been deter¬ 
mined was regarded as a matter which 
could not well be challenged. That 
case is at the least a light for our 
guidance in the present case, but I do 
not consider the matter as at all con¬ 
cluded by reason of that decision where 
the point was not specilically dealt with. 
1 prefer to rest my decision upon the 
construction of the Act of 1861 viewed 
in the light of previous enactments and 
the powers consistently e.xercised there¬ 
under. It was contended on behalf of 
the petitioner that in so far as new 
Courts were constituted by the East 
India Company before 1858 this was 
done 111 the ceded or conquered pro¬ 
vinces in exercise of the royal nrero- 
piivc or in the regulation provinces 
n exepise of the soverign powers of 
the Moghul Emperor, both of which 
powers It is said were taken away from 

Council in 

lp8 and vested in the Crown or in the 

Council, and in so 
tar as they were constituted after 1861 
It was merely a re-arrangement of evis- 

earlier pow¬ 
ers. As to the first part of this con¬ 
tention, even if it is conceded that ?hc 

assumption ot the powers exercised in 
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the earlier period was justified on the 
constitutional grounds stated, it can 
hardly be disputed that Parliament re¬ 
cognized and acquiesed in what was 
done and I find nothing in the enact¬ 
ments of 1858 or 1861 to lead to the 
supposition that a different policy to¬ 
wards the Indian Legislature was at 
that time contemplated. It appears to 
me that S. 22 of the Indian Coun¬ 
cils Act of 1861, read wth S. 9, 
High Courts Act, is in terms amply 
wide enough to cover the powers now 
in .question and had it been intended 
to deprive the Governor-General in 
Council of the powers so long exer¬ 
cised by his predecessors, such inten¬ 
tion would have been expressed in clear 
and unambiguous language. Ha^^lng re¬ 
gard to the opinion just expressed, it 
is not necessary to deal with the second 
part of the argument just mentioned. It 
would appear however to be based upon 
a false assumption. Some of the Courts 
mentioned in an earlier part of this 
judgment were entirely new Courts and 
some were in newly acquired territory. 
No question has so far been raised as to 
the ialidity of their constitution. Indeed 
apart from the High Courts it would be 
difficult at the present day to find any 
Court in British India which does not 
owe its existence to an Act of the Indian 
Legislature. Were we to decide that 
such Acts are ultra vires practicaUy the 
whole administration of justice iiiBritish 
India would cease to exist. I 
the petitioner’s application should be 
rejected and the rule will be dischaiged. 
The decision arrived at makes it un¬ 
necessary to consider the question which 
was raised as ancillary to the main 
question, namely, whether this Court has 
jurisdiction to issue a writ ^f habeas 
corpus and that point I leave undecided. 

rh^nman I. —The petitioner is con¬ 
fined under sentence from a 
constituted under the Defence of Indi^ 
Act 1915 He has moved this Court 
for ’ a writ of habeas curpus on one 
ground only, namely that so far as the 
Defence of India Act authorised the 
creation of the tribunal, the Act is void 
inasmuch as it is beyond the po\ver of 
the Governor-General of India in Coun¬ 
cil to constitute a Court or to authorise 
any other person or persons to consti¬ 
tute a Court. It is contended that the 
Indian Legislature is not sovereign in¬ 
asmuch as it derives its powers 'from 
Act of Parliament, that the power to 
create a Court of justice rests in some 
special manner in the sovereign and 
that this power cannot be delegated 
otherwise than by an express enactment 


or proceeding to which the sovereign is 
a party. It is not necessary for the 
purposes of this decision to deal elabo¬ 
rately with the latter part of this con¬ 
tention. The argument was mainly con¬ 
cerned with the authorities which deal 
with the prerogative to create Courts 
in England., But the sovereign power in 
respect of Courts outside Great Britain 
has histories and rests upon foundations 
of its own [Campbell v. Hall (6) and 
In the matter of the States of Jersey 
(7)]. It is sufficient to say that a Court 
cannot be properly constituted otherwise 
than in the name of the sovereign and 
thal therefore before I can hold that 
the Indian . Legislature can create a 
Court it must be clear beyond doubt 
that the power to create a Court has- 
been properly delegated. 

The powers of the Governor-General 
of India in Council, so far as the De¬ 
fence of India Act is concerned, are de¬ 
rived from the Government of India Act 
of 1858 and India Councils Act of 
1861 (21 and 22 Vic., C. 106, and 24 
and 25 Vic., C. 67). The former Act 
recited that the Government of the ter¬ 
ritories then in the possession of or 
under the Government of the East India 
Company and all powers in relation to 
Government vested in or exercised by 
the said Company, and all rights vested 
in or which if the Act had not been 
passed might have been exercised by 
the said Company in relation to any 
territories, shall become vested in Her 
Majesty and be exercised in her name. 
It was enacted that India shall be gov¬ 
erned by and in the name of Her Majesty 
and all the rights referred to may be 
exercised by and in the name of Her 
Majesty as rights incidental to the Gov¬ 
ernment of India; that the existing 
Council in India should be styled: “The 
Council of the Governor-General in 
India.’’ The Indian Councils Act of 
1861 provided for the addition to this 
existing Council of further members 
for the better exercise of powers to 
make laws and regulations and that at 
meetings of the enlarged Council so 
constituted the Governor-General of 
India in Council should have power to 
make laws and regulations for repeal¬ 
ing, amending or altering any law and 
any regulation whatever now in force 
or hereafter to be in force in the 
Indian territories now under the domi¬ 
nion of Her Majesty and to make laws 
and regulations for all Courts of justice 
whatever and for all places or thirds 
whatever within the said territories. This 

(6) 20 St Tr 239. 

(7) 8 St Tr (u s) 286.. 
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power was subject to certain provisos 
and control, with which it is not neces¬ 
sary now to deal. These Statutes in 
terms recognized and w’ere expressly 
founded upon the facts then existing. 

Section 7 of the Govex*nment of India 
Act of 1858 refers to the Council in 
India then bearing that name. It is 
necessary therefore to refer shortly to 
the constitution of the Council in India 
existing at the time of the enactment of 
the Government of India Act of 1858. 
The East India Company was originally 
a corporation with a trade monopoly 
created by charter from the Crown. It 
soon became necessary for the Com¬ 
pany’s officers to exercise powers of 
Government over the members of the 
Coinpany who were engaged in trade in 
India. Such powers were accordingly 
conferred upon the Governor in Council 
in each of the Company’s factories and 
were extended over all persons residing 
within factory limits. In 1765 the 
Company obtained the Diwani or right 
to conduct the revenue and civil admi¬ 
nistration on behalf of the Moghul 
Emperor in the Provinces of Bengal, 
•l^ihar and Orissa. In view of this ex¬ 
pansion of power and responsibility the 
East India Company Act of 1772 was 
enacted and it was directed that for the 
J/oyernment of the Presidency of Fort 
William in Bengal the Company should 
appoint a Governor-General and Coun- 
cillors and that the whole Civil and 
Military Government of the Presidency 
the ordering, management and govern¬ 
ment of all the territorial acquisitions 
^^1 in the Provinces of Ben¬ 

gal Bihar and Orissa should be vested 

Governor-General in Coun¬ 
cil. Thereupon the creation of Courts 
for the proper administration of civil 
justice was immediately undertaken and 
proceedings called regulations were is- 
sued creating these Courts. As instances 

1 Tno regulations of 

referred to. 

inis torm of Government in India was 
continued from time to time by succes¬ 
sive Acts of Parliament and the recog¬ 
nition was not thought inconsistent with 
the sovereignty of the Crown. In the 
reel al CO the Act of 1813 (53 Geo 3 
c. 155) reference was made to t.he un- 

'md Kingdom of Great Britain 

sitiViTfJ territorial acqui- 

sitions m India, 

In 1833 the powers of tlie Governor 

S’ Counciru’^re'agah. 

'd1rec?rr^rla‘'c'n,'r’L‘i 

uf the whole of the civil Government 
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the Governor- 
General of India in Council. At the 

Government of India Act of 
1858 was passed this Council had crea- 

tfmi of system of administra- 

IhH ^ ^ Criminal justice. What 

then can be the meaning of S. 22 

Counci s Act, 1861, which enables this 
Coui^il which had been entrusted with 

the Government of India at meelines 

to which additional persons had been 
summoned to make laws and regulations 
repealing, amending or altering\ny law 

?h whatever now in force in 

the Indian territories? Several of the 
legulations then in force were regula- 

The power inclul 

ded the powers to make laws and regu¬ 
lations for all persons and all Cou«s 
of justice whatever and for all nlaces 
or things whatever. This delegation of 
plenary power was designed Ur the 
benefit of public interests of the grea- 
test magnitude and whatever may^falUl 
ly be regarded as incidental to or con¬ 
sequential to the main purpose oiie-ht 

expressly prohibftcd) to^be 
held by judicial construction to be ultra 
vires [AUorney-Ge;iera/ v. Orea/^^s^ 
Railway Company (8)]. ^^sren. 

th has been applied bv 

of%^e"7cts^ofUh 7 

creatbi^ rjf^ f ^ Imperial Parliament 

^ Indian Legislature in the 

shfps^s^fh-,'.' 'r"'' Their Lord- 
Dilips sa> tnat when the our^tmi-v «c 

'’r >h"n.cr‘: 

gcncial scope of the affirmative words 
conferring the power and if theU i^no 

"wKh r<^stdction y 

frfr^ power IS limited, it is nJt 

for any Court of Justice to enquire f r- 
ther or to enlarge constructively those 

-rdf "’^S’h ^foXr 

there is no express crlcai tliut 

IJ- a’S, 

priate to the Zcu'iU- efre. 

India prior to the eY ISeTf, 
presumed to have been know, 

{ 8 J [1880] 5 A C .173=40 £ J Cl. " 5 ^ - 
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the Imperial Parliament intended to 
sanction the continuance of the exercise 
of legislative powers of the same land. 
By the application of these principles 
the Imperial Parliament must be held 
to have, in 1861, sanctioned the conti¬ 
nuance of legislation for the creation 
of Courts. So far as it may be said to 
be necessary that the King in person 
should take a part in the delegation of 
power such as this, it is sufficient to say 
that these Statutes received the assent 
of the Crown—an assent which was not 
merely formal but which was affirmed 
so far as the Government of Incha Act 
of 1858 is concerned, in a historic pro¬ 
clamation. 


The petitioner’s counsel has endea¬ 
voured to combat this manifest conclu¬ 
sion by contending that whenever the 
East India Company, prior to 1861, 
desired to create a Court, they never 
ventured to do so without either obtain¬ 
ing a Charter from the sovereign or a 
special Act of Parliament or authority 
from the Emperor of Delhi. I am not 
satisfied that the proposition is true 
even for the period prior to 1772, for 
the first Charter creating Mayors 
Courts for Madras, Calcutta and Bom¬ 
bay in 1726 refers to the reputation 
already made for strict and equal distri¬ 
bution of justice. The Act of l^JS creat¬ 
ing the Supreme Court of Calcutta as 
first enacted appears to have enabled 
cases to be brought befo^ that 
by way of appeal from the P^ovinc al 
Courts and thus recognised the exis¬ 
tence of Courts which were or J^i^t be 
created irrespective of the Act (sec 
concluding portion of S. lb 
India Company Act of of 

Pinar CivU Appear (Sr su^sr 

nreme Court. The Court of Final Cn- 
^ • 1 Ariosi and the entire system of 

olminal'^Courtrcrcated in 1793 receiv- 
cd no such validation and can be as 
cribed to no special express authority 
either from the Sovereign or Parliament 
in England or from the Emperor at 
Dcllii or to the Sovereign prerogative 
in ceded and conquered territory. It can 
be referred only to the Act of 1772. 
Since the enactment of the Government 
of India Act of 1858 there have been 
repeated instances of the creation of 
new Courts by the Governor-General of 
India in Council without any authority 
other than that derived from the Govern¬ 
ment of India Act of 1858 and the 


Indian Councils Act of 1861. The Acts 
creating these Courts were subject to 
disallowance by the Crown by order 
conveyed through the Secretary of State 
for India, who is representative of the 
Crown so far as India is concerned. 
None of these Acts were ever disallow¬ 
ed. The Indian '^Councils Act came be¬ 
fore Parliament for amendment in 1890, 
1891, 1892 and 1909 and the Statute 
of the law on the subject of the Gov¬ 
ernment of India was consolidated by 
an Act of 1915. Yet the continuous 
course of legislation for the creation of 
Courts was never at any time ques¬ 
tioned. 

The creation of the Court under 
whose warrant the petitioner is held in 
custody has not been attacked upon any 
special ground. It was not, for in¬ 
stance, contended that the Defence of 
India Act is invalid on the ground that 
it involves the abrogation of a function 
essential to the operative existence of 
this Court. It is clear that the Governor- 
General in the Legislative Council has 
power to create Courts. I agree that 
the ground upon which the petitioner 
asks for our interference fails on the 
merits. It is not therefore necessary for 
me to consider whether this Court has 
power to issue a writ of habeas corpus 
and I leave the question undetermined. 

Mullick, J. —I entirely concur in the 
judgment of the learned Chief Justice. 
In the view I take it is unnecessary to 
discuss the limits of the authority of 
the Crown to erect Courts of Justice in 
India by e.xecutive order. In my opinion 
the authority conferred by S. 22, Indian 
Councils Act of 1861, was sufficient to 
justify the Governor-General in Council 
in constituting by means of Act 4 of 
1915 the tribunal by which the peti¬ 
tioner before us has been convicted. 

Roe, J. —I concur in the order pro¬ 
posed. The jjassages quoted in the 
judgment of the learned Chief Justice 
from the judgment of the Judicial Com¬ 
mittee in the case of Empress v. Sarah 
(1) furnish in my view a complete 
answer to the petitioner’s case. 

Atkinson, J. —Having had the oppor¬ 
tunity of reading and considering the 
judgment of the learned Chief Justice 
1 desire to express my entire conctir- 
rence therewith. 

v.s./R.K. Application rejected^ 



1918 

*A. I. R. 1918 Patna 165 

JwALA Prasad, J. 

Hayat Khan and another —Petitioner. 

V. 

Opposite Party. 

Criminal Misc. Revn. 51 o£ 1917, 
Decided on 15th November 1917, 
against order of Addl. Ms^istrate, 
Dhanbad, D/- 15th September 1917. 

^ (a) Criminal P. C. (1898), S. 403—S. 403 
is no bar to trial of separate offence caused 
in same transaction — Accused convicted 
under S. 352, I. P. C., can be tried again under 
Ss. 147 and 323 for causing injury to an¬ 
other man who intervened. 

Accu$!cd were tried and convicted of an offence 
under S. 352, I. P. C., on the complaint of A. 
Subsequently on the complaint of B they were 
charged with offences under Ss. 147 and 323, 
I. F. 0. B's allegation was that the accused 
were assaulting A when he interfered and tried 
to stop them and that thereupon the accused 
turned upon B and beat him : 

Held : that the second trial was not barred by 
S. 403 (1), Criminal P. C. LP 167 C 11 

(b) Criminal P. C. (1898), Ss. 236 and 403 
—To apply S. 403 it is necessary to see if 
any charges under S. 236 could be framed in 
previous trial — When there is no doubt 
as to what offence is committed S. 236 does 
not apply. 

In order to apply S. 403 (l) it is necessary to 
see whether under S. 23G of the Code any ciiargo 
in the previous trial could have been framed for 
the offences for which the accused is sought to 
be tried at the second trial. S. 23C of the Code 
only applies when the act or a series of acts is of 
such a nature that it is doubtful which of the 
several offences the facts would constitute. Where 
the facts disclosed in the previous trial leave no 
manner of doubt as to the offences they con¬ 
stituted, S, 236 has no application. [P 166 C 1) 

(c) Criminal P. C. (1898), S. 526—Convic¬ 
tion in another distinct trial by same Magis¬ 
trate is no ground of transfer. 

Tlio opinion expressed by the Jfagistratc in a 
previous case in which the accused was tried and 
convicted on a separate and distinct charge is in 
itself no ground for the transfer of the case 

LP i6s c n 

G. C. Pal —for Appellants. 

Mrityunjoy Lai —for the Crowji. 

Judgment. — This is an application 
against an order of the .A.clditional 
Magistrate of Dhanbad. dated 15th 
September 1917, rejecting the applica¬ 
tion by the petitioners to the District 
Magistrate for the transfer of the case 
pending before the Deputy Magistrate 
of the District, Mr. S. N. Sen, tlie 
petitioners having been put upon their 
trial for offences under S. 147 and 
S. 323, I. P. C., on the complaint of 
one Wajid Khan. The complaint of \Va- 
jtd Khan was filed on 21st May 1917 
in respect of an occurrence that was 
said to have taken place on 18th May 
1917. Wajid Khan is now dead. The 
witnesses for the prosecution have al¬ 
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most been examined. The examination 
of the witnesses commenced on 27th 
July and finished by 18th August, when' 
the case was adjourned to 1st Septmber 
1917. On the 1st the case was adjourned 
to 3rd on account of the inability of 
the Civil Surgeon to attend on that date 
for examination. On 3rd the petitioners 
made an application to the Deputy Ma¬ 
gistrate for an adjournment of the case 
in order to enable them to apply for 
the quashing of the trial or transfer 
of the case from the file of the Deputy 
Magistrate to some other Magistrate. 
On 15th September an application was 
made under S.528, Criminal P. C., to 
the District Magistrate, which was re¬ 
jected by him. On 21st September the 
petitioners again applied to the Deputy 
Magistrate .for an adjournment of the 
case, in order to move this High Court, 
which they did by their petition dated 
4th October 1917. It is urged on behalf 
of the petitioners that the present trial 
of the offences under Ss.l47 and 323 
is barred by S. 403, Criminal P. C. 
This contention is based upon the fol¬ 
lowing facts: One Lalu Khan had filed 
a compUiint for an occurrence which is 
said to have taken place on 18th May. 
One of the accused, Hayat Khan, was 
summoned in that case under S. 352 
and was, after trial, convicted on 31st 
August 1917, by the same Deputy Ma¬ 
gistrate, under S. 352. In the judgment 
of that case the Deputy Magistrate said 
as follows: “The accused has not been 
charged under S. 147, I. P. C., as 
there was no common intention to begin 
with to assault Lalu Khan.” 

I have been shown by tlic opjiosite 
party, who appears to oppose the Rule, 
a copy of the complaint petition of Lain 
Khan. In this petition Lalu Khan com¬ 
plained against Hayat,Jouri Khan, and 
18 or 19 other persons. It was alleged 
by him in that petition that he had lent 
money to one Satar Khan at an interest 
of one anna per rupee at about 5 p. m. 
On the day of the occurrence the accus¬ 
ed persons asked him why he lent 
money at the low rate of one anna, an<l 
abused liim. He protested, whereupon 
Hayat Khan struck him with a lathi on 
his right shoulder joint and that Sala- 
mat Khan also struck him \sith latl is and 
then ran away. After that Wajid. his 
brother, was assaulted by the accused 
and was severely injured and could not 
sit up, and therefore did not conic with 
him. Wajid, in his petition filed on 21st 
May, after setting out the reason of the 
occurrence and the details as given by 
Lalu Khan, said that after Lalu was 
assaulted with lathis lie asked the 
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accused not to do so, whereupon they 
severely assaulted him. In this com- 
of Wajid, Jouri Khan and Hayat 
Khan, along with others, have been 
mentioned as accused. Subsequently 
processes were issued by the Magistrate 
against Jouri and Hayat mentioned in 
the complaint of Wajid. Hayat did ap¬ 
pear on 28th June 1917. On 11th July 
1917 the second petitioner appeared in 
Court, having been sent up by the Po¬ 
lice. His name is said to be Sarwar 
Khan. On that very day Lalu Khan'was 
shown petitioner 2, Sarwar Khan, and 
he said that this was the man named as 
Jouri Khan in the complaint petition of 
Wajid. He was therefore proceeded with 
as the person against whom the warrant 
of arrest was issued and the two peti¬ 
tioners were therefore put upon their 
trial. 

The judgment of the Magistrate dated 
31st August 1917, convicting the accus¬ 
ed of an offence under S. 352 with 
the observation, quoted above, that the 
accused was not charged under S. 147 
as there was no common intention to 
assault Lalu Khan, is pleaded by the 
petitioners as a bar to the present trial 
for charges under Ss. 147 and 323 
under whicli they are now being tried. 
The plea is based upon S. 403(1), Crimi¬ 
nal P. C. In order to apply S. 403 (1), 
it is necessary to see whether under 
S. 236 any charge could have been 
framed for the present offences under 
Ss. 147 and 323. S. 236 only applies 
when the act or a series of acts is of 
such a nature that it is doubtful which 
|of the several offences the facts would 
constitute. The facts disclosed in Lalu's 
complaint left no manner of doubt as to 
the offences they constituted. Therefore 
S. 236 has no application at all: S. 237 
only follows S. 236, and is only an en¬ 
abling section which empowers a Magis¬ 
trate to convict on a charge which has 
not been framed under S. 236. So if 
S. 236 does not apply, S. 237 has also 
no application. The first trial was on 
the facts alleged in the petition of Lalu 
which related to the assault upon Lalu; 
and the conviction of Hayat, petitioner 
1, was under S. 352 for an assault 
upon Lalu. The present charge related 
to the facts which Jed lo the attack 
upon Wajid Khan and lias nothing to 
do with the facts constituting the as¬ 
sault upon Lalu. The present charges 
arc as follows: First'. “That you two 
on or about 18th May 1917 at Pach- 
gari Bazar. P. S. Katras, District Man- 
bhum. with some 20 Kabulis, being 
members of an unlawful assembly, the 
common object of which was to assault 


Wajid Khan, beat him with sticks so 
severely as to result in his falling down 
almost senseless and thereby committed 
an offence punishable under S. 147, 
Penal Code, and within my cognizance.” 
Secondly: “That you two on or about 
the said 18th day of May 1917 at 
Pachgari Bazar, P. S. Katras, District 
Manbhum, voluntarily caused hurt to 
Wajid Khan by beating him with sticks 
and thereby committed an offence 
punishable under S. 323, Penal Code, 
and within my cognizance.” 

The facts set forth in the two com¬ 
plaint petitions mentioned above will 
clearly show that Lalu Khan, the com¬ 
plainant in the first case, was first met by 
the accused and there was an altercation 
between them, in the course of which he 
was assaulted. While he was being as¬ 
saulted his brother Wajid, complainant 
in the present case, came up and re¬ 
monstrated, and was, upon the orders 
of one of them, severely assaulted. In 
the course of events that took place in 
immediate succession, no doubt both the 
persons are said to have been injured; 
but certainly they are not said to have 
been assaulted simultaneously. The as¬ 
sault upon Lalu who was first attacked 
may not be the result of the common 
intention or motive of an unlawful as¬ 
sembly. The subsequent assault upon 
Wajid Khan who came up to remon¬ 
strate may be the result of the com¬ 
mon intention of the persons roused at 
once to assault him for his officious in¬ 
terference. 

Upon the facts the Magistrate is to 
enquire and to determine whether there 
was a common intention or common 
object on the part of the accused per¬ 
sons in order to assault this man Wajid 
so as to constitute an offence under 
S. 147. The Magistrate, enquiring into 
the complaint of Lalu Khan, held that 
no common intention to assault Lalu 
was proved. He did not and could not 
hold that there was no common in¬ 
tention to assault Wajid. That was not 
the point before him to decide. The 
words that the Magistrate has used, 
which I have quoted above, will clearly 
go to show that he knew full well that 
he was disposing of the case of Lalu 
Khan only, for he says that “there was 
no common intention to begin with to 
assault Lalu.” The petitioners are not 
going to be tried under S. 147 upon the 
facts alleged in the complaint petition of 
Lalu. They cannot, of course, be tried 
for riot under S. 147 for the events 
that led to the assault upon Lalu, which 
may. be disclosed in the complaint of 
Wajid which is now the subject-matter 
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of trial. So far as the facts resulting 
in the assault upon Lalu are concerned, 
there cannot be a second trial by virtue 
of S. 403 even if those facts constitute 
an offence under S. 147, Penal Code. 
That has been the view taken in the 
<'ase of Basireddi v. Khayrat Ali (1), 
where the charge against the accused 
person was under Ss. 147, 325 and 
448, and, the accused having been tried 
under S. 325, the case terminated upon 
a compromise between the parties in an 
acquittal of the accused persons. As 
regards Ss. 323 and 325, it was held 
that a further charge under S. 147 or 
S. 448 cannot lie. I am in agreement 
so far as that ruling is concerned, and 
I think there cannot be any further trial 
for an offence under S. 147 in respect 
of the complaint of Lalu Khan. But a 
distinct offence on a separate set of 
facts is said to have occurred when, as 
I have said above, Wajid came upon the 
scene, and the present charge under 
S. 147 in respect of the attack upon 
Wajid under which the accused have 
been summoned will have to be deter¬ 
mined afresh. The present charge under 
. S. 147 under which the petitioners arc 
charged in my opinion would come 
under S. 235 (1), Criminal P. C. This 
disposes of the objection so far as the 
charge under S. 147 is concerned. 
S. 403 does not bar the trial of the ac¬ 
cused on the present charge under 
S. 147, Penal Code. 

There now remains the charge under 
S. 323. There cannot be any doubt 
that the assault, if any, committed upon 
Wajid was quite a separate offence and 
had nothing to do with the assault com¬ 
mitted upon Lalu, although both the 
assaults may have been committed in 
the course of the same transaction. I 
would refer to illustration (g) of S. 235 
under Cl. (1) of that section, which says 
that "A with six others committed the 
offence of rioting, grievous hurt and as¬ 
saulting a public servant. A was sepa¬ 
rately charged with, and convicted of. 
offences under Ss. 147. 325 and 152.” 
The offences under Ss. 323 and 325 
committed by the members of an unlaw¬ 
ful assembly in a riot are separate from 
the offence of the riot itself; and the 
individual persons found guilty of hav¬ 
ing caused hurt may be convicted sepa¬ 
rately and irrespective of the charges 
under S. 147. The conviction of Hayat 
for an assault upon Lalu does not bar his 
trial for the assault upon Wajid. There 
can be no doubt therefore that S. 403 
has no application at all so far as the 
charge under S. 323 is concerned. This 

(1) [19181 20 I C 618. " 


contention of the petitioners is therefore 
rejected. 

The second ground urged by the 
learned vakil for the petitioners is that 
cognizance was taken by the Magistrate 
in this case under S. 190 (c) and 

therefore the Magistrate could not try 
the case himself. The cognizance of the 
complaint of Wajid is not disputed to 
have been taken under S. 190 (a) upon 
the complaint of Wajid. Hence all the 
offences and all the persons mentioned 
in the complaint petition as well as 
those disclosed in evidence were before 
the Magistrate upon a cognizance taken 
by him under S. 190 (a) upon the com¬ 
plaint of Wajid. The case against the 
petitioners was . not taken cognizance of 
by the Magistrate upon any extraneous 
information or upon his own knowledge 
or suspicion. 

It is contended by the petitioner No. 2 
that the complaint petition mentions the 
name of Jouri Khan as the accused, not 
Sarwar Khan. Well, in the evidence of 
Lalu Khan call him Jouri or Sarwar 
he was the person who assaulted Wajid 
Khan. He was identified by him on the 
11th July 1917, when the man was 
brought under arrest. It is for the 
Magistrate to believe or disbelieve Lalu. 
The complaint petition after giving the 
names of certain accused adds etc., 
“wagarah:” so that even if Jouri Khan 
and Sarwar Khan are two different per¬ 
sons, Sarwar, the present accused, might 
come under the category wagarah etc., 
whose name is not disclosed in the com¬ 
plaint petition, provided he is satis¬ 
factorily identified as the person named 
in the petition. The cognizance of the 
offence against the second petitioner 
(Sarwar) was properly taken under 
S. 190 (a) and I overrule this conten¬ 
tion of the learned vakil for the peti¬ 
tioner. 

The last contention of the learned 
vakil has been that the case should be 
transferred from the file of the Deputy 
Magistrate, Mr. S. N. Sen, to some 
other Magistrate. The ground for this 
contention is that the Deputy Magistrate 
in the case of Lalu Khan, which was 
disposed of on 31st August 1917, dis¬ 
believed the evidence of the petitioner 
No. 1 Hayat Khan and therefore there 
will be no impartial trial by the same ^Ia- 
gistratc of the present case against him. 
The trial in the case commenced, as I 
have said before, on 27th July when the 
witnesses for the prosecution were 
examined. The application to the Court 
was made on 4th October and to the 
first Court on 3rd September. 'I'ltc de¬ 
lay has been very inortlinatc aiul the peti- 
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tion for transfer is made after the pro¬ 
secution case is almost over. It is said 
that the petitioners came to know of the 
opinion of the Magistrate as regards 
the defence when the judgment was 
delivered in the case of Lalu Khan on 
31st August 1917. The opinion ex¬ 
pressed by the Magistrate in the case 
of Lalu Khan as regards the defence 
of Hayat in itself is no ground for the 
transfer of the case. The most impor¬ 
tant question for the Magistrate in the 
present trial would be whether the peti¬ 
tioners did or did not assaiilt Wajid and 
whether they were members of any un¬ 
lawful assembly and committed riot or 
not. The Magistrate will decide upon 
the evidence of the case. I do not think 
that the ground mentioned is sufficient 
for directing the transfer of the case 
particularly at so late a stage. I there¬ 
fore overrule this contention also. The 
application of the petitioners is rejec¬ 
ted. 

v.s./R.K. Application rejected. 


Atkinson, J. — The petitioner jointly 
with another was charged imder S. 409-, 
I. P. C., with criminal breach of trust 
by converting to his own use three 
various sums of money on various dates 
within one year. The charge relates to- 
the sums of Rs. 38-1-0 appropriated 
on 6th July 1916, Rs. 100-4-0 on 31st 
July 1916 and Rs. 140-12-0 on 25th 
October 1916. The accused is a sub¬ 
ordinate in the Post Office at Samasti- 
pur and his duty was to deal, as regis¬ 
tration clerk, with money received in 
payment of V. P. P. orders. The Sub. 
Post Master of this Office is a man 
called C. M. Bose. The Inspector paid 
a visit to this Post Office and discover¬ 
ed that certain misappropriations or 
criminal breaches of trust of public 
money had taken place; accordingly the 
petitioner Kailash Prasad Varma and 
C. M. Bose were jointly charged un¬ 
der S. 409, I P. C., with the offences 
mentioned above. The petitioner’s de¬ 
fence was that he was innocent, that 
he merely did what he was asked by 
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Mullick and Atkinson, JJ. 

Kailash Prasad Varma —Accused—» 
Petitioner. 

V. 

Emperor — Opposite Party. 

Criminal Revn. No. 282 of 1917, De¬ 
cided on 3rd August 1917, against an 
order of Sess. Judge, Darbhanga, D/- 
13th of June 1917. 

(a) Criminal P. C. (1898). S. 234—“Person” 
includes “persons.” 

In S. 234 the word “person” includes the plural 
number .and is not restricted to the singular 
number; 33 Cn.1. 292; 6 C.Ij.J. 757, Dim. 
/rom. and 36 I. C. 879, liel. on. IP 169 O ll 

(b) Criminal P. C. (1898). S. 234—Accused 
should not be tried jointly if trial is prejudi¬ 
cial to their interest—Procedure is at Court s 
discretion. 

Section 234 is an empowering section and no 
Magistrate or Judge should try or allow an ac¬ 
cused to be put on trial jointly with another if 
he thinks the effect of so doing would be prejudi¬ 
cial to the interest of the accused. But as to the 
method of procedure it is for the trial Court in 
the exercise of its discretion to settle and deter¬ 
mine, whether the trial should be joint or not. 
If a j)int trial would prejudice the accused then 
the trial should be separate. LP 170 C 1] 

(c) Criminal P. C. (1898). S. 234—Joint 
trial for criminal breach of trust on different 
occasions is legal—Penal Code (1860), S. 409. 

Two accused were jointly tried for criminal 
breach of trust in respect of three sums of monej’ 
committed on three different dates within one 
year : 

Held : that the joint trial was legal, 

LP 170 C 1) 


the Sub-Post Master Bose and that he 
was in no way responsible. On the other 
hand Mr, Bose, the jietitioner’s co¬ 
accused, stated that he was not respon¬ 
sible, but that he trusted the petitioner 
implicitly in the preparation of the re¬ 
gister and initialed the same from 
time to time as prepared by the peti¬ 
tioner ; and that though he might be 
guilty of negligence, he was guilty of 
no crime. The case was tried by the 
Subdivisional Officer with the result 
that the accused Sub-Post Master Bose 
was acquitted and discharged, and his 
acquittal was maintained and upheld by 
the Sessions Judge on appeal. Thus 
Bose is out of this case. The petitioner 
was convicted by the trial Court and' 
sentenced to one year in respect of ^ch 
charge preferred against him, each 
period of one year to run concurrently. 
On appeal the learned Sessions Judge 
maintained the petitioner’s conviction^ 
and the present application is made be¬ 
fore us to set aside that conviction. 

Two points are taken and pressed 
forcibly by Mr. Varma on behalf of the 
petitioner. The first point is one of 
importance and interest, as it raises a 
serious point touching the construction 
of the Code of Criminal Procedure. 

Mr. Varma argues that there was no 
power to try the accused persons to¬ 
gether jointly even where they commit¬ 
ted the same offence or three of the 
same offences within a period of 12 
months; that is to say, that S. 234, 


S. P. Varma —for Petitioner. Criminal P. C., only applies to one per- 

Manohar Lai —for the Crown. son and does not and cannot apply to. 
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two or more persons; and that there is 
no jurisdiction to try under the Code of 
Criminal Procedure persons jointly even 
though they may commit the same or 
similar offences, save under the provi¬ 
sions of S. 239 and then only if the 
offence with which they have been 
charged arises out ot the same transac¬ 
tion. It is argued before us by Mr. Var- 
ma that the transtrations were separate, 
at each distinct and separate from the 
other, and that consequently the trial of 
the accused persons, the petitioner and 
Mr. Bose, even under S. 239 would 
have been illegal. If Mr. Varma is right 
in his argument as to the illegality of the 
trial, then the conviction cannot stand 
and will have to be set aside. In sup¬ 
port of his argument the learned coun¬ 
sel for the petitioner relies entirely upon 
the case reported as Budhai Sheik v. 
Emperor (1). In that case their Lord- 
ships of the Calcutta High Court held 
that the meaning of the word “person” 
mentioned in S. 234, Criminal P. C., 
was applicable in the singular number 
and did not apply to the case of two 
persons or more than two, who might 
be guilty of committing three of the 
same kind of offences within a period of 
one year. With great respect to the 
learned Judges, who decided that case, I 
venture to say that the reasoning of 
their Lordships is not very convincing. 
However it appears to us that their 
Lordships in that case seemed to have 
based their judgment entirely upon the 
position in which S. 234 is to be found 
in the classihication or group of sec¬ 
tions set out in the Code. S. 233 is a 
general section, which proviOes that 
every person charged with an offence 
or with separate offences should be 
separately tried for each offence; how¬ 
ever exceptions from the general rule 
arc provided for in the succeeding 
Ss. 234 to 239 which are permissive 
and not mandatory; S. 234 runs: 
“When a person is accused of more 
offences than one of the same kind 
committed within the period of 12 
months from the first to the last of such 
offences, he may be charged with and 
tried at one trial for any number of 
them not exceeding three.” Reading 
that section I cannot understand why 
any limitation should be sought to be 
placed upon the word “person” as de¬ 
fined by the General Clauses Act. 

No doubt the Calcutta High Court in 
the case reported as Bhudhai Sheikh v. 
Emperor {V) held that the word “per¬ 
son applied merely in the singular nuni- 
b er; and th at it was not applicable to 

(1) L190G] 33 Cal 292. 


the case of two or more than two per¬ 
sons. The decision reported as Biidhat 
Sheik V. Emperor (1) was followed in 
a case reported as Tilakdhari Das v. 
Emperor (2) and there likewise two 
distinguished Judges of the Calcutta. 
High Court followed the rule laid down 
in Budhai Sheik v. Emperor (1) and 
Mr. Justice Mookerjee and another 
learned Judge also expressed the same- 
view, but the ratio decidendi of these 
decisions do not commend themselves to 
us and they appear to be completely 
at variance with the thoughtful and 
considered judgments of two Judges of 
the Allahabad High Court in a case 
reported as Emperor v. Bechan Pande 
(3) and in which Mr. Justice Piggott 
and Mr. Justice Walsh laid down most 
emphatically that in S. 234, Criminal 
P. C., the word "person” is to have its 
ordinary and nutural meaning as defin¬ 
ed by the General Clauses Act and is 
not to be restricted to the singular 
number. The learned Judges suggest 
that it would reduce the administration 
of the Criminal law to a farce if there 
could be no trial of accused persons 
jointly guilty, unless under the provi¬ 
sions of S. 239, and at page 460 (of 
/. L. R. 38 All.') of the report their 
Lordships say on the question of law 
involved for our consideration: “We 
have expressed our opinion in a case 
which has just come before us. The 
question of the operation of S. 234. 
Criminal P. C., was raised in a simple 
form. In the present case it is sug¬ 
gested that the question is complicated 
by the fact that six persons in all were 
involved in each of the three charges. 
The provisions of S. 233 and the fol¬ 
lowing sections of the Code of Criminal 
Procedure require to be considered to¬ 
gether. They occur in a sub-division of 
the Code headed “Joinder of Charges.” 
The general principle that there shall 
be a separate charge and a separate 
trial for every distinct offence of which 
any person is accused is first laid down 
in S. 233 of the Code. Then follow a 
number of sections specifying possible 
exceptions. In these sections where a. 
Court is empowered to try offences, 
jointly or accused jicrsons jointly, the 
word may ’ is used in each case, and 
not the word “shall” as used in S. 233, 
where the general principle is laid down.; 
These are therefore empowering sec-j 
tions, which require to be used wiili duel 
discretion and in suitable cases. In the 
present case the prosecution set out to! 
prove that the six accused persons, aci- 

(2) L10071 G C L J 757. 

(3) [l917] 38 All 467=30 1 C 870. 
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mg together, had committed each of 
the three offences specified in the several 
charges. On the wording of the section 
there was nothing illegal in the framing 
of the three joint charges against all the 
-accused, or in the trial of these three 
•charges at one trial.” 

That expression of opinion as to the 
interpretation to be given to S. 234 
commends itself to us. Certainly it is 
-consistent with the principles of the 
Criminal Law of England; and I think 
not inconsistent with the principles of 
the law of Criminal Procedure enacted 
in S. 234 as to what the law is, and 
ought to be. I do not say that in every 
ca’sc where persons are jointly accused 
that the Crown must necessarily try 
-them together. The section is an em- 
•powering section; but no Magistrate or 
Judge should try or allow an accused 
•to be put on trial jointly with another 
if he thinks the effect of so doing would 
be prejudicial to the interest of the ac¬ 
cused. But as to the method of pro¬ 
cedure it is for the trial Court in the 
exercise of its discretion to settle and 
determine whether the trial should be 
!joint or not. If a joint trial would pre- 
ijudicc the accused, then obviously the 
trial should be separate. 

In this case at the trial no objection 
was taken whatsoever by the accused 
to the joint trial. The trial proceeded 
and the conviction was pronounced, and 
it was not till the accused went before 
the District Judge on appeal that for the 
Jirst time it was urged or suggested that 
the accused persons having been tried 
together the original trial was illegal 
;and void by law. I think that if there 
!was any likelihood or fear that the ac¬ 
cused would have been or was in fact 
prejudiced by a joint trial with his cO’ 
jaccused, he would have I^eeii alert to 
j raise tlte question of jurisdiction at the 
■cariicst possible moment. Having taken 
his chance and proceeded to trial, the 
;pctiii(jncr for the first time urged after 
conviction that he has been prejudiced 
bv what has been done. This disposes 
of the first point which has been taken 
jby Mr. Varma on behalf of the peti- 
itioner. 

The second point which he has taken 
is. that the evidence in respect of two 
cltargcs docs not warrant a conviction 
under S. 409, Penal Code, that is to 
say, that with regard to first two items, 
namely, Rs. 38-1-0 alleged to have 
been misappropriated on 6th July 1916, 
-and Rs. 100-4-0 on31st July 1916, the 
evidence shows these items were takefnfor 
.a mere temporary loan to tide over a pre¬ 
vious financial difficulty in one case for 


two weeks and in another for 12 days; 
but that eventually they foimd their way 
into the pockets of the persons who 
were entitled to receive the money 
and Mr. Varma therefore argued that 
there was no user of the money or mis¬ 
appropriation by the petitioner within 
the meaning of S. 409, Penal Code, or 
at least that there was no user of the 
money with any intention of committing 
a criminal breach of trust. 

With regard to the third item ,no 
question arises. The sum of Rupees 
140-12-0 was admittedly received, re¬ 
tained, misapplied and used by the peti¬ 
tioner for his own purposes. The learned 
Scss.Judge in summing up the evidence 
very candidly observes that in regard to 
the first two items, the evidence shows 
that the accused did retain them, but 
the money was afterwards refunded and 
paid to the pe^’sons properly entitled 
to receive it though late. Mr. Varma 
says that though his cUent was guilty 
of a breach of a rule of the Post Office 
Department, yet he was not guilty of a 
criminal breach of trust. Well the lower 
Court answered that argument by rely¬ 
ing on the express admission and con¬ 
fession made by the petitioner himself. 
This is referred to as Ex. A. In that 
exhibit the petitioner stated that on 
two other occasions he did misapply 
public money which came into his pos¬ 
session in the discharge of his duty, 
and from that admission it is apparent 
that he did commit criminal breaches 
of trust in respect of the other transac¬ 
tions; and on this admission the prose¬ 
cution asked the Court to infer that 
there was in the mind of the petitioner, 
at the time when he got the various 
sums of money in question, the intention 
to use them for his own purposes within 
the meaning of S. 409, Penal Code. 
We do not think that this was an unfair 
inference to draw, more especially when 
the admission of the accused coupled 
with the evidence shown on the part 
of the prisoner a systematic course of 
dealing involving the misappropriation 
of public money and within quite a 
recent date from the commission of the 
first offence charged and which the peti¬ 
tioner admitted. After giving our best 
consideration to the second point we also 
think that the petitioner is not entitled 
to succeed, as the confession or state¬ 
ment made by the petitioner is such as 
to warrant an inference that the peti¬ 
tioner retained the money so long in his 
hands in breach of the rules of the Post 
Office as to clearly show an intention 
on his part to use the money for his 
own purposes. The third argument that 
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has been addressed to us is on the 
question of sentence. We have been 
asked to reduce the sentence; but a 
breach of trust committed by a person 
who is employed in a Post Office in 
respect of money belonging to the pub¬ 
lic is a grave offence; and wc ought 
not to encourage the public to think 
that offences of this character can be 
dealt with lightly; to do so would be a 
great injury to the administration of 
justice and the public service. We have 
considered all the points argued very 
carefully and we have come to the con¬ 
clusion that it is quite impossible to 
reduce the sentences even by one day. 
The application is rejected. 

Mullick, J.— I agree. 

v.s./R.K. Application rejected. 
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Chamier, C. J. and Sharfuddin, J. 
Knldip Singh —Appellant. 

V. 

Knldip Choudhuri —Respondent. 

Second Appeal No. 1117 of 1916. 
Decided on 9th July 1917. from deci¬ 
sion of Dist. Judge, Mongliyr, D/- 29th 
July 1916. 

Civil P. C. (1908), O. 23, R. 1 —Withdrawa 
of 5uit with permission to bring fresh suit or 
payment of costs—Second suit is maintain 
«hhough instituted without paying costi 
provided costs are paid before trial—Permis 
Sion to withdraw is not operative until costi 
are paid—Order allowing withdrawal should 
limit time wit4iin which costs are to be paid 
\\hcre a plaintiff is allowed to withdraw a suit 
with permission to bring a fresh suit, the pav- 
ment of the costs of the first suit being made a 
condition precedent to the institution of a fresh 
suit, and a second suit is instituted without pav- 
nientofsiich costs, the suit is maintainable pro¬ 
vided tbe costs arc paid before the .suit comes on 
for trial. 

In such cases until the costs are paid the nor- 
niission is not operative and therefore there is uo 

hberty to bring a fresh suit, the 
rc.'.ult being that until there is such a withdrawal 

4**10 fe'nains pending and is under 

10, Cuiir. 0., a bar to the trial of the second 

■‘’‘Vf.* , ,, . LP 171 0 2, P 172 C I] 

ihe order allowing withdrawal of the suit in 
such cases should limit the time within which 

th 4^ ^ should go on to direct 

tJiat on failure to pay costs within that time the 

oiiginal smt shall stand dismissed with costs! 

, LP 172 0 1’ 

Mahomed Fakhniddin 
lant. 

Avadh Bchari Chaubey- 
lant. 

Chamier. C. J.--The plaintiff in ilu 
present suit, which is for the rent of ccr- 

nllll 1^^^ 1319. 

for .1 a previous suit 

for the years 1315, 1316, 1317 and 


—for Appel 
for Respon 


1318 F. He asked for permission to 
withdraw that suit and bring another 
suit and the Court passed the following 
order: “The plaintiff has filed a peti¬ 
tion to withdraw the suit with permis¬ 
sion to bring a fresh suit on the ground 
of errors _ in the plaint. Ordered that 
the plaintiff may withdraw the suit and 
bring a fresh suit if not otherwise barr¬ 
ed. The defendent is allowed costs 
against the plaintili and the payment of 
costs is made a condition precedent to 
the institution of a fresh suit.” That 
order was dated 25th March, 1914. 
The present suit was instituted on 8th 
September 1914, which was exactly 
three years after the expiry of 1311 F., 
the first of the years now in suit. The 
Munsif decreed the claim, but on appeal 
the District .Judge, though holding in 
favour of the plaintiff, on the merits, 
allowed the appeal and dismissed the 
suit on the ground that it was barred by 
the order recited above. 

In second appeal it is contended that 
the District Judge’s order is wrong. 
Similar orders were considered by the 
Calcutta High Court in the cases of 
Abdul Aziz Malta v. Ebrahim Molla (1) 
and Shital Prasad Mondal v. Gaya Pro- 
sad Dingal {Sadhit Charan Tewari v. Bai- 
kuntha Nath Madak (2)) In the earlier 
case the order passed was almost in exact¬ 
ly the same terms as the order which wc 
have to consider in the present case. 
At the time when the second suit was 
instituted the costs of the first suit had 
not been paid, but they were paid be¬ 
fore the suit came on for trial. The 
High Court held that the suit was 
maintainable. In the latter case also 
the order passed was paticularly in the 
same terms as the order which wc have 
to consider in this case, and the Higii 
Court held that as the plaintiff had ob¬ 
tained leave to withdraw with permission 
to bring a fresh suit on payment of the 
costs of the first suit, the Court ought 
merely to have regarded S. 10 as a bar 
to its proceeding with the trial of the 
second suit and that it should have pro¬ 
ceeded with that trial when the costs of 
the lirst suit were paid. The result of 
these rulings is curious, but it is difficuli 
to resist the reasoning on which the de¬ 
cisions are based. The coiulition of the 
permission to withdraw the first suit anc 
bring a fresh suit was the payment o. 
costs only. Until the costs were paic 
the permission was not operative, and 
therefore there ^\•as no withdrawal with 
liberty to bring a fresh suit, and the 
result was t hat until there was such a 

(1) L19041 31 Cal 9C5. 

(2) .AIR 1914 Cal 207=:23 I C 210. 
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withdrawal the former suit remained 
pending and was, under S. 10 of the 
Code, a bar to the trial of the second 
suit. The difficulty which has arisen in 
the present case is due to the incom¬ 
pleteness of the order passed in the first 
suit. The order in such circumstances 
should limit the time within which costs 
should be paid and should go on to 
direct that on failure to pay costs with¬ 
in that time the original suit shall 
stand dismissed with costs. In my opi¬ 
nion, it is not possible to distinguish the 
present case from the cases cited, and 
I would therefore hold that the District 
Judge was wrong in dismissing the suit. 
I would allow htis appeal, set aside 
the decree of the District Judge, and 
give the plaintiff a decree for three 
years’ rent at the rate of Rs. 9-8-0 per 
annum plus 25 per cent damages. In 
the circumstances 1 would make no or¬ 
der as to costs in any Court. 

Sharfuddm, J. —I agree. 

v.s./R.K. Appeal allowed. 
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Jwala Prasad, J. 
Munshi Mian —Petitioner. 


V. 

Emperor -— Opposite Party. 

Criminal Revn. No. 363 of 1917, 
Decided on 4th December 1917, against 
order of Sub-Divl. Magistrate, Moti- 
hari, D/- 23rd August 1917. 

(a) Criminal P. C. (1898). S. 202—Local 
investigation does not only mean site inspec¬ 
tion but includes inquiry in locality—Term 
investigation is to be interpreted in ordinary 


sense. 

Thu local investiKation referred to in S. 202, 
Criminal I*. C., is not restricted to the investiga¬ 
tion of the physical features,only ; it moans an 
inquiry into the truth or falsity of the allega- 
tions made in the complaint petition. The word 
“local” is used with a view to bold the investiga¬ 
tion in the locality for the convenience of the 
parties and their witnesses, and it may also 
nccussitato in certain cases an inspection of the 
place of occurrence. The word investigation” 
is not defined in the Code. It must be taken to 
have been used in its ordinary sense. 

LI’ 17^ O 2. V 173 C n 

(b) Criminal P. C. (1898), S. 203—On per¬ 
usal of report of local investigation Magis¬ 
trate can dismiss complaint without taking 
any evidence. 


After receiving the result of the local investiga¬ 
tion directed under S. 202 the Magistrate is not 
bound to examine any witnesses or to hold any 
enquiry before he dismisses the complaint. 

LP 173 C 2^ 

(c) Criminal P. C. (1898), S. 17—Deputy 
Magistrate is subordinate to Subdivisional 
Officer. 


A Deputy Magistrate attached to a subdivision 
is subordinate to tbe Subdivisional Officer of that 
subdivision. LP 173 O 1] 


K. P. Jayaswal and Amir Hossaih — 
for Petitioner. 

Asst. Govt. Advocate —for the Crown. 

Judgment. — This is an application 
against an order of the Sub-Divisional 
Magistrate of Motihari, dated 23rd Au¬ 
gust 1917, directing the prosecution of 
the petitioner under S. 476, Criminal 
P. C., for an offence under S. 211, 
Penal Code. One Munshi Mian had 
lodged a, complaint against the Sub- 
Inspector of Police and others on 31st 
July 1917. The complaint was taken 
cognizance of by the Sub-Divisional 
Magistrate and the complainant was exa¬ 
mined on oath. The Magistrate dis¬ 
trusted the bona fides of the allegations 
made in the complaint petition, and on 
the 31st July directed that a local in¬ 
vestigation be held by Mr. Masud, a 
Deputy Magistrate of Motihari, for the 
purpose of ascertaining the truth or 
falsity of of the complaint. Mr. Masud 
examined a number of witnesses on the 
spot and submitted his report on 
13th August 1917. In this report he 
held that the charge brought by the 
complainant -was maliciously false and 
recommended the dismissal of the com¬ 
plaint and for steps to be taken for pro¬ 
ceeding against the complainant under 
S. 211, Penal Code. On 23rd August 
1917 the Sub-Divisional Magistrate after 
the receipt of the report of Mr. Masud 
dismissed the complaint under S. 203, 
Criminal P. C., and under S. 476direc- 
cted the prosecution of the petitioner 
and sent him in custody to the District 
Magistrate for trial. The learned Coun¬ 
sel for the petitioner contends that the 
order of the Sub-Divisional Magistrate 
is illegal inasmuch as the complaint was 
not legally disposed of under the Code 
of Ciiminal Proredure. The main ground 
for this contention is that the Sub-Divi¬ 
sional Magistrate could not direct a 
local investigation in this case under 
S. 202, as there was no doubt of any 
physical feature which had to be eluci¬ 
dated by any enquiry. To my mind the 
local investigation referred to in S. 202 
is not restricted to the investigation of 
the physical features only; the local in¬ 
vestigation in the section means an en¬ 
quiry into the truth or falsity of the 
allegations made in the complaint peti¬ 
tion. The word “local” is used with a 
view to hold the investigation in the 
locality for the convenience of the par¬ 
ties and their witnesses and also it may 
necessitate in certain cases an inspec¬ 
tion of the place of occurrence. But 
certainly it is not confined to the in¬ 
spection of the locality itself. The word 
“investigation” is not defined in the 
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Code, and we have to take it as having' 
been used in the Code in its ordinary 
sense, particularly when the word is 
understood in the above’ sense in the 
case of an enquiry by a Police Officer 
previous to the submission of the report 
in respect of an information lodged be¬ 
fore the Police. The Sub-Divisional 
Magistrate also understood the expres¬ 
sion of this sense, for he expressly direc¬ 
ted the local investigation “to be held 
for the purpose of ascertaining the truth 
or falsity of the complaint.” 

The next contention of the learned 
Counsel for the petitioner has been that 
the Sub-Divisional Magistrate could not 
direct Mr. Masud to hold the local in¬ 
vestigation as he was not subordinate 
to him, whereas the section says that a 
local investigation should be directed to 
an officer subordinate to the Magistrate 
taking cognizance, or to a Police Officer, 
or any other person other than a Magis¬ 
trate or a Police Officer. The Deputy 
Magistrate who was directed to hold 
the local invastigation was attached to 
the sub-division of which Mr. Chandra 
was the Sub-Divisional Officer and was 
therefore subordinate to him; S. 17 
Criminal P. C.) I therefore overrule 
this contention as well. 


The third objection of the learned 
Counsel was that the Sub-Divisional 
Officer had not himself directed the local 
investigation but had done it through 
the District Magistrate and he was there¬ 
fore wrong in so doing. I think that 
there has been some misconception on 
this point. The Sub-Divisional Officer 
has written a very long order sheet giv- 
^g reasons for the conclusion at which 
he has arrived, namely, the direction 
that he made for tlic local investiga- 
non. He himself disposed of the point 
judicially m therms of S. 202. Criminal 

u i" named the officer 

who had to make the local investigation. 
I he misapprehension has arisen from 
the fact that towards the end of the 
order sheet the Sub-Divisional Officer 

“with the approval of 
the District Magistrate the local investi¬ 
gation may be held by Mr. Masud. De¬ 
puty Magistrate of the first class.” Be¬ 
fore that he had already directed that the 
investigation would be made by Mr 
Masud. The approval of the Magis¬ 
trate was not required as to the local 
investigation itself which was a judi¬ 
cal determination of the Sub-Divisional 
Magistiate but only as regards the do- 
pmaiion of Mr. Masud. That does not 

fho «n objectional)le. for 

the approval of the District Magistrate 
^^as needed for the deputation of Mr. 


Masud as the District Magistrate has 
general control over all the Magistrates, 
including those under the Sub-Divisional 
Officer S. 17, Criminal P. C. We 
arc not concerned at all with that phase 
of the case; that is altogether an ad¬ 
ministrative matter. The order passed 
by the Sub-Divisional Magistrate was a 
valid order under S. 202. The District 
Magistrate was not at all consulted and 
the Sub-Divisional Magistrate was not 
influenced in the use of his discretion. 
This contention is also overruled. 

Lastly on this point it has been sub¬ 
mitted that the complaint petition was 
not validly disposed of and that the 
Sub-Divisional Magistrate did not him- 
sejf examine the witnesses and deter¬ 
mine the complaint, but he used the 
report of Mr. Masud for coming to the 
conclusion that the charge alleged v^as 
false. This also appears to me to be 
untenable. S. 202 completely provides 
what the Magistrate ought to do on re¬ 
ceipt of a complaint petition. Prior to 
that the Magistrate is to examine the 
complainant on oath and tlicn under 
this section, if he is not satisfied as to 
the truth of the complaint, he can post¬ 
pone the issue of the process and direct 
a local investigation to be made. The 
Magistrate is not required to examine 
the witnesses himself; he has to use 
certainly the result arrived at by the 
investigating officer. S. 203 says that 
the Magistrate before whom the com- 
plamt is made may dismiss the com¬ 
plaint if “after examining the com¬ 
plainant and considering the result of 
the investigation there is in his judg¬ 
ment no sufficient ground for procecd- 
mg.” The Magistrate has to use his 
chscrction only at the stage of staying 
the process and directing tlic local in-! 
vestigation. After that the Code doe^^l 
not provide that the Magistrate should 
examine any witnesses or hold any en¬ 
quiry before he could dismiss the com¬ 
plaint. It is sufficient that he takes into 
consideration the result of the investi¬ 
gation arrived at by the officer deputed 
by him. The Sub-Divisional Magis¬ 
trate in his order of the 23rd August 
says that “after giving the matter iny 
careful consideration I find that the 
conclusions arrived at by Mr. Masud 
are entirely correct as a result of the 
investigation, I have no option but to 
hold the complaint to be false.” Read¬ 
ing this order sheet along with the order 
sheet of 31st July 1917, there can be 
no manner of doubt that the Sub-Divi¬ 
sional Magistrate has given his best 
consideration to the case. We arc not 
concerned whether his conclusions were 
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right or wrong, blit that he did consider 
the case carefully before coming to that 
conclusion there can be no doubt. I ’ 
therefore reject the application. 

The petitioner has come direct to 
this Court without in the first instance 
having moved the Sessions Judge. This 
is wrong, and the High Court declines 
to exercise jurisdiction unless there was 
a special reason to the contrary. No 
special reason has been shown however 
in this case. 

v.s./R.K. Application rejected. 


A. I. R. 1918 Patna 1*74 

Jwala Prasad, J. 

Mahomed Abdul Latif —Defendant— 
Appellant. 

V. 

Habibur Rahman and others —Pladn- 
lifTs—Respondents. 

Appeal No. 589 of 1917. Decided 
on 11th April 1918. from the Appellate 
decree of Dist. Judge, Patna. 

(a) Transfer of Property Act (4 of 1882), 
S. 111(g)—Suit for rent—Denial of title in 
suit causes forfeiture. 

A denial by a tei^ant of bis landlord’s title in % 
suit for rent pauses a forfeiture of the tenancy 
euabling the landlord to eject the tenant as a 
trespasser, IP 174 O 21 

(b) Transfer of Property Act (4 of 1882), 
S. ill (g)—Deterinination of tenancy ^on 
ground of denial of landlord’s title—Notice 
by landlord is not necessary—It is sufficient 
if something is done to show intention to 
determine lease. 

In order to determine a tenancy on the ground 
of denial of title by the tenant, it is not neces¬ 
sary that anv notice should be given or a pre¬ 
scribed act should be done by the landlord. It is 
sufficient if somothing is done by the lessor to 
show his intention to determine the lease. 

IV 175 C 21 

Punicndu Narayan Sinha and Pan- 
chanan Banerii —for Appellant. 

Mohammad Hasan Jan —for Respon¬ 
dents. _ . , , 

Judgment. — This second appeal 

arises out of a suit for ejectment of 
defendant 1 from two plots of 
liomestead land in Mouza Dariapur 
Shcr, and in the alternative for muthar- 
fa rent for 1320 to four annas kisht 
of 1323 Falsi. The Mouza was parti¬ 
tioned in 1894 and the lands in dispute, 
bearing, Batwara Khasra Nos. 65 and 
67, fell in Touzi No. 98. The plaintiffs 
iv)\v hold the entire 16 annas of Touzi 
No. 98. Dcfendent 1 holds the lands 
as tenant thereof. He denied the title of 
the i>laintiffs to khas possession or to rent 
and set up the title of Nur Jahan, wife 
of defendant 2, to the lands in suit. 
Nur lahan was impleaded as defendant 
2 in the suit and after her death her 


husband was substituted in her place. 
There was no appearance in the Courts be¬ 
low by Nur Jahan or her husband. The 
suit was contested by defendant 1 only. 
The Courts below have concurrently 
held that the plaintiffs as owners of 
16 annas of Touzi No. 98 are proprietors 
of the disputed lands which have 
fallen in their Touzi and that Nur Ja¬ 
han,denfendant 2, has no concern with 
the disputed lands. This finding as to 
the plaintiffs’ title to the lands in suit 
is not pressed before me in this appeal. 
The plaintiffs are therefore owners of 
the lands in suit and defendant 1 is 
tenant thereof. The Courts below have 
decreed the suit for possession in favour 
of the plaintiffs. Defendant 1 has pre¬ 
ferred this second appeal. 

Ml 1907 the plaintiffs brought a suit 
for recovery of rent from defendant 1. 
In tliat suit the defendant denied the 
relationship of landlord and tenant and 
set up the title of Nur Jahan. The plain¬ 
tiffs’ suit was dismissed on 19th June 
1908. The plaintiffs subsequently 
brought another suit for rent. Defen- 
dent 1 again denied the title of the 
plaintiffs and the relationship of land¬ 
lord and tenant, with the result that the 
plaintiffs had to withdraw the suit with 
liberty to bring a fresh suit. The 
plaintiffs therefore in the present suit 
seek to recover possession of the pro¬ 
perty in this suit on the ground that the 
denial of their title by the defendant 
in jhe two previous suits for rent cons¬ 
tituted a forfeiture of the tenancy. The 
Courts below have found as a fact that 
the lands in suit are homestead lands 
and are not governed by the Bengal 
Tenancy Act, and that defendant 1 
clearly and unequivocally denied the 
title of plaintiffs in the previous suits 
referred to above. The attempt of the 
defendant to challenge these findings 
of fact is futile. In the first place, 
the appellant is not entitled to re-open 
the findings in fact in second appeal. 
Apart from this a reference to the 
written statement of the defendant, 
Exs. 6 and 6 (1) iia the previous suits, 
and his deposition in the suit of 1907 
clearly go to show that defendan.t 1 
openly and clearly repudiated in toto 
the plaintiffs’ title to the land. It is also 
admitted, as held by the Courts below, 
that the lands when acquired were 
homestead lands and hence are not 
governed by the Bengal Tenancy Act. 
This finding is not seriously disputed 
in the second appeal. The defendant 
not only denied the plaintiffs’ title in 
the previous suits but persists in 
denying it in the present suit and in 
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setting up the title of a third person. 
There can therefore be no doubt that 
defendant 1 has forfeited his right of 
tenancy in the lands in suit and is 
liable to be ejected therefrom. The 
learned vakil on behalf of the appellant 
however contends that the defendant is 
not liable to be ejected from the lands 
in suit, inasmuch as there is nothing 
to show that the plaintiffs did any act 
prior to the suit for ejectment showing 
their intention to determine the lease. 
Reliance is placed upon Cl. (g) S.lll, 
Transfer of Property Act, which runs as 
follows. 

“A lease of immovable property deter¬ 
mines by foreiture, that is to say, (1) in 
case the lessee breaks an express condi¬ 
tion which provides that on breach 
thereof the lessor may re-enter or the 
lease shall become void; or (2) in case 
the lessee renounces his character as 
such by setting up a title in a third 
person or by claiming title in himself; 
and in either case in lessor or his 
transferee does some act showing his 
intention to determine the lease.” 

This point does not appear to have 
been taken in the Courts below nor in 
the written statement. The defendant, 
to my mind, is not entitled to raise 
this point in second appeal, particularly 
when the decision on the point involves 
determination of facts which should 
have been raised in and deter¬ 
mined by the Courts below. The defen¬ 
dant is a purchaser of the holding of 

fi-oni Kanhai 

Mahto and Gopi Halvai respccti\cly by 
means of sale deed executed some 27 
?ooo years ago, i. e., about the vear 
1888, the exact dates whereof are'not 
disclosed. The origin of the tenancy is 
not at all known. Kanchi and Gopi must 
have held the lands for over 12 years 
prior to 1888, when they transferred 
the occupancy rights in the lands to 
defendant 1. The tenancy was there¬ 
fore probably created before the Trans¬ 
fer ot Property Act. If the tenancy was 
created prior to the Transfer of Pro¬ 
perty Act of 1882. Cl. (g). S. Ill will 
not applys as clearly held in Padmatia- 
haya v. Ranga (1). which was followed 
m Korapalu v. Narayana (2)- vide also 
RaninatU SU v. Siba /und'ariDc^ 

3). It was for the defendant appel¬ 
lant to show that the tenancy was 
c^rcated after the Transfer of ProperVy 
-Act 111 order to take advantage of the 
c lause mentioned above. The defendant 
did not take this p lea nor offered any 

(1) tlOlOl 34 Mad 1C1=C I C 447 ^ 

(2) L19131 38 Mad 445=20 I C 9^0 

(3) L1917] 40 I C 348. 
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evidence to show when the tenancy was 
created. He is not entitled in second 
appeal to raise this question. 

Agaiii even if the tenancy was created 
after the Transfer of Property Act it 
appears to me that the clause docs not 
require any notice to be given, nor a 
I^escribed act to be done on the part of 
the lessor. It is sufficient if something 
IS done by the lessor to show liis inten¬ 
tion to determine the lease. In the 
present case the defendant repudiated 
the plaintiffs title in 1907 and the 
plaintiffs suit for rent was dismissed 
Subsequently the plaintiffs had to with¬ 
draw their second suit for rent on ac¬ 
count of the denial of their title by the 
defendant. The plaintiffs therefore bring 

^ ejectment treating 

the defendant as trespasser, as they arc 
entitled to do so; vide R/ja/er AUstri \ . 
Sadriiddt Khan (4), Nilmadhab Bose ^ 
Ananta Rant Bagdi (5) and Raninath 

Sundari Debya (3). Th<* 
withdrawal of the suit, with liberty to 
bring another suit, was an act done bv 
the plaintiffs sufficient to indicate iJu* 
intention of cancelling the lease and 
ejecting the defendant from tlie hold- 
iiigs. riie plaintiffs have accomplishetl 
their intention by bringing the present 
action for ejectment. It is thus clear 
that the plaintiffs are entitled to eject 
defendant 1, whether the tenancy wa-^ 
created before or after the Transfer Oi 
Iroperty Act. I therefore hold that the 
defendant has foreited tlie lease 
and the plaintiffs arc entitled to recover 
possession in the present suit. The re- 
sult ^ that agreeing with the views of 
the Courts below I dismiss ilic appeal 
with costs. 

Appeal dismissed. 

(4) Ll90’7f 34 Cal'922. 

(5) [16981 2 C W N 765. 
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Mullick and .\tkinso.n, JJ. 

Atid Chandra Metro —Plaintiff---.A))- 


pcllant 


V. 


Mritnnjoy Bose —Defendant -- Res¬ 
pondent. 

.Appeal No. 25 (;f 1917 Derided on 
ISlh December 1917, from .Appellate 
Decree of Dist. Judge, ('utiark. D- 
2nd January 1917. 

(a) Hindu Law— Widow- Full estate is 
vested in widow for some purposes—Aliena 
Hon in accordance with custom in family- 
Against widow is binding on rover- 
sioners—Civil P. C. (5 of 1908). S. 11. 

A Hindu widow is not inoroly life-ten.'int. 
The full estate is vested in ber for some j^urposcs. 
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A Hindu died leaving two widows and a daugh¬ 
ter by a predeceased wife. The widows, purport¬ 
ing to settle a dispute as to the daughter’s main¬ 
tenance, executed a pattah granting a permanent 
raiyati interest in certain agricultural knid. 
Thereafter the daughter sued the widows on the 
allegation that they had declined to deliver the 
pattah and also dispossessed her from a part of 
the property covered by that document. The 
plaint further alleged that the pattah was exe¬ 
cuted in accordance with a custom prevalent in 
-the family, by which married daughters, who 
resided in the family dwelling house were entitled 
to receive a certain amount by way of mainten¬ 
ance for themselves, their husbands and their 
children, to be enjoyed by them and after their 
death by their descendants. The widows denied 
the custom, but the Court held it proved and 
gave the plaintiff a decree : 

Held : that the widows were sued not in their 
■j)ersonal capacity but in their capacity as full 
•owners, and that therefore the decree was binding 
on the reversioners. [P 177 0 

(b) Cosharers—Exclusive possession by one 
cosharer of joint property can be retained so 
long as co-owner’s title is not dented. 

Cases between co-owners are to be decided ac- 
scrding to the principles of justice, equity and 
good conscience and ordinar'ly one cosharer is 
entitled to keep possession of a portion of the 
joint property and to enjoy it in exclusive posses¬ 
sion so long as he does not deny the title of his 
«o-owner or oust him in the eye of law. The 
remedy of the co-owners in the.se circumstances 
Is to apply for partition or compensation. 

[P 17a 0 21 

/. N. Bose, S. C. Bose and 5. N. 
Ray —for Appellant. 

B. N. Sinha —-for Respondent. 

MulHck, J.—This appeal arises out 
of a litigation connected with the estate 
of the gentleman named Lala Siromanj 
Rai, who had three wives named Saday- 
mani, Khirodemani and Pareshmani. 
Sadaymani predeceased him, leaving 
two daughters named Hula Rai and 
Swarna Rai. It appears that on 20th 
February 1820 Khirodemani and Pa¬ 
reshmani, purporting to settle a dis¬ 
pute as to maintenance between them- 
selves and Swarna Rai, executed a 
pattah in favour of Swarna granting a 
permanent raiyati interest in 18 bighas 
of agricultural land and 12J kottahs of 
homestead and garden lands. Pareshmani 
and Khirodemani arc now dead and the 
present suit is brought by the plaintiff 
for declaration of title and recovery of 
joint possession in respect of the lands 
covered by the pattah, on the allegation 
that the pattah was fraudulent, illegal 
and inoperative as against him. It is 
contended that the alienation made by 
•Khirodemani and Pareshmani was not 
binding upon the reversioners and the 
plaintiff being a reversioner of a half 
share, he is entitled to possession of 
all the properties of the original pro¬ 
prietor jointly with defendant Mritunjoy 
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Bose. The Subordinate Judge framed in 
this suit no less than 10 issues, but it ap¬ 
pears that the parties agreed that be¬ 
fore any evidence was recorded argu¬ 
ment should be heard on issues Nos. 
4, 6, 7 and 8, which were as follows: 

4. “Is the suit barred by the principle 
of res judicata?” 6.“Was there any 
custom in defendant’s mother’s father’s 
family to keep gharjamais and to allow 
his daughters and their descendants 
properties for their maintienance as al¬ 
leged by the defendant?” 7. Has the 
pattah, dated 20th February 1890, been 
obtained by fraud, force and coercion? 
Is it valid and binding against him?” 
8. “Has the defendant acquired an 
absolute title to the lands as claimed by 
him?” 

The learned Subordinate Judge found 
all these issues in favour of the defen¬ 
dant. It appears that he also determin¬ 
ed issues Nos. 1, 9 and 10. Issue No. 1 
deals with the maintainability of the 
suit, issue No. 9 about the question 
whether t he plaintiff was entitled to 
certain moveable .properties and issue 
No. 10 whether he was entitled to any 
damages. He considered it unnecessary 
to determine the other issues and in the 
result he dismissed the whole suit. 
There was then an appeal to the District 
Judge who came to the same conclusion, 
and the present second appeal before us 
is consequently preferred by the plain¬ 
tiff. Now the first objection taken 
by the learned vakil for the appellant 
is that the learned Subordinate Judge 
heard the argument on the preliminary 
issues on 19th February 1916, but on 
21st February 1916 he, without giving 
the plaintiff’s pleader an opportunity of 
being heard, accepted from the defen¬ 
dant a copy of the plaint filed in a 
previous suit to which reference wall 
be presently made. That paper was 
marked Ex. E and the order sheet con¬ 
tains an entry that pleaders were heard 
and judgment was reserved. It is con¬ 
tended that no pleader representing the 
plaintiff was heard and that the learned 
Subordinate Judge’s entry in the order 
sheet is erroneous. On 8th March 1916 
judgment was finally delivered in the 
suit. 

Now if this alleged error of pro¬ 
cedure on the part of the Subordinate 
Judge had affected any decision of the 
facts, we should have been compelled 
to remand the case, but we find that 
the document. Ex. E, was a document 
which was only required for the purpose 
of ascertaining what was the nature of 
the previous suit and what were the 
questions directly and substantially m 
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issue therein. It did not require any evi¬ 
dence to explain the contents of the 
document and the learned Subordinate 
Judge was in a position, merely from 
the document itself and the judgment 
and the written statement, to ascertain 
whether or not any issue was determin¬ 
ed in the suit which constituted res 
judicata between the parties. The plain¬ 
tiff’s pleader, although he may not have 
been heard with regard to the admissi¬ 
bility of the document on 21st February 
1916/ had ample opportunity of being 
heard before the learned Subordinate 
Judge and if the written statement was 
before the Court, what objection could 
there be to the filing of the plaint also? 
The learned District Judge states in his 
appellate judgment that he heard the 
pleaders in full on both sides and he 
Came to the conclusion that there was 
an issue in the previous suit which 
constitutes res judicata in the present 
suit. 


Now what was that suit? That suit 
was brought by Swarna Rai against 
Klurodemani and Pareshmani on the 
allegation that they had declined to 
deliver the pattah executed on 20th 
February 1890, and also dispossessed 
her from a part of the property cover- 
cd by the document. The plaint further 
alleged that tlie pattah was executed in 
accordance with a custom prevalent in 
ts-ttiily by which married daughters 
who resided in the family dwelling 
house, were entitled to receive a cer¬ 
tain arnount by way of maintenance for 
^^cmselves, their husbands and their 
children, to be enjoyed by them and af- 
ter their death by their descendants. The 
defendants, the widows of Lala Siro- 
mani Rai, denied the custom. The suit 
was contested and indeed very hotly 
contested, and it was finally decreed 
that the plaintiff should get possession 
ot the properties mentioned in a sche¬ 
dule and that her possession in the re¬ 
maining properties should be confirmed. 
Upon the pleadings of the parties issue 
iNo. 1 was framed as follows: “Whe¬ 
ther the custom alleged in para. 2 of 

til prevalent in the family of 

the defendants. If so, whether accor- 
ding to such custom, the plaintiff is 
entitled to any maintenance and to what 

-WWh ^ as follows: 

Whether such a custom is unreason¬ 
able and can be enforced.” Issue No 3 
runs as follows: “Whether the defen¬ 
dants gave effect to such custom by 
promising to pay to the plaintiff main- 

S cash and 24 aris 

ni., per year and whether they 

actually paid the plaintiff at that ratc^” 

1918 P/23 & 24 
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The Court found issues Nos. 1, 
u favour of the plaintiff and 

lield that the evidence showed that the 
defendants had given effect to the 
custom by assigning to the plain¬ 
tiff by the pattah of 1890 the land 
covered by that document in lieu of 
nioney payment of Rs. 200 and 24 aris 
of paddy. The learned vakil for the ap¬ 
pellant contends before us that the find¬ 
ing of the Court in regal'd to the above 
issues cannot operate in this suit as res 
judicata. ^ His first ground is that the 
finding in the suit was against two 
widows m their personal capacity and 
that the alienation was made not by 
them as representing the inheritance but 
as representing themselves, and there¬ 
fore although they themselves were 
bound during their lifetime, the plain¬ 
tiff who is a reversioner and. claims from 
tl^ last full o\yner, can in no way be 
affected by their act. The short answer 
to this contention is that a Hindu widow 
represents for some purposes the full 

merely a life-tenant. 

1 he whole estate is vested in her absolu- 
tor some purposes and as was observ¬ 
ed by their Lordships in Katama Nat- 
chtar V. Rajah of Shivagunga (1), it is 
obvious there would be the greatest pos¬ 
sible inconvenience in holding that the 
succeeding heirs were not bound by a 
decree fairly and properly obtained 
against the widow. 

In our opinion Swarna’s suit against 
the widows was laid not in their per¬ 
sonal capacity, but in their capacity as 
full owners. Her object in instituting 
the suit was to assert the claim that by 
reason of a family custom she, her hus¬ 
band and her children were permanent¬ 
ly entitled to a share in the family 
estate on account of maintenance. A 
suit of this nature, in my opinion, can¬ 
not for a moment be called a suit 
against the widows to enforce an aliena¬ 
tion made in their personal capacity 
and if that is rlic correct view, then any 
decree obtained in the suit against the 
widows will clearly bind the rever¬ 
sioners. So also would any finding in 
that suit op an issue directly and sub¬ 
stantially in issue bind not only the 
parties in that suit, but also the persons 
claiming under them as their representa¬ 
tives. If therefore the present plaintiff 
is the representative of the widows as 
“>11 owners and claims under them as 
such, then he eIso would be bound by 
the finding on issue Nos, 1, 2 and 3 in 

*1 then it is urged that the 

pJaintiff does not claim through the 

tl) L1861-G3] 9 M I A 539 = 2 W R 31 
(PC). 
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widows, but from the last full owner. 
In my opinion as the widows represen¬ 
ted the inheritance in that suit, the 
plaintiff must be bound by any finding 
that was arrived at against the widows 
in that suit. Therefore upon the prin¬ 
ciple of Shivagunga's case (1), we must 
hold that the custom alleged was a 
valid custom and that the pattah which 
the widows were ordered to deliver to 
Swarna is binding upon the present 
plaintiff. 

Now the learned vakil for the appel¬ 
lant contends that although the pattah 
may have been binding, it does not 
convey any permanent interest in the 
property. The document shows that the 
grant was made to Swarna, her children 
and her husband for maintenance out 
of her father’s estate from generation 
to generation. It is contended that these 
words “generation to generation” can¬ 
not, having regard to the circumstances 
of the family, be construed to import 
permanency, and that having regard to 
the fact that the son of Swarna, the 
present defendant, was in existence at 
the time when the pattah was executed, 
it could not have been intended that a 
permanent grant of maintaining a per¬ 
son, who some day would become a pro¬ 
prietor himself. In my opinion we must 
construe the document as it stands and as 
the parties agreed to argue the case be¬ 
fore the learned Subordinate Judge with¬ 
out any evidence, we must hold that no 
facts have been shown which arenecessa-* 
rily inconsistent with the view that the 
words "generation to generation” were 
intended to make a permanent grant in 
respect of the lands alienated. 

Then it is urged that although the 
defendant may have acquired a valid 
tenancy in respect of the land trans¬ 
ferred ,there has been a merger since 
by the death of the two widows he be¬ 
came a reversioner to the estate. The 
reply to this is that in respect of the 
pattah lands, the defendant appears to 
be an occupancy raiyat and as he has 
acquired a proprietary right to only a 
share in the state, the law of merger 
does not apply to him by reason of 
section 22 of the Bengal Tenancy Act. 
Finally, it is urged that the plaintiff 
should have been given an opportunity 
of showing that the decree in Swarna’s 
suit was not fairly and properly obtain¬ 
ed against the widows. Now tlwt is a 
question of fact, which ought to have 
been determined on eviden- c, but as the 
parties declined to adduce any evidence 
and agreed to argue the question of res 
judicata upon the materials before the 
learned Subordinate Judge, it is too 


late now to ask that we should remand 
the case for the purpose of investigating 
this question of fact. 

The learned vakil for the appellant 
urges that the learned pleader who ap¬ 
peared for the plaintiff in the Court 
of the Subordinate Judge acted in 
ignorance of the law and that if he 
had been alive to the importance of the 
ruling of their Lordships in Shiva- 
gungd^s case (1), he would certainly 
have not consented to the decision of 
the case merely upon the documents. 
However that may be, the learned 
pleader who conducted the case must 
take the responsibility for any preju¬ 
dice or injury that may have been caus¬ 
ed to his client. We cannot at this stage 
reopen the whole proceeding and or¬ 
der an investigation into facts sim¬ 
ply because he omitted to do his duty. 

Finally, the learned vakil for the 
appellant had endeavoured to show that 
in respect of the 2 kottas 1\ gandas. 
the decision in Swarna’s suit could not 
be a bar inasmuch as that land was not 
covered by the pattah of 1890. Whe¬ 
ther they are covered by the pattah 
or not, it is sufficient to say that as 
the plaintiff and the defendant are co¬ 
sharers in an estate, the plaintiff is not 
of necessity entitled to a decree for 
joint possession and recovery of posses¬ 
sion in respect of his eight-anna share 
in this small portion of land. Cases 
between co-owners are to be decided 
according to the principles of justice, 
equity and good conscience and ordi¬ 
narily one cosharer is entitled to keep 
possession of a portion of the joint 
property and to enjoy it in exclusive 
possession so long as he does not deny 
the title of his co-owner or oust him 
in the eye of the law. The remedy of the 
co-owners in these circumstances is to 
apply for partition or compensation and 
therefore the learned District Judge, 
although he does not refer to this as 
one of his reasons, was right in holding 
that the suit was not maintainable. This 
disposes of all the points argued be¬ 
fore us and the result is that the ap¬ 
peal is dismissed with costs. 

Atkinson, J. —I agree. 

v.s./R.K. Appeal dismissed. 
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Special Bench 

Dawson-Miller, C. J., Chapman and 

Atkinson, JJ. 

Ghinua Uraon — Appellant. 

V. 

Emperor — Opposite Party. 

Criminal Appeal No. 202 of 1917, 
Decided on 4th December 1917, from 
decision of J. C., Chota Nagpur. 

^ (a) Penal Code (45 of 1860), S. 84—Per* 
•on labouring under delusion but otherwise 
sane committing act of revenge—If act done 
knowingly he can be punished as sane man. 

Where a person otherwise sane but labouring 
under the influence of an insane delusion com¬ 
mits an act of revenge for some supposed griev¬ 
ance or injury, he is nevertheless punishable 
according to the nature of the crime committed, 
if at the time he understood that he was com¬ 
mitting a wrong and unlawful act. In other 
words, he must be consideued in the sane situa¬ 
tion as to responsibility as a sane person would 
be if the facts with regard to which the delusion 
exists were true. rp -loi n n 

s;* (b) Criminal P. C. (5 of 1898), S. 164— 
Jurisdictton in case is not essential to record 
^nfession—Honorary Third Class Bench 
Magistrate can singly record confession—No 
form of questions prescribed to test volun- 
tarinefls of confession, 

a Magistrate recording a confession need not 
be one having jurisdiction in the case. 

An Honorary Magistrate of the Third Class not 
empowered to sit singly has nevertheless power to 
record a confession, 

No form of questions is proscribed by S. 164 (3) 
Criminal P. C.. from which a Magistrate record¬ 
ing a con^fession must satisfy himself that he 
believes the confession was made voluntarily. 

n • ‘ ^ , [P 163 C 1, 2] 

<5^ P. C. (5 of 1898), Ss. 164 and 

oaa Uefects m confession can be cured by 
oral evidence, ^ 

Under S. 533 a defect in the compliance with 
the provisions of S. 1G4 of the Code can be cured 
by evidcnco taken by the Court before which the 
confes^on is tenders^ [P 133 C 2] 

(d) Criminal P. C. (5 of 1898), S. 465— 

Preliminary inquiry under S. 465 is not 
t n ai • 

The preliminary inquiry held under S. 466 is 
not a trial m the sense of ascertaining whether 
the accused is guilty or not of the offence charged 

_ ■ tP 191 C 2] 

Sarai Kumar Banerji —for Appellant. 
Asst. Govt. Advocate —for the Crown 
Dawson-Miller, C. J. and Chap- 
man, J.--The appellant Ghinua Uraon 
was tried m July last on a charge of 
murder before the Judicial Commis¬ 
sioner of Chota Nagpur assisted by 
assessors. He was found guilty and 
semenred to transportation for life under 

Code. From that con- 

Jhic r sentence he now appeals to 
this Court. A number of arguments 

have been urged before us by the learn¬ 


ed vakil on his behalf in support of 
the appeal, and it is necessary in order 
to appreciate the nature of the points 
taken that we should state shortly the 
facts connected with the alleged crime 
and the nature of the proceedings which 
have led to this appeal. The appellant, 
who is a cultivator of about 35 years 
of age, lived at the village of Waina, 
about 2 miles from Loherdaga, the 
police head-quarters in the Ranchi Dis¬ 
trict. In an adjoining house within the 
same angan as that of the appellant’s 
house there lived an uncle of the ap¬ 
pellant by name Ramna Uraon with 
the murder of whom the appellant is 
charged. On 20th October 1915 about 
half an hour before midnight the ap¬ 
pellant presented himself at the Loher- 
Thana and made a statement to 
the Sub-Inspector in charge. There 
were blood stains on the clothes and 
person of the appellant. From the in¬ 
formation received from the appellant 
the Sub-Inspector himself prepared a 
first information report under S. 154, 
Criminal P. C., incorporating therein 
the statement made to him by the ap¬ 
pellant and signed it with his own name 
as informant. The Sub-Inspector then 
went with the appellant to the house of 
Maulvi Abdul Qadir Shaikh, Honorary 
Magistrate of the Third Class, before 
whom the appellant made a statement 
confessing that he had cut his uncle’s 
throat with a spade. 

, The reason alleged by the appellant 
in nis confession for committing this 
act was that the people of the village 
had been surrounding his house and 
throwing clods of earth and stones at 
It and had on that day at the time of 
the evening meal taken him away for 
the purpose of sacrificing him in order 
to liberate the village; that on the way 
to the stream where he was being taken 
he appealed for help to his uncle Ramna 
who refused assistance; that he shortly 
afterwards eluded his captors and re¬ 
turning to his house took a spade and 
cut the neck of his uncle, who was then 
asleep on the verandah near the appel¬ 
lant s door, and that he did this out ot 
anger because Ramna had refused to 
assist hirn. Whilst this confession was 
being made and recorded by the Hono¬ 
rary Magistrate, the Sub-Inspector was 
not present and took no part in it The 
confession when recorded in writing was 
read over to the accused and rccfivcd 
lus tnumb impression by way of signa- 

^‘^'^orary Magistrate a'-Votc 
thereon and signed the memorandum 
required by S. 164, Criminal P. C The 
Honorary Magistrate who was sub- 
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sequently called as a witness at the trial 
testified that he was satisfied', that the 
satement was made voluntarily. After 
making the statement just referred to, 
the appellant was taken back to the 
thana and detained. The Sub-Inspector 
then went to Waina village arriving 
about 2 a. m. on the 21st October, 
where he found the dead bodyofRamna 
severely lacerated about the head and 
neck. He also found a bloodstained 
spade in the appellant’s house. The 
body was examined on the 22nd Octo¬ 
ber by the Assistant Surgeon, who testi¬ 
fied before the committing Magistrate 
that death was due to the wounds found 
on the head and neck of the deceased 
man and that such wounds could have 
been caused by the spade found in the ap¬ 
pellant’s house. The acctised was charged 
with murder and on 20th December 
1915 was committed by the Deputy 
Magistrate of Ranchi to take his trial 
in the Court of Session for an offence 
under S. 302, Penal Code. The case, 
having been adjourned in order that the 
appellant might be placed under medical 
observation, came on before Mr. Inglis, 
the Officiating Judicial Commissioner of 
Chota Nagpur, and two assessors on 
28th July 1916, when it appeared that 
the appellant did not understand the 
charge. 

The Court then proceeded to try in 
the first instance under S. 465, Crimi¬ 
nal P. C.. the question whether the ap¬ 
pellant was then of unsound mind and 
consequently incapable of making his 
defence. From the cv’idcnce of the Civil 
Surgeon under whose supervision the 
.appellant had been since the preceding 
January and from questions addressed to 
the apjiellant the Court and assessors 
found that the appellant was of unsound 
mind at that time and incapable of 
making his defence and so reported to 
the Local Government. The trial was 
according! y postponed in compliance 
with S. 465, Criminal P. C. The ap¬ 
pellant was subsequently by order ot 
the Local Government confined in the 
Patna Lunatic Asylum. Eight months 
later’ on 30th March 1917, the visitors 
of the Asylum reported that the appel¬ 
lant had recovered and was capable of 
making his defence. Meantime Mr. 
C. H. Reid had succeeded Mr. Inglis 
as Judicial Commissioner of Chota 
Nagpur at Ranchi and on 24th July 
1917 the appellant came up for trial 
before Mr. Reid, the then Judicial Com¬ 
missioner. assisted by two fresh as¬ 
sessors. It was found by the Court that 
the appellant at that lime was capable of 
pleading and understood that he was 


being tried for murder, and the trial pro¬ 
ceeded. The appellant pleaded not guilty 
his defence being he knew nothing about 
what had happened and that he did not 
make the confession referred to. Four 
local witnesses were called, including the 
wUe of the deceased Ramna and the 
wife of the appellant. These witnesses de¬ 
posed that they saw no signs of madness in 
the appellant before the death of Ramna 
and that the occurrences referred to by 
the appellant in his confession as having 
taken place in the village immediately 
before the alleged murder did not in 
fact happen. Ramna’s wife stated that 
the appellant and Ramna were on bad 
terms and used frequently to quarrel. 
The appellant’s wife on the other hand 
said they were on good terms and never 
quarrelled. The Honorary Magistrate 
whp recorded the confession was also 
called and deposed to the effect already 
stated. The other witnesses were prin¬ 
cipally Police Officers including the 
Sub-Inspector Nazir Hussain, to whom 
the appellant made his first statement 
and who signed the first information. 
The evidence taken before Mr. Inglis 
when the appellant’s mental capacity 
was enquired into was also before the 
Court in compliance with S. 465 (2), 
Criminal P. C. The learned Judicial 
Commissioner came to the conclusion 
that the confession was voluntarily made 
and was admissible in evidence. He 
found that the appellant was clearly 
proved to have murdered the deceased 
man intentionally and that when he 
committed the deed, he knew the nature 
of his act and that what he was doing 
was wrong and contrary to law. In these 
findings both the assessors agreed, one 
of them adding “at the same time I 
think he was a little mad.’’ As to the 
appellant’s state of mind the Judicial 
Commissioner found that he was labour¬ 
ing under a delusion at the time of the 
murder that the villagers wanted to sa¬ 
crifice him and in the excitement caused 
by this delusion he murdered his uncle. 
The appellant was found guilty and sen¬ 
tenced as already stated. 

It was argued on apeal before us: 

1. That the appellant was insane when 
the deed was committed. 2. That the 
trial before Mr. Reid in July last was 
irregular and illegal, on the ground th^ 
the Court which resumed the postponed 
trial was differently constituted from 
that which in the first instance tried the 
question of the appellant’s capacity to 
make his defence under S. 465, Crimi¬ 
nal P. C. 3. That the confession made 
before the Honorary Magistrate was 
inadmissible as such Magistrate 
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had no authority or power to record a 
confession or to perform any magiste¬ 
rial act except when sitting with one or 
more other Magistrates as a Bench. 4. 
That the confession on the face of it 
was bad and inadmissible on the ground 
that no questions or answars were re¬ 
corded showing that the Magistrate had 
reason to. believe that it was made 
voluntarily. 

As to the pervious state of mind of 
the appellant when the deed was com¬ 
mitted, there is no direct evidence to 
show that he was perfectly sane at 
that time. The four local witnesses 
called, including the appellant’s wife 
depose to his sanity. It was contended 
however that the fact of his making a 
confession of such a nature is in itself 
evidence from which insanity can be 
inferred. Assuming in the appellant’s 
favour that the confession was a genuine 
statement as to his motives in commit¬ 
ting the deed, and that he was in fact 
labouring under the delusion that the 
deceased had refused to assist him at 
a time when he was in danger of 
losing his life at the hands of the vil¬ 
lagers, the fact that he was labouring 
under a delusion of this kind, apart 
from any evidence that he was in other 
respects insane or incapable of under¬ 
standing that he was committing a 
wrong and unlawful act, is not in our 
opinion sufficient ground for excusing 
the appellant from the consequences of 
his act. The point of view from which 
cases of this class should be regarded 
was considered by the House of 
Lords as long ago as 1843 in 
AVNaghten's case (1) when their Lord- 
ships took the opinion of the English 
Judges. From the principles there enun¬ 
ciated and which have been regarded 
as settled law ever since, it may be 
taken that where a person otherwise 
sane but labouring under the influence 
on an insane delusion commits an act 
of revenge for some supposed grievance 
PJ" injury, he is nevertheless punish¬ 
able according to the nature of the 
crime committed if at the time he un¬ 
derstood that he was committing a 
wrong and unlawful act. In other words, 
'he must be considered in the same situa¬ 
tion as to responsibility as a sane per¬ 
son would be if the facts with regard 

'u delusion exists were true. 

In the present case assuming the facts 
as stated in the confession to have been 
true, they afforded no justification for 
tile crime committed and there is no 
evidence to show that the appellant did 
not re alize that he was co mmitting a 
(1) L1848] 10 Cl & F 200=8 Scott (n s) 596. 
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wrongful act. On the contrary, the 
circumstances all seem to point to the 
conclusion that the appellant was con¬ 
scious of having committed a crime. It 
is difficult otherwise to understand wh> 
he should immediately have gone to 
the Police Station and made a confes¬ 
sion in which he stated that he acted 
in anger against the deceased. Had he 
been incapable of understanding the 
wrongful nature of his act, it is difficult 
to believe that it would have occurred 
to him to go to the Police Station at all. 
It is perhaps not important to observe 
that in his petition of appeal to this 
Court the appellant alleges that he was 
under the influence of liquor and knows 
absolutely nothing that occurred. This 
change of ground is calculated to throw 
some suspicion upon the bona fides of 
his first story as told to the Magistrate, 
but we do not desire to base our judg¬ 
ment in any way upon this consideration. 
In our opinion the contention that the 
appellant was not accountable for his 
action fails. 

In considering the second point, 
namely, the competence of the Court 
as constituted on 24th July to try the 
case, it is necessary to consider the sec¬ 
tions of the Code of Criminal Procedui*c 
which bear upon the matter. It was 
contended that S. 295 made it obliga¬ 
tory that the assessors should attend 
the trial as they had attended on the first 
occasion before Mr. Inglis, or that if 
both assessors were prevented from 
attending, the trial ought to have begun 
de novo with fresh assessors under 
S. 285 (2), and further that the substi¬ 
tution of a different Judge in place of 
the one before whom the appellant ori¬ 
ginally came for trial rendered the whole 
trial abortive and illegal. It is neces¬ 
sary to consider however the effect of 
S. 465 of the Code, which provides 
machinery whereby the Court may hold 
a preliminary investigation as to the 
accused’s state of mind with a view to 
ascertaining whether he is at that time 
capable of making his defence. In onei 
sense he may be said to be then on his! 
trial; but the preliminary enquiry is 
not a trial in the sense of ascertaining 
whether the iiccuscd is guilty or not 
of the offence charged. Its object is 
to ascertain whether the accused was then 
in a fit state to be tried. If the en¬ 
quiry resulted in the accused being found 
capable of making his denfence, no doubt 
the trial in the proper sense of the word 
would proceed without any adjourn¬ 
ment. But if the result of the enquiry 
is to prove the accused to be incapable 
oi making his defence, then the section 
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provides that the trial shall be postpon¬ 
ed. 

In S. 295 and in other sections the 
word “adjourned” is used ,whicli implies 
that the trial has already begun, and 
we think that the \yord “postponed” in 
S. 465 was not merely fortuitous but 
was deliberately chosen to indicate some- 
tliing different from an adjournment as 
used in other sections. Moreover sub- 
S. (2), S. 465 provides that the trial 
of the fact of the unsoundness of mind 
and incapacity of the accused shall be 
deemed to be part of his trial before 
the Court. In our view sub-S. (2) 
would have been unnecessary if the pre¬ 
liminary enquiry resulting in a post¬ 
ponement and the subsequent trial, if 
any, as to the accused’s guilt were 
regarded by ^ the Legislature as one 
trial. We think that the sub-section 
was merely an enabling enactment 
giving the Court, if any, which should 
subsequently try the accused, power to 
take into consideration the earlier pro¬ 
ceedings as if they were part of the 
record in the trial without the necessity 
of formal proof. It was contended how¬ 
ever that sub-S. (2) makes it necessary 
to regard the preliminary enquiry and 
the subsequent trial as one for all pur¬ 
poses, with the consequence that the 
personnel of the Court must remain 
throughout as originally constituted. 
We are unable to accept this view. But 
if there is an ambiguity as to the 
rneaning of the sub-section, one is en¬ 
titled to consider what consequence 
would result from such an interpretation 
with a view to ascertaining what the 
real intention of the Legislature was. 
In Vacher and Sons, Ltd. v. London 
Society of Compositors (2) Lord Atkin- 
'san in his speech at p. 121 says : “It 
is no doubt well established that in 
construing the words of a Statute 
susceptible of more than one meaning, 
it is legitimate to consider the conse¬ 
quences which would result from any 
particular construction^ for, as there are 
many things which the Legislature is 
presumed not to have intended to bring 
about, a construction which would not 
lead to any one of these things should be 
preferred to one which would lead to one 
or more of them.” In the present case a 
period of 12 months elapsed between 
the preliminary enquiry and the subse¬ 
quent trial and it is by no means im¬ 
probable that in similar cases a much 
longer period might elapse. In many 
cases, as in fact happened in the pre¬ 
sent instance, the Judge who presided 
over the preliminary enquiry might 
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cease to occupy his office, or might 
die or otherwise become incapable of 
acting. On the contention put forward 
on behalf of jhe appellant it would 
result that no trial could then take 
place before his successor at all or, if 
it did, the whole proceeding must be 
commenced de novo. 

We think it was to meet such a con¬ 
dition of affairs that S. 465 (2) was 
framed. The interpretation contended 
for on behalf of the appellant would 
lead to the assumption that the Legis¬ 
lature intended to bring about the 
result already indicated, but it seems 
to us that this is an unwarrantable 
assumption. The principle of construc¬ 
tion laid down by the House of Lords 
goes a long way to confirm the view al¬ 
ready expressed as to the proper con¬ 
struction of S. 465, and we are of opi¬ 
nion that the legality of the trial before 
Mr. Reid cannot be impugned. The 
third point ^ken by the appellant 
raises the question of the admissibility of 
the confession. This depends upon whe¬ 
ther an Honorary Magistrate of the 
third class not empowered to sit sing¬ 
ly has power to record a confession. 
S. 164 of the Code provides that every 
Magistrate not being a Police Officer 
may record any statement or confession 
made to him in the course of an investi¬ 
gation under Chap. 14. These words in 
themselves are clearly wide enough to 
cover the present case and in Sch. 3 
of the Code the ordinary powers of a 
Magistrate of the third class are enu¬ 
merated. No. 13 reads as follows; 
“Powers to record statements or confes¬ 
sions during the Police investigation, 

S. 164.” 

By Ss. 14 and 16, the Local 
Government have power to confer all 
or any of the powers of a Magistrate 
of the first, second or third class on 
any person, with certain restrictions as 
to Police Officers, and to direct any two 
or more Magistrate to sit together as a 
Bench. The appointment of Moulvi Ab¬ 
dul Quadir Sheikh and Babu Biran 
Singh appears in the Bihar and Orissa 
Gazette under date 23rd July 1913. 
The appointment purported to be in 
exercise of the powers conferred by 
Ss. 14 and 15 and the proviso to 
S. 357 of the Code and recited that the 
Lieutenant Governor was pleased “(a) 
to confer on each of the gentlemen 
named below the powers of a Magis¬ 
trate of the third class in the district 
of Ranchi for a period of the three 
years from the date of this notification, 
and (b) to direct them to sit as mem¬ 
bers of the Lohardaga Municipal Bench 
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in the said district.” Then follow their 
names. 

It was contended that the only 
powers conferred by the Local Govern¬ 
ment on the Magistrates named 
were those appertaining to a Bench 
of Magistrates and that they had no 
power to perform an^ magisterial act 
except when sitting with one or more 
other Magistrates as a Bench. We can 
see no jreason for so limiting their 
power. The functions of a Bench of 
Magistrates of the third class consist 
mainly in trying certain classes of cases 
j(see S. 261) and are distinct from 
several of the powers of a Magistrate 
set out in Schedule 3. Ss. 14 and 
15 deal with both classes of magisterial 
acts and there is nothing in the terms 
of the appointment to limit the powers 
conferred to one class only. On the 
contrary, the terms of appointment 
seem to us clearly to confer all the 
powers conferrable by the sections men¬ 
tioned. It was further contended that a 
Magistrate of the third class had no 
power to receive and record the confes¬ 
sion, as he had no authority to carry 
on a preliminary inquiry or to act in 
a judicial capacity in a case of murder. 
The explanation appended to S. 164 
shews that the Magistrate recording the 
confession need not be one having juris¬ 
diction in the case, and the power 
granted to a Magistrate of the third 
class in Sch. 3 (13) is not confined to 
cases judicially before him as in the case 
of certain other powers e. g., those 
mentioned in Ss. (4) and (5) of the 
same Schedule. Further, if it is necessary 
to decide the point, it appears to us 
that an Honorary Magistrate recording 
the confession of an accused person 
under S. 164, Criminal P. C., is not 
exercising a judicial act as such. The 
cases cited on behalf of the appellant 
and reported as Queen-Empress v. 
Alaga Kone (3) and Suppa Tevan v. 
Emperor (4) do not support the con¬ 
tention now put forward. The question 
for decision in those cases was whether 
a prosecution for perjury under S. 193, 
Penal Code, would lie against a witness 
in a murder trial for having given a false 
statement of oath before a Magistrate 
acting under S. 164, Criminal P. C. 
The cases turned upon whether an oath 
could be administered by a Magistrate 
so acting. It was decided that an oath 
could be administered in such a case by 
reason of the powers given in Ss. 4 
and 5 of the Oaths Act (10 of 1873) 
and that having regard to S. 4 (m) 

(3) [18931 16 Mad 421. 

<4) [1906] 29 Mad 89. 


Criminal P. C., the recording of the 
statement on oath was a stage in a 
judicial proceeding within S. 193 of 
the Penal Code. It is clear that the 
ratio decidendi of those cases can have 
no application to the confession of an 
accused person to whom an oath cannot 
legally be administered. The case of 
Queen-Empress v. BharmahinNingappa 
(5) was also referred to, but this is 
still less an authority in the appel¬ 
lant’s favour. In our opinion the objec¬ 
tion cannot be sustained. 

The last objection that the confession 
was on the face of it bad as it did not 
disclose all the questions and answers 
put and received must also fail. No 
form of questions is prescribed by S. 
164 (3) from which the Magistrate 
must satisfy himself that he believes the 
confession was made voluntarily. The 
questions recorded as having been put 
and the answers given as well as the 
demeanour of the appellant may well have 
convinced the Magistrate that the con¬ 
fession was a voluntary one, and there 
is no reason to suppose that the re¬ 
corded statement does not record all 
the question put. Moreover under S. 
533 a defect in the compliance with the 
provisions of Ss. 164 and 364 can be 
cured by evidence taken by the Court 
before which the confession or state¬ 
ment of the accused person is tendered. 
In the present case the Magistrate 
was examined by the Court and de¬ 
posed that the statement was recor¬ 
ded as given and that he was satisfied 
that it was voluntarily made. He was 
not cross-examined. In our opinion the 
appeal should be dismissed. We wish 
to draw attention however to the re¬ 
commendation contained in the latter 
part of the Judicial Commissioner’s 
judgment and to say that this Court 
approves of the course there suggested. 

Atkinson, J. —I agree. 

v.s./R.K. Appeal dismissed. 

(5) [1887] H Bom 702. 
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Khetrabasi Sahu and others — Ac¬ 
cused—Petitioners. 

V. 

Emperor —Opposite Party. 

Criminal Revn. No. 386 of 1917 
Decided on 5th December 1917, from 
order of Magistrate. Cuttack. 

(a) Criminal P. C. (1898), S. 125— Applica¬ 
tion under S. 125— Magistrate dealing with 
application does not exercise appellate or 
reviftional jurisdiction. 

. ^ District Magistrate dealing with an applica** 
tjon under S, 125 is exercising neither appellate 
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nor revisional jurisdiction and it is not incum¬ 
bent upon him to hear the Mukhtear of the peti¬ 
tioner before disposing of the application. 

LP 184 C 2] 

Criminal P. C. (1898), S. 107—Con¬ 
tinuity of acts by accused apprehended to 
tend to breach of peace—S, 107 applies al¬ 
though acts constitute specific offences under 
Penal Code. 

Where acts committed by an accused person 
are of such a nature that the continuity of these 
acts or the commission of similar acts by the 
accused is apprehended to be tending to a breach 
of the peace, S. 107 is applicable notwithstanding 
that the acts already committed by the accused 
constitute s-pecifie offeuces under the Penal Code. 

[p 185 c n 

G. C. Pal —for Petitioners. 

Asst. Govt. Advocate — for the 
Crown. 

Judgment. —The petitioners have been 
ordered by the Magistrate of Cuttack 
each to execute a bond of Rs. 100 
with two sureties in a like amount each 
to keep the peace for one year or in 
default to undergo simple imprisonment 
for the same period unless the required 
security is sooner furnished. The order 
is made under S. 118 read with S. 107, 
Criminal P. C. 

Against this order the petitioners 
moved the District Magistrate of Cuttack 
under S. 125 of the Code. The Dis¬ 
trict Magistrate rejected their petition 
summarily, saying that he had perused 
the grounds of motion and the judg¬ 
ment of the Magistrate, and that he saw 
no reason whatever to cancel the bonds 
e.xccuted by the petitioners. Against 
this order of the District Magistrate 
the petitioners have now come to this 
Court. The main contention of the peti¬ 
tioners has been that their petition to 
the District Magistrate under S. 125 
was not legally disposed of, inasmuch 
as no opportunity was given to them 
or their Mukhtear to place their case 
before the District Magistrate. This 
ground has not been specifically taken 
in the petition presented to this Court 
but a letter, dated 2nd October 1917, 
purporting to have been written to the 
learned vakil for the petitioners by their 
Mukhtear who appeared for them before 
the District Magistrate has been filed. 
In this letter it is stated that the Mukh¬ 
tear presented a petition, upon which 
the District Magistrate directed him to 
file a supplementary petition as the one 
filed was argumentative in nature. The 
amended petition was filed the next day 
when the District Magistrate had not 
come to Court, and it was sent to his 
house along with the first petition which 
set forth all the arguments on behalf 
of the petitioners. The District Magis¬ 
trate in his order says that he perused 
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the petition and also considered the 
judgment of the first Court and then re¬ 
jected the petition summarily. 

The petition under S. 125 of the 
Code could not be treated as an appeal, 
for there is no appeal from an order 
under S. 118, Criminal P. C. As there 
is a special S. 125, that petition could 
not be treated as a petition under! 
S. 435 and therefore the Magistrate! 
was not exercising either appellate or! 
revisional jurisdiction in dealing with) 
the petition in question. S. 125 of the 
Code gives power to the Magistrate to 
cancel any bond directed to be executed 
by order of any Court subordinate to 
Wm for reasons to be recorded in writ¬ 
ing. I do not think that it was incumbent 
upon the District Magistrate to heaiT 
the Mukhtear for the petitioners before 
disposing of the application under 
S. 125. S. 440 of the Code says that 
no party has any right to be heard 
either personally or by Pleader before 
any Court in the exercise of its revi- 
sionai power subject to the limitation *of 
S. 439, sub-Cl. 2, which specially pro¬ 
vides for giving an opportunity to the 
accused to be heard in revision before 
any order is passed to his prejudice. 
So that unless the petition in question 
was an appeal or a revision which, as 
shown, it was not, the party had no 
right to be heard. The contention of 
the learned vakil for the petitioner 
should be overruled. But I have heard 
the learned Vakil at length on the merits 
of the case and I have carefully gone 
through the judgment written by the 
Magistrate who tried the case. The pro¬ 
ceedings before the Magistrate are not 
challenged as being in any way affected 
by illegality or any irregularity in the 
proceedings. It is however contended 
that there is no sufficient evidence of 
overt acts against the accused person 
which would justify an inference that 
there was a likelihood of a breach of 
the peace to be committed by them. 
The Magistrate has addressed at length 
on this point. He has come to the con¬ 
clusion that all the seven accused belong 
to a different faction in the village 
headed by accused 1, Khetrabasi, and 
that the opposite party belong to the 
opposite faction and that the two par¬ 
ties are fighting for some times; that 
the party of the accused is strong and 
overwhelming in numbers and are threa¬ 
tening with violence and harassing the 
opposite party in various ways. The: 
Magistrate says that it has been satis¬ 
factorily proved that the accused per- 
sons threatened to beat Daitari Sahu 
and Uchhab Sahu, the opposite party> 
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and harassed them in other ways and 
that there is every likelihood of a breach 
of the peace by them. The Magistrate 
has given specific instances when these 
violent acts of aggravation were com¬ 
mitted by the accused under the orders 
of Khetrabasi. One instance is that the 
accused Daitari Sahu once threatened to 
beat him at the zamindar’s kacheri. This 
is said as having been corroborated by 
the zamindar himself. 

The accused persons are said to have 
gone to the house of Daitari Sahu and 
abused him filthily for his having de¬ 
posed before the Inspector of Police in 
connexion with the case. This is said to 
have been supported by the evidence of 
Lochan Sahu (P. W. 9). Daffadar 
(P. W. 11) says that the accused per¬ 
sons once threw brickbats into the house 
u Sahu. The chaukidar had to 

directed to keep strict watch over 
the accused persons so that no breach 
of the peace might be committed. On 
the evidence the Magistrate has held 
that the accused and some other per- 
^ns of their party . held sittings at 
Khetra s house at intervals of 2 or 3 
days at about midnight and that the 

people of the locality are all afraid of 
them. 

It is contended by the learned vakil 
for the petitioners that the overt acts 
alleged in this case were specific offences 
themselves and should have been dealt 
with under the Indian Penal Code in¬ 
road of under S. 107, Criminal P. C. 
The argument appears to be inconsis- 
tent with the earlier part of the learned 
vakil s argument where he said no overt 
act was proved. For an inference that 
there would be a likelihood of a breach 
of the peace it is necessary to show 
overt acts, but each overt act from 
which a breach of the peace could be 
inferred would be in itself an offence 
punishable under the Indian Penal Code 
I cannot conceive an act from which an 
imminent danger of the breach of the 
peace could be gathered without that 
act being penal in itself. This is not a 
real distinction, but the distinction is 
that where the acts committed by the 
accused arc of such a nature that the 
continuity of these acts, or the com¬ 
mission of similar acts by the accused 
is apprehended to be tending to breach 
of the peace, S. 107 would be appli¬ 
cable notwithstanding that the acts al¬ 
ready committed by the accused con¬ 
stituted specific offences under the Indian 
Penal Code. It was also contended that 
the acts in this case specified by the 
Magistrate were past acts of longstand¬ 
ing and that there was no immediate 
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apprehension of the breach of the peace. 

From the summary of the findings of 
the learned Magistrate on the point 
that I have given above, it is apparent 
that these persons are in conspiracy to^ 
annoy and to harass the opposite party 
and that at intervals of 2 or 3 days, 
meetings are held at the house of ac¬ 
cused ^ 1 and further that the opposite- 
party is so much horrified -<hat they re¬ 
main confined. The opposite party con¬ 
sists of only two persons who are com¬ 
pelled to confine themselves in their 
houses^ and are prev'ented from carrying 
on their ordinary avocation. I could not 
imagine a stronger case for an action 
under S. 107, where the people of the 
whole village on the side of the accused 
have combined against two helpless per¬ 
sons. The findings of the Magistrate, if 
correct certainly justifies action under 
S- 107. The learned vakil does not 
challenge the finding upon the ground 
that it is not based upon evidence, and 
as a matter of fact the evidence that 
has been placed before him goes to 
show that the findings arc justified by 
the facts on the record. I therefore do 
not find any ground for interfering in. 
this case. I reject the petition. 

V,s ./R. K. Petitioti ' dismissed . 
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Mullick and Atkinson, JJ. 
Sreenath Das —Appellant. 

V. 

Ghanashyam Naik —Respondent. 

_ Second Appeal No. 43 of 1917, De¬ 
cided on 19th December 1917. 

(a) Decree—Setting aside—Mistake—Grave 
mistake vitiating character of decree—Exe¬ 
cution if permitted would amount to abuse— 
Suit to set aside decree is maintainable— 
Principles of Courts of Chancery in England 
should be taken as guide to grant relief. 

To warrant a Court in granting relief on th® 
ground of mistake, it ought to have regard to the 
principles which guided the Court.s of Chaucerv 
in relief in such suits prior 

cipi 6 still pres ails. l*p 107 p ii 

Where a decree has beou procured by sonio- 
gravc mistake so as to vitiate the whole character 

CXOCUtioU ivouUl 

ratify the error or mistake upon which the de- 
cfcc IS founded in an independent suit. To hold 
otherwise would be contrary to the elcmentarv 
principles of n.atural justice coupled with oquitV 
and good conscience : Case Inio discufised. 

(b) Decree—Setting aside—Mere*^^eiror*^ oi 
•regularity committed in drawing up decree 
— Suit to rectify mistake is not justified. 

Where a Court has jurisdiction to pro¬ 
nounce a decree and some mere irregularity or 
error arises in the drawing up of the decree that, 
of necessity, does not justify the Court in grant- 
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ing relief in a subsequent suit to rectify the mis-, 
take, though it might aSord some ground for 
supporting an application for review. [P 187 C ll 

(c) Decree— Finality— Money paid under 
compulsion of legal process cannot be re¬ 
covered unless realized by fraud or some 
unconscionable dealing. 

If money is paid under compulsion of legal pro¬ 
cess it cannot be recovered as money had and 
received unless it was realized by fraud or some 
unconscionable dealing on the part of the decree- 
holder or under a decree obtained by mistake if 
the mistake was of such a character as equity 
would relieve against. [P 189 0 2] 

(d) Decree — Finality — Mortgage decree 
making puisne mortgagee personally liable 
for balance—Money paid by puisne mort¬ 
gagee in several executions—Suit to rectify 
decree and for recovery of amount paid on 
ground that decree was erroneous—Decree 
not without jurisdiction — Plaintiff being 
guilty of laches, negligence and carelessness 
had acquiesced in decree and is entitled to 
no relief. 

Plaintiff, a puisne incumbrancer of certain 
mortgaged property, was impleaded as a party 
to the mortgage suit brought by the mortgagee 
and was served with notice. He failed to appear 
and a decree was passed against him ox parte 
making him personally liable for the balance of 
the mortgage money which might remain un¬ 
realized after the sale of the mortgaged property, 
lu the course of several executions, the decree- 
holder realized a certain amount of money from 
the plaintiff without protest on the latter’s part. 
The plaintiff subsequently brought a suit to re¬ 
cover the amount paid by him in execution on 
the ground that as a puisne incumbrancer he 
could not be made personally liable under the 
mortgage decree, and that the decree was in that 
respect erroneous : 

Held : (1) that the decree was one made by a 
Tribunal having jurisdiction to make it and con¬ 
tained a mere error; (2) that the plaintiff had 
been guilty of laches, negligence and carelessness 
and bad acquiesced in the decree, and that there¬ 
fore he was uot entitled to have the decree recti¬ 
fied iu a subsequent suit and to recover the 
money paid under it. LP 19® ^ 

5- C. Chatterjee —for Appellant. 

B. N. Das — for Respondent. 

Atkinson, J. — The plaintiff in the 
present suit seeks to rectify a decree 
passed in Original Suit No. 659 of 
1911; and consequential upon such rec¬ 
tification he seeks for an order declar¬ 
ing him entitled to be repaid by defen¬ 
dant 1 the sum of Rs. 245-8-0 which 
Avas levied from the plaintiff in execu¬ 
tion of the aforesaid decree. The facts 
are within a very narrow compass and 
may be shortly stated. Defendants 3 
and 4 as mortgagors mortgaged to de¬ 
fendant 2 certain property. Defendants 5 
and 6 were subsequent purchasers of the 
property; and the present plaintiff was 
a puisne incumbrancer upon this mort¬ 
gaged property. Defendant 2 obtained 
as against defendants 3 and 4 a mort¬ 
gage decree by way of compromise; 
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and as against defendants 5 and 6 and 
the present plaintiff, defendant 2, ob¬ 
tained in the former suit a decree ex 
parte after process duly se^ed. Defen¬ 
dant 1 in the present suit is the trans¬ 
feree or assignee of the mortgage de¬ 
cree originally obtained by defendant 2 
in the former suit. The original mort¬ 
gage suit was instituted more than six 
years after the due date of payment 
provided in the mortgage bond. The ex- 
parte decree was obtained as against 
defendants 5 and 6, and the present 
plaintiff; and contained an order direct¬ 
ing the mortgage money to be realized 
out of the mortgaged property; and 
coupled with that direction, there was a 
turther order providing that in the event 
of the mortgaged property realizing an 
amount insufficient to pay the mortgage 
debt in full, that then the balance was 
to be recovered from the original mort¬ 
gagors and defendants 5 and 6 and the 
present plaintiff personally. The pre¬ 
sent plaintiff, as I have already said, 
was a puisne incumbrancer upon the 
mortgaged property. It is contended 
that the Court had no power to make a 
personal order to pay as against a 
puisne incumbrancer, and thus there was 
a mistake in the decree so far as the 
plaintiff is concerned; and that there 
being a mistake, the decree ought to 
be rectified and the plaintiff who has 
paid money as a consequence of that 
mistake, ought to have the money re¬ 
funded to him. 

There can be no question that the 
Court had jurisdiction in the mortgage 
suit to grant the mortgage decree. In 
drawing up the decree a mistake appar¬ 
ently was made so far as the decree 
imposed personal liability to pay upon 
the plaintiff should the mortgaged pro¬ 
perty realize insufficient to satisfy the 
money due on foot of the mortgage 
bond. The decree was one made by a 
Tribunal having jurisdiction and con¬ 
tained a mere error. Defendant 1, 
after he became the assignee of the 
original decree, proceeded to execute 
the decree. He filed more than one ap¬ 
plication for execution; and in the 
course of the several executions which 
were effected, he realized Rs. 245-8-0 
from the plaintiff without protest on 
the part of the plaintiff. The plaintiff 
now seeks to recover that sum from 
defendant 1, the money having been 
paid under compulsion of a legal pro¬ 
cess. The plaintiff allowed the original 
decree so far as he is concerned, 
to be passed against him as ex 
after due service of summons and all 
necessary formalities having been com- 
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plied with; and therefore no equity 
attaches to the plaintiff’s position so far 
as his claim to relief in the present suit 
is concerned. In effect, the plaintiff’s 
claim is to recover money paid under 
compulsion of legal process on the 
ground that the decree under which the 
money was paid, was wrong in form 
and contained an error. 

The learned Judge on appeal held 
that the present suit was maintainable 
and granted the plaintiff the relief which 
he sought by awarding him a decree 
for Rs. 208 odd as against defendant 1. 
From that decision defendant 1 has 
appealed to this Court. The question we 
have to determine, is whether or not 
the view taken by the learned Judge 
is right in point of law. The learned 
Judge lays down the proposition that if 
there be a mistake in a decree, the 
Court has jurisdiction in an independent 
suit to rectify that mistake and grant 
relief. The proposition seems to us to 
be too wide. No doubt S. 9, Civil P.C., 
does confer jurisdiction on all Courts to 
try all suits of a civil nature, excepting 
suits expressly or impliedly barred; and 
a suit to rectify a decree on the ground 
of mistake, would be entertainable with¬ 
in the meaning of that section : Jogeswar 
Atha V. Ganga Bishun Ghattack (1)]. 
But the mere existence of a mistake 
does not afford a ground for granting 
relief in every case. To warrant a Court 
in granting relief on the ground of mis¬ 
take it ought to have regard to the 
principles which guided the Courts of 
Chancery in England in granting relief 
in such suits prior to the Judicature 
Act of 1876, and which principle still 
prevails. Whether there is jurisdiction 
in the Courts of India to grant relief 
by independent suits seeking to rectify 
a prior decree founded on some mis¬ 
take, has been the subject of diverse 
opinions, but whether such relief should 
or ought to be granted, must invariab¬ 
ly depend upon the facts of each parti¬ 
cular case and the equity, if any, 
attaching to the rights of the party in¬ 
voking the aid of the Court. 

If a Court has jurisdiction to pro¬ 
nounce a decree and some mere ir¬ 
regularity or error arises in the draw¬ 
ing up of the decree that, of neces¬ 
sity, does not justify a Court in grant¬ 
ing relief in a subsequent suit to 
the mistake though it might 
afford some ground for supporting an 
application for review. In the case ot 
Jogeswar Atha y. Ganga Bishun Ghat- 
tack\L) the ratio decidendi for holding 
that a subsequent su it might be brought 

Td U901] 8 C W N 473. 


to rectitfy a mistake in an original de¬ 
cree, was that the original Court had no 
jurisdiction to include in its decree a 
certain denomination of property; and 
that it had included in a mortgage de¬ 
cree and directed a sale of certain pro¬ 
perty which ought to have been exclu¬ 
ded and with respect to which it had no 
jurisdiction to deal. In a more recent 
case [Chand Mea v. Srirnati Asima Banii 
(2)]the authorities, so far as they have 
laid down the principle of law appli¬ 
cable to this country, have been fully 
considered and the learned Judges say 
at p. 1025 as follows: “We do not 
understand how such a decree which 
was made in the presence of both the 
parties and which apparently is conclu¬ 
sive between them, and is not tainted 
by fraud, can be set aside by a separate 
suit.’’ 

I take this expression of opinion 

to mean not that there is no jurisdic¬ 
tion in a proper case to set aside, or 
rectify by independent suit, an original 
decree founded on some grave mistake 
or fraud, but that on the facts proved 
in that particular case no facts were 
established to justify the Court in grant¬ 
ing the relief claimed. In support of 
this view, I am fortified by the observa¬ 
tion of their Lordships at p. 1025 in 
which they say: “We do not think it 
can be so broadly laid down, as has been 
contended for by the learned vakil for 
the respondent, that any error in a de¬ 
cree made by a Court, may be chal¬ 
lenged by a separate suit; for in that 
event there would be no finality in a 
judgment or a decree. Our attention 
however has been called to the case of 
Jogeswar Atha v. Ganga Bishun Ghat¬ 
tack (1) as laying down an opposite 
view of the matter; but upon examina¬ 
tion of the facts of that case, it will 
be found that they are quite distinguish¬ 
able from the facts of the case with 
which we are now concerned. There 
property No. 3 was not claimed bv the 
plaintiff in the previous suit and, by 
some mistake or other, that property 
was entered in the decree in the place 
of property No. 4. which had been 
claimed, and when a suit was brought 
for the purpose of rectifying the decree 
on the ground of mistake, it was held 
that such a suit would lie, having re¬ 
gard to the provisions of S. 11, Civil 
P. C. It would appear that, in the 
previous suit, the Court had no authority 
to make a decree, as it did, in regard 
to proporty 3, for that was not 
the subject-matter of the suit. But, in 
the present case, a s I have already 

(•2) H906] 10 C VV N 1024. ‘ 
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pointed out, the Court had authority to 
make an order for ejectment in the 
event of the rent not being paid.” 
This decision does not, in my opinion, 
negative the right to rectify an original 
decree grounded on mistake by a subse¬ 
quent suit, but on the contrary it seems 
to recognize the right, if proper facts 
are established, to justify the interven¬ 
tion of the Court in granting relief. 

I attach vital importance to the fina¬ 
lity of litigation; and I would be no 
party to any decision which would lay 
down needlessly any principle which 
would justify the re-opening or setting 
aside of a decree on some mere flimsy 
pretext. To do so would utterly des¬ 
troy the sense of finality which the 
law requires for the enforcement of its 
decrees. But I cannot refrain from, ex¬ 
pressing my opinion that it would be 
impossible to hold that if a decree has 
been procured by some grave mistake 
so as to vitiate the whole character ot 
the decree, and to permit its execu¬ 
tion would amount to an abuse, that 
there is no power to rectify the error 
or mistake upon which the decree was 
founded by independent suit, and most 
certainly to hold otherwise would be 
contrary to the elementary principles of 
natural justice coupled with equity and 
good conscience. In the main I agree 
with the summary of the law as ex¬ 
pressed by Mr. Justice Chapman in the 
case of Janakdiilar Satan Misser v. 
Ambica Prasad Singh (3) and at p. 318 
(of 2 Pat. L. J.) the learned Judge 
sa\‘s : “In one department of this juris¬ 
diction the Court of Chancery used 
formerly to interfere where the legal 
judgment was obtained through fraud, 
mistake, or accident, and there had 
been no negligence, laches or other 
fault on the part of the person seeking 
the assistance of the Court of Chancery, 
or. on the part of his agents. The 
Court of Chancery, eveit where there- 
had been mistake or accident, would 
interfere only in a case in which the 
judgment could not conscientiously 
be enforced. The practice in Chancery 
originated at a lime when the Law 
Courts had little or no power to grant 
new trials for sujh f mscs. To prevent 
a failure of justice, the equitable juris¬ 
diction of granting new trials in the 
Court of Chancery was admitted. Since 
the fusion of the Courts of Law and 
Equity and since the Courts in Eng¬ 
land have acquired very wide powers for 
the purpose of amending their procccd- 
dings or of granting new trials them¬ 


selves, I cannot find that the exercise 
of this jurisdiction has continued in Eng¬ 
land.” I disagree, however, with my 
learned brother when he says that the 
jurisdiction which he has so accurately 
described has not continued to be exer¬ 
cised in England. No doubt the need 
for the exercise of this jurisdiction in 
England has become less by reason of 
the wide power of amendment conferred 
on all Courts by the Judicature Rules; 
but the jurisdiction to rectify a decree 
founded on mistake or fraud by in¬ 
dependent suit, has never been aban¬ 
doned by Courts of Equity in England. 
The jurisdiction still exists; the ques¬ 
tion in each case is, do the facts war¬ 
rant the exercise of that jurisdiction ? 
In my opinion, the case of Jogeswar 
Atha V. Ganga Bishun Qhattack (1) 
was not wrongly decided on its facts, 
and the principle of law applicable 
thereto. Mr. Justice Roe in the case of 
Janakdular Satan Misser v. Ambica 
Prasad Singh (3), considered, and I 
agree with his expression of opinion, 
that in England there is a right to rec¬ 
tify a mistake in an original decree 
though the method of procedure at pre¬ 
sent is perhaps different from that which 
existed formerly. But the inherent es¬ 
sence of the right to correct a mistake 
in an original decree, exists even though 
in England the modern Code of proce¬ 
dure may have modified the character 
of the enforcement of that right. The 
learned Judge says as follows: "Upon 
the investigation of my learned brother 
into the attitude of the English Courts 
towards cases of tliis nature, I am 
compelled to agree with great respect 
that the learned Chief Justice of Bengal 
was to some extent in error in Jogeswar 
Atha v. Ganda Bishun Ghattack (1) if 
he really intended to say that actions 
are maintainable in the English Courts 
to give relief against one’s own care¬ 
lessness.” 

“I have discovered many cases in 
which such relief has been given upon 
motion. There would be no difficulty 
at all in granting similar relief under 
O. 47, R. 1 and very little now in 
stretching rule 2 to cover the' point, but 
the instances in which actions have been 
maintained to rectify an error in a de¬ 
cree, have all been instances in which 
the error was due to a mutual mistake 
or a mistake by the opposite party. 
The learned Judge then sets out the 
cases relied upon by him support the 
conclusion arrived at in his judgment. 
Thus I take it that Mr. Justice Roe re¬ 
cognises that there is still power to 
rectify an original decree by motion and 


(3) L191'?] 2 P L J 313=39 I C 126. 
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also by suit. The policy of the Judica¬ 
ture Rules was to modify the old forma¬ 
lities required in the Court of Chan¬ 
cery and to abolish the rigid restrictions 
of the Common Law Courts; and thus 
it is that now cases in which mistakes 
occur in the'drawingupof decrees, are dis¬ 
posed of by way of motion; but this 
fact has not destroyed or nullified the 
past and present existing alternative right 
and jurisdiction vested in the Courts 
of Equity in. England to rectify a de¬ 
cree founded on mistake by an indepen¬ 
dent suit. 

Now the original decree in this case 
was obtained by way of compromise as 
against the original mortgagors, defen¬ 
dants 3 and 4, and with regard to 
the other defendants, and the present 
plaintiff ex parte; and they having been 
duly served with the process of the 
Court, took no steps to safeguard or 
protect their interests and beyond all 
question the plaintiff has been guilty 
of laches, negligence and carelessness. 
Though there may have been an ir¬ 
regularity in the exercise of the Court’s 
jurisdiction that in itself does not per se 
justify a Court in granting relief in a 
subsequent suit to rectify the irregu¬ 
larity on the ground of mistake. There¬ 
fore it wouldappcar that the learned Judge 
erroneously applied the legal principle 
not applicable to the facts of this case. 
The reasoning of the judgment in 
Jogeswar Atha v. Ganga Bishun Ghat- 
tack (1) cannot apply, bearing in mind 
always that the plaintiff in this suit must 
be deemed to have known of the exis¬ 
tence of the ex parte decree, and to be 
aware from time to time while various 
executions were proceeding against his 
property, that there was a personal de¬ 
cree against him; and that he took no 
steps to ascertain the nature or the cir¬ 
cumstances under which that decree was 
pronounced; and thus in equity he is 
not entitled to the relief he seeks. The 
facts of this case do not justify the 
intervention of the Court in c.xercis- 
ing its jurisdiction to grant relief by 
independent suit to cure a mere irregu-- 
larity or error in the original decree 
acquiesced in by the parties. Therefore 
the decree of the learned Judge award¬ 
ing the plaintiff Rs. 208 odd, cannot 
stand. For an additional reason this 
action should also fail. The action is 
really in effect framed to recover money 
paid under compulsion of legal process 
as money had and received. It is well 
settled now that if money is paid ujidcr 
compulsion of legal process, it cannot 
be recovered as money had and re¬ 
ceived unless it was realized by fraud 


or some unconscionable dealing on 
the part of the decree-holder, but 
ordinarily money paid in obedience to 
a legal process is irrecoverable. The 
principle of law laid down in the case 
of Alarriot v. Hampton (4) has never 
been dissented from and has been ac¬ 
cepted as the established law of Eng¬ 
land ; and the principle laid down in 
that case has also been recognized to 
be the principle applicable to the law 
of India as decided by the case of 
Harinath v. Hara Das Acharja (5). 
Their Lordships in the latter case dis¬ 
tinguished the facts of that case from 
the facts of Marriot v. Hampton (4) 
and held that in the case that they were 
considering that there was apparent mala 
fides on the part of the payee and that 
therefore the payer of the money was 
entitled to be repaid. But the general 
principle of law laid down in Marriot 
V. Hampton (4) was accepted by their 
Lordships. Likewise the case of Marriot 
V. Hampton (4) was distinguished in 
the case of "Ward & Co. v. Wallis (6) 
on the ground of fraud; but the law as 
laid down in Marriot v. Hampton ('4) 
has never been dissented from. But if 
any particular case is within the prin¬ 
ciple of the exception laid down in 
Marriot v. Hampton (4) relief can be 
granted and the money paid recovered. 
The exceptions stated in Marriot v. 
Hampton are fraud and unconscion¬ 
able dealing. That decision was given 
in the old days when there was a marked 
difference between the relief capable of 
being granted at law and equity. But 
since the fusion of the Courts of Law 
and Equity in the year 1876, the old 
distinctions have ceased to exist and 
the principles of equity must now pre¬ 
vail, If in equity a decree could be 
rectified on the ground of mistake as 
I believe il could and still can, then 
money paid under such a decree would 
be recoverable in equity but not at law. 
Therefore as the principles of equity 
are to prevail over the harder and more 
dogmatic and inflexible rules of law, I 
think there may and ought to be added 
to the e.xceptions laid down by Marriot 
v. Hampton in addition to fraud 

and unconscionable dealing, the case 
of mistake, viz., a decree obtained by 
niistake if the mistake was of such a 
chcirtictcr as cciuity \\*ould. relieve 
against. No doubt it is true as Cliap- 
man J.. observed in the case cited 
that “at Common Law no case can be 
found where money paid under compul- 

(4) C17071 7 T R 2G9. 

(5) L19161 43 Cal 2G0=20 I C 580 
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sion of legal process was recovered back 
on the ground that the legal process or 
judgment had been obtained by mistake.’ 
But we have to apply equitable princi¬ 
ples where equity conflicts with law; 
and thus it appears not only logical 
but sensible that if equity would rectify 
a decree obtained by mistake so money 
paid under such a decree would be re¬ 
coverable under the existing legal proce¬ 
dure applicable in England provided al¬ 
ways the mistake was of such a nature 
and character as would induce a Court 
of Equity in the exercise of its benefi- 
cient jurisdiction to grant relief. How¬ 
ever in the present case we are satis¬ 
fied that the plaintiff has not established 
facts to show that any mistake in fact 
took place in the preparation of the 
decree, coupled with the subsequent con¬ 
duct, which would afford him any 
grounds of relief in equity. Therefore 
we think that the learned Judge was 
wrong in the conclusion at which he 
arrived. His order is accordingly set 
aside and this appeal decreed with costs 
in all Courts. 

Mullick, J.— I agree. 
v.s./R.K. Appeal decreed. 


Peti- 
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Mullick, J. 

J iigeshwar Pershad —Plaintiff- 
tioner. 

V. 

Ragho Misser and another —Defen¬ 
dants—Opposite Parties. 

Criminal Revn. No. 6 of 1917, Deci¬ 
ded on 23rd April 1917, against order 
of Munsif. Madhubani, D/- 21st Decem¬ 
ber 1918. 

(a) Criminal P. C. (1898), S. 195—Ex parte 

decree not set aside—Judgmenl-deby>r can 
apply for sanction for offence under bs. 
and 210, I. P. C. 

A defendant against whom an ex parte decree 
has been passed is not. merely by reason of the 
decree not having been set aside precluded from 
applying for sanction to prosecute the plaintiff 

under Ss. 193 and 210, I. P. C. [P 191 C 1] 

(b) Criminal P. C. (1898), S. 195—Court 
which passed decree can sanction prosecu¬ 
tion though decree subsisting. 

If the Court which decreed the suit is satisfied 
that the suit was false, it is competent to grant 
the sanction, notwithstanding that the decree 
still stands and is capable of execution. 

tP 191 0 1] 

(c) Criminal Trial— Civil suit— Offence 
against public justice. 

If an offence against public justice has been 
committed, the offenders are liable to punish¬ 
ment irrespective of the state of affairs in the 
civil Courts. [P 191 C 1] 


(d) Criminal P. C. (1898), Ss. 195 and 47ff 
—Delay is material in case of private person 
in seeking sanction but not so when Public 
Prosecutor seeks it, 

Ordinarily, delay on the part of a private pro¬ 
secutor in obtaining a sanction in respect of 
offences against public justice is material as bear¬ 
ing upon the question of bona fides, but where 
Government is in fact the real prosecutor, the 
question of bona fides disappears. It is assumed 
that the Orown will not act mala fide in matters 
of this kind, [P 191 0 2] 

Muhammad Hasan Jan and Murarc 
Prasad —for Petitioner. 

Manohar Lai —for the Crown. 

Judgment. —One Jugeshwar Pershad, 
who is a resident of the Darbhanga 
District, brought a suit in the Small 
Cause Court of Madhubani, in the Dar¬ 
bhanga District, on 20th of August 
1915, for a debt of Rs. 11 against 
Ragho Misser and Chitnas Misser, who 
are both rasidents of the Monghyr Dis¬ 
trict. On 10th September 1915 the 
suit was decreed ex parte. It appears 
that about the end of 1915 or the 
beginning of 1916, the defendants came 
to know of the decree, and on 24th 
January 1916 made an application to 
the Commissioner of the Bhagalpur Di¬ 
vision, within which is situated the 
Monghyr District, for an investigation 
into the circumstances connected with 
the decree. The Commissioner there¬ 
upon had an enquiry made by the 
Criminal Investigation Department, with 
the result that on 1st November 1916 
an application was made by the defen¬ 
dants Ragho Misser and Chitnas Mis¬ 
ser before the Munsif of Madhubani 
for sanction to prosecute the plaintiff 
Jugeshwar Pershad. On 16th December 
1916 both parties applied to the Mun¬ 
sif for an adjournment, but the Munsif 
refused the application and examined 
the two defendants and three witnesses 
on behalf of the defendants. The plain¬ 
tiff was not examined, and it is alleged 
that he had no witness in attendance. 
(Dn the 21st December 1916 the Munsif 
made an order granting sanction for the 
prosecution of the plaintiff Jugeswar 
Pershad, for committing offences under 
Ss. 210 and 193 of the Indian Penal 
Code. The matter is now before me in 
revision, and my jurisdiction is limited 
within the scope of S. 115, Civil P. C., 
S. 25, Provincial Small Causes Courts 
Act, and S. 107, Government of India 

The first point taken by Mr. Muham- 
mud Hasan Jan on behalf of the peti¬ 
tioner is that so long as the ex parte de¬ 
cree remains unreversed there can be no 
prosecution for obtaining a false decree 
and for fabricating false evidence. Now 
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it is true that the result of a conviction 
of the petitioner in consequence of the 
present sanction to prosecute will be 
somewhat inconsistent for while the Cri¬ 
minal Courts will Hold that the plain¬ 
tiff’s case was false, the decree of the 
Civil Court passed on the footing that 
the case was true will stand and remain 
capable of execution. But this anomaly, 
in my opinon, is not sufficient to pro¬ 
hibit the prosecution of the plaintiff if 
the Court which decreed the suit is satis¬ 
fied that the suit was false. 

The defendants ought to have moved 
to set aside the ex parte decree 
within one month of the date of know¬ 
ledge of the decree or at least within 
one month from 24th of January 1916, 
on which date they made the aplication 
to the Commissioner. The time for 
making the application expired on the 
23rd of February 1916, and possibly 
their only civil remedy after that lay 
in bringing a suit to set aside the ex 
parte decree on the ground of fraud. 
But the law nowhere says that they 
were bound to set aside the decree be¬ 
fore they could avail themselves of the 
remedy given by the Criminal Law. If 
an offence against public justice has 
been committed, the offenders are liable 
to punishment irrespective of the state 
of affairs in the Civil Courts, and this 
has been held in Emperor v. Molla 
Fuzla Karim (1). Mr. Muhammad Ha¬ 
san Jan however attempts to distinguish 
that case on the ground that there the de¬ 
fendants resided in the Punjab and the de¬ 
cree was obtained in Calcutta, and that 
It would have been very inconvenient 
for the defendants to come to Calcutta 
for the purpose of setting aside the de¬ 
cree; whereas, in the case now before 
me, the decree was obtained in a Dis- 
trict which adjoins that in which the 
defendants reside. This question of in¬ 
convenience does not appear to me to 
touch the principle involved in the mat¬ 
ter. If once it is granted that the cri¬ 
minal remedy is independent of the 
civil remedy .then questions of dis¬ 
tance and inconvenience are wholly im- 
i^terial. I hold, therefore, that in law 
there was no bar to sanction being 
g^en for the prosecution of the plain¬ 
tiff in the present case notwith¬ 
standing the fact that the ex parte de¬ 
cree still remains capable of execution. 


The next ground urged on beha 
petitioner is that there Wr 
^ application for sane 

cree till the date of the application thei 
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elapsed a period of fourteen months and 
from the date of the application to the 
Commissioner there elapsed a period of 
ten months. 

In the application for sanction 
made to the Munsif the defendants 
said that the enquiry by the Criminal 
Investigation Department in the Dis¬ 
trict of Monghyr was finished on the 
11th of March 1916. Even then there 
was a delay of eight months. Making 
the fullest allowance for the delays in- 
cidental to setting the machinery of the 
Criminal Investigation Department into 
motion, and to getting sanction for 
the prosecution and the defrayal of ex¬ 
penses by Government^ I think the delay 
in this case was not satisfactory; but 
nevertheless I do not think that I 
should interfere with the order that the 
Munsif has made. Ordinarily, delay on 
the part of a private prosecutor in obtain¬ 
ing sanction in respect of offences 
against public justice is material as 
bearing upon the question of bona fides,l 
but where Government is in fact the’ 
real prosecutor, the question of bona 
hdes disappears. It is assumed that the 
f rnala fide in matters 

of this kind. Therefore the main objec- 
tion to delay in applying for prosecu- 

class of cases on the part 
of the Crown disappears. 

. learned Munsif appears on a re- 
view of the whole cases to have been 
satisfied that he ought to exercise his 
discretion in favour of the defendants, 
and, sitting in revision, I am not pre¬ 
pared to say that he has exercised that 
discretion wrongly. I trust, however . 

.f} . learned Government Advocate 

will in future applications of this kind 
bring to the notice of the authorities 
the desirability of concluding investi- 
ptio.ns as quickly as possible and 
bringing the matter before the Courts 
earliest possible moment. The 
difficulty of proving offences against 
public justice is difficult without add- 
ing to It by delay in bringing the 
offenders to justice. The third ground 
IS that on the merits no sanction ought 
to have been given. Now this is a ques- 
tion on which the learned Munsif has 
exercised his discretion upon the evi- 
^nce recorded. It is unfortunate that 
the plaintiff had not got any witness 
present in Court on the appointed dav, 
but as he had had time to produce those 
witnesses, there seems to have been no 
material irregularity in the exercise of 
the. Munsif’s jurisdiction. I see no 
reason why, upon the prima facie case 
established, the matter should not pro¬ 
ceed CO trial in the oridinary course. 
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The result is that the application for 
revision is dismissed. The prosecution 
•of the plaintiff-petitioner will take its 
course. 

\'.s./R.K. Application dismissed. 
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Dawson-Miller, C. J. and 
JWALA Prasad, J. 

Asharfi Singh and others —Plaintiffs 
—Appellants. 

V. 

Madhabeshwar Indra Narain Sahi — 
Defendant—Respondent. 

First Appeal No. 181 of 1916, De¬ 
cided on 11th April 1918, from deci¬ 
sion of Sub-Judge, 1st Court MuzafTer- 
pore, D/- 7th August 1916. 

Specific Relief Act (1877), S. 42--DccUra- 
tion claimed being merely introductory to 
claim for possession, legislative sanction held 
not necessary — Suit did not fall under 
S. 42—Defendant not interested in property 
in suit is not necessary party to suit for 
declaration of title and for recovery of pos¬ 
session. 

.1 instittUed a suit for declaration of title to 
and recovery of possession of the estate of one 
K as liis next reversionary heir after the death 
of K's grandmother, who had succeeded to his 
estate. M, a cognatic relation of K, was made a 
defendant to the suit, because in a probate pro¬ 
ceeding relating to the will of another separated 
member of the family, il/ had claimed to be the 
nearest cognatic relation and bad not admitted 
.r.? claim as an agnatic relation of the family. 
M claimed no interest in the property in suit, 
hut it was alleged that be was interested in 
denying A’s title to the estate of another 
member of the family, succession to which had 

not vet opened : j ^ . 

Held : (1) that the declaration claimed, being 

incrolv introductory to a claim for possession, was 
not one for which legislative sanction was re¬ 
quired and that the suit was not one under 
S 4'> Specific Relief Act; (2) that .U not having 
claimed any interest in the properties in suit, it 
would be an abuse of the process of the Court to 
•illow him to bo harassed by being made a party 
to litigation, the only relief claimed in which 
was one in which he had no interest and in 
which he was not directly concerned, to enable 
the plaintiff to support a possible claim in a 
future litigation which might arise. (R 1^3 C I] 

Shnroshi Charan Mifra —for Appel- 
lants. 

Hasan Imam and Rafendra Prasad — 
for Respondent. 

Dawson-Miller, C. J.— This is an ap¬ 
peal from a decision of the Subordinate 
Judge of the first Court. Muzafiferporc. 
dated 7th August 1916. One of the 
issues framed was whether the plain¬ 
tiffs had any cause of action against 
defendant 7. With consent of all parties 
tliis issue was tried separately, and it 
was argued and decided upon the 
assumi)iion tliat the issue was whether 
the plaint disclosed any cause of action 


against defendant 7 and no evidence 
was called. The object of the plaintiffs 
in bringing this suit is imdoubtedly 
to obtain possession of certain proper¬ 
ties the succession to which reopened 
on the death of Mt. Malikrani Koer 
in 1908. She succeeded her grandson 
Babu Krishna Pertap Indra Narain 
Singh, who was the last male owner. 
The defendants 2 to 6 are either des¬ 
cendants or collateral relations ofMalik- 
rani’s husband, but trace their descent 
through females and are, therefore, not 
agnates of the last male owner. Defen¬ 
dant 7 is also a Bandhu of the last 
male owner, but belongs to a more re¬ 
mote class than the defendants 2 to 6 
and lays no claim whatever to the pro¬ 
perty in question. Defendant 1 claims 
to be the adopted son of Babu Kis- 
hen Kishore Narain Singh, a descen¬ 
dant in the female line from Bhagi- 
rath Jha, the common ancestor of him¬ 
self and the other defendants,' and if 
he can prove the validity of his adop¬ 
tion, will take in priority both to the 
plaintiffs and to the defendants 2 
6 who lay claim to the property In 
question. The plaintiffs claim to be the 
direct descendants in the male line from 
a brother of Bhagirath Jha, one Bun- 
wari. The relationship between Bun- 
wari and Bhagirath Jha is disputed by 
the defendants 1 to 6. Before the plain¬ 
tiffs can succeed against the defen¬ 
dants 2 to 6 they must prove that 
Bunwari and Bhagirath Jha were sons 
of the same father and before 
they can succeed against defendant 1 
it must further be found that the 
defendant 1 was not the adopted son of 
Krishna Kishore Narain Singh. The re¬ 
lationship between the parties is made 
clear by reference to the genealogical 
trees attached to the pleadings. I have 
stated the above facts to show what 
is the nature of the questions in dis¬ 
pute between the parties in the suit 
who lay claim to the property in ques¬ 
tion. So far as these issues are con¬ 
cerned, the defendant 7 is not a neces¬ 
sary party as he has at no time claimed 
and does not now claim any right, 
title or interest in the disputed pro¬ 
perty, nor could he in the circumstances 
by any possibility make out a title. 
He only asks to be dismissed from 
the suit and left alone. 

But the plaintiffs contend that as in 
their plaint they ask not only for 
possession of the property but also for 
a declaration that they are the nearest 
gotias to the last male owner of the 
property, the suit ought to be treated 
as a declaratory suit under S. 42 of 
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specific Relief Act and they claim that 
they are entitled to such a declaration 
■against defendant 7, because in the 
year 1916 defendant 7, in the course 
•of probate proceedings concerning a 
Will propounded by the widow of 
Kishen Kishore Narain Singh (defen¬ 
dant I’s adoptive father), claimed 
amongst others to be the nearest heir to 
Kishen Kishore and did not admit the 
plaintiffs’ claim to be the nearest gotias 
related to Kishen Kishore. It should 
be noted that defendant 7 is not inter¬ 
ested to deny that the plaintiffs are 
not heirs to Krishna Pertap Indra Narain 
Singh and it does not appear that he 
had in terms done so. The cause of 
action in the present suit is alleged 
in paragraph 12 of the plaint to have 
arisen in 1908, when certain events 
arose relating to the property now 
claimed and as the suit is one claiming 
possession of that property alone with 
a declaration that the plaintiffs were 
the nearest gotias of the last male 
owner, it is clear that the declaration 
is merely claimed as an adjunct to a title 
suit relating to that property and is not 
an essential part of the claim. Moreover, 
rm claim is made for a declaration that 
the plaintiffs are the nearest gotias rela¬ 
ted to Kishen Kishore. 

The object of the plaintiffs in seeking 
to join the defendant 7 as a party in 
these proceedings is admittedly to as¬ 
sist a possible claim by them in any 
future litigation which may arise on the 
death of Rani Rajbansi Koer, defendant 
7 s grandmother, when the succession 
to the estate of her late husband will 
re-open. This is a matter entirely uncon¬ 
nected with the claim in the present 
®tut. Phis is not a suit for a declaration 
such as is contemplated and sanctioned 

Specific Relief Act. 

1 nc cleclaranon claimed is merely intro¬ 
ductory to a claim for possession and 
IS not one for which legislative sanction 
IS required. Moreover it is not a claim 
tor a declaration as to the plaintiffs’ 
relationslup to Kishna Kishore, and in 
my opinion it would be an abuse of the 
process ot the Courts to allow parties 
to be harassed in this way by being 
made parties to litigation in which the 
relief • claimed is that in which 
they have no interest and are not direct¬ 
ly concerned. I agree with the conclu¬ 
sion arrived at in the Court below and I 
would therefore dismiss the appeal 
with costs and order that the plaint be 
rejected as against defendant 7. 

Jwala Prasad, J»—I concur. 

v.s./R.K. Appeal dismissed. 


Emperor (Roe, J.) Patna 193 

*A. I. R. 19t8 Patna 193' 

Roe and Ali Imam, JJ. 

Fouzdar Rai and others —Accused— 
Appellants. 

v. 

Emperor —Opposite Party. 

Criminal Appeal No. 255 of 1917, 
Decided on 17th December 1917, from 
decision of Sess. Judge, Monghyr, D/- 
10th November 1917. 

(a) Penal Code (1860). S. 141—Right of 
private defence extends to S. 141 and sub- 
sequent sections—Person seeing actual in¬ 
vasion of his rights to property—Invasion 
amounting to offence—He can resist by force 
provided there is no time to have recourse to 
police authorities. 

The right of private defence extends to* S 141 
and subsequent sections of the Penal Code just 
much as it extends to any other offence 


as 
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punishable under the Penal Code. Where a per¬ 
son in possession of property sees an actual in¬ 
vasion of his rights to that property, if that 
invasion amounts to an offence under the Code, 
ho IS entitled to resist it by force and to collect 
for that purpose such numbers and such arms as 
may be absolutely necessary for this purpose, 
provided only that there is no time to have re¬ 
course to the protection of the 2 >olico authorities. 

(.P 194 C 2] 

(b) Evidence Act (1872), S. 1S4—Wit¬ 
ness letting out truth in absent-minded mo¬ 
ment is not necessarily hostile—It must be 
shown^ that statement made in favour of de¬ 
fence is due to enmity to prosecution. 

A witness is not necessarily hostile because in 
an absent-minded moment he lets out the truth. 
It must be shown before a witness can be de¬ 
clared hostile that there is good ground for believ¬ 
ing that the statement ho has made in favour of 
the defence is due to eumitv to the prosecution. 
It may bo an unfriendly act to let out the truth, 
but It IS not necessarily a hostile act, |.P 194 C 1] 

Gour Chandra Pal —for Appellants. 

Government Pleader —for the Crown. 

Roe, J. In this case the appellants 
have been convicted on a charge of riot¬ 
ing. The story told for the prosecution 
was that while the complainant’s party 
was peacefully cutting crops which they 
had themselves grown without opposi¬ 
tion, Fauzar Rai, mounted on a horse 
and carrying a garasa, attacked the 
complainant s party with an overwhelm¬ 
ing force, with the result that two of the 
complainant’s party were beaten with 
sticks and one was struck in the stomach 
with a sharp cutting weapon causing an 
injury which resulted in his death. 

d he learned Sessions Judge agreeing 
with the Assessors is satisfied that the 
story of the complainant’s possession is 
untrue. The learned Government Plea¬ 
der contests this finding. His conicinion 
is coirect that the burden of jirooi lies 
on the accused to show that tlic crops 
cut belonged to them. The learned 
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Judge based his finding on this point on 
the discrepancies in the story told by 
the other party as to various crops sown 
on the land and various other matters 
which must have been within their 
knowledge if they had in fact been in 
possession and on direct admissions 
made by two of the complainant’s wit¬ 
nesses. It is contended on behalf of 
the Crown that these two witnesses were 
hostile witnesses. There is much mis¬ 
conception in the minds of Public Pro¬ 
secutors in the Courts below as to what 
constitutes a hostile witness. A witness 
is not necessarily hostile because in an 
absentminded moment he lets out the 
truth. It must be shown before a wit¬ 
ness can be declared hostile that there 
is good ground for believing that the 
statement he has made in favour of the 
; defence is due to enmity to the pro¬ 
secution. It may be an unfriendly act 
to let out the truth, but it is not neces¬ 
sarily a hostile act. In this case there 
is nothing to show any hostility in the 
witnesses who have made these damag¬ 
ing admissions. I am satisfied that the 
learned Judge was correct in holding 
that the crop, which was being cut by the 
complainant’s party, had been grown 
by the accused. 

There seems to be also much miscon¬ 
ception as to the real meaning of the 
decisions in Kabiruddin v. Emperor {V), 
Maniruddin \. Emperor (2). In Kobir- 
iiddin V. Emperor (1) the learned Ses¬ 
sions Judge had summed up the law to 
the Jury as follows: “There can be no 
right of private defence,leither on one side 
or on the other, where both parties 
arc evidently aware of what is likely 
to happen and turn out in force. 
The right of private defence cannot be 
pleaded by persons who expecting to 
be attacked go out of their way to court 
an attack. When the parties of the com¬ 
plainant and accused are prepared to 
fight, it is immaterial who was the first 
to attack, unless it be shown that the 
accused were acting in the exercise ot 
the right of private defence . The sole 
question before the High Court was, 
therefore whether the Sessions Court 
had in thus stating the law misdirected 
the Jury. The finding of the High Court 
was that this was a correct statement oi 
the law. The facts in Maniruddin v. 
Emperor (2) were dissimilar. There 
had been a partition of certain land of 
which the disputed plot formed a part. 
There was a dispute as to the share 
to which the disputed plot had fallen 
on partition. Maniruddin collected a 


(1) tlOOSI 35 Cal 303. 
(‘2) LiyOSl 35 Cal 384. 


larg« number of lathials before being 
attacked by the other side. He took 
these lathials armed with deadly wea¬ 
pons to the land and on the way called 
out to his adversary. “Come out, haram- 
jada, you and your sons. I am* going to 
the filed.’’ In the circumstances of these 
two cases there was an obvious point 
which deprived the accused of the right 
of a private defence. They had in the one 
case courted and in the other jirovoked 
an attack by the other side. But because 
ot these decisions it seems to be the 
opinion of many Courts below and of 
all Police Officers that there can be no 
right of private defence if there has 
been a riot.. This is not the law. The 
right of private defence extends to 
S. 141 and subsequent sections, just 
as much as it extends to any other 
offence punishable under the Indian 
Penal Code. Where a person in posses¬ 
sion of property sees an actual invasion 
of his right to that property, if that 
invasion amounts to an offence under 
the Code, he is entitled to resist it by 
force and to collect for that purpose 
such numbers and such arms as may be 
absolutely necessary for this purpose, 
provided only that there is no time to 
have recourse to the protection of the 
Police authorities. In the case before us 
there is nothing to suggest that the 
accused courted or provoked attack or 
knew that an attack was imminent. Had 
they gone to the thana to make a com¬ 
plaint, after the attack had begun, their 
crops would have been removed long 
before the Police could arrive oji the 
scene. I cannot hold that the accused 
were at any time members of an unlaw¬ 
ful assembly. They cannot therefore be 
convicted of rioting. 

That the right of private defence was 
exceeded by some members of this body 
of rioters is obvious. The right of pri¬ 
vate defence of property does not ex¬ 
tend to striking a man in the stomach 
with a sharp cutting instrument. But, 
as the learned Judge has found, the 
charge that Fauzdar Rai himself caused 
this wound is obvuously untrue, and 
since there was no unlawful assembly, 
the accused cannot be punished under 
S. 149. I would acquit all the accused 
and direct that they be discharged from 
their bail. 

Imam, J. —I am in entire agreement 
with the views expressed by my learned 
brother on the points raised by the 
learned vakil on behalf of the appel¬ 
lants. It is quite clear on the evidence 
that the private prosecutor Munsif Ku¬ 
mar brought a number of men exceed¬ 
ing five to the land in possession of the 
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appellant Fauzdar Rai and started 
cutting crops that were undoubtedly 
raised by the accused. There was resis¬ 
tance by the accused, which resulted in 
injuries on both sides. It may be that 
the breach of the peace was the direct 
result of this encounter, but we have 
to consider which of these two parties 
was in the wrong. The accused Fauzdar 
Rai must have the sympathy of the 
Court inasmuch as he was in possession 
and the crops were raised by him. The 
private prosecutor was undoubtedly an 
aggressor and was trying by force to 
cut and remove crops belonging to the 
accused. In the circumstances it is evi¬ 
dent that at one point of time or an¬ 
other the right of private defence accru¬ 
ed to the accused. The question then is, 
when did this right begin? There being 
absolutely no evidence on the record 
to show or suggest that the appellants 
had any previous information of the 
intended visit of the private prosecutor 
with his men to the field, it cannot be 
held that the accused had notice of the 
trespass contemplated by Munshi Ku¬ 
mar. In this case the moment the tres¬ 
pass was committed the right in the 
appellants to resist that trespass and 
to save the crop commenced. That 
right was the right of private defence 
of .property. After this the appellant 
Fauzdar Rai gathered together a num¬ 
ber of his friends and adherents and 
went to his land to stop the aggression 
and resist the cutting of his crops. 
It cannot be said that in the view of the 
law taken in Kobiruddin v. Emperor 
(1) would be applicable to the present 
case. I feel no hesitation in holding 
that in this case there was' the right of 
private defence in the appellants and 
that in the exercise of that right when 
they came to the field they were not 
members of an unlawful assembly. The 
assembly not being an unlawful one the 
charge of rioting under Ss. 148 and 
147, I. P. C., as against the appellants 
must necessarily fail. The conviction 
and sentence in this case must there¬ 
fore be set aside. 

v.s./r.k. Conviction, set aside. 

A. I. R. 1918 Patna 195 
Mullick, J. 

Government Advocate and Public 
Prosecutor —Applicants. 

V. 

Maharai Singh —Opposite Party. 

Criminal Revn. No. 5 of 1917. Deci- 
ded on 23rd April 1917, against order 
of Munsif Patna, D/- 29th Julv 1916 . 

Criminal P. C. (1898). S. 195-Delay in 
case of private person indicates want of 
bona fide—But in case of Public Prosecutor 
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delay of seven months is not material—No 
party of whatever position can be excused 
for delay in applying for sanction. 

Generally a delay by a private person to apply 
for sanction to prosecute in the interests of 
public justice indicates want of bona fides or 
culpable negligence or laches. fP 19G 0 1] 

But where the real applicant is the Govern¬ 
ment and inquiries have to be made from various 
departments before any application for sanction 
can be preferred, a delay of seven months does 
not point to want of bona tides or to wilful 
negligence. 

A party, whatever his position, is not to be 
excused for wilful negligence in matters of 
sanction. LP 196 C 1] 

5. Sultan AJimad —for the Crown. 

Horibtisan Mukerji —for Opposite 
Party. 

Judgment.— ^On 7th April 1915, Maha- 
raj Singh, resident of Balia, but serving 
in town of Patna as the Police 

constable, brought a suit in the Court 
of Small Causes, upon an alleged debt 
for Rs. 40 against Mahabir Tewary and 
his son Nanjadik Tewary, who are also 
residents of Balia. The suit was de¬ 
fended; but on 6th October 1915 the 
plaintiff withdrew it, alleging that he 
was unable to get any witness to prove 
his claim. It appears that the defen- ^ 
dants had invoked the aid of Govern¬ 
ment, and that the Criminal Investiga¬ 
tion Department had been instructed to 
undertake or, at any rate, to look after 
their defence. One of the reasons ad¬ 
vanced by the plaintiff for withdra\^’ing 
the suit was that, owing to pressure ap¬ 
plied by the Criminal Investigation Dc- 
partment, none of" his witnesses were 
willing to came and depose. However 
that might be, the suit was allowed to be 
withdrawn on 6th October 1915. On 
26th May 1916 the defendants applied 

in the Court of Small 
Causes lor sanction to prosecute the 
plaintiff for bringing a false case; that 
application was rejected on 29th Tuly 
1916. The defendants then preferred 
an appeal to the District Judge, but 
coming to realise subsequently that the 
District Judge had no jurisdiction, they 
allowed it to be dismissed for default 
on 23rcl October 1916. The present 
application to this Court was made on 
19th March 1917. 

I am now asked, in exercise ot my 
powers under S. 115, Civil P. C., and 
A Privmcial Small Cause Courts 

Act, and under my powers of superin¬ 
tendence under S. 107, Government of 
Jndia Act, to revise the order of the 
Munsif and to direct Iiim to hold an 
enquiry as to whether or not sanction 
should be gmnted for the prosecution 
of the plaintiff. The main ground upon 
whicli the Iccirnccl Munsif has refused 
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sanction to prosecute is that of delay. 
He considers that a delay of seven 
months in applying: for sanction is not 
reasonable, and that it disentitles the 
applicants to the relief for which they 
asked. 

Now, no doubt that would be so if 
this was an application by a private per^- 
son acting as such. Generally, a delay 
by a private person to apply for sanc¬ 
tion to prosecute, in the interests of 
public justice, indicates want of bona 
fides or culpable negligence or laches; 
but in this case the real applicant before 
us is the Government; and, having re¬ 
gard to the fact that enquiries had to 
be made by the Criminal Investigation 
Dcpartrnent of the Province of Bihar 
and Orissa from the Criminal Investi¬ 
gation Department of the United Pro¬ 
vinces, and that a reference had then 
to be made to the Legal Remembrancer 
of this Province before any application 
for sanction could be preferred, I can¬ 
not see that the delay was such as to 
point to want of bona fides or to wilful 
negligence. A party, whatever his posi¬ 
tion, is not to be excused for wilful 
negligence in matters of sanction; but 
in this case I am not satisfied that, 
ha\ing regard to the steps which it was 
necessary for the Criminal Investiga¬ 
tion Department to take before an ap¬ 
plication in Court could be made, the 
delay was such as to justify the Munsif 
in throwing out the application. The 
same remarks apply to the delay in 
filing the application for revision before 
this Court. Here, again, there was a 
delay of something like five months 
after the dismissal of the appeal in the 
Court of the District and Sessions 
Judge. The result, then, is that the 
order of the learned Munsif, dated 29th 
July 1916, will be set aside and he will 
proceed to hold an enquiry as to whether 
sanction ought to be granted or not to 
the defendants. He is requested to dis¬ 
pose of the matter within two months of 
the record reaching him. 

V.s./R.K. O/'rft?/' sef aside. 

A. I. R. 1918 Patna 196 

Dawson-Miller, C. J. and 
Ali Imam, J. 

Har Prasad Rai and others —Appel¬ 
lants. 

V. 

Brii Kishen Das and others —Respon¬ 
dents. 

Priv'y Council Appeals Nos. 67 and 
68 of 1917, Decided on 6th May 1918, 
for consolidating two appeals preferred 
to Privy Council. 
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(«) Civil P. C. (1908), O. 4S. R. 4—Power 
of High Court to consolidate cases is not 
limited to R. 4 alone. 

It was not intended by 0. 45, R. 4, to limit 
the powers of the High Court to consolidate cases 
to the purposes mentioned in that rule alone. 

^ [P 197 0 11 

(b) Civil P, C. (1908), S. 151 and 0.45. 
R* 4—Power of consolidation is inherent 
power of High Court—It can be exercised in 
consolidating appeals to Privy Council. 

The power of consolidation is an inherent 
power of the High Court, which can be exercised 
in consolidating appeals to the Privy Council for 
the purpose of security for costs and to save 
expenses. (.P 197 0 1] 

Ganesh Diitt Singh —for Appellants. 
Partneshwar Dayal —for Respondents. 

Order. — This is an application for 
consolidation of two appeals to the 
Privy Council which arise out of the 
same judgment. The cases were tried 
together in the Court below and the 
appeal in this Court was heard and de¬ 
termined in both cases at the sarne time 
and one judgment alone was delivered. 
The questions in dispute in each of these 
appeals are substantially the same the 
appellants in one case being the adult 
members of a family and the appel¬ 
lants in the other case being the minor 
members of that family. The only dif¬ 
ference in the questions for determina¬ 
tion in these two appeals is whether as¬ 
suming that the adult members of tire 
family fail to make out their case, it is 
still open to the minor members to con¬ 
tend that the sale which it is sought to 
have set aside is not binding upon them 
as they were not properly represented. 
We have been asked in this case, in 
order to save expense to all parties, to 
consolidate these appeals which arise out 
of the same judgment and decide sub¬ 
stantially the same questions and. at the 
same time to order that one security 
bond of not Rs. 4,000, which is in the 
usual case of these appeals, ♦ but of 
Rs. 6,000 should be lodged to cover 
the costs of the respondents in these 
two appeals. 

It has been contended by the res¬ 
pondents tjiat under the rules which 
govern appeals to His Majesty in Coun¬ 
cil there is no provision made for con¬ 
solidating appeals except in the one 
case provided in O. 45, R. 4, where 
power is given to consolidate appeals 
for the purposes of pecuniary valua¬ 
tion. The object of that rule is that 
>vhere you hav’e appeals from one judg¬ 
ment involving substantially the same 
question for determination before the 
Privy Council, although each of these 
appeals separately may not amount in 
value to the appealable minimum, yet 
if in the aggregate they do amount to 
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that sum, they may be consolidated so 
to bring the amount up to Rs. 10,000 
and as that is the only instance which is 
specifically mentioned in O. 45, it is 
said that we have no jurisdiction to 
consolidate such appeals for any other 
purpose. After considering the argu¬ 
ments which have been put before us 
in this case and after considering the 
other sections of the Code which must 
be read together and especially S. 151, 
it seems to us that the power of con¬ 
solidation is an inherent power of this 
Court, as has been decided in the case 
of Nand Kishore Sing v. Ram Golam 
Sahu (1). We think that it was not 
intended by O. 45, R. 4, to limit the 
powers of, this Court to consolidate cases 
to the purposes mentioned in that rule 
alone. In the present case, where, as 
I have already said, these two appeals 
are although in form in substance prac¬ 
tically one, we think that in the in¬ 
terests of justice and to save unneces¬ 
sary expense the appeals ought to be 
consolidated. There will therefore be 
an order that these two appeals be con¬ 
solidated and tried together, and fur¬ 
ther having regard to the fact that in 
ordinary cases Rs. 4,000 is considered 
sufficient security for the costs of the 
respondent we think that justice will be 
met in this case by ordering that secu¬ 
rity be given to the extent of Rupees 
6.000 by the appellants jointly to meet 
the costs of the respondents. The result 
of that will be that that security of 
Rs. 6,000 will be available to the res¬ 
pondents as against each of the appel¬ 
lants in the present consolidated ap¬ 
peal, so that if it should turn out that 
the respondents are successful against 
only one set of appellants then the 
whole of that security will be available 
to them for their costs. Let the security 
bond filed in this appeal be sent down 
to the District Judge to test and report 
thereon. 

_ _ Order accordingly. 

(!) L19131 40 Cal 955 = 18 I C 207. 
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Mullick and Jwala Pr.^sad, JJ. 

Aleii^a Lal and others —Petitioners. 

V. 

Emperor —Opposite Partv. 

Criminal Revn. No. 28*3 of 1917. 
Decided on 7th August 1917. from 
order of Sess. Judge, Mozufferpore, D/- 
9th July 1917. 

(a) Criminal P. C. (1898), S. 145—Proceed¬ 
ings under S. 145—Magistrate can in case of 
emergency attach subject in dispute but can¬ 
not appoint Receiver. 

Under S, 145 a Magistrate has in cases of 
emergency the power to attach the subject in 


dispute, but he has no power at that stage to 
appoint a Receiver. [P 198 O 2] 

(b) Criminal P. C. (1898), S. 14S—Proceed¬ 
ings under S. 145—Object is to confirm party 
in actual possession—Magistrate cannot dis¬ 
possess party by appointing Receiver. 

Where a Magistrate takes proceedings under 
S. 145, Criminal P. 0., the object of the law is 
that he shall confirm the party in actual posses¬ 
sion. He is not competent to dispossess such a 
party by appointing a Receiver and the order of 
attachment which the law empowers him to 
make has no greater force than any civil Court 
attachment the effect of which is generally to 
restrain alienations. LP 198 C 2] 

(c) Criminal P. C. (1898), Ss. 145 and 146— 
Proceedings under S. 145—Appointment of 
Receiver can be made when Magistrate is 
unable to decide possession. 

A Receiver can be appointed only where the 
Magistrate is unable to decide which of the par¬ 
ties is in possession and has a right to remain in 
possession, and considers it necessary that the 
property should vest in some person appointed 
by the Court under S. 146. [P 200 C 21 

(d) Penal Code (1860), S. 448—There must 
be intention to insult, annoy or intimidate 
owner of property. 

The essence of an offence under S. 448 is that 
there shoxild bo an intention to insult, annoy or 
intimidate the owner of the property or such 
person as is acting on behalf of the owner 

LP 199 C 11 

Where a person who is a rival claimant to 
some property comes on the premises in good 
faith with the intention of guarding the pro¬ 
perty, he is not guilty of criminal trespass. 

^ , V LP 199 c n 

sjs (e) Criminal P. C. (1898), S. 537—Hold¬ 
ing trial at place where accused is totally 
incapable of making proper defence amounts 
to material irregularity. 

A Magistrate exercises his jurisdiction with 
material iriegularity if he holds a trial at a 
place where the accused is totally incapable Of 
making a proper defence. [p 199 C I] 

Alaniik and Jaigovind Singh — for 
Petitioners. 

Fakhruddin —for the Crown. 

MulHck, J,— On the 14th of June last 
a lady named Dulhin Jagat Kup Kucr 
died in Mouza Lowahi. It appears that 
an application was made to the Sub- 
Divisional Magistrate of Sitamarhi by 
Mt. Gulab Kucr claiming the house and 
the moveable and immovable properties 
of ‘ the lady. In consequence of that 
application the Sub-Divisional Magis¬ 
trate went to Lowahi and recorded pro¬ 
ceedings under S. 145, Criminal P. C., 
calling upon^ Mt. Genda Kucr. first 
party, Mt. Gulab Kucr, second party, 
four other persons described as the 
third party, to appear before him on 
the 1st July to support their respective 
claims to the immovable properties A.t 
the same time the learned Sub-Divi¬ 
sional Magistrate attached the house 
under the provisions of S. 145 and ap¬ 
pointed a gentleman, named Mr. E^•erclt, 
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who was the Manager of Mt. Dulhin 
Jagat Rup Kuer, as Receiver. On the 
16th June, Mr. Everett appears to have 
sent ^ a telegram to the Sub-Divisional 
Magistrate making certain complaints 
against the servants of Mt. Dulhin 
Genda Kuer, the first party. That tele-^ 
gram is not on the record, but it is 
alleged that the complaint was that the 
servants of Mt. Dulhin Genda Kuer 
were attempting to loot the properties 
of the deceased lady. Thereupon the 
Sub-Divisional Magistrate passed the 
following order on the Sub-Inspector of 
Police; “Mr. Everett informs me that 
peon and amlas have been sent to 
Lawahi by Babu Sarjug Prasad. Go to 
Lowahi and turn them out and report 
^eir names to me. You will obtain Mr. 
Everett’s signature on this paper in 
token of this having been done to his 
satisfaction and return this paper to me 
by tomorrow.” 

On the 18th of June the Sub-Inspec¬ 
tor of Police preceded to Lowahi and 
was unsuccessful in inducing the servants 
of Mt. Dulhin Genda Kuer to leave the 
premises, and he submitted the following 
report to the Sub-Divisional Magistrate; 
“Sir, I proceeded to Lawahi immedi¬ 
ately on receipt of the order with the 
constables available in the Police Sta- 
uon. Babu Brijbihari Singh, who was 
present iherc with his peons, aid 4iot 
obey the orders and wrote down a note 
of disobedience which I herewitn at¬ 
tach. I recommend for their prosecu¬ 
tion under S. 188, Penal Code, and 
submit a separate report.” 

The note of disobedience is to the 
following effect: “Tlie Magistrate’s 

order to withdraw has been read over 
to me today 18th June 1917, at 
10-30 a. m. at Lawahi, which I refuse 
to obey till the proper attachment of 
the properly is done and list prepared. 

On the Sub- Inspector’s report the 
Sub-Divisional Magistrate himself pro¬ 
ceeded to the house of Mt. Dulhin Jagat 
Rup Kuer on 19th June 1917, and 
finding the seven petitioners, who ap¬ 
pear to be servants of Mt. Dulhin 
Genda Kuer, on the premises he ar¬ 
rested them of his own motion and took 
proceedings for their prosecution under 
S. 448. Penal Code. He held a sum¬ 
mary trial on the spot and after exa¬ 
mining three witnesses for the prose¬ 
cution convicted the petitioners under 
S. 448, Penal Code, and sentenced 
them to rigorous imprisonment for one 
month each. An application was made 
to the Sessions Judge against these 
convictions and sentences but without 
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success. The petitioners have accord¬ 
ingly come to this Court. 

Now the first question that arises is 
whether the appointment of the Receiver 
was a legal appointment in this case. 
Under S. 145, Criminal P. C., as 
amended, a Magistrate has in cases of 
emergency the power to attach the sub¬ 
ject in dispute, but it does not appear 
that he has any power at that stage to 
appoint a Receiver. There is authority 
for the proposition that he cannot ap¬ 
point a Receiver except under S. 146, 
Srinivasa Pillay v. Sathayappa Pillay 
(1) and the reason for this is quite 
clear. Where the Magistrate finds that 
nobody is in possession or that the evi¬ 
dence is so conflicting that it is im¬ 
possible to find who is in possession, 
the Magistrate is empowered to attach 
and to appoint a Receiver, who will 
take physical possession of the pro¬ 
perty ; but that state of affairs does not 
exist before the enquiry has been made. 
When the Magistrate takes proceed¬ 
ings under S. 145 the object of the 
law is that he shall confirm the party 
in actual possession. He is certainly mot 
competent to dispossess such a party 
by appointing a Receiver, and the order 
of attachment which the law empowers 
him to make has no greater force than 
any civil Court attachment, the effect 
of which is generally to restrain aliena¬ 
tions. The allegation is that Mt. Dulhin 
Genda Kuer had immediately after the 
death ©f Mr. Dulhin Jagat Rup Kuer 
proceeded to the house and performed 
the sradh ceremony, but of this we 
have no evidence before us. It is an 
undisputed fact, however that her ser¬ 
vants were in possession of at least one 
outhouse at the time when the Magis¬ 
trate made his order of attachment and 
that Mr. Everett was not competent at 
that stage of the proceedings to eject 
them. Therefore unless they committed 
any Criminal act after that date, it 
does not appear that there was any 
ground for proceeding against them. 
The Magistrate in his explanation sug¬ 
gests that there was a fear that the 
petitioners would loot the house. It does 
not appear from Mr. Everett's evidence 
or indeed from any other evidence on the 
record that this was the case. When 
the Sub-Inspector of Police appeared 
on the scene on the 18th of June, tfie 
conduct of Brijbihari Singh was nn 
doubt contumacious, but I am unable 
to say upon the evidence before us 
that either he or his subordinates were 
guilty of any Criminal offence. He 
st ated that he would not vacate the out- 

(1) L1912] 14 I C 759. 
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liousc until a proper attachment had 
heen made and until a list of the pro¬ 
perty had been prepered. 

Now the essence of an offence under 
S. 448 is that there should be an in¬ 
tention to insult, annoy or intimidate the 
owner of the property or such person 
as was acting on behalf of the owner. 
Even assuming that Mr. Everett had 
been duly appointed to act on behalf of 
the owner, it does not appear from the 
conduct of the petitioners that they in 
:any way interfere with his possession 
or with due performance of his duties. 
It is stated by the Sub-Inspector of 
Police in the enclosure to his report of 
•the 18th of June that the petitioners 
were armed with lathis, but it appears 
frorn Mr. Everett’s evidence that the 
lathis were in the kutchery and that the 
petitioners did not show any intention 
of using them. On the contrary the 
■conduct of the petitioners was, in my 
opinion, quite consistent with the plea 
that they acted in good faith and with 
the sole object of preventing rival 
claimants from carying away ajiy move¬ 
able property from the house. From 
Mr. Everett’s evidence it is clear that 
the house was not securely locked and 
it is in evidence that the learned Sub- 
Divisional Magistrate on the 18th of 
June found a sum of Rs. 20.000 in 
cash which he carried away to the local 
treasury. 

In these circumstances I think that the 
plea of bona hdes has been made out and 
that as the petitioners were there merely 
for the purpose of guarding the pro¬ 
perty or assisting Mr. Everett in guard¬ 
ing the property, no offence under 
S. 448 has been made out. Then as 
regards procedure, I agree that the trial 
was irregular. The learned Sub-Divi¬ 
sional ,Magistrate, inspite of the pro¬ 
tests of the accused, tried the case at the 
of the deceased lady without giving 
the petitioners the opportunity of being 
represented by legal practitioners or 
calling defence witnesses. The learned 
Sub-Divisional Magistrate was certainly 
competent to arrest the accused and to 
put them on their trial. But in my 
opinion he exercised his jurisdiction with 
material irregularity in holding the trial 
at a place where the accused were totally 
incapable of making a proper defence. It 
does not appear that there was any 
particular reason why the accused could 
G*^^her have been taken forthwith 
to the learned Sub-divisional Magis¬ 
trate s headquarters or enlarged on bail 
and tried in accordance with law after 
being accorded the assistance wdiich 
ihey required. An objection has been 
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taken by Mr. Manuk as to the jurisdic¬ 
tion of the learned Magistrate to try 
the case himself. It is urged that he 
acted under S. 190 (c), Criminal P. C., 
and that he was not competent to hold 
the trial himself. 

Now although the Magistrate's reason 
for going to the place of occurrence on 
the 19th of June was in the first in¬ 
stance prompted by the telegram re¬ 
ceived from Mr. Everett on the 16th 
June, I think the report of the Sub- 
Inspector of Police of the 18th June 
may be taken to be a report stating facts 
which constitute the offence of Criminal 
house-trespass. It is true that the Sub- 
Inspector of Police himself asked for 
a prosecution under S. 188, Penal 
Code, only, but the learned Magistrate 
was competent on the perusal of the 
report to put the accused on trial for 
an offence under S. 448, Penal Code, 
if that offence was disclosed upon the 
facts alleged in the report. Therefore 
so far as this ground of objection is 
concerned, I do not think the learned 
Counsel for the petitioners has made 
out his case, but upon the substantial 
part of his case I agree with him and 
hold that the convictions and sentences 
were illegal and should be set aside. 
The petitioners will be discarged from 
their bail. 

Jwala Prasad, J. — I agree to the 
order proposed by my learned brother 
that the convictions in this case should 
be set aside. The petitioners cannot 
possibly be said to be guilty under 
S. 448, for the simple reason that it 
has not been shown from the evidence 
on the record that there was any inten¬ 
tion on thier part to intimidate, insult oi 
annoy any person in possession of the 
property. This is an essential ingre¬ 
dient for an offence under S. 448. The 
whole case against the petitioners is 
due to refusal to obey the order of 
the Sub-Divisional Magistrate conveyed 
to them by the Sub-Inspector of Police 
on the 18th June 1917. Babu Brij Bi- 
hari Singh, the Manager of Musammat 
Dulhin Genda Kuer, who is said to 
have been acting as the head of the 
petitioners at that time, refused to obey 
the order upon the ground that he 
would remain upon the premises “till 
the proper attachment of the property 
had been done and a list prepared.” 
This shows the intention of Babu Brij 
Bihari Singh and his men. The house 
in question belonged to Musammat Dul- 
hin Jagat Rup Kuer who died on the 
14th of June, that is, only for four 
days before the order of the Sub-Divi¬ 
sional Magistrate was passed upon the 
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petitioners to leave the premises. She 
was possessed of large property, move- 
able and immovable, as the proceeding 
under S. 145 shows. The house itself 
is sa.id to have contained very valu¬ 
able pr.'jperty, so much so that when 
the list was made by the Court of 
Wards a large sum of money was found 
in the house, which was removed to 
the Sitamarhi Sub-Treasury. Musammat 
Dulhin Genda Kuer, on whose behalf 
Brij Behari Singh and the petitioners 
were acting, treated this property as 
belonging to her adopted son. On the 
15th June when the Sub-Divisional 
Magistrate arrived on the spot the only 
thing that was done was to put some 
seals here and there, but the proper 
inventory of the properties was not made 
and the custody of all moveable pro¬ 
perty in the house was not taken. The 
decision of the learned District Judge 
uder the Curators Act (19 of 
1841) disposing of the claim of the 
contending parts to the properties of 
Mt. Dulhin Jagat Rup Kuer shows 
that the adopted boy of Mt. Genda 
Kuer was held to be the rightful owner 
of the estate leh by the deceased lady, 
and that he was in rightful possession 
of the property. This subsequent event 
I have mentioned only with a view to 
show what must have been the intention 
of the petitioners at the time when they 
refused to obey the order of the Sub- 
Divisional Magistrate. The petitioners 
refused clearly and boldly, what the 
Sub-Inspector says sternly, to obey the 
order of the Sub-Divisional Magistrate, 
because Brij Bihari Singh was at that 
time conscious of his possession and was 
fully aware of the danger of leaving the 
property as it was; and because in the 
interest of his mistress and the rightful 
owner of the property he thought he 
was entitled to remain on the pre¬ 
mises and to guard the properties from 
being removed by the ri\'al claimants 
or by strangers or from any change of 
misappropriation. The petitioners were 
also interested in a proper list benig 
made of the properties so that no possi¬ 
ble charge of theft or misappropriation 
be brought against them, for just two 
or three days before the petitioners with 
their mistress had been in the house 
after the death of the Mt. Dulhin Jagat 
Rup Kuer. 

All that has been proved in the 
evidence in this case is that the peti¬ 
tioners were in an outhouse of the pre¬ 
mises and that they had some lathis 
in that room. This is consistent with the 
conduct of persons intent on guarding 
ih"* propeniessupposedtobelongto them. 
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There is no charge made against thent 
by any of the witnesses, eVfen by Mr. 
Everett that the petitioners ever attempt¬ 
ed to use violence or ever attempted, 
to force themselves into the house or 
to remove or touch any of the properties 
in the house. If we are to judge the 
intentions of the petitioners by their 
overt acts, there is only one inference,, 
that the petitioners believed themselves, 
and were acting bona fide in order to 
guard the properties. This is sufficient 
to dispose of the present application 
of the petitioners. S. 448 is not at all 
applicable to this case. I have no doubt 
in my mind as to the impropriety of 
the order passed by the Magistrate 
under S. 145 at that stage, still more 
uncalled for was the order of attach¬ 
ment and the appointment of the Re¬ 
ceiver at that stage. If the Magistrate 
thought, and I think that he had reason 
to think, that there was likelihood of a 
breach of the peace among the rival 
claimants to the property of Mt. Dul¬ 
hin Jagat Rup Kuer, the proper and 
effective action was under S. 144 of 
Criminal P. C., made to give the 
Magistrate time to take necessary mea¬ 
sures under S. 107 or 145, Criminal P. 
C. The order under S. 144 would 
have all the desired effect of prevent¬ 
ing a breach of the peace and of 
preven'tiVig the property being inter¬ 
fered with or removed by any of the 
rival claimants. Mr. Everett, as has. 
been clearly shown by my learned, 
brother, was not the properly consti¬ 
tuted Receiver under that Act. He had 
no right to dispossess or to turn out a 
person who was in possession of the 
house. 

In the present case some of 
the servants of Mt. Dulhin Genda Kuer 
were in one of the outhouses before¬ 
proceedings under S. 145 were ins¬ 
tituted. What would have been the effect 
of the order under S. 145 passed on 
the spot attaching the property and ap¬ 
pointing a Receiver thereof if Mt. Dul¬ 
hin Genda Kuer had herself been on 
the premises ? Probably the Receiver 
armed with that order would have 
as he had done in this case, attempted 
to turn out the laHy from the premises. 
This is to illustrate how premature was 
the action of the Sub-Divisional Magis-| 
trate in appointing a Receiver at that 
stage. A Receiver is appointed only 
when the Magistrate is unable to 'de¬ 
cide which of the parties is in pos-^ 
ses^on and has a right to remain in! 
possession, and considers it necessaryj 
that the property should vest in some 
person appointed by the Court under! 
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S. 146. During the pendency of S. 145 
proceedings the Magistrate can attach 
the property the subject-matter of dis¬ 
pute, but there is no provision in S. 145 
for the appointment of a Receiver con¬ 
sequent upon attachment, as in S. 146. 
As said by my learned brother, an at¬ 
tachment under S. 145 may'have the 
same effect as an attachment under file 
Civil Procedure Code. It may possibly 
amount to something more than that, 
that -is to say, after attachment the 
Magistrate may take steps for proper 
care and custody o fthc property and 
prevent the removal of the property by 
any of the rival claimants or strangers. 
In the present case the petitioners were 
not trying to remove, or in any way 
interfere with the properties attached 
but were simply guarding them. For 
all these reasons I agree that the con¬ 
victions and sentences should be set 
aside and the petitioners discharged 
from there bail. 

v.s./R.K. Convictions set aside. 
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Mullick and Thornhill, JJ. 

Ram Bhagwan and others —Accused 
—Appellants. 

V. 

Emperor —Opposite Party. 

Criminal Appeal No. 45 of 1918 
Decided on 27th May 1918, from deci¬ 
sion of Sess. Judge, Patna DA 28th 
February 1918. 

(a) Criminal Trial—Trial by jury—Docu¬ 
ment not per se inadmissible admitted with¬ 
out formal proof of execution—Omission by 
accused to object—Accused cannot in appeal 
impeach verdict of jury on ground that docu- 

admitted without formal proof 

Where a document, which is not per se in- 
admisRible, is admitted by the Court in a crimi¬ 
nal trial wiUiout formal proof of execution, and 

the accused having sufficient opportunity at the 
trial to call for formal proof omits to take any 
objection, ho cannot afterwards, in appeal, im¬ 
peach the verdict of the jury on the ground that 
the document had been admitted without formal 
proof. j^p 202 c 21 

(b) Criminal P. C. (1898), Ss. 297 and 298 
—rarcha *lip in course of survey proceedings 
IS inadmissible to prove title or possession- 
judge can draw jury's attention to its being 
granted to particular person as fact relevant 
to question or possession* 

A parcha slip granted in the course of survey 
proceedings is not a public document and is not 

by law. It is therefore 
inadmissible in evidence to prove title or posses¬ 
sion. In a criminal trial however the Judge is 
competent to draw the attention of the jury to 

P‘'ircha slip was granted'to a 
tion person as a fact relevant to the ques- 

tion of possession, 203 C 1 ] 
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(c) Criminal P. C. (1898), S. 297—Presump¬ 
tion under S. 103-B, Ben- Ten. Act. dis¬ 
cussed by counsel—Jury not under miscon¬ 
ception about It —Omission by Judge to draw 

jury s attention to presumption does not con¬ 
stitute serious error. 

The omission to draw the attention of the jurv 
to the provisions of S. 103-B. Ben. Ten. Act, and 
the presumption arising therefrom does not con¬ 
stitute a serious error on the part of the Judge, 
where the point has been thoroughly discussed 
y counsel and the jury are under no misconcep¬ 
tion regarding it. Lp> 203 C 1 }. 

(d) Criminal P. C. (1898), S. 297—Absence 

ot evidence on particular matter—It is error 

on part of Judge to lay down law to jury on 
that matter. 

\Vhere there is no evidence of a particular 
matter, it would bs an error on the part of the 
Judge to lay down the law to the jury on that 
matter, which is not a matter legally and pro- 
perly before the jury. [P 205 O 2-j 

(e) Criminal P C. (1898), S. 297-AbiHty 

e defence does not relieve Judge 

of duty of fully and fairly charging jury- 

Judge should also take into account skill of 
couneeK 

The ability of the counsel engaged in the de¬ 
fence does not relieve the Judge of his task, which 
the law imposes upon him. of fully and fairly 
charpiig the jury. At the same time it is rea¬ 
sonable that the Judge should take into account 
the elaboration and the skill of counsel. 

(f) Criminal P. C. (1898), S. 307-Admis- 

***‘>“^d have been re- 
jected High Court can consider whether rest 
ot evidence is sufficient to sustain verdict. 

J" —If in a criminal trial evi- 
dence has been admitted which should have been 
rejected, it is competent to the High Court to^ 
consider whether, after excluding the evidence 
'vroDRly admitted, the rest of the evidence 
sumcient to sust.aia the verdict. IP 209 C 1 2 *j 

Hasan Imam, P. C. Alanuk and Indii 
Bhusa/i Biswas —for Appellants. 

Oovernment Advocate — for the 
Crown. 

MuIHck, J. —The appellants ha\e been 
convicted under Ss. 148. 326 and 

I }' ^ committing a riot 

with deadly weapons in Mauza Khaira- 
toli. in prosecution of the common ob¬ 
ject of which, namely, to assault the 
prosecutor Jauhar Ali and to forcibly 
carry away his paddy, severe injuries 
were caused to Jauhar Ali and one 
Makdum Box, who came to his assis¬ 
tance, was killed on the Held in dis¬ 
pute, which IS said to be plot No. 35 
and to be situated to the west of the 
village and to measure 16 cottahs Tlic 
evidence IS that Jauhar Ali, ha\ing cut 
part of the paddy on this plot on Thurs¬ 
day. the 8th November last and on 
the morning of the 9th November and 
stored the same in the house of Mak¬ 
dum Box returned to the field about 
o p* m* of that day with four labourers: 
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that after cutting had been resumed the 
appellants, with a mob numbering 50 
or 60 headed by one Indra Dewan and 
Ram Bhagwan and armed with spears, 
•swords and lathis, came and objected 
to the cutting on the ground that Indra 
Dewan had purchased the plot; that 
they attacked the prosecutor’s men and 
that after killing Makdum Bux, cut and 
carried away the remainder of the 
paddy. A telegram announcing the riot 
reached the Sub-Inspector of Phulwari 
Thana at 11 p. m. 

Meanwhile in consequence of infor¬ 
mation given by Rameswar, one of the 
Chaukidars of the village, at 6-30 p. m. 
.at the Phulwari Police Station, Sub- 
Inspector Ali Hosain had deputed Sub- 
Inspector Kuldip Narain Singh and 
some constables to proceed to the spot. 
This Sub-Inspector arrived at the place 
at 10 p. m. and at 11-45 p. m. re¬ 
corded the information given by Jauhar 
Ali. Sub-Inspector Ali Hosain took up 
the investigation on the following day 
with the result that Indra Dewan, his 
Gomastha Ram Bhagwan and Rafiq, 
from whose father Jauhar claims to 
have bought plot No. 35 and 13 others 
were sent up for trial. In the Sessions 
Court the accused, who were 'defen¬ 
ded by Mr. Hasan Imam, declined to 
give any explanation for the injuries 
to Jauhar Ali and Makdum Bux, but 
suggestions were made in cross-exami¬ 
nation that the occurrence took place on 
plot No. Ill, which is to the north of 
the village and the respect of which 
there is a dispute between Jauhar and 
Salim on the one side as owners and 
Indra Dewan on the other who claims 
as ijaradar. In support of this reliance 
was placed on the information given 
given by Rameswar Chaukardar at 6-30 
p. m. and by Dalsingcr Chaukidar at 
7 p.m. The case of the prosecution was 
that these informations were lodged after 
the riot in order to make a case for the 
•defence. 

The Jury appear to have accepted 
the case put forward by the prosecution 
•and while acqutting Indra Dewan and 
seven others, found the appellants before 
us guilty. The present appeal is pre¬ 
ferred by the appellants on the ground 
of improper admission of evidence and 
non-direction and misdirection on the 
part of the Sessions Judge in his charge 
to the Jury. The complaint on the 
ground of improper admission of evi¬ 
dence relates to a sale-deed alleged 
:to have been executed on the 27th 
March 1906 by Amanat Ali, the father 
of the accused Rafiq in favour of Jau- 
3icr Ali’s son Sadrul Huq in respect 


of plots Nos. 35 and 40. It does not 
appear that the document was formally 
proved. It is alleged to have been ten¬ 
dered by the prosecution on the 18th 
of February in the Sessions Court and 
marked by the presiding Judge on the 
19th. It was referred to by the learned 
Judge in his charge to the Jury on the 
28th of February, on the footing that 
there was no objection to its admission. 

It is contended by Mr. Hasan Imam, 
who appears for all the appellants be¬ 
fore us except Ram Bhag\van, that the 
document was marked by the Court 
without his knowledge and consent and 
that though present at time of the deli¬ 
very of the charge to the Jury, he did 
not notice that the learned Judge was 
referring to this document. The list 
of the exhibits contains an entry to 
the effect that the document was ad¬ 
mitted without objection, and it is as¬ 
serted by the learned Government Ad¬ 
vocate who appears on behalf of the 
Crown that formal proof was waived 
by the defence. In my opinion it was 
the duty of the defence to discover 
between the 18th and the 28th Feb¬ 
ruary that the Court had admitted this 
document and marked it as an exhibit 
although it had not been formally 
proved, and the omission to make any 
objection appears to me to support the 
allegation that the defence did not con¬ 
sider it worthwhile to demand legal 
proof. It is unfortunate that during 
the delivery of the charge, while the 
Judge was preferring to this document 
for the purpose of drawing an inference 
as to the possession of Jauhar Ali no 
one on behalf of the defence considered 
it necessary to make any protest. In my| 
opinion the circumstances under which 
the document was admitted by the 
Court establish that the accused had 
sufficient opportunity at the trial to call 
for formal proof and that having omit¬ 
ted to raise any objection then it is not 
open to them now, the document not 
being per se inadmissible, to impeach 
the verdict of the Jury on the ground 
of any formal defect. 

The second error of law complained 
of is that as the Record of Rights 
shows the name of Amanat as the ten¬ 
ant of the plots Nos. 35 and 40, the 
Sessions Judge should have drawn the 
Jury’s special attention to the provi¬ 
sions of the Bengal Tenancy Act, which 
require that the Court shall presume 
the entry to be correct until the contrary is 
shown. It appears that a parcha slip was 
given to Jauhar Ali showing an entry in 
his favour, but for some reason or other the 
finally published Record of Rights was 
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m Amanat’s favour. The learned 
Judge drew the attention of the Jury to 
the parcha slip and in regard to the Re¬ 
cord of Rights the only observation he 
made was “that no evidence of posses¬ 
sion of Rafiq had been given c.xcept the 
finally published record.” Now the par¬ 
cha slip was clearly inadmissible in 
evidence in proof of the title and 
possession of Jauhar Ali. It is not a 
public document and it is not in any way 
recognised by law, but what the learned 
Sessions Judge appears to have done 
was to draw the attention of the Jury to 
the fact that the parcha slip was gran¬ 
ted to Jauhar Ali. This he had every 
right to do. It was a fact relevant to the 
question of possession. It does not seem 
that the slip was admitted by the lear¬ 
ned Judge as a document of title. 

As regards the finally published re¬ 
cord, namely, the khatian, it is true 
. that the learned Sessions Judge did not 
I in terms tell the Jury of the presumption 
raised by the law, but we have been told 
by the learned Government Advocate 
that the law was in fact fully e.xplained 
to the Jury and that the Jury were 
under no misconception on this point. 
The case of Brij Behari Singh v. Sheo 
‘Sanhar Jha (1) was fully discussed 
iby the prosecution in the coprse of the 
; trial. The judgment of the High 
Court in that case in clear terms lays 
down the proposition that a Record of 
Rights, though not creating or extin¬ 
guishing any title, is good evidence of 
possession, which requires to be rebutted 
land I observed from the cross-examina¬ 
tion of Jauhar Ali by Mr. Hassan Imam 
that Jauhar AVi understood that legal 
position in this sense. Having regard 
to the constitution of the Jury, which 
consisted of the Principal of the Law 
'College at Patna, a non-practising 
vakil and three other educated gentle¬ 
men, I am satisfied that the omission 
to draw the attention of the Jury to 
the provisions of section 103 of the 
Bengal Tenancy Act did not in this 
case constitute a serious error on the 
part of the Judge. 

The third error as regards the docu¬ 
mentary evidence is said to lie in the 
Judge’s not drawing the attention of 
the Jury to Ex. 11, wliich was. a de¬ 
cree obtained by Musa, the superior 
landlord, against Amanat for rent. It 
is urged that the Judge should have 
also drawn attention to the fact that 
Jauhar had produced no rent receipts, 
although he had said in his cvidciice 
that he had receipts at home. It is also 

urged_that_the Judge was wrong in 
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telling the Jury that there was no evi¬ 
dence of Rafiq’s possession except the 
Record of Rights. Now with regard 
to Ex. 11, the document was before the 
Jury and they were at liberty to draw 
any inference they liked from it. Jauhar 
Ali had in his cross-examinatioin said 
that the decree was a collusive decree 
between Musa and Amanat and that he 
had been throughout in possession for 
11 years and had been paying rent to 
Musa. The Jury were aware also that 
Jauhar Ali had produced no documen¬ 
tary evidence to support his possession 
except Ex. 9, the deed of sale. Having 
regard to the fact the case was in the 
hands of so able an Advocate as Mr. 
Hasan Imam, it does not seem to me 
that the omissions complained of were 
of prime importance. 

As to the omission to tell the Jury 
that Rameshwar Chaukidar had in his 
evidence stated that Amanat Ali’s field 
had come into Rafiq’s possession, it 
appears that Rameshwar Chaukidar’s 
information was based upon hearsay 
and the learned Judge was right in not 
treating it as a piece of evidence in 
favour of the defence. With regard to 
the occurrence itself various grounds of 
non-direction and mis-direction have 
been taken, with which I will now pro¬ 
ceed to deal. Grounds Nos. 8, 13 and 
14 relate to the cutting of the paddy 
which is alleged to have been standing 
on plot No. 35 on the day of occurrence. 
The case for the defence as suggested 
in the cross-examination is that there 
was no paddy on plot No. 35 and that 
there, was paddy on plot No. Ill and that 
the occurrence took place on an attempt 
by Jauhar Ali to cut the latter. It is 
urged that the learned Judge should 
have brought to the aliention of the 
Jury the evidence of Rameshwar Chau¬ 
kidar, prosecution witness No. 19, to 
the effect that the paddy of plot No. 35 
was cut 4 or 5 days previously. In 
my opinion the omission was not mate¬ 
rial. 

Remoshwar was a througlily un¬ 
reliable witness. He was declared hos¬ 
tile by the prosecution and his evidence 
in regard to the information laid be¬ 
fore the Police was discussed by the 
Sessions Judge at p. 15 of his charge 
in the paper book. I'lic learned Ses¬ 
sions Judge also put before the lury 
the evidence of prosecution witness No. 
21 , and discussed the question whether 
frorn the appearance of the field it was 
possible to state with any degree of 
prtainty whether the crop was cut with¬ 
in 2, 3 or 4 days, and he left them to 
draw their own conclusions. 
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A similar objection is taken in regard 
to the Judge’s omission to tell the Jury 
that no paady was found on the way by 
which the rioters were alleged to have 
returned. This is also a minor matter. 
It is next urged that the Judge should 
not have told the Jury that the occur¬ 
rence took place at 4-30 p. m. It seems 
that what the Judge did tell the Jury 
was that according to the prosecution 
story the riot took place at 4-30 p. m. 
(sec p. 12 of the charge). He also 
refers to the fact that in the first infor¬ 
mation the riot is entered by the Police 
as ha\dng taken place at 4-30 p. m. 
The learned Judge told the Jury that 
Jauhar Ali and his labourers arrived 
at 3 p. m. and that according to Jau¬ 
har Ali the assault took place at 4-30 
p. m. He asked the Jury to consider 
whether or not the cutting of the paddy 
took place during the interval. In my 
opinion there was no non-direction or 
mis-direction in regard to this point. 
Grounds Nos. 9, 10, 11, 12, 15, 16, 
18. 25 and 26 relate to the place of 
occurrence. 

It is contended by Mr. Hasan Imam 
that the Sub-Inspector Kuldip Narain 
Singh has been guilty of tampering 
with the diaries and that when he set 
out from Phulwari at 7 p. m. on 9th 
November, he made an entry in his 
diary to the effect that the occurrence 
had taken place in a field on the north 
side of Khairatoli. but that at 11-45 
after recording Jauhar Ali’s statement 
he made an interpolation by adding 
the words “in Gahua Khanda.” The 
Sub-inspector states that what the 
Chaukidar told him was that the place 
of occurrence was on the north side of 
Khairatoli in Gahua Khanda. As plot 
No. Ill is not and plot No. 35 is in 
Gahua Khanda the interpolation, if it 
was an interpolation, would to some 
extent favour the prosecution. In ^his 
connection it is not quite clear what 
the defence is. Is it suggested that 
the Sub-Inspector went on that night to 
plot No. 111 . and that it was there that 
he found Jauhar Ali and Makdum Bux’s 
corpse and that, the Sub-Inspector 
caused a case to be manufactured on 
plot No. 35 after removing Jauhar .'Mi 
and the corpse of Makdum Bux to that 
plot? Or is it suggested that the Sub- 
Inspector did not go to plot No. Ill 
at all but that a false case had been 
manufactured before the Sub-Inspector 
arrived and th.at he was taken to plot 
No. 35 immediately upon "his arrival? 
Tn my opinion the whole c^•idence w’as 
before the Jury and the learned Judge 
seems to have discussed it in con¬ 
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nection with the two informations given 
by the two Chaukidars and in connec¬ 
tion with the suggestion that the riot 
took place on plot No. 111. The omis¬ 
sion to draw the Jury’s special atten¬ 
tion to the evidence given by Kuldip 
Narain with regard to the entry in his 
diary does not appear to me to be 
serious. The same may be said with 
regard to the point that the Jury’s atten¬ 
tion was not called to the fact that in 
the map prepared for the purpose of 
this case no mention is made of the 
fact that blood was found on plot No. 
35. The evidence in the case is that 
there were copious marks of blood on 
this plot and the condition of ^ the 
ground was such as to be consistent 
with the theory put forward by the 
.prosecution. The omission of any entry 
in the map as to the place where blood 
was found does not seem to me to- 
be very material. 

Then as regards the fact that there 
was paddy on plot No. Ill, it was 
unnecessary to tell the Jury this, but it 
is contended that the learned Judge 
should have asked the Jury to consider 
why the paddy of plot No. 35 should 
have been stored in Mukdum Bux’s 
house. 

The explanation given by Jauhar 
Ali was that this was done because 
Jauhar Ali’s house had fallen down. 
In my opinion it was not necessary 
to draw the Jury’s special attention to 
this explanation or to the fact that only 
16 bundles were found in Mukdum’s 
house. The explanation may have been 
false, but it was open to the Jury to 
believe it or not as they liked. Then 
it is contended that the learned Judge 
in drawing attention to the fact that 
Mukdum Bux though dead was found 
lying on khatia with a pillow under 
his head should have suggested the 
inference that the whole case for the 
prosecution was false. It is suggested 
that the placing of a pillow under the 
head of a dead man is a clear sign 
of a concocted case. Attention was 
drawn to this point in cross-examina¬ 
tion and the Jury were in full posses¬ 
sion of the facts. The evidence is that 
two pillows were brought, one for 
Jauhar Ali and the other for Mukdum 
Bux, and the person who brought the 
pillow for Mukdum says that if he had 
known that Mukdum was dead he would 
not have brought it. In my opinion 
the learned Judge was not_ guilty of 
any error in leaving the evidence to 
the Jury and in omitting to suggest 
the inference that the occiurence took 
place on plot No. 111. I find he did 
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make mention of the circumstance 
about the pillow and there was suffi¬ 
cient compliance with the law in leav¬ 
ing ^ the Jury to draw their own con¬ 
clusion in these circumstances. 

Ground No. 12, which is to the effect 
that there was an omission in not tell- 
mg the Jury that the foot-prints on plot 
No. 35 might have been caused by the 
reapers, ground No. 15, which relates 
to an incident connected with a man 
•called Surju Saran, who told the Police 
during the enquiry that he was inspect¬ 
ing plot No. Ill, because that was the 
place of occurrence, and ground No. 26 
which relates to the delay of the Police 
m inspecting the place of occurrence, 
have not been pressed before us. In 
my opinion, therefore, so far as the 
above grounds are concerned, the learn¬ 
ed Judge has not been guilty of any 
serious error either of non-direction or 
misdirection. But it has been very strong- 
ly urged by Mr. Hasan Iman that 
the learned Judge should have told the 
Jury in clear terms what the conse¬ 
quences would be of a finding that the 
occurrence took place not upon plot 
No. 35, but upon plot No. 111. It 
is suggested that the Jury may have 
thought that although the occurrence 
took place on plot No. Ill, still as one 
man had been killed and another had 
been severely injured it was immate¬ 
rial where the occurrence took place. 
It is contended that the right of priv’ate 
defence would have arisen in regard to 
plot No. Ill, assuming that Indra De- 
wan was in possession, and therefore 
the charge that the accused were 
members of an unlawful assembly could 
not have been supported. 

Now the reply to this is that the case 
lor the prosecution was clear and 
simple. It was that the occurrence took 
place on plot No. 35, that Jauhar Ali 
was in possession and that the appel¬ 
lants in trying to take forcible posses- 
sion of that plot committed the various 
offences with which they were charged. 

1 he accused at no stage of the case 
raised the explicit defence that a fight 
took place on plot No. Ill, or that 
there was a right of private defence. 
Ihe case for the proseqution was that 
It the Jury refused to believe that the 
occurrence took place on plot No 35 
then the accused were entitled to aii 
acquittal. There was no alternative 
case that even if the occurrence was 

taken place on plot No. 
Ill, the accused would be guilty of 
one or other of the offences charged. 

In this connection it is only necessarv 
to draw attention to the case of Em¬ 


peror V. Upendra Nath Das-{2), where 
their Lordships held that where there 
was no evidence of a particular matter. 
It would be an error on the part of the 
Judge to lay down the law to the Jury 
on that matter, which was not a matter 
legally and properly before the Jury, 
and their Lordships cited with approval 
U'.® observations in Jamsheer 

Sirdars case (3): “No accused person 
can at the same time deny committing 
an act and justify it. The law docs not 
admit of justification by putting forward 
hypothetical cases. It must be by proof of 
actual facts.” Therefore in this case 
if there was no direct and legal evi¬ 
dence of the occurrence having taken 
place on plot No. Ill, and in my 
opinion there was not, the learned 
Judge was perfectly right in omitting 
to discuss the consequences of the oc-- 
currence having taken place in connec¬ 
tion with that plot. In my opinion the 
Jury were fully aware of the fact that 
if they found that the occurrence took 
place in the latter plot, then the accused 
would be entitled to an acquittal. It 
becomes immaterial therefore to con¬ 
sider Mr. Hasan Imam’s further objec¬ 
tion that the learned fudge should have 
discussed in greater detail the contents 
of Ex. D. which was a plaint lodged 
by one Chota Jabbar in respect of plot 
No. Ill against one Fasiuddin and 
others. This document was admissible 
for the purpose of showing that there 
was a dispute with regard to plot No. 
Ill, but as a matter of fact the learned 
Sessions Judge has clearly drawn the 
attention of the Jury to the unsatisfac¬ 
tory evidence given by Jauhar Ali in 
connexion with this plot. In some places 
Jauhar Ali has claimed the plot and 
in others he has not, and the learned 
Judge has been guilty of no error in 
respect of tliis part of the case The 
Jury were in full possession of the un¬ 
satisfactory nature of lauhar All’s testi¬ 
mony with regard to liis claims in this 
matter. 

It remains to consider grounds Nos. 
19, 20, 21, 22 and 23, which relate to 
die alibi set up on behalf of Indra 
Dewan and Ram Bhagwan. A \akil 
named Bimala Charan Sinha deposed 
that on 10th November 1917, he ap¬ 
peared for Indra Dewan in a civil suit 
before the fourth Munsif of Bankipur 
that on the previous day both Indra 
Dewan and Ram Bhagwan came to him 
at 5 or 5-15 p. m. to consult him 
about the case, and remained with him 
till 6-30 p. m. a nd that he made a note 

(2) L19151 .30 I C 11.3 (F B). 

(3) LLSTS] 1 C E R G2. 
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to that effect in his diary of the 9th. 
Indra Dewan also furnished evidence 
tending to show that he was in his class 
at the Bihar National College up to 
2-30 p. m. The Jury believed this evi¬ 
dence and acquitted him. Ram Bhag¬ 
wan called the Head Comparing Clerk 
of the Patna District Judge’s Court to 
prove that he must have been present at 
the Civil Court from 2 to 2-30 and 
then again at 3-30 p. m. for the pur¬ 
pose of receiving from the Court the 
copies of two documents for which he had 
made applications on 1st November. The 
evidence in this case showed that both 
Indra Dewan and Ram Bhagwan were 
in the habit of riding bicycles, and in 
his charge the learned Sessions Judge 
told the Jury after they had themselves 
visited the scene of occurrence and 
were able to judge the distance that 
it was possible to walk from Bankipur 
to the place of occurrence in 40 mi¬ 
nutes. The Jury disbelieved the evi¬ 
dence given on behalf of Ram Bhagwan 
and found him guilty. 

Now the first point that has been 
made by Mr. Manuk is that the learn¬ 
ed Judge should not have treated the 
evidence of Jung Bahadur Singh, the 
Head Comparing Clerk, so lightly and 
lie should have discussed it in greater 
detail and told the Jury that there was 
no reason for disbelieving this witness, 
The matter turned upon the two appli¬ 
cations for copy filed on 1st November. 
It is alleged that a counterfoil is usually 
given to the applicant with a direction 
to call on a certain day and that in this 
case Ram Bhagwan presented his coun¬ 
terfoil to the Head Comparing Clerk 
on 9ih November between 2 and 2-30 
p. m. It is said that the copies were 
ready on 7th and 8th and tliat R^*^ 
Bhagwan came himself between 2 and 
2-30' and gave a receipt upon the 
counterfoil for the copies, which he took 
away with him between 3-30 and 4-30 
p m. In cross-e.xamination the Head 
Comparing Clerk admitted that if an 
applicant presented his counterfoil on 
9th July receipted under that date and 
then went home and did not return till 
20th November and then demanded his 
copies, the date “9th November” would 
still remain upon the receipt and also 
in the endorsement at the back of the 
copies, which contains a column show¬ 
ing the date on which the copy is 
delivered to the applicant. The Head 
Comparing Clerk adds however that 
such a case has never occurred, and 
Mr. Manuk's complaint is that this 
qualification should have been specially 
brought to the notice of the Jury. The 


learned Judge was evidently under the 
impression that the whole of the evi¬ 
dence of ^the ^ witness was inconclusive 
and that ft did not establish definitely 
and beyond doubt that Ram Bhagwan 
was actually present at the Civil Court up 
to 3-30 p. m. I share in that opinion, 
and I think that having regard to the fact 
that the witness was examined on 26th 
February and the argument of counsel 
was heard on 28th February, the .some¬ 
what meagre discussion of the witness’ 
evidence did not in the circumstances 
amount to a misdirection or lead to a 
miscarriage of justice. Moreover, accept¬ 
ing every word of the Head Comparing 
Clerk’s evidence, it would still be open 
to Ram Bhagwan to have been at the 
place of occurrence at 4-30 p. m. on 
the day in question. It was open to the 
Jury to believe the witnesses who de¬ 
posed in favour of Indra Dewan and 
disbelieve those who deposed in favour 
of Ram Bhagwan. Mr. Manuk has cha¬ 
racterised the finding of the Jury in 
this respect as perverse. When there 
was evidence which they could have 
believed as to the guilt of Ram Bhag¬ 
wan and when it was open to them to 
disbelieve the evidence offered by the 
accused in his defence, I cannot see 
that the charge of perversity can be 
supported. 


Then our attention has been drawn 
to a passage in the learned Sessions 
Judge’s charge in which he refers to 
the circumstance that Bimola Cbaran 
Sinha had produced documents in sup¬ 
port of his story in Court. The charge 
as it stands after correction on 1st 
March states that the witness had pro¬ 
duced documents, but Mr. Manuk says 
that what the learned Judge told the 
Jury was that the witness had produced 
no documents and that the Judge had 
made this a point of attack against 
the credibility of the witness. I think 
we must take the charge as it stands 
and in the absence of any evidence to 
the contrary^ we must hold that the 
Judge told the Jury that there were 
documents to support the alibi, pro¬ 
bably referring to the records produced 
in the Civil Court on 10th November. 
Mr. Manuk then draws attention to the 
fact that in the course of his address the 
Public Prosecutor drew attention to the 
fact that the vakil had not 
his personal diary of the 9th m which he. 
said he had entered the hour of Ram 
Bhagwan’s visit. Mr. Manuk strongly 
characterises the conduct of the prose¬ 
cution as unfair in not asking.the wit¬ 
ness immediately to go to his h^se 
and to bring the book, and he submits 
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that no conclusion adverse to the de¬ 
fence should be drawn from the non¬ 
production of this piece of documentary 
evidence. In my opinion it was open 
to the prosecution to make the sugges¬ 
tion that they did, and the defence 
could even at that late stage have asked 
the permission of the Court to adduce 
the evidence in question. The Jury had 
the evidence of the witnesses before 
them and they were competent to draw 
what inferences they liked upon the 
facts. I do not think that it was the 
duty of the prosecution to stop the trial 
in order to give the witness an opportu¬ 
nity of producing the diary. 

Mr. Manuk next criticizes the charges 
on the ground that the learned Judge 
should have brought to the notcie of the 
Jury the fact that in connection with the 
Salarpur murder case Jauhar Ali had 
implicated Ram Bhagwan. Now the his¬ 
tory of that case is this. A Muhamma¬ 
dan named Naziruddin disappeared 
about a month before the riot at 
Khairatoli. He was not in any way 
connected either with Khairatoli. or 
with Jauhar Ali, but four or five day? 
after his disappearance his father Wajid 
lodge an information at the Bankipur 
Police Station saying that Bikam Par- 
gash (father of Ram Bhagwan) and 
Shankar had probably murdered him. 
While the Police investigation was go¬ 
ing on he met Jauhar Ali, who was a 
stranger to him, in a bread shop in 
the Cml Court compound at Banki- 
Jauhar Ali on hearing liim talk 
about the disappearance of his son said 
that he had seen Naziruddin being 
thorwn into a canal by some Hindus. It 
docs not appear from the evidence of 
AbcIuL Wajid that in this bread shop 
Jauhar Ali named Ram Bhagwan as 
one of the murderers, but Abdul Wajid 
states that he went off at once to the 
Police Station and told the Sub-Ins¬ 
pector what Jauhar Ali had told him 
Mr. Manuk states that the learned 
Judge should have told the Jury that 
Jauhar Ali had named Ram Bhagwan 
in the baker’s shop. This does not ap¬ 
pear to be the case from Abdul Wajid’s 
evidence nor does it appear from the evi¬ 
dence of the Sub- Inspector Kuldip Narain, 
who was in charge of the case. At 
page 39 of his deposition in this trial 
Jauhar Ali says that Pragash and others 
were the accused. At page 49 he says 
that he does not think that Ram 
Bhagwan’s name was mentioned in the 
baker’s shop and that it was Abdul 
Wajid who gave the name of Pragash. 
At page 47, however, he states that he 
recognised Pragash and Ram Bhagwan 


among the murderers, and Mr. Manukr 
insists that it was the du.v of the leaimed 
Judge to bring this statement promi¬ 
nently to the notice of the jury. 

The learned Government Advocate 
on the other hand suggests that this 
inclusion of Ram Bhagwan’s name was. 
unintentional, and that Jauhar Ali was. 
giving his evidence in great pain while ly¬ 
ing on a charpay in Court and that he 
did not in fact implicate Ram Bhagwan- 
at any previous stage of the investiga¬ 
tion in the Salarpur murder case. It 
is admitted that the Police found no 
evidence against anyone in that case- 
and refused to prosecute. The learned 
Judge appears to have discussed Jauhar 
All's evidence fully (see charge at page 
14). At page^ 18 he asks the Jury to. 
treat the evidence with caution. At 
page 15 he draws attention to the hosti¬ 
lity between the parties as evidence by 
the Salarpur murder case, and the only 
omission of which he can be /ound' 
guilty is his failure, while telling the 
Jury that there was hostility with Pra¬ 
gash, also to add that there was hosti¬ 
lity with Ram Bhagwan, the son of 

my opinion the omission 
to inform the Jury that in one solitary 
passage in his testimony Jauhar Ali had 
added the name of Ram Bhagwan does . 
not seem to me to have been an omis- 
sion of such prime importance as to 
vitiate the verdict. 

* 

This disposes of all the points so 
ably and forcibly argued before us by 
Mr. Hasan Imam and by Mr. Manuk 
It IS true that the ability of Counsel 
engaged in the defence docs not relieve 
the Judge of the task which the law im-| 
posed upon him of fully and fairly, 
charging the Jury. At the same time it’ 
is reasonable that the Judge should take 
into account the elaboration and the skill 
of Counsel. On this point a number of 
authorities have been cited to. us in 
the course of the argument, but it is 
not necssary to discuss them all. I 
desire, however, to draw attention to 
Queen v. Nim Cfiand Makerjee (4) in 
which their Lordships of the Calcutta 
High Court so far back as 1873 made 
the following observations : 

“What a judge says to a Jury on the 
law is an absolute and binding direc¬ 
tion upon them. What he addresses 
to them upon the facts are only such 
observations as he thinks it necessary and 
proper to make in assisting them to 
arrive at a conclusion upon the 
evidence, which it is wholly in their 
^ovince to deal with as tlicy think 

(•1) L1B731 20 W R Cr 41. " ~ 
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proper, and the observations which a 
Judge would make to a Jury upon the 
facts would be determined by circum¬ 
stances which must vary, one may al¬ 
most say ,in every case and in every 
n-ibunal in the country. They would vary 
in a very great degree according to the 
intelligence of the Jury whom the Judge 
was addressing; they would also vary 
very much, according as the case had 
or had not "been fully discussed both 
for and against the prisoners by Coun¬ 
sel prior to his addressing them. Had 
there been no discussion of a case in 
Counsel, it would undoubtedly be neces¬ 
sary for the Judge to point out many 
things which, after the case had been 
fully discussed on both- sides, both for 
Crown and for the prisoner might 
well seem to him unnecessary. And on 
the other hand a Judge has very often 
to caution a Jury against accepting 
without very careful consideration some 
of the suggestions that are made to 
^ u've are called upon to say 
whether or not the Judge has done his 
■duty in addressing the Jury on the 
facts, we must look to his summing up 
as a whole, and see that the case has 
been fairly laid before them.” .In the 
case of Emperor v. Malgowda (5), upon 
which counsel in the present case have 
rejied, their Lordships of the Bombay 
High Court do not disapprove of the 
above principles, but they make the re¬ 
servation that the Judge shuld not omit 
matters of prime importance merely be¬ 
cause they have been discussed by the 
advocate. 

In my opinion taking the charge as 
a whole, it is not open to the imputa¬ 
tion of partiality to the Crown. It was 
impossible for the learned Judge not to 
make allowance for the ability with 
which the defence was conducted be¬ 
fore him and not to leave to the Jury 
who were a body of unusually intelli¬ 
gent men, much that he would not have 
left them if they had been less edu¬ 
cated or less experienced. The omis¬ 
sions of which the learned Judge has 
been guilty were not omissions of prime 
importance in the circumstances of this 
case and to interfere with the verdict on 
the ground urged would be to con¬ 
vert a trial with the aid of a Jury into a 
trial with the aid of assessors. If the 
institution of trial by Jury is to be 
maintained at all and is to flourish 
in this country, the superior Courts 
must be jealous to see that nothing is 
done to weaken the Jury’s sense of 
responsibility in matters of fact, and 
unless there is clear and unmistak- 
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able evidence that the Jury were misled 
^ the Judge into a miscarriage, I 
i^nk we should decline to interfere, 
f 3-PpeAl will be dismissed. 

Thornhill, J.~I have had the advan¬ 
tage of reading the judgment of 
my learned brother with which I fully 
agree. It, therefore, appears un¬ 
necessary for me to discuss in de- 
tail the various grounds of objection 
set out in the appellant’s petition. They 
^e mostly based on non-direction by 
the learned Sessions Judge. It must be 
remembered that 25 witnesses were 
examined for the prosecution and cross- 
examined at considerable length. It 
appears to be assumed that the head¬ 
ings of the charge to the Jury made 
under S. 367, C. P. C., contain a 
verbatim account of the Judge’s sum¬ 
ming up, and it would appear further 
that the present grounds are made out 
by comparison of the recorded evi¬ 
dence with the headings of charge and 
where any evidence might be construed 
in favour of the accused and mention of 
it is omitted from, or is not fully re¬ 
ferred to in, the headings of charge, 
objection is taken. The remarks of their 
Lordships of the Privy Council in 
Channing Arnold v. Emperor (6) would 
appear most appropriate: ‘‘A charge to 
a Jury must be read as a whole. If 
there are salient propositions of law 
in it, there will, of course, be the sub¬ 
ject of separate analysis. But in a pro¬ 
tracted narrative of fact, the deter¬ 
mination of which is ultimately left 
to the Jury, it must needs be that the 
view of the Judge may not coincide with 
the view of others who look upon the 
whole proceedings in black type. It 
would however, not be in accordance 
either with usual or with good practice 
to treat such cases as cases of misdirec¬ 
tion, if, upon the general view taken, 
the case has been fairly left within the 
Jury’s province.” 

It is clear from the cross-exami¬ 
nation of the prosecution witnesses and 
from some of the written statements 
that a good deal of attention of the defence 
was concentrated upon showing that the 
riot did not take place in field No. 35, 
but may have taken place in field No. 
Ill, or elsewhere, ni this *espect two 
grounds of objection relating respec¬ 
tively to the admission of a sale-deed 
and the presumption arising under S. 
103B of the Bengal Tenancy Act de¬ 
mand special attention. The prosecu¬ 
tion case was that field No. 35 was in 
possession of the complainant Jauhar 


(C) A I R 1D14 P O 316=41 Cal 
I C 661=11 I A 119 (P C). 
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Ali, while on behalf of the accused it 
was sought to show that Rafiq, son of 
Amanat Ali, was in possession. The 
following extracts relating thereto and 
taken from one of the headings of the 
cliarge have been severely attacked: 

As to the title to and possession 
of plot No. 35 the prosecution have 
produced a sale-deed, Ex. 9, exe¬ 
cuted by Amanat Ali in favour of Jauhar 
Ali, on 27th March 1906. Jauhar Ali 
was granted the area slip and parcha 
but in the finally published Record of 
Rights his name did not appear but 
the name of Amanat Ali is shown” 

.“No evidence of possession of 

Rafiq has been given, except in the 
the name of Amanat Ali is shown.” 

The sale-deed. Ex. 9. above referred 
to, was produced on the 18th of Feb¬ 
ruary and handed over to the officers in 
charge of Exhibits. It was marked on 
the 19th. No objection was in fact made 
to its admission in the Sessions 
Court. But the learned Counsel who ap¬ 
peared for the accused in that Court 
states that he was unaware it had ever 
been made an Exhibit and that he 
certainly intcjided to object to it. It 
is a document which Jauhar Ali produ¬ 
ces when he alleged possession for the 
last 10 or 12 years. The objection 
made is that its execution has not been 
formally proved and that the Judge 
in performing the duties prescribed by 
S. 298, Criminal P. C., should have 
rejected it whether it was or was not 
objected to by the parties. In my opinion 
there is a considerable difference bet¬ 
ween evidence which is inadmissible on ac¬ 
count of its inherent nature and evidence 
such as the document complained of, 
which would be admissible on formal 
proof of its execution. Here the docu¬ 
ment was innocently admitted on the 
supposition that formal proof of it was 
waived. Even assuming that it was 
wrongly admitted though not objec¬ 
ted to, it seems clear from the autho- 
riiies that it is not the admission of every 
inadirisiiblc e\idcnce which \i.ia'.es trials 
by Jury and that it is the duty of the 
appellate Court first to consider whe¬ 
ther the evidence improperly ad¬ 
mitted is material and such as is likely 
to have e.xcrcised a prejudicial influence 
on the mind of the Jury. 

Now the sale-deed of 1906 could not 
have proved present possession, and it 
does not appear to me that, had it 
been objected to and rejected on the 
ground that it had not been proved, the 
case for the defence would have been 
advanced in face of the abundant 
evidence of possession given by the 
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witnesses mentioned in the Judge’s 
charg:e. There is authority to show that 
if evidence has been admitted, which 
should have been rejected, it is com¬ 
petent to the High Court to con¬ 
sider whether, after excluding the evi- 
<^nce wrongly admitted, the rest of 
the evdence is sufficient to sustain the 
verdict: Emperor y. Woman (7). Cases 
also have^ been cited indicating where 
a verdict is vitiated owing to misdirec¬ 
tion the appellate Court should not 
go into the facts and substitute its own 
decision for the verdict of the Jury. 

In my opinion the accused have not 
been prejudiced by the admission of 
the document in question and the cir¬ 
cumstances and fact of its admission do 
not consii.ute any male ialmi.idi.ection or 
error demanding a retrial. It is also urged 
that notwithstanding how strongly counsel 
for the accused may have relied on and 
explained the entry in the I^ecord of 
Rights showing the name of Amanat 
All, father of Rafiq, to have been re¬ 
corded, it was the bounden duty of the 
Judge to have drawn the attention of the 
Jury to the presumption of correctness 
attached to the entry arising under S. 
103-B of the Bengal Tenancy Act. It 
would appeal to me, where tliis pre¬ 
sumption was never denied and where 
no question was raised which the Court 
was called upon to decide (see S. 298, 
Criminal P. C.), it was not incumbent 
upcm the Judge to dwell upon a matter 
such as this, arising during the course 
oi the trial, unless there was some 
indication that the jury misunderstood it or 
were ignorant as to its effect. The Jury 
was an unusually intelligent one. They 
had heard Jauhar Ali cross-examined as 

!?• u of the Record of 

Rights and his admissions relating 
thereto. The Jury had likewise the be¬ 
nefit of being addressed by the learned 
counsel for the accused on the subject. 
The tone of the Judge s remarks in his 
headings of charge seems to me to 
indicate that he was 'dealing with a 
matter, namely, the Record of Rights 
the presumption under which was tho¬ 
roughly appreciated by the jury he was 
addressing. To my mind the fact that 
the learned Judge did not pointedly 
call the attention of the jury to the 
provisions of S. 103B did not inffucnce 
their finding; in the least. Mr. Manuk 
on behalf of Ram Bhagwan, while re- 
lymg on the joint grounds put forward 
by all the appellants, further raised 
objection to the way in which the evi¬ 
dence relating to the alibi pleaded by 
clic^was presentec^to the jury. My 

(7) [1003] 27 Bom 620. 




210 Patna Rowlins v. Lachmi Narain (Roe, J.) 1916 


learned brother has likewise dealt in 
detail with this. No doubt the Judge 
might have presented the evidence of 
the Comparing Clerk in a more ampli¬ 
fied from, but considering this witness 
was one of the last examined and his 
evidence was therefore fresh in the 
minds of the Jury, I do not think the 
fact of the Judge exercing his dis¬ 
cretion in dealing concisely with his 
evidence is a good ground for com¬ 
plaint. 

In conclusion I would remark that 
while mindful of the interesting and 
able arguments of Mr. Hasan Imam 
and Mr. Manuk on behalf of their 
clients, a careful examination of the 
evidence and the headings of the lear¬ 
ned Judge’s summing up has led to me 
to the opinion that he has well ful¬ 
filled the requirements of law and dis¬ 
charged his duty to the Jury. He ap¬ 
pears to* me to have dealt with all the 
im.portant and salient features of the 
case and to have presented them fairly 
and honestly to the Jury. I therefore 
agree with my learned brother that 
this appeal should be dismissed. 

v.s./R.K. Appeal dismissed. 
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Roe, J. 

T. /<• Rowlins —.A.ppellant. 

v. 

Lachmi Narain Jha alid others — 
Respondents. 

First Appeal No. 104 of 1916, De¬ 
cided on 5th May 1916. 

(a) Court-fees Act (1870), Ss. 12 and 17— 
Sch. 1, Art. 1—Mortgage suits—Appeals or 
cross-objections—In original appeals court- 
fee should be levied on sum due at date of 
original decree—In second appeals it should 
be levied on sum due at date of decree of 
lower appellate Court. 

In the case of appeals or cross-objections in 
suits for redemption or foreclosure in all cases 
whether a decree for interest has been made in 
them or not, in which the court-fee declared by 
the Court to be due at the date of the decree can 
be ascertained by reference to the judgment and 
the decree, it is that amount at which the ap¬ 
peal or cross-objection should be valued and 
future interest should not be taken into account, 
i. e., in all original appeals the court-fee should 
be levied on the sum due at the date of the origi¬ 
nal decree and in all second appeals it should be 
levied on the sum due at the date of the decree • 
of the lower appellate Court. LP 210 C 2] 

(b) Court-fees Act (1870), Sch. 1, Art. 1— 
Appeal against costs—Court-fee must be paid 
ad valorem on costs. 

When an appeal against costs is distinct and 
separate from the other parts of the appeal, court- 
fee must be paid ad valorem on the costs decreed. 

LP 211 C 1] 


(c) Court-fees—Appeal—Deficiency when 
can be ordered—Default in payment of court- 
fee in Court below—If appellant in default, 
appeal will not be heard till deficiency ia 
made up—If respondent, decree shall not be 
executed until deficiency is made up. 

When it is the appellant who failed to pay 
sufficient court-fees in the Court below, bis ap¬ 
peal will not be heard till the deficiency has 
been made good. 

Where it was the respondent who was in de¬ 
fault, no decree shall be executed in his favour 
until the deficiency has been made good. 

LP 211 C 21 

(d) Court-fee—Determination—Decision of 
Taxing Officer is final. 

The decision of the Taxing Officer in the 
matter of court-fees is final. The court-fee fixed 
by him must be paid. LP 210 0 21 

Naresh Chandra Sinha —for Appel¬ 
lants. 

Order. —Three questions have been 
referred to me. 

1. On what principle should fees be 
levied in appeals in mortgage suits in 
which a decree for interest has been 
made? 2. What is the correct court- 
fee when relief is sought with regard 
to costs independently of the result of 
the main contest between the parties? 
3. What are the Taxing Officer’s powers 
under S. 12, Court-fees Act? An appli¬ 
cation has also been made to me in 
Court to either refer the matter to 
a Division Bench, or pass an order that 
will be open to appeal under the Letters 
Patent. 

The attention of the Bar may be 
drawn to the case reported as Khachera 
v. Kharag Singh (1). A Division Bench 
has no power to deal with a stamp 
reference even when made by the ta.xing 
Judge. Nor in my view will it avail 
the Bar to refuse to pay the court- 
fees fixed by the taxing Officer, and then 
apply to the Division Bench, before 
whom the case is laid for orders, to 
revise the order of the Taxing Officer, 
Koer Karan Singh v. Gopal Rai (2). 
The decision of the Taxing Officer is 
'final. The Court-fee fixed by him must 
be paid. My decisions on the points 
submitted after hearing the points fully 
argued are: 

1. In the case o’f appeals or cross¬ 
objections in suits for redemption or 
foreclosure, in all cases in which the 
amount declared by the Court to be 
due at the date of the decree can be 
ascertained by reference to the judg¬ 
ment and the decree, it is that amount 
at which the appeal or cross-objection 
should be valued and future interest 
should not be taken into account. See 
Ra ghbir Prosad v. Shankar Bux Singh 

" (1) L19101 33 All 20=7 I C 315. 

(2) L1909] 32 All 59=1 I C 123. 
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'(3) and compare Vithal Hari Aihavle 
V. Govind Vasudeo Thosar (4) with 
reference under Court-fees Act, 1870 
(5). The effect of this will be that in all 
original apeals the Court-fee will be 
levied on the siim due at the date of 
the original decree. In all second ap¬ 
peals the court-fees ‘ will be levied on 
the sum due at the date of the decree 
of the lower Appellate Court. 2. This 
case falls under S. 17. When the ap¬ 
peal against costs is distinct and sepa¬ 
rate from other parts of the appeal, 
Court-fees must be paid ad valorem 
on the costs decreed. 3. The position of 
the Court in these cases is clearly de¬ 
fined in Narain Singh v. Chaturbhuf 
Singh (6). When it was the appellant 
who failed to pay sufficient fees in the 
Courts below, his appeal will not be 
heard till the deficiency has been made 
good. Where it was the respondent 
who was in fault, no decree shall be 
executed in his favour, until the defi¬ 
ciency has been made good. 

v.s./R .K. Order accordingly. 

(3) air 1914 All 520=21 I C“723=36 Alllo. 

(4) [18931 17 Bom 41. 

(5) [190G1 29 Mad 367. 

(6) [1898] 20 All 362. 
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Chapman and Roe, JJ. 

Kharet Pahan —Plaintiff—Appellant. 

V. 

Bisra Pahan and others —Defendants 
—Respondents. 

Appeal No. 3030 of 1914 Decided 
on 1st March 1917. against appellate 
^e^crcc of J. C., Chota Nagpur, 'D/- 
19th July 1914. 

(a) Custom—Pahan—Election of. 
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them from attacking the cattle and 
people of the village. 

There are two points in issue in the 
case, (1) what was in this village the 
custom governing the election of a pa¬ 
han; and (2) was the plaintiff elected 
in accordance with that custom? It has 
been found concurrently by the lower 
points that the custom in the village 
is that some villager shall carry on his 
head a basket; he is blindfolded and 
the house before which he stops indi¬ 
cates the family whom the spirits desire 
^ be their priests. This I regard as a 
finding of fact and it is based upon 
good evidence; in fact one of the wit¬ 
nesses relied upon to prove the custom 
IS the plaintiff’s own witness. It is not 
contended that the plaintiff has been 
appointed in accordance with this cus¬ 
tom, but by^ a general election from 
among the villagers which election has 
been confirmed by a Deputy Collector. 
It IS suggested that because this Deputy 
Collector sanctioned these proceedings 
as manager on behalf of the Govern- 
ment to whom the estate, in which lies 
this village, belongs, the plaintiff should 
be regarded as having an interest in 
this land granted to him by the land¬ 
lord. In this contention there is no 
substance whatever. Until the old pahan 
has been superseded by a new pahan 
no landlord, not even the Government 
has any power to give his lands to 
other persons. Upon the finding of fact 
with regard to the custom of election 
to the office of pahan, I would hold 
that this appeal is concluded and should 
be dismissed with costs. 

Chapman, J.—I agree. 

v.s./R.K. Appeal dismissed. 


ScTt * eoverning the election of a pahan 

villager carries on his head a basket 

iie stops 

I family whom the spirits desire to 

be their priests. rp oi T A o? 

(b) Cu»tom—Pahan—Privilege of. ^ 

Until an old pahan has been superseded by a 
now pahan no landlord, not even the Govern- 
ment. has any power to give his lands toother 

■'"c? Cu„o.„-P»h.„-D„Ue. or 

people of the village. ^ (fp 2u 0 2] 

':Sppe1S‘ant. 

Atid Kirshna Roy —for Respondents. 

•rIMmt’ plaintiff in this case 

the^illi^ ^^«cted pahan of 

suit Thn«^ Tn 

suit. Ihcse lands are admittedlv the 

remuneration of the pahan. uhose duty 

to exorcise spirits and prevent 
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Jwala Prasad, J. 

Bhairo Prasad Saha and another _ 

Defendants—.Appellants. 

v. 

Ram Chandra Prasad and another — 
Defendants—Respondents, 

Decided 

on 14th March 1918, from Appellate 
decree of Dist. Judge. Mozufferporc, 
D/- 8th February 1917. 

(a) Hindu Law—Guardianship—Mother is 

natural guardian ,n absence of father, whe- 
tn^r lamily is }otnt or separoto. 

Under the Hindu law the mother is the natural 
guardian of a minor in the absence of the father 
irrespective of the family being joint or separate! 

(h) Civil P. C. (1908), O. 32, r!T( 4)- 
Notice for appointment of guardian ad litem 
should be served upon natural guardian. 

Order 32, R. 3 and Cl. 4 requires that a notice 
for the appointment of a guardian ad litem 


« 
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should bo served upou the natural guardian of 
the minor. tP 21?* C 21 

(c) Civil P. C. {1908), 0.32, R. 3—Guar- 
dian-ad-Iitem of minor defendant guilty of 
negligence—Decree will not bind minor. 

\VIioro a guardian-nd-litora of a minor defen¬ 
dant is guilty of negligence and no attempt is 
made by him to protect the interests of the 
minor in the suit, the decree obtained in the 
suit will not bind the minor. LP 213 0 21 

(d) Decree—Setting aside—Fraud—Decree 
not capable of being split up set aside at 
instance of one judgment-debtor — Entire 
decree must be set aside. 

Where a decree which cannot be split up is set 
aside on the ground of fraud .at the instance of 
one of several judgment-debtors, the entire decree 
must bo set aside. LP 214 C ll 

Saroshi Charan Milter —for Appel¬ 
lants. 

Rajendra Prasad and Audit Behari 
Chaiibey —for Respondents. 

Judgment.—The defendants are the 
appellants in this case. This appeal 
arises out of a suit brought by the 
plaintiff-respondent to set aside two ex 
parte decrees obtained against him by 
the appellants on the ground of fraud 
and gross negligence on the part of 
the guardian. The plaintiff is a minor. 
The decrees sought to be set aside are 
Cl) dated the 8th of June 1912 and 
(2) 18th of November 1914. Prior to 
the obtaining of the aforesaid decrees 
ihe defendants-appcllants had brought 
a suit in 1907 against the father of 
the present plaintiff for rent in respect 
of the property in suit, alleging that 
the rent was at the rate of Re. 1-7-0 
per annum. The plaintiff’s father con¬ 
tested the suit and the suit of the 
defendants-appe'llants was dismissed on 
merits on the 13th January 1908. 
The decrees sought to be set aside are 
for assessment of rent on the 30th 
September 1909, being suit No. 1322 
of 1909 against the father of the 
plaintiff and his uncle Anjani Kumar. 
The appellants claimed assessment at 
the rale of Rs. 48 in place of their 
claim in the former at the rate of 
Rs. 1-7-0 per annum. The defendants 
in that case, namely, the ^ plaintiff's 
father and his uncle, filed written state¬ 
ments taking pleas similar to those 
taken m the former suit of 1907, 
namely, that the land in dispute was 
the lakhcraj of the defendants and that 
there was no relationship of landlord 
and tenant between the parlies. The 
case after several adjournment was 
filed for hearing on the 27th of May 
1910, but on the 16th of May 1910 
the father of the pi'esent plaintiff died 
and ihc appellants applied for subs¬ 
titution of the plaintiff in place of his 
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deceased ^ father and narried defendant 
N.o. 2, his uncle, as guardian ad litem. 
The defendant No. 2, was subsequently 
appointed guardian ad litem of the 
present plaintiff. 

It has been held by the Courts below 
that no notice was served upon the 
natural guardian of the minor, viz., 
his mother, and that the uncle of the 
plaintiff did not give his consent for 
his appointment as the plaintiff’s guar¬ 
dian ad litem. Ultimately the plaintiff’s 
guardian defaulted and did not prose¬ 
cute the suit, which was decreed ex 
parte on the 8th June 1912 in favour of 
the appellant. 

The second decree concerned in this 
appeal which the plaintiff seeks to set 
aside was obtained in a suit brought by 
the appellants against the plaintiff-res¬ 
pondent and his uncle in 1913, being 
No. 542 of that year. This suit was 
for recovery of rent for the years in 
suit from the plaintiff and his uncle 
on the basis of the aforsaid ex parte 
decree, dated the _8th June 1912. The 
uncle was not made guardian in this 
case, but one Babu Mathura Prasad 
was appointed guardian ad litem for 
the plaintiff. The said guardian ad 
litem filed a written statement in con¬ 
sultation with the mother of the plain¬ 
tiff impugning the claim of the appel¬ 
lant as false and fraudulent, yet the 
case of the plaintiff was not prose¬ 
cuted and the pleader guardian also 
made default, the result of which was 
that the suit was decreed ex parte 
against the plaintiff and his uncle on 
the 18th November 1914. 

The Courts below have concurrent¬ 
ly held that the guardian of the plain¬ 
tiff in respect of the decree obtained 
in June 1912 was guilty of fraud and 
gross negligence aiid that absolutely 
no attempt was made by the guardian 
to defend the action of the appellants 
against the minor and to protect his 
interests. The lower Courts have also 
held that the requirements of O. 32, 
R. 3, clause 4. and_ rule 4. clause 3, 
were not complied with in the appoint¬ 
ment of the guardian in the case. There 
is a further finding that the defendants- 
appcllants were guilty of fraud in ob¬ 
taining the appointment of the guardian 
and the decree. On the basis of those 
findings of facts the Courts have con¬ 
currently neld that the decree obtained 
by the appellants was tainted with fraud 
and liable to be set aside. 

On behalf of the appellants it has 
been strenuously contended that the ir¬ 
regularities in the appointment of the 
natural guardian were not material in 
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this case inasmuch as the family was 
a joint Mitakshara one in which the 
uncle of the plaintiff as the karta re¬ 
presented the interest of the minor and 
was, therefore, properly appointed a 
guardian by the Court. The contention 
is obviously without any substance. The 
guardian of an infant has been express¬ 
ly named in the Mitakshara to be the 
parents and that the father has pre¬ 
ference over the mother and after the 
death of the father, the mother is the 
natural guardian of the infant. The 
guardianship of an infant is irrespective 
of whether the family is joint or sepa¬ 
rate. The learned Vakil for the appel¬ 
lants has not been able to show 
any driect authority on the point for 
his contention that the mother in a 
joint Hindu family is not the natural 
guardian of the minor. O. 32, R. 3, 
clause 4, requires that the notice for 
the appointment of a guardian ad litem 
should be served upon the father “or 
other natural guardian of the minor,” 
the reason being that the natural guar¬ 
dian is the best person to have a voice 
in the appointment of the guardian ad 
litem. Again the first Court held that 
the minor's father was separate from 
fiis uncle. This finding was not upset 
by the lower Appellate Court. Thus on 
the finding of the first Court the uncle 
was not the karta of the minor plaintiff. 
The mother was the only guardian of 
the minor. I agree with the view ot 
the Courts below that the rule of the 
Code of Civil Procedure has been con¬ 
travened. Again there can be no doubt, 
and in fact it has not been seriously 
contested, that O. 32, R. 3, clause 4, 
has not been at all complied with in 
this case, inasmuch as no consent of 
the guardian was obtained for his ap¬ 
pointment. This provision newly added 
to the present Code of Civil Procedure 
is wholesome and is intended to safe¬ 
guard the interests of the minor by 
obtaining the actual consent of the 
guardian ad litem for his appointment 
and thus ensuring that he has taken 
upon himself the onerous duty of defend¬ 
ing the interests of the minor. 

It has then been contended that the 
aforesaid non-compliance with the pro¬ 
visions of the Code amounts only to 
irregularities which would not vitiate 
the ^ decree obtained in the case. 
Reliance has been placed on Walian 
v. Danke Beliari Pershad 'Singh (1), 
but that authority does not at all help 
the appellant. la that case it was cx- 
prcssly held that the interests were 
duly protected and all possible care 


that a diligent person would take was 
taken by the guardian and hence the 
mere irregularities in the appointment 
of the guardian would not vitiate the 
proceedings. But where the guardian 
is guilty of negligence and no attempt 
has been made by him to protect the 
interests of the minor, the decree so 
obtained will not bind the minor. This 
is reiterated in the recent case ot Dhag- 
wan Dayal v. Paratn Sukh Dass (2). 
It has to be seen in the circumstance'; 
of the present case whether there has 
been any negligence on the part of 
the guardian appointed. The decision 
between the parties in the former 
litigation, dated the 13th January 1908, 
referred to in the early part of the 
judgment, will clearly show that the 
appellants’ claim for rent against the 
father of the plaintiff was dismissed on 
contest. That was a good and subs¬ 
tantial defence to be put forward in 
any Court of JusticI?. The guardian in 
this case did not attempt to put for¬ 
ward that defence and to place the 
judgment in that case before the Court 
but suffered the case to be decreed ex 
parte against the minor. This is suffi¬ 
cient to show that there was the 
greatest possible negligence on the 
part of the guardian ad litem of the 
minor plaintiff. The appellants arc 
guilty of the procurement of the ap¬ 
pointment of such a guardian without 
any notice to the natural mother as 
required by law. 

The result is that I agree with tlie 
view of the Courts below and I hold 
that the appellants are guilty of fraud 
and that the guardian is guilty of neg¬ 
ligence and that the decree is not bind¬ 
ing upon the plaintiff-respondent and 
is liable to be set aside. 

The second decree of 1914 is a 
decree for rent based upon the fraud¬ 
ulent decree of 1912. The pleader 
guardian of the minor plaintiff also 
did not produce the most valuable 
evidence afforded by the aforesaid 
decision of the inter-party case, dated 
the 13th January 1908. Then the 
mother of the plaintiff in this case was 
not at all informed and no notice was 
served upon her for the appointment 
of the proposed guardian. Thus tlie 
minor’s interests in this case also were 
not protected. This decree, based as 
it is upon the fraudulent decree of 
1912, should also be set aside. 

It is next contended by the learned 
Vakil for the appellants that the entire 
decrees cannot be set aside and that 
only the decrees against the minor 

(2) AIR 1915 All 02=27 I C 023=37 All 179. 


(1) (.10081 30 Cal 1021=30 I A 182 (P C). 
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should be set aside keeping them in 
fact as against the uncle of the minor, 
Anjani Kumar, who was also defendant 
in the aforesaid cases. The liabilities 
of the defendants under the decrees are 
indivisible. Therefore, the decrees are 
not liable to be split up, and if they 
are set aside as against one of the 
defendants, they must be set aside as 
against the otQier. The principle has 
been well laid in the case of Bhiira 
Mai V. Mar Kis/tan Das (3) and later 
in the case of Jadubansa Narain v. 
Alohnnt Mari Charan Bharati (4). 

Lastly it is argued on behalf of the 
appellants that the suits should be re¬ 
vived and tried de novo on the plaintiff’s 
guardian ad litem having been pro¬ 
perly appointed. I am unable to accept 
this contention. There is no provision 
in the Code of Civil Procedure 
for such a procedure. The decrees 
in question are set aside as hav¬ 
ing been tainted ^'ith fraud and gross 
negligence of the guardian. The ana¬ 
logy of O. 9. R. 13, Civil P. C.. and the 
other cognate rules in that Chapter 
does not apply when a decree is set 
aside in a regular suit on the ground 
of fraud. X.he applications for the set¬ 
ting aside of ex parte decrees and for 
the restoration of suits dismissed for 
default arc made in the same Court 
and give rise only to miscellaneous 
proceedings in the same suit. The set¬ 
ting aside of an ex parte decree or 
of the order dismissing a suit for de¬ 
fault naturally revives the original 
suit. Such cannot be the result when 
a final decree is set aside on the 
ground of fraud or gross negligence 
by means of a separate and indepen¬ 
dent suit. 

The result is that all the contentions 
of the learned vakil for the appellants 
fail and the appeal is dismissed with 
costs. 

v.s./R.K. Appeal dismissed. 

(3) U90-21 24 All 383. 

(4) L19071 G C L J 220. 
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Mullick and Thornhill, JJ. 


Rani Sunder Rai—Objector —Appel¬ 
lant. 


V. 

Rani Dheyan Ram — Petitioner — 
Respondent. 

Misc. Appeal No. 150 of 1917. De¬ 
cided on 15th May 1918. from order of 
Dist. Judge, Shahabad, D/- 11th June 
1917. 


(a) Insolvency—Court can only issue in¬ 
junction to stay pending litigation' under 

Civil P. C. (1908), O. 39, R. 1. 

The Provincial Insolvency Act does not autho* 
rize an insolvency Court to stay every pending 
litigation and the Court can only issue an in¬ 
junction if the circumstances enumerated in 
R. 1, 0. 39 or any of them are proved to exist. 

LP 216 C 21 

(b) Civil P. C (1908), 0.39. R. 1—Court 
has no jurisdiction to issue injunction upon 
person not party to suit—Insolvency. 

Under O. 39, R. 1 a Court has no jurisdiction 
to issue an injunction upon a person who is not a 
party before it. An insolvency Court can there¬ 
fore only issue an injunction upon the debtor and 
the creditor who are parties to the insolvency 
proceeding. IP 216 0 ij 

The appellant filed a suit against the respon¬ 
dent and on 25th September 1916 attached, in 
anticipation of judgment, a certain sum in the 
hands of the District Board which was owing to 
the respondent. On 12th April 1917 the latter 
filed an insolvency petition before the District 
Judge. Appellant obtained a decree on 2nd June 
1917 and on Gth June the Subordinate Judge 
executing that decree issued a precept to the Dis¬ 
trict Board to pay over the money to the decree- 
holder. The precept reached the District Board 
on the Same day. On the following day the res¬ 
pondent applied to the District Judge that an 
injunction might issue directing the District 
Board to stop payment. The District Judge, 
after disallowing the appellant’sobjection, direc¬ 
ted the issue of an injunction as prayed for: 

Held: (1) that the District Board not being 
a party to the insolvency proceedings, the Court 
had no jurisdiction to issue an injunction upon 
it; (2) that on a direction being issued by the 
execution Court to the District Board to pay over 
the money to the appellant, the money became 
the appellant’s money, and the District Board 
held it merely as trustees on his behalf. 

(P 215 C 21 

(c) Civil P. C. (1908), O. 39, R. l-^-Condi- 
tions requisite to issue order of injunction 
laid down. 

In order to justify an order under O. 39, R. 1» 
it must be shown that the property in dispute is 
in danger of being wasted, damaged or alienated 
by any party to the suit or wrongfully sold in 
execution of a decree or that the defendant threat¬ 
ens or intends to remove or dispose of his pro¬ 
perty with a view to defraud his creditors. 

LP 215 c n 

Sitshil Madhab Mullick —for Appel¬ 
lant. 

5. M. Sahay —for Respondent. 

Judgment. —This is an appeal prefer¬ 
red by an objector in an insolvency 
proceeding in consequence of an order 
made by the District Judge of Shaha¬ 
bad on 11th June 1917, directing 
the District Board of Arrah to refrain 
from paying over to the appellant Ram 
Sunder Rai, the sum of Rs. 1,673-15-2, 
which was due, to the petitioner in the 
insolvency proceedings from the Dis¬ 
trict Board. It appears that the appeal- 
lant instituted a suit against the respon- 
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dent ill August 1916 and.on 25th of 
September 1916 attached the amount 
in the hands of the District Board in 
anticipation of judgment. On 12th of 
April 1917 the respondent filed an 
insolvency petition before the District 
Judge, On 2nd June 1917 the appellant 
got his decree and on 6th June 1917 
a precept was issued by the Subordinate 
Judge executing the said decree direct¬ 
ing the District Board to pay over to 
the decree-holder the amount in deposit 
at the credit of debtor. The precept 
was received by the District Board on 
6th of June 1917. On 7th of June 
1917 the debtor made an application 
to the District Judge asking that an 
injunction might issue directing the Dis¬ 
trict Board to stop payment. On 11th 
June 1917 the learned District Judge, 
disallowing the objection of the decree- 
holder. issued an injunction as prayed 
for. The present appeal has been filed 
after leave in accordance with the pro'^ 
visions of the Insolvency Act. 

The first question is whether under 
S. 47, Provincial Insolvency Act, the 
Insolvency Court could have in the pre¬ 
sent case issued an injunction. S. 47 
enacts that the Court “shall have the 
same powers and shall follow the same 
Iirocedure as it has and follows in the 
exercise ot original civil jurisdiction.” 
The question then arises as to whether 
under the Civil Procedure Code the 
Court was competent to issue the injunc¬ 
tion. Now it is quite clear that under 
O. 39, Civil V. C., the Court had no 
jurisdiction to issue an injunction upon 
the District Board which was not a 
party before it. It could only issue 
an injunction upon the debtor and the 
creditors who were parties to the insol¬ 
vency proceeding. Therefore the order 
upon the District Board was without 
jurisdiction. Even accepling the conten¬ 
tion of the learned vakil for the respon¬ 
dent that this was merely a tcchni* 
cal error and that the Court’s real 
intention was to issue an injunction 
upon the appellant Ram Sunder Rai 
who was one 6! the creditors before 
it, it does not seem that the order was 
one which the learned Judge was com¬ 
petent to make under R. 1, O. 39. 
Civil P. C. In order to j’ustify such 
an order it must ''be shown that the 
property in dispute was in danger of 
being wasted, damaged or alienated by 
any party to the suit or wrongly sold 
in e.xecution of a decree or that the 
defendent threatened or intended to re¬ 
move or dispose of Iiis j^roperty with 
a view to defraud his creditors. In this 
case, upon the finding of the learned 
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Judge himself it docs not appear 
that any of these conditions existed. 
The Provincial Insolvency Act does not 
authorise the Insolvency Court to stay 
every pending' litigation and the Court 
can only issue an injunction if the 
circumstances enumerated in R. 1, 
O. 39, Civil P. C., or any of them are 
proved to exist. Reference has been 
made to a decision of their Lordships 
of the Calcutta High Court in Abdul 
Razab v. Basiruddin Ahmed (1),where 
the learned Judges acting under 
S. 151, Civil P. C., issued an ad 
interim stay pending the hearing of 
the appeal against an order under the 
Insolvency Act. Now that decision is 
not material to the case before us. In 
the present case even if the order of 
the District Judge restraining the credi¬ 
tor from taking the money from the 
District Board was made under S. 151, 
Civil P. C., it must be shown fhat the 
making of fhat order was in accordance 
with the principles of justice,, equity and 
good conscience. T am unable to see 
that there are any facts'in the present 
case which indicate that justice, equity 
and good conscience require that the 
decree-holder who instituted his suit 
long before the insolvency petition was 
filed, should be kept out of his money. 
The decision of their Lordships of the 
Allahabad High Court in Anurudh Kun- 
war V. Kesho Das (2) is very much to 
the point and Ss. 34 and 35, Insolvency 
Act, really have nothing to do with the 
present case, where no adjudication of 
insolvency has been made nor a 
Receiver appointed. 

In the view that wc take it becomes 
unnecessary to discuss the meaning of 
the phrase “assets realised” in S. 34, 
Provincial Insolvency Act, but if it were 
necessary to do so we think that in 
tliis case the assets were realised. There 
was no order of the Civil Court upon 
the District Board to send the money 
to the Court and therefore the authori¬ 
ties which hold that where money has 
been ordered to be deposited as 
assets it cannot be considered to have 
been realised till it reaches the Court, 
do not apply. In this case the District 
Board were directed on 2nd of June to 
pay the money to the decree-holder 
and from that time the money became 
the decree-holder’s money and the Dis¬ 
trict Board mere trustees on behalf 
of the decree-holder. The assets, so 
far as the judgment-debtor was con¬ 
cerned, became assets realised by the 
decree-holder in the possession of the 

(1) tlOlOl G I C 95. ’ 

(2) L1917] 39 All 547=39 I C 783. 
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District Board on behalf of the decree- 
hoMer. This case is therefore distin¬ 
guishable from the case of Debt Prasad 
V. Chiene (3), where the money was 
ordered to be paid to an officer of the 
Civil Court and it was held that til] 
it had reached the officer, it could not 
be considered to be an asset realised 
within the meaing of the Provincial 
Insolvency Act. But as I have said 
before, it is not necessary to determine 
for the purposes of the present case 
whether the assets were or were not 
realised within the meaning of S. 34, 
Provincial Insolvency Act. In our opi¬ 
nion that section does not apply to the 
present case. We are of opinion that 
the order of the Insolvency Court was 
made without any authority in law and 
must, on that ground, be set aside. 
We direct that the money in the hands 
of the District Board be paid to the 
appellant upon his applying for the 
same to the District Board. The appeal 
succeeds and is decreed with costs— 
hearing fee Rs. 32. 

_ _ Appeal decreed. 

(3) L10121 16 I C 84. 
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Roe and Jwala Prasad, JJ. 

Chandrika Prasad Singh —Appellant. 

v. 

Kesho Prasad Singh —Respondent. 

Appeal No. 247 of 1917, Decided 
on 24th October 1918. from original 
Oder of Sub. Judge, Shahabad. 

Decree—Execution—When can trespasser 
execute decree obtained on behalf of estate 
stated—Trespasser. 

The question of tlie right of a trespasser to 
execute a decree obtained on behalf of an estate 
depends largely upon the nature of the decree 
and of the objection taken by the judgment- 
debtor to the proceeding instituted by the tres¬ 
passer. Where a decree is due to an estate the 
person who for the time being is recognized as 
the proprietor of the estate is the proper person 
to execute the decree. IP 216 C 21 

Sivasaran Lall and Tribhunath Sahai 
—for Appellant. 

Krishna Sahay, Nirsu Narain Sinha 
and D. N. Sircar —for Respondent. 

Judgment. —In this case the judg- 
tnent-debtor, by litigation terminated by 
a decree of the High Court of Calcutta 
in 1904, became indebted to the Dum- 
raon Raj in two sums representing the 
cost of the litigation, namely, Rs. 502 
the cost of the High Court, andRs. 451 
the cost of the Subordinate Judge’s 
Court, and in addition to these to an 
unascertained sum to cover mesne pro¬ 
fits pending the period of the trespass 
to remedy which the litigation was direct¬ 


ed. The question of mesne profits was 
taken up in the Subordinate Judge’s 
Court, in accordance with the direc¬ 
tions of the High Court. A compromise 
petition was filed, in which it was stated 
that the mesne profits should be taken 
to be Rs. 1,320 and that the decrees 
made by the High Court and by the 
Subordinate Judge for costs should not 
bear interest. The then decree-holder, 
the Maharani of Dumraon, took various 
steps in execution of this compromise 
decree. She died in December 1907. 
She was succeeded temporarily by a 
son, who it was alleged she had adopted. 
Litigation followed and on the 18th 
September 1911 the present Maharajah 
of Dumraon obtained possession of the 
estate. The present application for exe¬ 
cution of the decree was made on the 
14th April 1917 and was preceded by 
application made on the 3rd July 
1914 and disposed of on the 28th April 
1915. That again was preceded by 
an application made on the 3rd July 
1911 and disposed of on the 15th Sep¬ 
tember 1911. It is conceded that if the 
application of the 3rd July 1911 was a 
genuine step taken in aid of execution, 
the present proceedings are not barred, 
by the three years’ rule. It is, however,, 
contended that they are barred by the 
twelve years’ rule. 

The ground upon which it is urged 
that the application of the 3rd July 
1911 was not a genuine step taken in 
aid of execution is that this step was 
taken by the alleged adopted son, who 
was in possession of the estate under 
the Court of Wards from 1907 to 
1911. We are of opinion that the ques¬ 
tion of the right of a trespasser to exe¬ 
cute a decree obtained on behalf of the 
estate will depend largely upon the 
nature of the decree and of the objec¬ 
tions taken by the judgment-debtor to 
the proceedings instituted by the tres¬ 
passer. The Court of Wards took pos¬ 
session of the estate immediately after 
the Maharani’s death and was in pos¬ 
session of it for four years. If the 
contention of the judgment-debtor be 
sound that any steps taken by the Court 
of Wards to execute the decree due 
to the estate during this period wei-e not 
genuine steps taken in aid of execution 
but were steps invalid by reason of the 
fact that they were taken by a tres¬ 
passer, then the whole of the decrees 
due to the estate prior to the year 1907 
would have been wiped off by the tres¬ 
pass. We are of opinion that where a 
decree is due to an estate, the person 
who for the time being is recognised 
as the proprietor of the estate is the 
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proper person to execute the decree due 
to the estate and that in this case the 
Court of Wards was, as representative 
of the estate, the proper person to take 
out execution. This was acknowledged 
by the judgment-debtor himself in pro¬ 
ceedings beginning on the 10th July 
1908 and terminating on the 10th Feb¬ 
ruary 1911. He allowed payment orders 
for Rs. 51 and Rs. 600 to be given to 
the Court of Wards on behalf of the 
trespasser. It is not open to him to say 
now that these proceedings were not 
genuinely taken in aid of the execution. 
Nor is it open to him to say that the 
debt due upon this decree was not a 
debt due to the estate but a personal deht 
of the Maharani, for we find him allowing 
in 1911 these payments to be made to 
the ward who was the adopted son 
not of the Rani but of her husband, the 
late Maharajah. The objection, there¬ 
fore, that the whole decree is barred by 
limitation by reason of the three years’ 
rule cannot be sustained. 

The objection as regards the decrees 
for costs under the twelve years’ rule 
must be upheld. It is strenuously urged 
by Mr. Nirsu Narain Sinha that the 
compromise decree was substituted for 
the original decrees for costs. In the 
first place the Subordinate Judge had 
no jurisdiction to accept any compro- 
rnise decree in substitution for the decree 
either of the High Court or of its own 
Court previously passed. All that the 
compromise decree could do with regard 
to the decrees for costs was to limit 
the manner of their execution. The com¬ 
promise decree is not a new decree 
for costs but jnercly an embodiment 
in a document of an agreement to 
execute these decrees in a particular 
way. The debts under the decrees re¬ 
mained untouched. These debts were 
both prior to 1904 and the decrees 
for costs were, therefore, barred by 
the twelve years’ rule of limitation in 
1917. The decree for mesne profits 
stands on a different footing. We have 
^en the judgment of the High Court of 
Calcutta and note that specific direc¬ 
tions were given to the Subordinate 
Judge to ascertain the mesne profits in 
the course of the execution proceed¬ 
ings. The compromise decree, there¬ 
fore, was the first valid ascertainment of 
the mesne profits and as this, the only 

^<^sne profits, bears date 
1907 It IS not barred. The sums paid, 
amounting in all to Rs. 651, may equi¬ 
tably debited to the decrees for 
costs. The decree for costs was prior 
to the decree for mesne profits and it is 
an equitable rule that in allocating pay¬ 


ment to a number of debts, the debts- 
should be satisfied in order of priority. 
The result, therefore, is that the decree- 
holder is entitled to bring the property 
m suit to sale in execution of that 
part of the compromise decree which 
has reference to the mesne profits. In. 
the circumstances of the case we make 
no order as to costs in this Court or 
of the Court below made in this case. 

Jwsla Prasad, J. —I agree to the order 
made in this case. . 

v.s./r.k. Order accordingly. 
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Mullick and Atkinson, JJ. 

Hari Lal Sahu —Plaintiff—Appellant.. 


V. 

Ranchi Ministerial Officers Urban 
Co-operative Credit Society and others 
—Defendants—Respondents. 

Second Appeal No. 160 of 1917, 
Decided on 5th November 1917, from 
deci.ion of J. C., Choia Nagpur, Ranchi. 

Specific Relief Act (1 of 1877), S. 42— 
Objection by real owner to attachment of 
decree in name of benamidar dismissed—“ 
Amount in deposit—Suit for declaration of 
title to deposit and invalidity of attachment 
were proper reliefs claimed—Relief for pay¬ 
ment of amount was not required to be 
claimed. 




iV uucrce ..^*s***i,v vuv J.^, n U\J 

satisfied it by depositing the decretal amount iu 
Court; defendants then obtained n decree against 
A and in execution of it attached the decree 
obtained by A against H. FlaintifT then filed a 
claim under O. yi, R. 68. Civil P. C., objecting 
to the attachment, but his claim was rejected. 
He then brought a suit purporting to act under 
O. 21, R. 63, for a declaration that A was his 
benamidar, and that he was the real benefi¬ 
ciary entitled to the money deposited in Court : 
ho also asked for a declaration that the attach- 
ment obtained by the defendants was invalid : 

Held: that the suit was not barred by the pro¬ 
viso to S. 42 inasmuch as the plaintilT was not 
bound to sue for the payment of the nionpy to 
him, and that tho consequential relief whicli it 
\vas possible for him to claim had in fact been 
Claimed, 1,P‘2I8 C Q") 

Ray Guru Saran Prasad —for Appel- 
lant. 

Atul Krishna Roy and 5. N. Palit — 
loi- Respondents. 

Mullick, J. — Defendant 4 sued one 
Ramgobind Singh and his two brothers 
upon a mortgage-deed and obtained a 
decree on the 22nd of December 1913, 
r made absolute on the 23rd 

of March 1914. Ramgobind and his 
brothers thereupon satisfied the decree 
by depositing a sum of Rs. 1.588-1-6 
m me Court of the Subordinate Judge 
of Ranchi. Defendants 2 and 3 subse¬ 
quently brought a monev suit against 
defendant 4 on the 15th of May 1914; 
and attached in execution of their 
decree the decree obtained by defen- 
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dant 4 against Ramgobind and his 
brothers. Subsequently again another 
suit was brought by the Ranchi Minis¬ 
terial Officers Urban Co-Operative 
Credit Society, who are the first set 
of defendants in the present suit, through 
their Honorary Secretary, Babu Hira 
Lal Ghose, against defendant 4, and 
the decree of the 22nd of December 

1913 obtained by defendant 4 against 
Ramgobind and his brothers was at¬ 
tached before judgment. The present 
plaintiff then appeared on the scene 
and on the 30th of July 1914 filed a 
claim under O. 21, R. 58, Civil P. C. 
objecting to the attachment made by 
defendants 2 and 3 on the 27th of July 

1914 of the decree obtained by defen¬ 
dant 4 against Ramgobind and his 
brothers. That claim was dismissed on 
the 2nd of September 1914. 

The plaintiff thereupon, purporting 
to act under O. 21, r. 63, brought 
the present suit for a declaration that 
defendant 4 was his benamidar and 
that he was the real beneficiary en¬ 
titled to the money deposited in Court; 
he also asked for a declaration that 
the attachment obtained by defendants 
2 and 3 was invalid. The suit was con¬ 
tested by defendants 2 and 3 as well 
as by defendant No. 1. Defendant 4 
did not enter appearance. The Sub¬ 
ordinate Judge found as a fact that 
defendant 4 was not the benamidar 
of the plaintiff. He further held that 
a suit such as this was not maintain¬ 
able and that upon the principle enun¬ 
ciated in Godhan Ram Bhakat v. Jahar- 
mal (1) a Court of Justice cannot be 
made the medium of benami transac¬ 
tions. The case then went in appeal 
before the Judicial Commissioner of 
Chota Nagpur. The learned Judicial 
Commissioner did not investigate the 
facts, but upon the point of law he 
found against the plaintiff holding that 
although the Indian Trusts Act (2 of 
1882) did apply to the Province of 
Bihar, the suit was not maintainable 
by reason of the provisions of^ S. 42 
of the Specific Relief Act which re- 
ciuire a plaintiff to claim consequential 
relief. The learned Judicial Commis¬ 
sioner accordingly dismissed the ap¬ 
peal . 

rhe present second appeal is pre¬ 
sented by the plaintiff. The first ques¬ 
tion which arises is whether the suit 
offends against the provisions of S. 42 
of the Specific Relief Act. It is urged 
by the learned Vakil for the appellant 
that S. 42 has no application at all 
-in suits of this class, fo r which special 
U) L1012} 40 Cal 335=10 I C 583. 


sanction is given by the terms of the 
Civil Procedure Code in O. 21, R. 63- 
It is contended that a suit imder this 
rule is in the nature of one for set¬ 
ting aside a decision of the Civil 
Court and that all that the claimant 
is concerned to ask is that the attach¬ 
ment be declared invalid and be re¬ 
leased. Without deciding the broader 
question whether S. 42 of the Specific 
Relief Act is at all applicable, it ap¬ 
pears to me that even if that section 
is applicable, the plaintiff has complied 
with its terms in the present suit. He 
asks that the attachment of 27th of 
July 1914 may be declared to be in¬ 
valid and that his right to be substitu¬ 
ted in 4the place of defendant 4 as the 
real decree-holder may be affirmed. This 
carries with it, ipso facto, the can¬ 
cellation of the attachment made by 
defendants 2 and 3, and assuming that 
S. 42, Specific Relief Act, does apply, 

I consider that the consequential relief 
which it was possible for the plaintiff to 
claim has, in fact, been claimed. 

The plaintiff asserts that it is unne¬ 
cessary for him to ask for recovery 
of the money; that, armed with a decree 
declaring that the attachment is invalid 
he will be competent to go to the exe¬ 
cuting Court and have his name substi¬ 
tuted in the place of defendant 4 and 
get an order for the withdrawal of the 
decretal amount. Whether the Court 
will then permit the plaintiff to with¬ 
draw the money or not is not a matter 
with which we are concerned. The suit 
as framed does not, in my opinion, 
offend against the terms of S. 42, 
Specific Relief Act, and the mere fact 
that the plaintiff has not asked for the 
recovery of the money is no bar to his 
obtaining the declaration which he seeks 
and which involves the setting aside 
of the attachment. In this view of the 
case it is unnecessary to consider whe¬ 
ther we should go as far as the decision 
of the Madras High Court in Kristnam 
Sooraya v. Pathma Bee (2), where the 
learned Judges, dissenting from Kmi- 
hiamma v. Kunhunni (3) and following 
Ambu v. KetlUamma (4), held that the 
proviso to S. 42, Specific Relief Act, 
does not operate so as to take away 
from a party, against whom an order 
has been made under Ss. 280, 281 or 
282, Civil P. C. of 1882, the special 
right conferred on him to sue for a 
declaration of his title only so far as 
he is affected by the order which he 
seeks to impeach. Possibly there may be 

(2) LlOOel 29 jSIad 151. 

(3) L1893] 16 Mad 140. 

(4) L1S91] 14 Mad 23. 
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some difficulty in a case where subse¬ 
quent to the attachment there has been 
a sale and the property has passed into 
the hands of a third party. In the 
case of Kunhiamma v. Kunhunni (3) 
their Lordships of the Madras High 
Court held that it was incumbent upon 
the plaintiff to sue for recovery of pos¬ 
session as well. In the case now before 
us the difficulty does not arise, because 
here the plaintiff has in fact claimed 
consequential relief and has brought 
himself within the terms of S. 42, Spe¬ 
cific Relief Act. 

It has been urged by the learned 
vakil for the respondent that the plain¬ 
tiff should have asked for an injunction. 
In the present case an injunction would 
have- been useless and quite unnecessary 
because once the plaintiff establishes 
that defendant 4 had no title in the de¬ 
cree, any transfer of the rights of de¬ 
fendant 4 to .defendants 2 and 3 would 
only convey the right, title and interest 
of defendant 4 and would not in any 
way affect the plaintiff’s title to the 
money in suit. The learned Judge in the 
Court below was therefore in mv opi¬ 
nion, wrong in holding that S. 42. 
Specific Relief Act, was a bar to the 
present suit; and the case must ac¬ 
cordingly be remanded to him in order 
that he may consider the further ques¬ 
tion whether or not defendant 4 was 
the benamidar of the plaintiff. The 
learned Subordinate Judge has gone in¬ 
to the facts and has come to the finding 
that there was no benami. It is urged 
by the learned vakil for the appellant 
before us that defendant 4 was a trustee 
and the learned Judge in the Court 
below must consider whether having re¬ 
gard to the provisions of the Indian 
Trusts Act, which applies to this Pro- 
v-incc, the plaintiff has established upon 
the evidence on the record that there was 
a trust. If the learned Judge’s finding 
IS m the affirmative then, in accor¬ 
dance with the decision of their Lord- 
ships of the Madras High Court in 
Sethnrayar v. Shaninuffam Pillai CS), 
the plaintiff will be entitled to a decla¬ 
ration that he was the rightful owner 
of the decree and that defendant 4 
has no right therein. At the same time 
the plaintiff will be liable to repay to 
defendant 4 the costs incurred by him 
m obtaining that decree. Although in 
the present case defendant 4 docs not 
contest the suit, defendants 2 and 3 
having obtained a decree against defen¬ 
dant 4 will be entitled to credit in res¬ 
pect of such sum, if any, as may be 

(5) 1.1898] 21 Mad 353. ” 
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found to be due to defendant 4 from 
the plaintiff. 

The result therefore is that the de¬ 
cree of the lower appellate Court is 
set aside and the appeal is remanded 
to him for disposal in accordance with 
law, bearing in mind the directions 
given in this judgment. It is necessary 
to note that the learned vakil for defen¬ 
dants 2 and 3 before us has submitted 
that under the provisions of S. 4. 
Trusts Act, the plaintiff is not entitled 
to a declaration that defendant 4 was 
a trustee. The learned Judicial Com¬ 
missioner^ will, no doubt, take this point 
into consideration when considering the 
provisions of the Trusts Act. With re¬ 
gard to defendant 1 the suit must fail. 
The suit is based upon the provisions of 
O. 21, R. 63, and the foundation of 
it is the dismissal of claim. It appears 
however that, so far as the attachment 
before judgment made by defendant 1 
subsequent to the attachment obtained by 
defendants 2 and 3 is concerned, the 
plaintiff did not file any claim under 
the provisions of O. 21, R. 58. The 
present suit therefore, so far as it is based 
upon O. 21, R. 63, is not maintainable 
against defendant 1. The plaintiff might, 
no doubt, have sued defendant 1 in¬ 
dependently for the establishment of 
his title, but that he has not chosen to 
do; and we cannot now allow him to 
join a different cause of action in the 
present suit so as to maintain it against 
defendant 1 also. The suit therefore 
is dismissed so far as defendant 1 is 
concerned with costs in all Courts. With 
regard to the costs of this hearing be¬ 
fore us. the appellant will get his costs 
against defendants 2 and 3. 

Atkinson, J. — I agree. 
v.S./R.K. Appeal partly allowed. 
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Roe, J. 

Rani Narain Lai —Defendant— Ap¬ 
pellant. 

V. 

Hari Kishen Prasad Narain Safii — 
Plaintiff—Respondent. 

Second Appeal No. 1358 of 1916, 
Derided on 15th August 1916. 

Civil P. C. (5 of 1908). O. 41. R. 1 —Two 
appellate decrees in two cross-appels passed 
in one judgment—Appellant in second appeal 
wishing to challenge both must file two 
appeals. 

Whore two appellate decrees are passed in one 
judgment in two cross-appeals arising out of the 
same case and the appellant in second appeal 
wants to challenge both of them, he must file 
two appeals. 020 C 1] 

Rajendra Prasad—ior .Appellant. 

Facts. — In one suit there were fih'd 
two appeals in the Court of the Dis- 
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trict Judge, one by the plaintiff and 
the other by the defendant. The Dis¬ 
trict Judge decided both the appeals in 
favour of the plaintiff by one judgment. 
The defendant preferred an appeal to 
the High Court and filed only one ap¬ 
peal as against both the decrees in the 
Court below. The Stamp Reporter sub¬ 
mitted that there should have been two 
appeals, one against each of the decrees 
in the Court below. He said that an 
appeal lay from a decree, not from a 
judgment. S. 100, Civil P. C., provided 
that an appeal lay from every decree. 
In O. XLI, R. 4, he submitted, the Code 
required an appeal to be preferred in the 
form of a memo, of appeal accompanied 
by a copy of the decree. It would 
follow from these provisions in the Code 
that if there were two or more appellate 
decrees in a case and if the appellant 
wanted to cliallenge all of them in 
second appeal, he would have to file 
as many appeals as there were decrees. 
If the appellant was allowed to chal¬ 
lenge two decrees by one memo, of 
appeal the e.\press provisions of the 
Code would be infringed. Besides there 
would be a direct loss to the state in 
the shape of Court-fees, etc. He relied 
on Chathii v. Kunhamed (1) and Za- 
haria v. Debt (2). The Taxing Officer 
placed the matter before the Taxing 
Judge for orders. 

Order.—Having seen the Stamp 
Reporter’s note I am of opinion that 
two appeals sliould be filed. Let the 
vakil be informed. 

v.s./R.K. Order accordingly. 

(1)’llSHKlTl Mad ‘iSO.’ 

(•ij LlOlOl 33 All 51=7 I C 156. 
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Dawson-Millf.r, C. J. and 
JWALA Prasad, J. 

Uttim Sahu and others — Plaintiffs 
^-Appellants. 

v. 

Arzani and others — Defendants 
—Respondents. 

Appeal No. 406 of 1915 decided on 
7th May 1918, from original decree of 
Sub-Tudue, Saran, D/- 9th July 1915. 

Sji (a) Civil P. C. (J908), O. 23, R. 1— 
Compromise of suit—Repudiation by some 
parties before decree—Court is empowered 
to give effect to compromise and pass decree 
accordingly—Bengal Tenancy Act (8 of 1885), 
S. 147-A (2). 

A Court is empowered to enquire intoand give 
effect to a lawfulcompromiso, adjosiment or satis¬ 
faction of a suit by the parties even wijere one of 
the partie.s repudiates or recedes from it in Court. 

Clause (2), S. l47-.\ empowers a Court to give 
efTect to a compromise and to pass a decree ac¬ 
cordingly even if tlio parties subsequently retract 
from it. LP 224 C 1] 


(Dawson-Miller, C. JO 1918 

(b) Record of Rights—Entries in — Value 
that entry is wrong barred by 
limitation—Suit for consequential relief is 
not barred by wrong entry—Court can deter¬ 
mine that entry is wrong, 

A claim is not necessarily barred merely by 
reason of the fact that Uie Record of Rights con¬ 
tains entries which, if produced in evidence and 
unfebutted would bo fatal to the relief clairood; 

IP 220 C 21 

The fact that a claim for a declaration that a 
certain entry in the Record of Rights is wrong 
is barred by limitation, would not prevent the 
Court from determining that the survey entry is 
wrong, provided it is essential for the main or 
consequential relief claimed by the plaintiff. 

LP 224 0 I, 2) 

Harnarayan Prasad —for Appellants. 

Khurshed Htisnain and /. M. Muk- 
herjee —for Respondents. 

Dawson-Miller, C. J."Thc plaintiffs are 
the proprietors of Mouza Parsa inclu- 
dants 14 and 15 respectively enteredinto 
defendants 1 to 15 are the tenants who 
untill 1912 also held Zarpeshgi right? 
over the land in question which they 
acquired from the plaintiffs’ predeces¬ 
sors. In 1912 the plaintiffs purchased 
their interest, in the same year deposited 
in Court the ammouiit due under the 
Zarpeshgi by way of redemption 
and they now sue the defendants for 
the price of the certain trees and bamboo 
clumps which they allege the defendants 
improperly cut and appropriated. In¬ 
cidentally they claimed a declaration 
that the defendants 1 to 13 are not 
tenants of 46 bighas 1 cottah 4 dhurs at 
a fixed rate of rent and that defendants 
14 and 15 arc not tenants of 14 bighas 
10 cottahs 15 dhurs at a fixed rate of 
rent as recorded in the survey Khatian, 
but that the nature of their tenancy is 
kaemi. The defence is, first, a denial 
that the defendants cut any trees at all 
and secondly, that they are tenants at 
fixed rates with regard to a portion 
of the lands in question and are. there¬ 
fore, entitled to cut trees on that por¬ 
tion. The defendants further contend 
that the suit will not lie, as it asks 
for a declaration that the entries in the 
Record of Rights made more than 6 
years ago are erroneous. If this were 
merely a suit asking for such a declara¬ 
tion it would, no doubt, be barred by 
limitation and even if it were essen¬ 
tial to the plaintiff’s claim for dama¬ 
ges that he should first have the entry 
declared erroneous, his suit would pro-- 
bably fail. But it is now well esta-i 
blished that a claim is not necessarily 
barred merely by reason ot the lact 
that the Record of Rights contains en¬ 
tries which, if produced in evidence 
and urebutted would be fatal to the re¬ 
lief claimed. As was remarked by Mul- 
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lick, J., in Brii Behari Singh v. Sheo 
Sankar Jha (1): “An entry in Record 
ot ^ Rights neither creates nor extin¬ 
guishes rights, it is merely a rebut¬ 
table place of evidence.” In the present 
case the plaintiflfs are clearly not en¬ 
titled to the declaration asked tor as 
to the entry in question, but that does 
not preclude the Court from basing its 
judgment on a finding of facts at vari¬ 
ance with the entry, it it is satisfied that 
the evidence in the case is sufficient to 
rebut the presumption created by the 
entry. In support of this part of their 
case rent receipts were produced by 
the defendants which shew a uniform 
rate of rent from the year 1884 to 
^ about 1900, the date ot the survey, but 
' between the years 1872 and 1883 the 
rent is by no means uniform but varies 
on two occasions and there is nothing to 
shew any alteration of area. If it 
were necessary to decide this question, 
it would be difficult to find that the 
land in question was held at a fixed 
rate, notwithstanding the presumption 
created by the Record of Rights which 
was made at a time when the tenants 
held a proprietary interest in the village 
as Zarpeshgidars and had, therefore, 
every opportunity of obtaining the in¬ 
sertion of entries in the Record of 
Rights without opposition from the 
Maliks. I have referred to this matter 
because by the judgment ot the Court 
below there is a finding that the defen¬ 
dants are tenants at fixed rates and, 
in my opinon, this part ot the judg¬ 
ment should be set aside. It is not, 
however, in my view necessary to de¬ 
cide the status of the tenants. The trees 
are alleged to have been cut in seven 
different survey plots. In two only ot 
these do the plaintiffs claim tenant 
rights and in one only, viz, plot No. 120 
do they claim to be tenants at fixed 
•rates. The trees alleged to have been 
cut in this plot were 3 bamboo 
topes and according to the survey (at 
page 40 of the paper-book) these arc 
recorded as being in the possession ot 
the proprietors. This is one of the main 
items of the claim, the bamboos being 
valued by the plaintiffs at Rs. 500 to 
Rs. 600 out ot the total claim ot about 
Rs. 1,000. 

The Subordinate Judge found that 
there was no sufficient evidence of the 
cutting of the trees, but on a careful 
review of the evidence I am unable to 
agree entirely with him in this finding. 
It may be that the plaintiff's evidence is 
exaggerated and in so tar as the Sur¬ 
vey Khalian does not shew any trees in 

~(l)Tl9r7]’'2“p'Trj - 


1900 on the plots where they are al¬ 
leged to have been cut, 1 am not in¬ 
clined to differ from the finding of 
the learned Judge. This would dis¬ 
pose ot the claim so far as plots other 
than Nos. 56. 379, 197 and 120 are 
concerned, and as the only tree alleged 
to have been cut in plot No. 379 is one 
of two Babool trees which according to 
the survey were in the raiyats’ possession, 
it only remains to consider plots Nos. 56, 
197 and 120. On these plots there 
were 1 mango trees, 1 Shishum tree and 
3 bamboo topes belonging to the pro¬ 
prietors. I have considered the evi¬ 
dence on both sides and I cannot be¬ 
lieve that that of the plaintiff' witnesses 
is entirely false and malicious. It con¬ 
sists of 3 witnesses, cultivators hold¬ 
ing lands in the village ,and they agree 
in the main features of their evidence. 
One of them Dhani Dushadh says that 
the reason given to him by Rahim the 
Tahsildar of the defendants for cutting 
the trees was that the village was go¬ 
ing into the hands of others (that is 
the plaintiffs) and as the defendants’ 
Zarpeshgi rights were about to be re¬ 
deemed, it is not difficult to under¬ 
stand that they thought the opportunity 
a good one for appropriating some of 
the trees. Rahim was not called as 
a witness by the defendants to deny this 
conversation. Two of the defendants 
were called. One denied cutting any 
trees at all; the other said he had cut 
none for 6 or 7 years. A servant of one 
of the defendants was also called, who 
said the defendants cut no trees within 
the last 6 or 7 years and added that 
even before that they ne\’er cut any 
trees. 

In April 1915 during the course of 
the proceedings in the Court below 
the defendants 1 to 4 and the defen¬ 
dants 14 and 15 rcspecii.e'y entered into 
a compromise with the plaintiffs which 
was reduced to writing, and in each 
case a petition was signed by them and 
filed in Court on behalf of those de¬ 
fendants. These petitions admitted the 
cutting of trees by these defendants and 
they agreed to pay in the one case 
Rs. 87-8-0 and in the other Rs. 175 
by way of settlement of the claim and 
costs, the receipt of which was acknow¬ 
ledged by the plaintiffs. Some 2 months 
later on the 25th June 1915 on the 
second day of the trial the defendants 
1 to 4 filed petition praying that the 
compromise be rejected. The Subordi¬ 
nate Judge rejected both these com¬ 
promises, on the ground that they were 
not willingly entered into by the defen¬ 
dants and that they were contrary to 
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the provisions of S. 147A of the Bengal 
Tenancy Act. It was not disputed that 
the compromises were made and it was 
not until the trial had begun that it 
ever occured to the defendants 1 to 4 
to suggest that they were in any way 
coerced or influenced in signing and 
filing the petition. The pleader for the 
defendants 14 and 15 was engaged for 
the express purpose of drafting the 
compromise made by ,the defendants 
1 to 4. He was called as witness, and 
from his evidence which I accept it is 
abundantly clear that the defendants 
willingly agreed to the terms. More¬ 
over, it is almost inconceivable that 
these defendants should have admitted 
cutting the trees two months before 
the trial if in fact they had never done 
so, and whether the compromise be 
rejected or not on other grounds it 
forms strong corroborative evidence of 
the truth of the plaintiffs’ allegation 
as to the cultivating of the trees. The 
defendants 14 and 15 were not called 
and produced no evidence relating to 
their compromise. It must be assumed, 
therefore, that they did not dispute it, 
and they have not appeared at the trial 
or in this appeal. It is true the compro¬ 
mise includes matters outside the scope 
of the present action and so far as these 
matters are concerned the Court is 
not bound to record it. The only part 
of the compromise which the Court can 
record is that which deals with the lia¬ 
bility to pay damages. I cannot accede to 
ithe proposition that once a lawful com¬ 
promise is come to and filed by the par¬ 
ties, that one of the parties can after¬ 
wards turn round and repudiate the 
agreement at any time before judgment 
is entered. This contention which was 
urged by the respondents is at vari¬ 
ance with the decision of a Full Bench 
,of the Calcutta High Court in BrojO” 
\durlabh Singh v. Ranianaih Ghose (2), 
|where the wording of S. 375, Civil P. C. 
lof 1882, similar to that of S. 147-A 
of Bengal Tenancy Act, was considered, 
and there arc many other decisions to 
the same effect, it is not necessary How¬ 
ever to deal with this question further, 
as I have come to a clear decision on 
the facts that the defendants are liable. 

On the question of damages I have no 
doubt that the amount claimed is e.x- 
aggerated. I have already dealt with the 
number of trees- that have been impro¬ 
perly appropriated by the defendants 
but 1 cannot accept the value as stated 
by the plaintiffs. In my opinion the 
amounts already recovered from the de- 

~2) 11897] 24~ail OOJfllTjiX 
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fendants 1 to 4 and 14 and 15 are 
enough to satisfy the plaintiffs’ claim 
and these sums appear to have Deen 
paid to the plaintiffs. The plaintiffs 
however were obliged to bring this ap¬ 
peal to have the decree of the lower 
Court set aside. It will accordingly 
be decreed that the judgment and de¬ 
cree appealed from be set aside and 
judgment will be decreed for the plain¬ 
tiffs for the sum of Rs. 87-8-0 against 
defendants 1 to 4 and Rs. 175 against 
defendants 14 and 15 in accordance 
with the terms ot the compromise. If 
these sums have already been paid to 
the plaintiffs it is not intended that 
they should recover them twice. The 
costs here and in the Court below, 
except in so far as they are dealt with 
in the compromise, will be borne by 
each party. 

Jwala Prasad, J. —The plaintiffs 1 to 
to 5 acquired proprietary interest in 
respect of 14 annas share of Mouza 
Parsa including Chaur Chandauli, Par- 
gana Dangsi, bearing Touzi No. 2074, 
by means of two sale-deeds dated 15th 
May and 6th August 1912. Defendants 
1 to 15 are tenants of the village. They 
were in possession of the entire village 
as mortgagees and thicadars. The mort¬ 
gages were two Zarpeshgi deeds of 
28th January 1885 executed by the 
predecessors-in-interest of the plaintiffs. 
On 23rd September 1912 alter their 
purchase of the proprietary interest the 
plaintiffs redeemed the aforsaid mort¬ 
gages of 1885 and deposited the 
amount due thereunder in Court. The 
case of the plaintiffs is that the defen¬ 
dants, taking advantage of their pos¬ 
session of the entire village, got their 
names fraudulently and falsely entered 
in the Survey Record of Rights as 
tenants at fixed rate in respect of the 
lands specified in Sch. 1 of the plaint, 
which were held by them merely aS' 
occupancy tenants, and that alter the 
plaintiffs purchase the defendants cut 
and misappropriated several bamboo 
clumps, sMshum, mango and other big 
trees in the village which belonged 
to the plaintiffs as proprietors of the 
village and that the plaintiffs are en¬ 
titled to the price of the said trees 
as damages. The plaintiffs theretore 
pray for (1) a declaration that the 
defendants 1 to 15 were only occu¬ 
pancy tenants and not tenants at fixed 
rates entered in the survey and (2) for 
a decree tor Rs. 1,075 as damages 
from defendants 1 to 13 in respect of 
the price of the trees said to have been 
cut and misappropriated by them, or 
from defendants 14 to 15, or from any 
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other defendants who may be proved 
to have cut the trees. 

There is an intimation of the intention 
of the plaintiffs to institute separate 
suits in respect of the proprietor? 
kasht of defendnats 1 to 15 in the 
karht of defendants 1 to 15 in the 
survey and also in respect ot a nouse 
said to have been built by defendant 1 
on the plaintiffs’ land without any 
right. Defendants 16 to 22 were Zar- 
peshgidars in respect of some shares 
in the village. Their interest has since 
been purchased by plaintiffs 6 and 7 
and therefre they are pro forma defen¬ 
dants and no particular relief is claimed 
against them. Defendants 1 to 15 resist 
the claim of the plaintiffs, on the ground 
that they are tenants at fixed rates 
in respect of the lands recorded in 
their name as such in the survey Re¬ 
cord of rights and that they have not 
cut the trees in question. The learned 
Subordinate Judge, who tried the suit, 
dismissed the plaintiffs’ claim in toto 
by his judgment dated 9th April 1915. 
Hence this appeal by the plaintiffs. 

During the pendency of the suit two 
compromise petitions were filed before 
the Subordinate Judge, one on 7th 
.•\pril 1914 by the plaintiffs and the 
defendants 14 and 15, and the other 
on 20th April 1915 by the plaintiff's 
and defendants 1 to 4. These petitions 
were however disposed of. After the 
hearing of the suit commenced, defen¬ 
dants 1 to 4 by their petition of 20th 
June 1915 repudiated the compromise 
alleged that the petition of 20th April 
was filed under compulsion and without 
their consent and knowledge. The com¬ 
promise petitions have been disposed of 
by the Subordinate Judge in his final 
judgment of 9th April 1915. The learned 
Subordinate Judge has refused to give 
effect to the compromise on the ground 
that it was not willingly entered into 
by defendants 1 to 4 and that it was 
invalid under S. 147-A, Bengal Tenancy 
Act. It has been conclusively proved 
by the evidence of the witness 5, Babu 
Girdhar Gopal Singh, Pleader, who 
filed the compromise, and witness No. 6 
Hari Har Prasad, the plaintiffs’ kar- 
jjardaz, that the terms of the compro¬ 
mise petition were fully considered by 
defendants 1 to 4, and their allegation 
that they were ignorant of the terms or 
that the compromise was entered into 
under compulsion appears to be wholly 
without any foundation. Defendants 14 
and 15 however have not repudiated the 
compromise of 7th April 1914. It must 
therefore, be held that the compromise 
was duly entered into by defendants 1 


to 4 and 14 and 15, and the learned. 
Subordinate Judge is wrong in hold-) 
ing. otherwise. These compromise petiJ 
lions dealt with several matters that were^ 
neither actually in dispute nor in any 
way related to the suit. There may be 
reason for the parties to have settled 
all their disputes on account of the 
threat given in the plaint that the plain¬ 
tiffs intended to bring further suits re¬ 
lating to them, but as those matters 
were foreign to the scope of the suit 
the Subordinate Judge is right in hold¬ 
ing that they could not be given effect 
to in a decree in this case. The parties 
'have agreed by the compromise that 
the character of the holdings in the suit 
was not that of fixed rates but merely 
kaemi (or occupancy). This, no doubt, 
was a matter directly in issue in the 
suit and the parties were well within 
the purview of law to adjust the dispute 
with regard to it by means of a law¬ 
ful compromise. But as the defendants 
5 to 13 have not joined in the com¬ 
promise, their rights in the holdings 
cannot be affected by the compromise- 
entered into between the plaintiffs and 
defendants 1 to 4 and 14 and 15. The 
compromise petition so far has contra¬ 
vened Cl. 4, S. 147-A of the Bengal 
Tenancy Act and as such cannot be 
given effect to. Besides, it would be 
anomalous to declare that the status 
of some of the defendants in the same 
holding was that of occupancy tenants, 
whereas of the rest of the tenants at 
fixed rates. 

Then remains the adjustment bet¬ 
ween the parties to the compromise re¬ 
lating to the damage claimed by the 
plaintiffs in respect of the trees said 
to have been cut and misappropriated 
by them. The parties to the compromise 
have definitely come to terms as to 
the claim of the plaintiffs for damages 
and have stated that the defendants 1 
to 4 and 14 and 15 have paid to tlic 
plaintiffs their respective shares out of 
that claim, namely, the defendants 1 
to 4 Rs. 83-15-9 and defendants 14 
and 15 Rs. 167-15-6. The defendants 
arc tortfeasors and there is nothing to 
prevent some of the defendants admit¬ 
ting the plaintiff's claim and paving 
a part of the damages. This portion 
of the compromise should have been 
given effect to by the Court and a de¬ 
cree passed accordingly. The Court is 
wrong in not doing so. 

The comeniion of the defendants 
that no decree can be passed in accord¬ 
ance with the compromise, inasmucli 
as the defendants 1 to 4 receded 
from the petition filed by tlicm at the 
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hearing before the decree was passed, 
appears to be without any substance. 
Reliance has been placed upon CL. 2 
of S. 147-A for the aforesaid conten¬ 
tion. The terms of this clause are exact¬ 
ly as those in S. 375 old Code of 
Civil Procedure of 1882. Under that 
section of the Code it was held con¬ 
currently by the High Courts of Cal¬ 
cutta, Bombay and Madras that the 
Courts were empowered to enquire into 
and give effect to a lawful compromise, 
adjustment or satisfaction of a suit by 
the ^ parties even where one of the 
parties repudiated and receded from it 
afterwads in Court [Brojodurlabh Sinha 
V. Ramanath Ghose (2), Goculdas Bul- 
abdas Manii 'acturing Company v. James 
Scott (3), Samibai v. Premji Pragji {4), 
Sridharan Somayajipad v. Puramathan 
Somayajipad (5) TiwdAppasami Nayakan 
V. Varadachan (6)]. No doubt the 
Allahabad High Court took a different 
view \Bandhu Bhagat v. Shah Muham¬ 
mad Tagi (7)]. I agree with the view 
taken by the majority of the Courts 
in India and hold that Cl. 2 of S. 147-A 
clearly empowers the Court to give 
effect to a compromise and pass a 
decree accordingly even if the parties 
subsequently retract from it. The judg¬ 
ment of the Subordinate Judge on this 
point should, therefore, be set aside 
and the decree passed as regards the 
damages claimed by the plaintiffs, so 
far as the defendants 1 to 4 and 14 
and 15 are concerned, in terms of the 
aforesaid compromise petitions. 

As to the claim of the plaintiffs for 
a declaration that the defendants 1 to 
15 arc occupancy tenants and not te¬ 
nants at fixed rates in respect of the 
lands entered in the Survey Record of 
Rights, the Subordinate Judge is right 
in holding that the claim is barred 
by limitation under Art. 120, Limitation 
Act, as having been brought more than 
six years after the final publication 
of Record of Rights which took place 
in 1900. The present suit was instituted 
on 6th November 1913 more than 13 
years after the final publication of the 
Record. The plaintiffs are not entitled 
to any declaration in respect of the 
rharactor of the holdings. It may be 
conceded, as is contended by the learn¬ 
ed vakil on behalf of the appellants, 
that the fact that the claim for declara¬ 
tion is barred by limitation, would not 
prevent the Court from determining that 

(3) L1S92T 10 Horn. 202. 

(4) 2) Bom J04. 

(5) L19021 23 Had 101. 

(0) L1P9G1 19 j\rad 419. 

(71 [1892] 14 All 350. 


the survey entry is wrong, provided 
It was essential for the determination 
of the main or consequential relief a? 
to the damages claimed by the plain¬ 
tiffs. The survey entry, no doubt, raises 
only a rebuttable presumption and does 
not affect any title. But in the present 
case the claim for damages on account 
of the trees has nothing lo do with the 
declaration sought by the plaintiffs as 
to the status of the defendants in respect 
of the lands recorded in the survey as 
at fixed rates. Defendants 1 to 13 have 
been recorded in the survey as tenants 
holding at fixed rates in respect of the 
46 bighas, 1 cottah and 4 dhurs of 
lands in survey Khatas 5, 6 and 21 of 
Mouza Parsa and in Khatas 3 and 5 
of Chaur Chandauli, and defendants 
14 and 15 have been recorded as te¬ 
nants at fixed rates in respect of 
14 bighas, 10 cottas, 15 dhurs in res¬ 
pect of Khatas 3 and 4 of Mouza 
Parsa and in the survey Khata 2 of 
Chaur Chandauli. The claim of the 
plaintiffs for the price of the trees is in 
respect of those standing on the plots in 
Khatas ^ 63, 65. 26, 30, 64 and 6. 
There is no claim for price of the 
trees in respect of any land recorded 
as appertaining to the holding at fixed 
rates of the defendants, except some 
bamboo clumps on plot No. 120, 
Khata 6. This plot, no doubt, has been 
recorded in the name of Sheikh Lal- 
mir, ancestor of defendants 1 to 15, 
as appertaining to his holding at fixed 
rates, but the bamboo clumps have been 
entered as in possession of the pro¬ 
prietors. 

The adjudication of the defen¬ 
dants’ status does not appear to be at 
all necessary in order to determine the 
relief regarding the damages for the 
trees said to have been cut and appro¬ 
priated by the defendants. There was 
no necessity for the Court to record any 
finding on the status of the defendants. 

In spite of this the Court below has 
held that defendants 1 to 15 arc tenants 
at fixed rates in respect of the holdings 
in question. This decision is based on 
the presumption under S. 50, Cl. 2, 
Bengal Tenancy Act, that the defen¬ 
dants held the lands at the same rate 
of rent for 20 years. The Court below 
had relied upon rent receipts filed by 
the defendants from 1279 to 1306. 
The rent receipts (Ex. A to A 5 6) 
however do not shew that the rate 
of rent was paid uniformly for 20 
years. On the other hand, the rents 
have been varving from time to time— 
1279 to 1283 Rs. 47-12-0—1284 to 
1290, Rs. 49-4-0—1291 to 1292, 
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•Rs. 55-2-0. The areas iii the receipts are 
hot mentioned. The ground for the pre¬ 
sumption of the Court below therefore 
fails. The presumption afforded by the 
Survey Record of Rights is rebutted 
by the very receipts filed by the defen¬ 
dants which go to shew that the rents 
were not at uniform rates. The decision 
of the Court below that the defendants 
■were tenants at fixed rates is clearly 
wrong*: and cannot be supported. As 
observed above, there was no necessity 
of determining the status of the plain¬ 
tiffs and the decision of the Court 
below on this point should therefore 
be set aside. It was enough to hold 
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that the plaintiffs’ remedy was barred 
by limitation as not having been 
brought within six years from the final 
publication of the Record of Rights. 

As to the principal relief sought by 
the plaintiffs, namely, damages in res¬ 
pect of the trees said to have been 
cut and misappropriated by the defen¬ 
dants, I would for the sake of appre¬ 
ciation give below a comparative state¬ 
ment showing the claim of the plain¬ 
tiffs and the entries in the Survey Re¬ 
cord of Rights and the report of the 
Commissioner deputed to hold local en¬ 
quiry. This report is dated 8th Decem¬ 
ber 1914. 


Plaintiffs’ claim and Sob. 2 
of the plaint. 


o < 


<4 

ja 


o 

I 

cT 'Name of trees 
> : 
u ] 

9 

{/> ' 


•03 


379 


05 


300 


Two Babool.. 


One Pipal 


'C5 

1 

1 

1 

67 

One Dargaj 
tree. 

C5 

1 

G7 

One bamboo 
chimp. 

26 

197 

Ouc Shisbum 
tree. j 

30 

50 

Ten Mango 
trees. 


•04 [ 105 


•0 I 1-20 


Old 

New 


... 1 
... 0 


One Bargaj, 
throe Shi- 
sliimi trees. 


Entry in the Survey Record of 
Rights finally published on 
18th April 1900 {Kx. 5). 


Price, 


iTeuant’s name 
in Survey 
Number. 


Trees, 


Name of the 
person enter¬ 
ed as in 
possession. 


Per Commissioner’s Re- 
Iport dated 8th December 
1914, at pp. 184-186 
of the Paper-book. 


Rs. 

10 


Sheikh 

Lalmir 


25 I Ditch 


Two Babool 
trees. 


40 I Pathway 


100 


100 


Do. 


Sheikh Inayat 
son of Sheikh 
Gulam Ali. 

Kari, son of 
Neor, 


No Pipal 
tree. 


Ditch 


• • » 


100 


Til roe bamboo| GOO 
clumps old. 


Gait Majruha 


Sheikh Lalmir 


No Bargaj 
tree. 


Nil 


One Shi- 
shum tree. 


One Mango 
tree. 


In posses- One Babool tree standing, 
siou of No trace or roots of the 

tenant. other Babool tree wore 

found on the spot when 
dug about two feet, 
alleged by the plaintiffs 
to have been cut by tho 
defendants. 

No trace of root of any big 
Pipal tree was found on 
the spot pointed out by 
the plaintiffs as re¬ 
cently cut. 

Pathway ... I No trace of Bargaj tree on 

* the spot pointed out bv 
the plaintiffs. 

... I No trace of bamboo clump 
having been cut. 

In proprie- No trace of any tree on 
tor s pos- the spot pointed out by 

session. the plaintiffs. 


Do. 


Guo Bargaj 
tree; uoShi- 
slmin tree. 

Three bam¬ 
boo clumps. 


1918 P/29 & 30 


Do. 


Do. 


do. 


Kabool 
Sheikh and 
others. 

In posses¬ 
sion of pro¬ 
prietors. 


Do. 


do, 


No trace of two bamboo 
clumps. The field was 
over-grown with wild 
plants. There were 13 
bamboo clumps stand¬ 
ing and khoonts of 51 
were found. The clumps 
were old. 
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It would at once appear from the state- 
ment that the plaintiffs can have no 
possible claim to the trees in plots 
Nos. 397 and 195, which in the survey 
were recorded as in possession of the 
tenants, nor to the trees claimed in 
plots Nos. 300 and 67 and the 9 mango 
tress in plot No. 56, as there is no men¬ 
tion of them in the survey record, nor 
has it been shewn that they were since 
planted or that they stood there at any 
time or at the time of the alleged cut¬ 
ting. 

The claim of the plaintiffs with res¬ 
pect to a Shishum tree in plct No. 197 
and an old mango tree in plot No. 56 
and three bamboo clumps in plot No. 120 
appear to be well founded, as they have 
been recorded in the survey as in posses¬ 
sion of the proprietors. The Commis¬ 
sioner’s report supports this and also 
that they have disappeared except 13 
bamboos from one clump on plot No. 120. 
There wore also seen roots of 61 bamboos 
cut from that clump. The evidence in 
the case has clearly established that the 
defendants cut the trees away and the 
reason given by the Court below for dis¬ 
believing the evidence appears to be in¬ 
sufficient and based upon misapprehen¬ 
sion. I therefore disagreeing with the 
view of the Court below hold that the 
defendants cub the trees and the plain¬ 
tiffs are entitled to the damages caused 
to them by the defendants’ misappro¬ 
priating the same. In the zarpesbgi 
deed of 1885, Ex. 2, whereby the defen¬ 
dants were led into possession of the 
village as zarposbgidars, it is clearly 
stated that 

‘ ‘tho zarpcsbgiclars should not bo allowed to plaut 
or cut any trees, nor should they allow au> body 
else to do eo aud in case of their catling by 
themselves or by any other person they should 
be liable to pay the proper price therefor to¬ 
gether with damages.” 

Tho rights in the zarpeshgi deeds were 
vested in the plaiutiffs by virtue of their 
purchase in 1912 and the plaintiffs are 
therefore entitled to the price of the 
trees cub by the defendants- themselves 
or through others. The defendants are 
thus liable for damages. It is however 
dilljcult to assess the exact amount of 
damages. The prices of the trees as 
stated by tho plaintiffs in the plaint are 
as follows : 


Es. 

(1) One Shishum tree on plot 

No. 197 ... 100. 

(2) The price of one old and 
nine new mango trees on 
plot No. 56, put down to¬ 
gether at Rs. 100, and 
therefore of one old mango 

tree probably comes to ... 10 or 12 

(3) Three bamboo clumps on 

plot No. 120 ... 600 

The plaintiffs have not given enough 
material upon which the price could 
reasonably be fixed by the Court and the 
evidence on the point is too vague. There- 
is no evidence as to the number of bam¬ 
boos that were cut by the defendants. 
The clump, the brace whereof the Com¬ 
missioner found, consisted of 61 cut and 
13 standing bamboos, making a total of 61 
bamboos in that clump There is noth¬ 
ing to shew that the other two topes 
bad more bamboos in them than this 
one. The total bamboos cub w ould there¬ 
fore nob exceed 200 in number. Tho 
price of the bamboos cut would thus nob 
exceed Es. 100. The price of the old 
mango tree has not been clearly stated 
either in the plaint or in the evidence 
and may roughly be pub as Es. 10, and 
the price of the Shishum tree is stated 
by the witnesses to be Rs. 90. This is 
all guess. It is however clear that the 
plaintiffs have exaggerated their claim 
and have failed to substantiate the figures 
mentioned in the plaint. 

The plaintiffs have realised by means 
of compromise from defendants 1 to 4 
Rs. 83-15-9 as proportionate share cf 
the price of the trees and bamboos claim¬ 
ed by them, as per compromise petition 
dated 20th April 1915, at p. 19 of the 
paper book, and from defendants 11 to 15 
their proportionate share Rs. 167-15-6- 
as per compromise petition dated 7fch 
April 1914, at p. 186 of the paper book. 
The plaintiff’s have thus realized from 
the defendants the sum of Rs. 251-15-^ 
according to the aforesaid compromise 
petitions. This amount would probably 
appear to represent the entire amount of 
the damages the plaintiffs were entitled 
to get from all the defendants. Taking 
this view of the case the plaintiffs have 
already realised from some of the defen¬ 
dants the price of the trees that were 
out by the defendants and are not there¬ 
fore entitled to realise anything from the 
remaining defendants. 1 therefore agree 
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to the order proposed in the case by the 
Hon'ble Chief Justice. 

V.S./r.k. Decree set aside. 

A. I. R. 1918 Patna 227 
Mullick and Thornhill, JJ. 

'Paltu, Singh and others — Accused — 
Petitioners. 

V. 

Emperor —Opposite Party. 

Criminal Revn. No 228 of 1918, Deci¬ 
ded on 2nd July 1918, against order of 
Sess. Judge, Bhagalpur, !)/• 3rd May 
1918. 

(a) Penal Code (45 of 1860). S«. 147, 149 
and 325 —Separate convictions and sentences 
under S 325 read with S. 149 and under 
S, 147 are illegal. 

In addition to a conviction under S. 14~, an 
accused who has himself caused grievous hurt 
to the opposite party cannot be separately con¬ 
victed under S. 325 of the Code, [P 228 O 1] 

Separate convictions and sontencos therefore 
under S. 325 read with S. 149,1. P. C., and S. 147 
of the Code are illegal. [P 228 0 1] 

(b) Precedents—Patna High Court will not 
depart from decisions of Calcutta H’gb Court. 

Where there is a loog course of decisions by 
the High Court of Calcutta upon a particular 
point, the Patna High Court will not depart from 
that settled course. [.P 228 G 1] 

P. R. Das and Abani Bh'iisan Mukher- 
jee —for Petitioners. 

Manohar Lall —for the Crown. 

Mullick, J. — The petitioners Paltu, 
Sarju, Jinpal and Jahar Singh have been 
sentenced for rioting with the conamon 
object of committing theft in respect of 
the crops of the complainant JuglaU 
•Tuglal and his brother Hitlal were injured 
on Juglal’s side, while Paltu w’as injured 
on the side of the petitioners. The trial 
Court found all the petitioners guilty of 
rioting under S. 147, and of grievous hurt 
under S. 325 read with S. 149, I. P. G., 
and sentenced them to six months’ rigorous 
im[)riaonm 0 nt for each otfeuco, the punish¬ 
ments taking effect consecutively. On 
api)oal the learned Sessions Judge has 
aHirnied the oonvictione. <and two of the 
sontonces, observing that Sarjuaud Jinpal 
had bisen shown by the evidence to have 
taken part in the assault and that in 
their case tlie af>pljcation of S. 149,1. P. C.. 
was not necessary. In regard to the other 
two appellants before him the learned 
So.ssioiis Judge observed that although 
they wore not shown to have themselves 
struck any one separate sentences were 
nob illegal. Tlie learned Judge has relied 
on_Quei;n-Empres±^ v. Dana Piinja (1), 

U) [1893] 17 Bom. 2G0. -- - 


but reduced the sentences on Paltu and 
Jahar to one month’s rigorous imprison¬ 
ment for the offence under Ss. 325 and 
149, I. P. 0. Now theonly question that 
has been argued before us is whether 
separate sentences are legal. The learned 
Sessions Judge has not altered the con • 
victions recorded by the trying Magis¬ 
trate, and we take it that Sarju and Jin¬ 
pal still remain convicted, not of the sub¬ 
stantive offence of grievous hurt under 
S. 325, I. P. 0., but of a constructive 
offence under that section by reason of 
the application of S. 149, I. P. C. Obvi- 
ously the learned Sessions Judge could 
not have set aside the convictions under 
Ss. 325 and 149, I. P. O., and substitu¬ 
ted a conviction under S. 325, 1. P. C. 
because these two petitioners were not 
charged with the substantive offence in 
the trial Court, nor would it bo proper 
for us in revision to convict them of this 
offence in the absence of any opportunity 
to plead to a charge in respect of it. 

We will therefore only consider whe¬ 
ther the separate convictions and senten¬ 
ces under S. 325 read with S. 149, I. P, C. 
against all the petitioners are legal! 
Here upon the facts it is not clear who^ 
ther the offence of rioting was complete 
before grievous hurt was caused to Juglal 
and Hitlal. It may be that the blows 
which caused these injuries were them- 
selves the acts which turned the unlaw¬ 
ful assembly into a riot. As has been 
observed in Queen-Empress v. Bisheshar 
(2), it is nob generally possible in a riot 
of this kind bo say that the offence of 
rioting was complete before tho grievous 
hurt was caused. It is contended how. 
ever that assuming that the grievous hurt 
was itself the act which turned the uu. 
lawful assembly into a riot, the law justi- 
fies soparafe sentences. I think it is 
clear that the weight of authority in the 
High Courts of Allahabad and Bombay is 
in favour of the view that not only can 

separate convictions be recorded undfir 
S. 116, I. P. C.. and S. 325 read with 
S. 119, I. P.O., hut separate I>unisliinent8 
may also be imposed. On the point whe- 
thojr the punishments aro controlled by 
S. 7J, I. P. C.. the opinion in t-he Allah i- 
bad Court is in tl.e negative while no 
clear deo:8iou exists in the Bombay 
Gonrt: ^eQu^en.Empress v. Ham Sarup 
Ki) And Queen Empress v.Bana Punjn(-{) 

(2) [1887] 9 .4117045; - 

(3) [1885] 7 All. 757. 
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In tha High Court of Calcutta the 
view now accepted is that separate con¬ 
victions and therefore also separate sen¬ 
tences are illegal and that in any event 
S. 71, I. P. 0., applies: Nilmony Poddar 
V. Queen-Empress (4). This view seems 
to be based upon the consideration* that 
although the acts may constitute o£fenoes 
falling under two separate definitions, it 
is unfair to convict a man for two offen¬ 
ces for the same acts. 

In regard to the point whether in addi¬ 
tion to a conviction under S. 147,1. P. 0., 
an accused who has caused grievous hurt 
himself can be convicted under S. 325, 
I. P. C., the recent cases in the High 
Court of Calcutta are against a separate 
conviction: s,QeRa7ndihalv. Empress {6), 
Hridoij Mondal v. Jagananda Das (6). 
On the other hand the Allahabad and the 
Bombay Courts seem to be of opinion 
that separate convictions are legal and 
that the punishment is not controlled by 
S.71,1. P. C. : Queen Empress v. Dungar 
Singh (7), Queen-Empress v. Sana Punja 
(l). It is to be noted that the opinion of 
the Bombay High Court upon this point 
was an obiter dictum, and that in the 
I^resent case, upon rny view of the learned 
Sessions .Judge’s order, the question of a 
separate sentence under S. 325, I. P. C., 
does not arise. 

Following the view accepted by the 
High Court of Calcutta, I think that in 
the present case the convictions under 
3s. 325 and 149, I. P. 0., cannot be sus¬ 
tained. In this Court we have adopted 
the principle that where there is a long 
course of decisions by the High Court of 
Calcutta upon a particular point, this 
Court will not depart from that settled 
course. Separate convictions and sentences, 
^therefore under S. 325 read with Ss. 149 
jand 147, I. P. C., cannot be sustained. 
IWe will however follovv the course which 
was adopted in Hridoy Mondal v. Jaga. 
nanda Z)as(6) by Prinsep and Stanley, .T.I., 
and treat tho sentence in regard to each 
prisoner as a consolidated sentence, and 
while setting aside the conviction under 
S. 147. I. P. C.. we sentence the peti¬ 
tioners before us under S. 325, I. P. C , 
read with S. 149, I. P. C., to rigorous 
imprisonment for one year each in the 


(n [is'sa] ir. Oai. 412 . 

(0) [IP'.SOI 3 C. w. N. 17-t. 
fC.) noooj 1 C. W. N. 245. 
(7) 7 All. 29. 


case of Sarja and Jinpal and 7 months in 
the case of Paltu and Jahar. 

Thornhill, J —I agree. 

v.s./r.k. Order modified. 

* • 
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JwALA Prasad, J. 

Bansi Singh and others —Petitioners. 

V. 

Emperor —Opposite Party. 

Criminal Revn. No. 352 of 1917, Deci¬ 
ded on 9bh November 1917, from order of 
Dist. Magistrate, Giya, D/- 20bh August 
1917. 

(a) Criminal P. C. (5 of 1898), S, 145—Dis* 
pute as to possession—Proceedings under 
S. 145 is proper but where one party is al¬ 
ready in possession protracted enquiry under 
S. 145 against him is unjustifiable. 

Where there is a dispute as to the possession o{ 
property between the parties, S. 145, Criminal 
P. C., is the proiJcr section which would, in a 
proper enquiry, determine once for all the rights 
of possession of the party to tho property in dis¬ 
pute; but in cases whore the possession of the 
property is with .any of the parties, it would be 
equally hard to institute a protracted enquiry 
under S. 145 against him. LP 229 0 1] 

(b) Criminal P. C. (5 of 1898), Ss. 144 and 
145—One party in possession—Other party 
must be restrained under S. 144—Magistrate 
has to decide as to who was then in posses¬ 
sion—High Court can interfere only if there 
is no material. 

If the Magi.strate is satisfied that one of the 
parties is in possession and that an imminent 
danger of a bre.ich of the peace is impending, it 
is incumbent upon the ^lagistrato to maintain 
the party in possession and forbid the party who 
is not in possession by an order under S. 144. 
The question is one for the I^Iagistr.ate to decide 
which party was iu possession at th.at stage. If 
there is no material before the Magistrate, then 
tho High Court can interfere upon tho ground 
that there was no material before the Jlagistrnte 
to decide possession in favour of one of the par¬ 
ties, and to take action against the other party 
under S. 144 ; but if there is material before the 
Magistrate ho is tho only .Judge as to whether 
the material is sntficient or not, and if upon the 
materials placed before him he is satisfied that 
o<ie of tho parties is in possession, the order under 
S. 114 against the party interfering with his pos¬ 
session is not witiiout jurisdiction at all. 

[P 229 C 2] 

G. C. Pal — for Potibionara. 

Government Advocate —for bbe 

Crown. 

Judgment.—This is a'u application 
against an order of the District Magis¬ 
trate of Gaya, dated 20th August 1917, 
affirming an order of the Sub-divisional 
Oificer of Gaya, passed under S. 144, 
Criminal P. C. The order of the Magis¬ 
trate of 16th August 1917 was passed 
under the following oircumstaacos: On 
the report of the Police of an imminent 
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danger of a breach of the peace impend¬ 
ing between the petitioners and the op¬ 
posite party, a notice under S. 144, Cri¬ 
minal P. C., was issued by the Sub.divi¬ 
sional Magistrate on 19th July 1917. In 
obedience to that notice the parties show¬ 
ed cause. The Sub-divisional Magistrate, 
upon the materials that were placed be¬ 
fore him, came to the conclusion that the 
land in dispute was in the possession of 
the opposite party. He accordingly dis¬ 
charged the notice under S. 144 against 
that party and made the notice absolute 
against the petitioners. Against that 
order of the Sub-divisional Magistrate, 
the petitioners moved the District Magis¬ 
trate. The District Magistrate also came 
to the same conclusion. After setting 
forth the reasons, the District Magistrate 
concluded that the crop of 1916 was 
grown by the mohunt and possession had 
rightly or wrongly remained with him 
ever since. Accordingly the order of ti)o 
Sub-divisional Magistrate was affirmed 
by him. 

There is no question regarding the 
jurisdiction of the Magistrate to pass the 
order under S. 144. In this case the 
order passed by the Magistrate is there- 
fore nob subject to revision by this Court. 
It has been contended by the learned 
counsel for the petitioner that the order 
of the District Magistato is bad, inas¬ 
much as it decided possession in a pro- 
ceeJing under S. 144. and that the pro¬ 
per proceeding to be instituted in this 
case was under S. 145, Criminal P. C. 
Certain authorities have also been placed 
before me by the learned counsel for the 
petitioner in support of his contention, 
that in a case where a dispute was re¬ 
garding the possession over a property 
ths proper saobion to be adopted is S. 145 
of the Cole and not S. 107 or 144 of the 
Code. After reviewing the authorities 
cited to me, I do nob think that any hard 
and fast rule can be laid dovvn upon this 
point. It has to be determined in the 
circumstances of each case what section 
is the proper section to bo adopted. No 
|doubt. vvben there is a dispute as to the 
possession of the property between the 
p.trties, S. 145 is the proper section 
which would, in a proper inquiry, detar- 
|tnine once for all the right of possession 
iOf the party to the property in dispute: 
jbuj in cases where the possession of the 
jproperty is with any of the parties, it 
jwould be equally hard to institute a pro¬ 


tracted inquiry under S. 145 against him 
The party in possession is entitled to be 
maintained in possession and to invoke 
the aid of the Magistrate to prevent dis¬ 
turbance of his possession by all possible 
means provided for in the Criminal Pro¬ 
cedure Code. If the Magistrate is satis- 
tied that one of the parties is in posses¬ 
sion and that an imminent danger of a 
broach of the peace is impending, it is 
incumbent upon the Magistrate to main- 
tain the party in possession and forbid 
the party who is not in possession by an' 
order under S. 144, Criminal P. C. 

The question is one for the Magistrate 
to decide which party was in possession 
at that stage. If there is no material 
before the Magistrate, then the High 
Court can interfere upon the ground that 
there was no material before the Magis- 
trato to decide possessiou in favour of 
one of the parties, and to take action 
agiinst the other party under S. 144: hut 
if there is material before the Magistrate 
he is the only Judge as to whether the 
material is sudicienb or net, and if upon 
the materials placed before him he ie 
satisfied that one of the parties is in 
possession the order under S. 144 against 
the party interfering with his possession 
is not %vithout jurisdiction at all. In the 
present case the report of the Police was 
to the effect that the opposite party was 
in possession of the land; that tlie crop 
was grown by him in the year 1916; and 
that the land was cultivated by him in 
the present year. Upon that report the 
Magistrate did not think it desirable to 
hold that the possession was with the 
opposite party. He issued notice upon 
both parties in order to give tliem an 
opportunity to appear before him and to 
show whether the report of the Police 
was corrector not in favour of the oppo¬ 
site party. The cause was shown, as I 
have said before, and from the summary 
of the materials that the Magistrate has 
given in the judgment, it appears that in 
about May or .Juno 191G, the land in dis¬ 
pute along with the entire village in 
which the land is situate was in the pos¬ 
session of the opposite party by means 
of a thicca which was to exjiiro in the 
year 1323, corresponding to 1916, May 
or June. The lease expired and posses¬ 
sion of the village was surrendered to the 
petitioners who are the proprietors of the 
village. This was about IMay or .Tune 
1916. 
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In November 1916, a report was male 
to the Police by thedatladar of the circle 
that the opposite party, the Mohunt, was 
catting the crop of the land in dispate. 
The land in dispute was recorded in the 
survey as in possession of the opposite 
party, but his status was entered as that 
of a thiccadar whereas he claimed to be 
the jagirdar of the land in dispute. The 
Magistrate therefore had before him the 
fact that the opposite party was in pos¬ 
session of the land prior to the year 1916 
and that he continued in possession of it 
in November 1916 after the lease had ex¬ 
pired, although the village was surren¬ 
dered to the opposite party. Upon these 
materials he was satisSed that there was 
clear possession with the opposite party 
over the land in dispute. There v/as thus 
material before the Magistrate; but whe¬ 
ther it was sufficient or not it is not for 
me to say. We cannot interfere in revi¬ 
sion with the findings of possession 
arrived at under S. 144 for the purpose 
of taking action under that section. 
Whatever be the effect of that finding it 
is not for me to discuss it here. It is 
sufficient for the purpose of disposing of 
tliis Rule to say that the Magistrate had 
jurisdiction and that lie had materials 
before him to enable him to come to a 
certain cooclusion regarding the party in 
whose favour the order under S. 144 was 
passed. In the circumstances I decline 
to interfere. The application is rejected. 

v.s./r.k. Applicatioji rejected. 
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Roe and Ooutts, JJ. 

Bishandayal Singh and others — Do- 
fen d.ints—Appellants. 

V. 

Mt. Jaiseri Kuer and others —Plain¬ 
tiffs and Defendants —Respondents. 

Appeal No. 41 of 1016, Dacidad on 
26th .Tuno 1918, against original decree 
of Sub.Judge, 3rd Court, Patna, D/. 25th 
February 1916, 

(a) Hindu Law —Succession — Bandhu — 
Bandhu is defined as Bhinna Gotra Sapinda — 
Sister's son is Bandhu. 

Tlie term “Bandbu" has been defined in the 
Mitakshara as a Bhinna Gotra Sapinda, that is 
lo say, sprung from a different family but con¬ 
nected hv common corporeal particles, or by con¬ 
sanguinity. LP 231 C 2] 

A sister’s .son is a Bhinna Gotra Sapinda and 
is therefore a Bandhu. LP 231 0 21 

(b) Hindu Law — Alienation — Widow— 
Necessity—Performance of Gaya Shradh con- 


stitiitfis ^ necessity for aliei>etion provided 
income is proved insufficient. 

The performance of the Gaya Shradh ceremony 
of a deceased Hindu is a legal necessity. In 
order however to make it binding upon the estate, 
so as to enable the widow of the deceased to raise 
money on the security of the estate, it must be 
proved that there was no sufiScient income from 
the estate to meet the expenses of the ceremony. 

/ X ^ tP 234 0 1] 

fc) Civil P. C. (5 of 1908), O. 6, R. 17— 
Written statement raising new point after 
issues are framed cannot be allowed. 

Where more than a year after the settling of 
issues in a suit, when the case was completely 
ready for hearing, the defendant sought to be 
allowed to put in a fresh written statement 
raising a completely now point about which tho 
defendant had no real information ; 

Held : that he could not na allowed to do so. 

[P 293 C 1] 

(d) Benamt—Sale—Proof—Ostensible pur¬ 
chaser not in possession—Coupled with other 
circumstances it proves that sale is benami. 

Where from tho circumstances surrounding a 
sale it is probable that the transaction is a 
benami one, the probability becomes a certainty 
when it is found that tho ostensible purchaser is 
neither in possession of the property nor of the 
sale-deed. ' [p 233 0 21 

Purnendu Narayan Sinha, Ganesh 
Dutt Singh. Naresh Chandra Sinha, 
Krishna Sahay and Jalgobind Prasad 
Sinha —for Appellants. 

Pugh, Gangadhar Das, Sivanandan 
Rai and Chandra Sekar Banerji —for 
Respondents. 

Coutts, J. —This was a suit for reco¬ 
very of possession with mesne profits of 
Mouzah Jamalpur Burhya, Perganna 
Gyaspuf, Touzi No. 132. Plaintiff 1, 
Isbri Prasad Rai, brought the suit as 
reversionary heir of one Surjun Singh, 
and plaintiffs 2 and 3 were made parties 
as plaintiff 1 has mortgaged a part of the 
property sued for in order to defray the 
expenses of the suit. It is necessary 
shortly to state the facts which have led 
up to the institution of the suit. The 
following genealogy will show the relation¬ 
ship of fche plaintiff to Surjun Singh: 
(For genealogy see p. 231). This ge¬ 
nealogy was disputed at the trial of 
the suit, but it is now admitted to be 
correct. Baijnath Singh died leaving as 
his survivors Surjun Singh, a minor, Mt. 
Man Koer, his widow, and Mt. Bibo, his 
daughter. Surjun Singh died leaving !Mt. 
Man Koer and Mt. Tjakhpatbi, his wife, 
who succeeded to his property. In 1881 
Mt. Bibo died leaving Portab Narain and 
other sons who died childless. On 3rd 
March 1912 Parbab Narain died leaving 
plaintiff 1 only, Ishri Prasad, the other 
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Patna 231 


I 


Babu Surjan Singh (dead)=Mt. Lakhpatti Koer, widow. 


I 

, Mt. Biira Koer 

daughter of 

B. Baijnath Singh (deceased). 


I 

B, Sham Naraiu Rai 
(died isaueless). 


B. Pertab Narain Bai. 

B. Iswari Pershad Bal, 
plaintiff 1, 


B. Hacakh Narain Rai B. Sheo Narain Rai 
(died issueloss). (died issueless). 


SODS of Mb. Bibo having by this time died. 
This history of the family may also be 
taken as now undisputed. The plaintiff 
alleges that the property in suit was 
acquired by Mb. Man Koer during the 
minority of Surjun Singh and from the 
income of his estate. 

The first point taken in this appeal is, 
that the Subordinate Judge has wrongly 
refused to accept written statements 
which were filed by the defendants on 
23rd February 1915. The importance of 
these written statements, which it is de¬ 
sired to bring in, is that in them for the 
first time an allegation was made by the 
defendants that the property in dispute 
was not the property, either ancestral or 
acquired, of Surjun Singh, and that there¬ 
fore the plaintiffs have no right to sue. 
The learned Subordinate Judge refused 
to accept them, on the ground that the 
defendants could not be allowed to set 
up a new and inconsistent defenoeat such 
a late stage of the case, and, in my 
opinion, he has done so rightly. The suit 
was filed on 5tb January 1914, and in 
para. 4 of his plaint, the plaintiff stated 
that 

“bbe property was one of the properties apper* 
iaining to tbe estate of Babu Surjun Singh and 
It had been acquired during his minority through 
lylt. Man Koer out of the income of his estate. 
Babu Surjun Singh held and enjoyed possession 
of the said property as owner.” 

This is a very distinct statement as to 
how the property was acquired, and in 
the original written statements filed by 
the defendants in April 1914 there is no 
suggesti-'D or allegation that this state¬ 
ment made in the plaint was untrue. 
Issues were framed on 5th May 1914 bub 
it was not until nearly a year later that 
the defendants asked to bo allowed to pub 
in these new written statements. By 
this time the case was completely ready 
for bearing and the hearing was actually 
to begin on the following day. It would 
obviously have been unfair to allow the 


defendants to raise a completely new 
point at this stage, and more particularly 
so when the wording of the written state¬ 
ment shows clearly that the defendants 
had no real information on the matter. 
Heference has been made to the ruling in 
Sri Rang Behary Lai v. Ranchheyya 
Lai (l), bub this is clearly against the 
appellants. 

The second point which has been urged 
is that the plaintiff has nob proved his 
heirship, and in regard to this two argu¬ 
ments have been advanced. The genealogy 
pub forward by the plaintiff has now 
been accepted by the appellants and this 
genealogy shows that the plaintiff is the 
sister’s son of Surjan Singh, but it is 
contended that a sister’s son is not a 
Bandhu and that therefore the plaintiff 
is not an heir. This contention is, in my 
opinion, untenable. Tbe term Bandhu 
has been defined 'in the Mitakshara as'a 
Bhinna Gobra Sapinda, that is to say. 
sprung from a different family bub con 
nected by common cori^oreal particles, or 
by consanguinity. This has been held in 
a long series of rulings, namely: Lallu 
bhai V. Mankiivarbai (2), Lallubhai 
Bapubhai v. Cassibai (3), Uniaid Baha. 
dur V. Udoi Cliand (4). Babu Lai v. 
Nanka Ram (5), and Ramchandra 
Mariand Waikar v. Vinayak Venkatesh 
Kothekar (6), and the enumeration of 
Bandhus has been given in the Mitakshara 
but it has been authoritatively settled 
that this enumeration is not exhaustive. 
The law was very fully considered in 
Babu Lai v. NankuRam (5) and in Ram- 
Chandra Martand Waikar v. Vinayak 
Venkatesh Kothekar (6), and I need only 

(1) L1912113 I. C. 128. “ 

(2) U877-781 2 Bom. 388. 

(3) L1880-811 5 Bomll0=7 I. A. 212 = 1 Sat- 

1G4 (P Cj. 

(4) (18811 G Cal. 119. 

(5) 118951 22 C.al 339, 

(C) A I R 1914 P. C. 1=42 Cal. 384 = 25 I. C. 

290=41 I. A. 290 (P C). 
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refer to the conclusion of their Lordships 
of the Priv'y Council in the latter case: 

The conclusion to whicli a close examination 
of tbe authorities leads theiv Lordships may be 
, briefly stated as follows: (a) that the Saninda re¬ 
lationship 0)1 which the heritable light of 
collaterals is founded, ceases in tbe case of the 
Bhinna Gotra Sapinda with the fifth degree from 
the common ancestor, and (b) that in order to 
entitle a man to succeed to the inheritance of 
another, he must be so related to the latter that 
they are sapindas of each other, which is only a 
paraphrase of iifanu’s rule.” 

Applying thia principle to the present 
case, the plaintiff is a Bhinna gotra 
Sapinda well within the degree laid down 
in this ruling and the further test that 
tlie plainti fi and Surjun Singh are sapindas 
of each other is also satisfied. It is next 
argued that even if this is so, the plain¬ 
tiff cannot succeed if there is any Gotia 
between him and Surjun Singh, and that 
he is bound to establish by reasonable 
evidence that he is the nearest heir. I 
am not satisfied that in the present 
case there is any such onus on the plain¬ 
tiff. In his plaint he clearly stated that 
he claimed the property as a Bandhu 
and made a distinct statement as to 
how this claim arose. The defendants 
in their original written statement sim¬ 
ply contendel that the genealogy was 
false, but that even if it were true a 
sister’s son was not a Bandhu and could 
nob succeed: they made nosuggestion that 
there was any intervening gotia between 
the plaintiff and Surjun Singh. If they 
had wished to raise this point, it was, 
in my view, necessary for the defendants 
to have stated it distinctly. The matter 
however is not of great consequence, be¬ 
cause I am satisfied that even assuming 
that the plaintiff was bound to establish 
by reasonable evidence that he was the 
nearest heir, he has succeeded in doing 
so. It appears that Surjun Singh was of 
the Kesliab Gotra and the contention of 
the learned Rai Bahadur is that the plain, 
tiff should have established that there 
was no Keshab Gotra in existence who 
can bo preferred to him. To require tbe 
plaintiff to search throughout India for 
a Keshab Gotra would be unreasonable, 
an<l what he did do was, I consider, suffi¬ 
cient. He says that he know of no 
Keshab Gotra except in Patna and he was 
satisfiel that they could not be preferred 
to him. There is no contradiction of this 
and we must accept his statement on this 
point, Up till a very late stage there 
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was no suggestion of there being any 
Keshab Gofcras elsewhere. 

The first suggestion of this was made' 
in the cross examination of the plaintiff 
on the first day, and then the suggestion 
was that there were Keshab Gotras in 
Benares. This was dropped however on. 
the following day and it was then sug¬ 
gested that there were Keshab Gotras in.' 
Allahabad. No names however were sug¬ 
gested and the plaintiff denied all know¬ 
ledge of there being such Keshab Gotras. 
Subsequently the defendants developed 
this portion of their case and brought 
forward an alleged Keshab Gotra, Beni 
Madhub. This man was produced by one 
of tbe defendants’ witnesses, Bishen- 
dayal. The evidence given by both these 
witnesses, as has been clearly shown by 
the learned Subordinate Judge, is false. 
There is nothing therefore to show that 
there' is any intervening Gotra in exis¬ 
tence and the plaintiff has, in my opinion,, 
done all that was necessary to show that 
there is no such Gotra in existence. The 
next point on which arguments have 
been addressed to us is the purchase by 
Nand Kishore. It is now admitted that 
Nand Kishore was the servant of the 
family of defendants 1 to 17, but it is 
argued that, although this is so, the pur¬ 
chase from Mt. Lakhpatti was a bona 
fide purchase by him and not made- 
benami on behalf of these respondents. 
This question of benami has been very 
fully and carefully dealt with by the 
learned Subordinate Judge. 

The only witnesses to the deed who' 
have been examined are Basant Lai and 
Paryag Singh. The former was a servant 
of the defendants from before the time of 
the execution of the deed and Paryag- 
Singh has been reckless in his statements 
in support of the defendants’ case. Tbe 
learned Subordinate Judge has therefore 
rightly not relied on the oral evidence. 
Certain documents however have been 
shown to us to show that Nand Kishore 
dealt with the property after the sale. 
Transactions however were bound to be 
mad© in the name of Nand Kishore 
shortly after the saleand thesedocuments 
do nob carry us much further. In the 
absence of reliable evidence we must bo 
guided by the circumstances of the case, 
and having regard to these circumstances, 
there is no doubt, in iny mind, that the 
sale was a benami one. The property was 
sold on 15th July 1884 for a considera- 
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tion of Rs. -21,454. Now ifc has been 
established that Nand Kishore’s private 
income at that time was only about 
Rs. 150 a year. There is no evidence, 
nor is there any suggestion, that he bor¬ 
rowed money to make this purchase and 
it is impossible to believe that he could 
have done so from his own funds. If 
however he had managed to do so, it 
cannot be doubted that he would have 
done all in his power to keep the pro- 
perty, yet we find that three years after 
the purchase there was a default in pay¬ 
ment of revenue and the property was 
sold for the small arrear of Rs. 13-2.11. 
Of the arrear and of the sale Nand 
Kishore had full notice. There can also 
be no doubt that the purchase-money was 
not withdrawn by Nand Kishore. The 
balance of the purchase-money amounted 
to Rs. 16,000, yet three years later we 
lind that Nand Kishore was reduced to 
borrowing a sum of Rs. 1,000 for which 

a bond (Ex. 66) was executed in 1910 
from which it appears that up to that 
elate he had not been able to repay the 
amount. 

To meet these difhculbies the defen¬ 
dants have attempted to set up a new 
case, namely that the purchase was by 
Nand Kishore jointly with another 
member of his family, Nand Lai. There 
is nothing however to support this case 
which was not made in the written state¬ 
ment, and as many years before the sale 
Nand Xishoro and Nand Ijal soparated, 
there seems no doubt that the story is an 
afterthought. That the purchase was 
made by Nand Kishore is therefore in the 
highest degree improbable and this im- 
probability becomes a certainty, when we 
find that ha was neither in possession of 
the property nor of the sale-deed. The 
evidence on this point has been very 
carefully considered by the learned Sub¬ 
ordinate Judge and I find no reason to 
liffer from his conclusions. The sale- 
deed was filed by these defendants in a 
^succession certificate case, and in con- 
iDOxion with this there is a very sigoi- 

jfioant matter which leaves no doubt’ in 
itny mind us to the benami nature of the 
purchase. ^ The succession certificate case 
lot to a suit hy Mb. Lakhpati Kuer and 
Mt. Ganesh Kuor against Bishandayal 
Singh and others in respect of -Jamalporo 
and to other Mouzahs. In this suit 
they stated that Jamalpore was purchased 
benami in the name of Nand Kishore. 


The suit was contested by defendant 1 
but in the written statement the allega¬ 
tion of benami was not denied, and finally 
the suit was decreed on compromise. It 
is certain that if the purchase bad not 
really been benami, the defendants wouldt 
have denied . the allegation and wouldi 
have pleaded that the suit was not main-' 
tainable under S. 36 of the Sale Law. 

The next point argued is with regard to 
legal necessity, and it is contended that 
the sale by Mt. Lakhpatti was good be¬ 
cause it was to obtain funds for the con¬ 
struction of a temple and the installa¬ 
tion of idols and for performing the Gaya 
Shradh for her husband. The temple 
has been oonstructel and the idols have 
been installed. It is conceded that ordi¬ 
narily this would not constitute an item 
of legal necessity, as however there is a 
recital in the sale-deed that the* temple 
was to be constructed in compliance with 
the*wjshes of her ancestor; it has been 
argued that this is sutficiont, and reliance 
is placed on the ruling in Nanda Lai 
v. Jagat Kishore Aeharjya (7). In that 
case their Lordships of the Privy Coun¬ 
cil held 

"that under ordinary circumstances and apart- 
from statute, recitals indeed can only bo evi¬ 
dence as betA'cen the parties to tho conveyance 
and those who claim under them." 

But in that particular case they did 
not think those recitals could be disre- 
garded, nor on the other hand did they 
consider that any fixed and inflexible 
rule could be laid down as to the proper 
weight which they are entitled to receive. 
The essential portion of this judgment 
for the purposes of this case is the fol¬ 
lowing: 

"It is only necessary that a repro.seutaliou 
should liavo been made to tbo purchaser that 
such necessity existed and that he should have 
acted honestly and made proper inquiry to 
satisfy himself of its truth. The recital is clear 
evidence of the representation, and if the cir¬ 
cumstances are such .as to justify a reasonable 
belief that an inquiry would have confirmed its 
truth, then when proof of actual inquiry has 
become impossible, tho recital, coupled with such 
circurnstancos, would be sutlicient evidence to 
support the deed". 

The fjueation is wliether the circum¬ 
stances are such as to justify a roisonable 
belief that an inquiry would have con- 
firmed the truth of the recital. In tliat 
case the circumstances did, but in tliis 
case they certainly do not. Tho oral evi- 
dence as to the directions of Sinjun 


(7) A. I. R. 191G P. 0. 110=44 Cal. 13C=c 
I. C. 420=43 I. A. 249 (P. G.j 
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Singh is given by Paryag Singh; bat this 
evidence has been rightly rejected by the 
Subordinate Judge. Surjun Singh had 
died about 25 or 30 years before the exe¬ 
cution of the sale-deed. At the time he 
was only 15 or 16 years of age and had 
just married Mt. Lakhpatti Koer. It is 
unlikely that under the oiroumstanoes he 
would have given any direction to build 
a temple or to instal idols, and if he had, 
Mt. Lakhpatti Koer would certainly have 
carried out his wishes earlier. In addi¬ 
tion to this we have it that the purchase 
was a benami one and the defendants 
certainly did nob believe in the truth of 
the recital, because three years after¬ 
wards they fraudulently defaulted in 
payment of Government revenue and 
made a fraudulent purchase in order to 
try and perfect their title. I am satis- 
fiecl tlierefore that this recital was merely 
inserted in order to try and give some 
validity to the purchase. The position 
with regard bo the Gaya Shradh however 
jis different. The performance of the 
[Gaya Shradh is undoubtedly a legal ne- 
!ce39ity. 

fn order to make it binding how. 
levor there shoull bo no sufficient in¬ 
come from the estate to enable it to be 
.performed. In this case Mb. Lakhpatti 
Koer had ample funds to perform the 
Gaya Shradh without selling any pro¬ 
perty, and in addition to this the learned 
Subordinate Judge does not believe that 
the Gaya Shradh was over performed. 
In this view I agree. It is true that 
there is a certain amount of oral evi¬ 
dence, bub this is of a very unreliable 
ch.iracber anl an attempt has been made 
to back it up by documentary evidence 
which is undoubtedly fabricated. 

Tho last point which has been urged 
is that even if the sale was a benami one, 
tliC defendants’ title was perfected by 
the revenue sale as the defendants had 
no intention of defrauding the rever¬ 
sioner. This contention lias no force. 
The Ijrst purchase from ^It. Lakhpatti 
was a fraudulent one. The default in 
revenue and the subsequent purchase at 
the revenue sale wore also fraudulent and 
the whole transaction is vitiated even 
if there was no express intention of 
defeating the plaintiff. I would there¬ 
fore dismiss this appeal with costs, and 
in doing so I would note ray apprecia¬ 
tion of the extremely careful judgment 
-of the lerrned Subordinate Judge. 


Roe, J. —I entirely agree and have 
■^nothing to add. 

v.s./r.k Appeal dismissed. 
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Chapman and Roe, JJ. 

Nandakishore Jagati and others—Ap¬ 
pellants. 

v. 

Nidhi Bihara and others — Respon¬ 
dents. 

Appeal Nos. 65 and 66 of 1917, De¬ 
cided on 17bh April 1918, from appellate 
decrees of Dist. Judge, Cuttack, D/- 19bh 
June 1917. 

(a) Bengal Alluvion and Diluvion Regula¬ 
tion (11 of 1825)—Party showing char land 
as reformation in situ of land identifiable 
as his own is entitled to the land. 

Primarily where a party can show that char 
laud is in fact a re-formation in situ of land 
identifiable as his own, he is entitled to that land 
oven though it may have been for a period sub¬ 
merged. tp 235 0 n 

(b) Bengal Alluvion and Diluvion Regula¬ 
tion (11 of 1825), Ss. 4 and 5—S. 4 and not 
S. 5 is applicable to lands which had been 
previously in existence and property of indi¬ 
viduals. 

Section 4 as a whole was not intended to apply 
to lands which bad been previously in existence 
and the property of individuals. S. 5 of the 
Regulation was intended to apply to such lauds. 

[P 235 C 2] 

(c) Bengal Alluvion and Diluvion Regula¬ 
tion (11 of 1825), S. 4. Cls. (3) and (4)— 
''Small and Shallow River” is in contradis¬ 
tinction to ‘‘large and navigable.” 

Tho expression “small and shallow river” in 
01. (4). S, 4 is used in contradistinction to the 
expression “large and navigable” used in 01.(3) 
of tho same section. ^ [P 236 0 1) 

(d) Bengal Alluvion and Diluvion Regula¬ 
tion (11 of 1825). Ss. 4 and 5—Settlement of 
bed of large and navigable river. 

Tho bed of a large and navigable river would 
not be settled with a private owner. (.P 23G 0 1] 

5. C. Bose —for Appellants. 

B. N. Siiiha —for Respondents. 

Roe. J. —The plaintiffs in this case, on 
bhestrengbh of a claim that they were pro¬ 
prietors of the bed of a river andone bank 
thereof, asked for a decree for possession 
of land which had accreted under the 
further bank to the occupancy holdings 
of the defendants. The learned Mansif 
after an enquiry through a commissioner 
was of opinion that the plaintiffs had 
prove! their proprietary right in the 
lands in suit and accordingly gave them 
a decree for khas possession. The learned 
Judge was of opinion that, under 01. (l), 
S. 4, Regn. IL of 1825, the defendants 
had a better claim than the plaintiffs, on 
ground that the lands claimed were 



1918 


Nandakishore V. Nidhi Bihara (Roe, J.) Patna 235 


gradual aooretious to the holdings of the 
defendants. Had wo been 'convinced 
from the pleadings and the evidence given 
that the parties thoronghly understood 
what was required to bo proved to esta¬ 
blish a claim to alluvial land by gradual 
accretions, we should have accepted this 
finding as a finding of fact. We are not 
so satisfied and are of opinion that the 
case must be re-tried. The defendants 
did not in their written statement allege 
a gradual accretion. They said only that 
the land had been " thrown up as char. ” 
No issue was framed on the manner of re¬ 
formation, and the point was not touched 
in the judgment of the trial Court. The 
case law from the earliest days of the 
weekly reporter to the present day is that 
primarily, where a party can show that 
char land is in fact a re-formation in situ 
of land identifiable as his own, he is en- 
titled to that land even though it may 
have been for a period submerged. In 
order that in this re-trial the true points 
for decision may be understood, we would 
refer in the first instance bo the following 
passage in the case of Lopez v. Muddun 
Mohxi,n Thalcoor (l) : 

In truth, when the whole words are looked 
at, not merely of that clause, but of the whole 
Regulation, it is quite obvious that what the 
then legislative authority was dealing with was 
the giiin which an individual proprietor might 
make in this way from that which was part 
of the public territory, the public domain not 
usable in the ordinary sense, that is to say, the 
sea belonging to the State, a public river belong¬ 
ing to the State ; this was a gift to an individual 
whose estate lay upon the river or lay upon the 
sea. a gift to him of that which, by accretion, 
became valuable and usable out of that which 

was In a state of nature neither valuable nor 
usable. 

Their Lordships refer with approval 
in the course of their judgment, to the 
^ae ol Mt. Imam Bandi v. Ilurgovind 
Ghose (2). The follosving passages in the 
judgment in the latter case are most 
significant : 

The Judges mistook the nature of the ques- 
t on which they had to try. They conceived that 
the que.stion was as to alluvial land, in the sense 

gained from the river and 
Which, having no other owner, would belong by 
way of accretion to the lauds of the .adjoining 
proprietor. Whereas the ownership of the adjoin- 
In*]® '*“ds though essential in the consideration 
ot a title founded on accretion, was of little or no 

parties actually jDined between these 

(I) I A 4C7 = 14 W R P G 11 

^ ^ 403=14 W R 1‘ C G7 


The land in dispute was inundated. , . .... . 
became partially dry .... and was again in¬ 
undated and again re-anpeated. The question 
then, is to whom did this land belong before the 
inundation : Whoever was the owner then re¬ 
mained the owner while it was covered with 
water and after it became dry. ” 

The doctrine in Lopez's case (l) is 
stated in the following terms in the case 
of Radha Proshad Singh v. Ram Corn- 
mar Singh (3) ; 

The doorine in Lopez's case (1) was doubt¬ 
less in favour of the defendants in both suits ; 
and if they had in no way lost their rights, 
would give them a titlo to the land re-formed 
upon sites identified by the thakbust proceedings 
of 1861 as within the boundaries of their original 
mouzas, which would prima facie override a title 
founded on the principle of the acquisition of that 
land by the proprietor of the northern bank of 
the Ganges by meaus of gradual accretion. ” 

The Judicial Committee again in Ritraj 
Kanwar v. Sarfaraz Kunxoar (4) pointed 
out that the provisions of Cl. 2, S. 4 are 
in accordance with the English law, 

which may be stated to be as follows : 

‘All the authorities, .iDCiont and modern, 
are uniform to the ofTect that if, by the irruption 
of tbe waters of a tidal river, a new channel is 

formed io the land of a subject.the 

right to the soil remains ini the owner, so that if 
at any time thereafter the water shall recede, 
•and the river again change its course leaving 
the new channel dry, the soil bscomes again the 
exclusive property of tho owner. ” 

If the whole Regulation be read in the 
light of these decisions, the scope of Ss. 4 
and 5 becornesat onceapparenb. Cl. 1,S. 4 
deals with lands gained by gradual ascro- 
tion from the public domain of the river 
or the sea. Cl. 2 deals with changes 
made by sudden or violent action of a 
river. Cl. 3, deals with chars or islands 
formed in the public donnain of the river 
or the sea. Cl. 4 deals with changes 
made by the action of a river of which 
both the bed and tlie water are private 
property. S. 5 deals with all other 
changes, and in particular cases of gain 
by alluvion and derelication as opposed 
to gain by gradual accretion. S. 4 
as a whole was not intended to ap 
ply to lands which liad been previously 
iu existence and the property of indivi¬ 
duals. S. Q was intended to apply to 
such lands. Assuming that the land in suit 
falls within tho plaintitfs’ boundaries, 
the first issue for debermaintion in a 
case such as this must be : Is the ao- 
retion a true accretion of land nob pre- 
vi ousl y in e.xisbence or a re-formation of 

7^0 = 1 C r., R Sitr 

(4) L1905] 27 All 055=32 I A 1G5=S O C 293. 
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land which can be identified as fehe-pro- 
perty of the plaintiffs ? It is not suffi¬ 
cient that the plaintiff can show that the 
accretion is in situ of a river bed which 
has been settled with him It is neces- 
sary that he should show that the land 
had previous existence and was re-formed. 
The next issue will be : does property 
in the land still vest in the plaintiffs ? 
[Lopez V. Muddun Mohun Thakoor (l) :] 

*' It may well be that it may have been so 
completely abandoned as to merge again, like 
any other derelict land, into the public domain, 
as part of the sea or river of tbe State and so 
liable to the written law as to accretion and 
annexation. ” 

It will he open to the defendants, the 
burden of proof being upon them if these 
issues are decided in the plaintiffs’ favour 
to prove a right to the land under the 
Knglish rules of equity in accordance 
with S. 5 of the Hegulation as a slow 
gradual and imperceptible accretion 
[Rilraj Kunwar v. Sarfaraz Kumoar 
(4), Attorney‘General for Nigeria v. 
Holt (5), Batdeo Thakurai v. Ugra Nath 
Misrn (6) and Bhagtvan Ttai v. Gopi Rai 
(7). If either issue 1 or 2 is decided 
against the plaintiffs the Court will con¬ 
sider whetherCl. (4),S. 4, Regn- 11 isap- 
plicable, and I would remark here that the 
fact that this river is one of the biggest in 
Orissa is not conclusive that it would 
not have been regarded as a small and 
shallow river by the framers of the Re¬ 
gulation. The terras “small and shallow*' 
are used in distinction to the term “large 
and navigible” used in Cl. 3. I should 
myself assume (as the framers of the 
Regulation seem to assume) that where 
a river is large *and navigable, its bed 
would nob be settled with a private 
owner. 

Those issues need not be regarded as 
exhaustive. The whole suit should, in 
my view, be re-tried in the Munsif’s 
Court and it will be open to the parties 
to frame such issues as they please with¬ 
in the law as explained in this judgment 
and to adduce evidence afresh on the 
issues framol. And svhereas the pro¬ 
prietary rights in the lands are to be 
determine! on precisely the same consi¬ 
derations as the subordinate rights, it is 
expedient that the landlord of the de¬ 
fendants be impleaded and a fresh boun¬ 
dary commission, if ho so desires, exo- 

(5) L19151 A C 509=34 L J P C 93. 

(C) Liyi5l 29 I C 273. 

(7) Liyil] iO I 0 311. 


V. Emperor.. 1918 

cubed in his presence. I would therefor® 
direct that the landlord of Amatpur be 
joined as a defendant and the whole suit 
re-triad, and would make no order as both® 
costs of this Court ort of theCourts below 
incurred up to date. The judgments and 
decrees of the Courts below are set aside 
in these terms. 

Chapman, J. —I agree. 

V.S./r.k. Retrial ordered, 
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Sharfdddin and Roe, JJ. 

Gamsh Lai —Petitioner. 

V. 

Emperor —Opposite Party. 

Criminal Revn. No. 93 of 1916, Deci¬ 
ded on 6bh June 1916. 

(a) Press Act (1910J, S. 3 (a)—Only Local. 
Governnaent can pass order under S. 3 (2). 

Ad order under S. 3 (2). can be passed only by 
the Local Government. [P 237 0 1] 

^^(b) Press Act (1910), S 3 (1), (2)—Keeper 
of old press making declaration but exemp¬ 
ted from depositing security under S. 3 (1)— 
District Magistrate cannot direct him to- 
deposit security—Proper course is to issue 
notice asking him to show cause why order 
of exemption should not be cancelled or 
varied, 

Tbe keeper of au old press on the passing of 
the Press Act, made the necessary declaration 
but was exempted from depositing security un¬ 
der S. 3 (l) of the Act. Subsequently the Dlst- 
trict ^Iiigistrate directed him to deposit security 
within fifteen days. 

Held'. (1) that the District Magistrate bad no- 
power to issue such an order; (2) that the pro¬ 
per procedure for the District Magistrate was to 
issue a notice to the keeper of the press to show 
cause why the order exempting him from secu¬ 
rity made at the time of the dliog of bis decla¬ 
ration should not be cancelled or varied in 
such manner as may seem good to tlio District 
Magistrate. [P 237 0 1]- 

S. Sinha. Rajendra Prasad and D/ii- 
rendra Nath Dulta —for Petitioner. 

Government Advocate —for the Grown. 

Judgment.- -In thfs case we are 
asked to interfere under S. 107, Govern¬ 
ment of India Act, 1915. The facts 
briefly are that a press is owned by the 
petitioner and alleged by the petitioner to 
have been working since 1889. From 
1889 to 1914 it appears to have worked 
without any such declaration as was re¬ 
quired by S. 4, Act 25 of 1867, but on a 
notice being issued under Act 1 of 1910, 
he filed the necessary declaration on 24th 
June 1914. At the time of filing that 
declaration no .security was deposited. 
The proceedings in regard bo this matter 
are nob before us, and we are therefor© 
not in a position bo say whether or nob 
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reasons were then recorded for exemp¬ 
ting the petitioner from depositing the 
eeeurity. The present proceedings were 
taken on account of the publication of 
two pamphlets, which in the opinion of 
the district authorities contained objec- 

rases likely to excite disaffec¬ 
tion. On 3rd April 1916 the petitioner 
appeared before the District Magistrate 
to show cause why he should not be 
called upon to give a security under S. 3, 
Act 1 of 1910. The terms of the notice 
served upon him are as follows: 

“Issue notice to proprietor of the Behar Angel 
Press to deposit »Rs. 2,000 as secarity under 
S. 3, Press Act. 1910. within 15 davs as he 
allowed such objectionable pamphlets to be prin¬ 
ted in his press as Jivan Jagya and Swavalam- 
ban. If ho fails to comply with the order be 
will be prosecuted under S. 23 of the Act.” 

It is pointed out to us by the learned 
counsel for the petitioner that if this is 
meant to be an order passed under S. 3, 
Cl. 2, only the Local Government has 
power to make such an order. The matter 
19 very much one of form. We have not 
efore us, as I have said, the previous 
proceedings under S. 3, and it would un¬ 
doubtedly have been better if the learned 
Magistrate had framed his notice sotliat 
I'-f clear tliat ho was acting under 
|=). 3, Cl. 1. and proposing to cancel or 

• vary the order made under the first part 
of fchab clause, and in caDoolliog or vary* 
ing that order was calling upon the pe- 
tibioner to show cause why he should not 
;ba ordered to make a substantial deposit, 
'inasmuch as great subsequent difficulty 
may arise in the matter of prosecutions 
under h. 2^ or proceedings in connection 
with the forfeiture of the dopo.it, we 

* “ado 
on 17th April 1016 and to direct that the 

Magistrate start afresh with a simple 

order upon the petitioner to show cause 

why the order exempting him from secu- 

nty, made at the time of the filing cf his 

.declaration in-Tune 1914. should not be 

cancoUe l and that order varied in such 

manner as may seem good to the District 
Magistrate. 

V.S/.R.K. made absolute. 

A. I. R. 1918 Patna 237 (1) 

IlOE AND JWALA PraSAD, J.T. 

Jiblal iVa/t£o—Petitioner. 

_ V. 

Rmperoi —Opposite Party 

Criminal Revn. No. 29 of 1918, Deoi- 
ded on llbh February 1918. 


Patna 237 


Criminal P. C (1898). S. 145—Right to 
lap tree may be subject of proceeding* 

The right to tap a tree is a question which 
may be the subject of proceedings under S 145 
Where on a police report that there was an 
apprehension of a breach of the peace regardiuc 
the right to tap a tree, the Magistrate initiated 
proceedings under S. 145 and directed that a 
pssago ruay be left in a ^all which was being 
built by the second party to enable the first 
party to tap the tree, the only way to cut the 
tree lying over the wall. 

Held-, that the order of the Magistrate was 
entirely without jurisdiction, [p 237 C 2] 

Khurshed Hasnain —for Petitioner. 
Indu Bhusan Bistvas—for the Crovvn. 
Judgment. —We have no doubt at all 
that the right to tap a tree is a question 
which may be the subject of proceedings 
under S. 145. That part of the Magis- 
trate’s order which directs that a pass, 
age should be left for the purpose of 
such tapping seems to us to be entirelvi 
without jurisdiction. There is no evi.l 
dence on the record, so far as we can see 
that the only way to cut this tree lies 
over the wall which is being built. But 
even if this were so, we should doubt 
whether the matter could be settled 
otherwise than by an injunction from 
the civil Court. We therefore set aside 
the latter portion of the order of the 
learned Magistrate. The order declaring 
the tree to be in the possession of the 
first party should not be disturbed. 
V,S./r.k. Order modified. 

A. I. R. 1918 Patna 237 (2) 

Roe and Coutts, JJ 

Narsing -Vimr-Piaintiff—Appellant 

V. 

mrinllisscr an<] offers—Defendants 
—Respondents 

First Appeal No. 193 of 1916. Decided 
on 10th December 1918, from decision 
of Suo-Jiulge, lihagalpur, 

Hindu Law-Partilion-Burden of proof 
—Joinlnes* is presumed-Defendant must 

prove separation, 

In a suit for partition by a mombar of a jjiot 
Hindu family tho initial onus is on tho defen¬ 
dant to prove separation. [p 2.°8 C i] 

liajendra Prosad for Appellant 
Garusaran Prosad~ior Respondents. 
Coutts J,— This was a suit by one 
Narsing Misser for partition of joint 
family property, details of which are set 
out .nSoh l ot the plaint. The defon' 
dants are Birju M.sser, hroti.er of plain- 
till s father Rijnath. the two sons of 
Birju Misser and the grandson of Birju 
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Miaser. The plaintiff’s case as made 
out in the plaint, is that his father 
Rajnath Misser died in 1310 E. S., while 
the family was joint and that after his 
death plaintiff and the defendants con¬ 
stituted a joint Hindu family of which 
Birjn Misser, defendant 1, was the karta. 
The plaintiff became major some time 
ago; he separated in mess from the defen¬ 
dants four years ago and now being dis¬ 
satisfied with the management of the 
joint property by Birju Misser, he 
brought this suit for partition. The 
defendants on the other hand contend 
that plaintiff’s father E-ajoath died in 
1309, that he had separated from the 
other defendants some years before 
namely, in 1302, and that since then 
the defendants had been in separate 
possession of their respective shares, the 
share of Birju defendant 1 being larger 
on account of the custom of Jethangs 
which obtained iu the family. The suit 
has been dismissed and the plaintiff has 
appealed. The question is whether there 
was a partition or net, and the first 
point which is urged before us is that 
the family being a joint Hindu family, 
the onus was on the defendants to prove 
separation. The learned Subordinate 
Judge, after discussion made the plaintiff 
produce his evidence first, and it is con¬ 
tended that he has boon thereby seriously 
prejudiced and that the learned Subordi¬ 
nate Judge has, by putting the onus on 
the wrong side, been led to a wrong con¬ 
clusion. 

It is true that the family being a joint 
Hindu family, the onus was on the 
jdefendants to prove separation and it is 
also a fact that the learned Subordinate 
Judge made the plaintiff produce his 
evidence first. It is clear from bis judg- 
liient liowever that he realised that the 
onus was on the defendants and although 
be did nob in the first instance approach 
the case in the host way, it is clear from 
tlie evidence which is now all before us 
tlrat the plaintiff has not in fact been in 
any way prejudiced. The defendants rely 
principally ou the Hecord of Rights, 
which shows the majority of the plots 
in the name of the plaintiff or of the 
defendants and some plots shamilat. The 
explanation of some plots being recorded 
as shamilat is that this was done in cases 
where the land was in the occupation of 
the tenants. The record also shows two 
gihas moie in the possession of the 


defendant Birju than in the possession 
of the plaintiffs, and from this it has 
been argued that there can have been no 
partition. It is clear from the evidence, 
however that the custom of Jethangs by 
which the elder brother got a larger 
share obtains in the family. The Record 
of Rights then is strong presumptive 
evidence of partition, particularly as it 
was prepared at a time when there was 
no enmity between the parties. More¬ 
over the evidence of the record is corro¬ 
borated by a large number of witnesses 
who have been examined on behalf of the 
defendants. The most important of 
these are the two punches who made the 
partition. 

They state that the partition was 
made in 1302; their evidence was be¬ 
lieved by the learned Subordinate Judge. 
The rest of the witnesses are all neigh¬ 
bours who certainly knew the state of 
the family. They depose that the plain¬ 
tiff and defendants lived in separate 
houses and were separate both in mess 
and property. Several of the witnesses 
are tenants of the plaintiff and they 
depose that they pay rent to him sepa¬ 
rately. This evidence has all been care¬ 
fully considered by the learned Subordi¬ 
nate Judge who has believed it, and no 
reason has been shown to us why it 
should not be accepted. The plaintiff on 
the other hand relies principally on oral 
evidence and on the fact that there has 
been no mutation of names iu the land¬ 
lord’s sherista. With regard to the 
latter point, Birju himself says that 
mutation was not made after partition 
because it involved payment of salami and 
because the parties were not on bad 
terms. This is a reasonable and very 
common explanation of non mutation 
of names, and there is on the face of it 
no reason why it should not be accepted. 
The oral evidence adduced by the plain- 
tiff not only does not rebut the defen¬ 
dants’ evidenoc, but goes far to support 
the stay of partition. The witnesses all 
admit that the parties lived in separate 
houses and that they were separate in 
mess and that their moveables have been 
partitioned. 

They also admit that there was dis¬ 
ruption of the family in 1302 by which 
certain jnembera became separate and 
that Birju actually has separate pro¬ 
perty. They say however that in spite 
of this the plaintiff and the defendants 
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still remained joint. Their evidence 
however on this point is of an exceed¬ 
ingly doubtful character. In several 
instances it has been elicited by means 
of leading questions put by the plaintiff’s 
pleader, it has not been believed by the 
learned Subordinate Judge and it is in 
my opinion, totally unworthy of credit. 
In the result then I am satisfied that 
there was a partition in the time of 
Rajnath as alleged by the defendant and 
this being so, tho plaintiff is not entitled 
to a partition. I would accordingly con¬ 
firm the decision of the learned Subordi¬ 
nate Judge and would dismiss this appeal 
with costa. 

Roe, J. —I agree. 

V.s./r.k, Appeal dismissed. 


A. 1. R. 1918 Patna 239 

Mullick and Thornhill, JJ. 
Bindeswari Prasad Stng/i—Petitioner* 


V • 


Emperor —Opposite Party. 

Criminal Revn. No. 123 of 1918, De¬ 
cided on 13th May 1918, against order 

of Seas. Judge, Motihari, D/- 2l8t March 
1918. 

Penal Code (45 of 1860). Sa 97 and 147— 
Rioting — Tenant's holding under water^ 
Grant of lease of fishing rights by landlord 

to stranger—Tenant’s opposition—Tenant is 

not guilty of rioting he having right of pri¬ 
vate defence of property—Dispossession and 
disturbance in possession distinguished. 

A plot of land forming part of the accused's 
bolding was under water, and the landlord leased 
the right of fishing therein to the complainant, 

who w.anted to catch fish but was opposed by tho 
accused: / « 

Held: that the accused being in possession, he 
naa a right of private defence as against tho 

therefore be convicted of rioting if that right 

that on a 

previous day the complainant had succeeded in 
fishing without molestition on the part of the 
accused would amount only to a disturbance of 
possession as distinguished from dispossession. 

[p 239 Q 2] 

G. ( . Pal for Petiticuer. 

Muhav:mad Fakhruddin — for the 
Crown. 


Mullick, J. The petitioners have been 

sentenced to three weeks’ rigorous im¬ 
prisonment each under S. 147, IPO 
for committing a riot in respect of a 
piece of water known as Arganda Kund. 
b appears that the complainant Kauli 
JNunian has obtained a hshing lease of the 
water from the tenure.holder of the vil. 
lage, who are the Jalaha Factory. It is 
alleged that on the day of occurrence 


Kauli, together with four factory peons 
and eight fishermen from the village in 
which the Factory is situated came and 
began to fish in a ditch claimed by the 
petitioner Bindeswari, asserting that ho 
was entitled to do so under the lease. 
The learned Sessions Judge finds that the 
ditch is on the site of the occupancy 
holding of the petitioner, that few years 
ago. at the time of the Record of Rights, 
the Iknd was in a culturable condition 
and was recorded as the holding of the 
petitioner and that in the revisional 
settlement which has just been completed 
there is an entry in the column of re- 
marks to tho effect that the ditch is in 
possession of the petitioner, the land 
having been washed away and being now 
covered by water. The learnrd Sessions 
Judge also finds as a fact that the peti¬ 
tioner was in possession of the ditch and 
that he had a light of private defence as 
against the persons who came to fish 
forcibly in it, but tho learned Judge has 
convicted the petitioner and his party 
because it is said that leaving come with 
20 or 25 men armed with lathis they 
have exceeded the right of private defence 
and tho common object found against 
them is an intention to assert a right or 
a supposed right to the ditch. 

In my opinion upon the finding, the 
conviction cannot stand. The petitioner 
Bindeswari Prasad was in possession of 
the ditch and had a right to fish there. 
Kauli Nunian had no right to come there 
with a party cf 12 or more men and to 
disturb the petitioner’s possession. It is 
contended by the learned Government 
Pleader on behalf of the Crown that the 
petitioner was not in possession, because 
on the previous day he had been dis¬ 
possessed by the lessee wlio had fished in 
it without molestation. If the lessee did 
fish in the ditch on the previous day that 
would not constitute dispossession in tho 
eye of law. At the most his act would 
he a disturbance of possession and there 
is a distinction between dispossession and 
disturbance of possession. The petitioner 
Bindeswari being in possession on the 
day of tho occurrence he had a right to 
oppose tho complainant's party by reason¬ 
able force. Having regard to tlio injuries 
indicted upon tho complainant’s party 
which wore slight that force was not un.’ 
reasonable. On tho other hand the evi 
dence shows that the complainant’s party 
inflicted injuries upon Bindoswari’s party 
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■which were far sererer than the injuries 
inflicted by Bindeswari’s party. In our 
lopinioD, the right of private defence was 
joot exceeded and there was no unlawful 
assembly and the convictions and sen¬ 
tences are set aside. 

Thornhill, J. —I agree. 

v.s./r.k. Conviction set aside. 

A. I. R 1918 Patna 240(U 

Roe and Adi Imam, JJ. 

'Oarib hall —Appellant. 

V. 

Emperor —Opposite Party. 

Criminal Appeal No. 223 of 1917, De¬ 
cided on 13th December 1917, from order 
of Asst. Sess. .Judge, Muzaffarpur, D/- 13th 
August 1917. 

Criminal P. C. (1898), S. 408 — Appeal 
from sentence of less than four years, passed 
by Assistant Sessions Judge lies to Sessions 
Judge—Trial Judge promoted to officiate as 
Sessions Judge—High Court does not get 
jurisdiction to try appeal—Officiating Ses¬ 
sions Judge may send case to High Court or 
postpone it till return of Sessions Judge. 

Aa appeal from a couviction and sentence by 
an Assistant Sessions Judge, where the sentence 
is less than four years’ rigorous imprisonment, 
lies to the Sessions Court, and the fact that by 
the time the appeal is ready the Assistant Ses¬ 
sions Judge who tried the case has been promot¬ 
ed to ofTiciate as Sessions Judge does not give the 
High Court any jurisdiction to try the appeal. 
In such a case it is open to the OrTiciating Ses¬ 
sions Judge, on receipt of the appeal, to either 
send the case to the High Court for disposal or 
to admit the appeal and postpone it till the re¬ 
turn of the Sessions Judge. (P240 C1] 

Lnl Mohan Ganguly— iov Appellant. 

Mohammad Fakhruddin — for the 
Crown. 

Judgment. — In this ctse the appeal 
is from a conviction and sentence by the 
Assistant Sessions Judge of Muzaffarpur, 
Mr. Raj Kishore. The sentence is less 
than four years' rigorous imprisonment. 
The appeal therefore lay to the Sessions 
Court at Muzaffarpur. It is explained 
that the appellant fait that it was im¬ 
possible to appeal to the Court at Muzaf- 
farpur, for tho reason that by the time 
l\is mamorandum of appeal was ready 
Mr. Raj Kisliore had boon promoted to 
tho position of Officiating Sessions Judge. 
;\Ve are of of)inion that this fact does not 
jgive us any jurisdiction to try the appeal, 
ft would have been open to Mr. Raj Ki¬ 
shore. on respect of the appeal, to either 
•-end the case to the High Court for dis¬ 
posal or to have admitted the appeal and 
postpono it till tho return of Mr. Sheep- 
lianks for hoaring. We certainly have 


no jurisdiction to hear the case and must 
therefore send it to the Sessions Judge 
for disposal. Let the record be sent 
down at once. 

v.s./r.k. Case sent back. 


A. I. R. 1918 Patna 240(2) 

Roe and Coutts, JJ. 

Keshobati Kumari —Appellant. 

V. 

Satya Niranjan Chakraherty and 
others —Respondents. 

Appeals Nos. 89 and 151 of 1916, Deci¬ 
ded on 9bh July 1918, from original de¬ 
cree of Sub-Judge, Bhagalpore. 

(a) Santbal Pargannas Regulation (3 of 
1872), S. 6—-S. 6 contemf latei mortgage de¬ 
cree setting forth amount due on latest date 
of payment. 

Under O. 34. a mortgage decree must set forth 
the amount due on the latest d.ito of payment. 
This is tho decree which is contemplated by S. 6, 
Santhal Pargannas Regulation. [P 249 0 l1 

(b) Santhal Pargannas Regulation (3 of 
1872), S. 6—S. 6 is bar to a decree for interest 
upon interest. 

Section 6 is a bar to a decree for interest upon 
interest. Interest subsequent to the decree must 
be limited to interest on the principal advanced 
and tho costs of the suit. [P 249 O 1] 

(c) CivilP. C. (1908), O 34, R. 1—Paramount 
title cannot be inquired into. 

In mortgage suits the paramount title of par¬ 
ties other than the mortgagor or bis representa* 
tive-in-interest cannot be gone into. (.P 218 0 1] 

Naresh Chandra Sinha^ P. C. Manuk, 
S. P. Sen, Rajendra Porashad, Sarat 
Ch. Mukherji, Mohendra Nath Ray, 
Jagannath Prosad, Surendra Mohan 
Das, Hari Bh. Mukherji and hakshmi 
Kanta Jha —for Appellant. 

Hasan Imam, Sami, D. N. Sircar, 
Chandra S. Sircar, Ranjit Sinha, Lai 
Mohan Ganguli, Bipin Bihari Ghose, 
Uarendra Nath Ganguli and Surendra 
M. Dass —for Respondents. 

Roe, J .—These two appeals arise from 
a suit upon a mortgage-deed executed by 
the late Udit Narayan Singh securing an 
advance of four lacs of rupees upon the 
16 annas of the Mukarrari Isbamrari 
Kstate Pergana Handwa. Tho defendants 
to the suit were Rani Keshobati Kumari 
and her adopted son Kumar Satya Narain 
Singh, and certain subsequent mortga¬ 
gees. Separate defences were filed by 
the Rani and by the Kumar and on them 
the following issues were framed; 1. Is 
the mortgage-bond in suit genuine and 
was the consideration money recited 
therein advanced by the plaintiff to tho 
late Rajah Udib Narain Singh? 2. Aro 
fondants 1 and 2 or either of them 
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'estopped from pleading that the mort¬ 
gaged property in Pargannah Handwa is 
incapable of transfer by reason of its 
being a ghatwali tenure? 3. Is the find¬ 
ing of this Court in Suit No, 363 of 1905 
res judicata in regard to the question whe¬ 
ther the mortgaged property in Pargan¬ 
nah Handwa is a ghatwali tenure and 
therefore inalienable? 4. Was the late 
Udit Narayan Singh recorded as Mukar- 
rari Istamrardar in respect of the mort¬ 
gaged property in the Record of Rights 
framed and published under Regulation 
3 of 1872? If so, is it open to the defen- 
dant to plead that the said Udit Narayan 
Singh’s right in the said property was 
that of a gbatwal ? 5. Was defendant 1 

■recorded as Istamrari Mukararidar of the 
mortgaged properties in the Record of 
Rights framed and published under Regu¬ 
lation 3 of 1872 in the year 1900? If so 
IS it open to the defendants to claim that 
the property is a ghatwali tenure? 
6. Is the mortgi^ed property in said 
Pergannah Handwa a ghatwali tenure 
subject to the performance of any public 
service duty and whether it is inalienable, 
and was the interest of the said Rajah 
Udit Narain Singh in the said property 
terminable with his life? 7. Can defen¬ 
dants 1 and 2 or either of them set up 
any right or interest to or in the mort¬ 
gaged premises in derogation of the dis¬ 
position, if any, contained in the will of 
Rajah Udit Narayan Singh? If so, whe¬ 
ther the Rajah had any right to make 
any such disposition? 8. Is the bond in 
suit binding as against both the defen¬ 
dants or any of them ? Should the mort¬ 
gage be binding on one of the defendants, 
but nob the other defendant, what are 
the rights of plaintiff? 9. Is the plain- 
tiff’s right to recover compound interest 
or interest exceeding the principal amount 
secured by the said bond barred by S. 6, 
Regulation 3 of 1872? 10. Is any por¬ 

tion of the claim for interest barred by 
limitation? What amount, if any, is due 
bo the plaintiff under the said mortgage- 
bond ? H. To what relief or reliefs, if 
any, is the plaintiff entitled? 

The learned Subordinate Judge found 
upon the first nine issues in favour of the 
plaintiffs and on issue 11, applying S. 6, 
Regulation 3 of 1872, made a decree for 
eight lacs of rupees with interest from 
the date of the suit. At the hearing the 
suit was contested only by the Kumar, 
•the Rani having filed a petition of com- 
1918 P 31 & 32 


promise whereby she agreed to pay the 
sum of eight lacs by instalments of 
Rs, 50,000, the first instalment to be 
paid in Ohaitra 1320. The learned Sub- 
ordinate Judge’s judgment is dated 14bh 
September 1914, He has held that the 
compromise is not now binding upon the 
plaintiff, for the reason that Chet of the 
Bengal year 1320 had already passed and 
the promised instalment had not been 
paid. Against the decree made both the 
Rani and the Kumar appeal. I propose 
to deal first with the appeal of the Ku- 
mar. The finding of the lower Court 
upon issue 1 is now accepted. It is 
also admitted that no amount of the 
claim is barred by limitation, the date of 
payment being 15th July 1910. For a 
consideration of the remaining issues it is 
necessary to give a history of Pergannah 
Handwa. This Pergannah is situated bet¬ 
ween Pergannah Paohite and Pergannah 
Lachmipur. The question whether prior 
to the permanent settlement it formed 
part of the Kbaragi>ur Estate will be the 
main question for consideration. The 
Kharagpur Estate was held at the time 
of the assumption of the Dewani by the 
East India Company by Rajah Muzafar 
Ali under the Moghul Empire. The 
whole country was in a state of insurrec¬ 
tion in 1774, and an armed force was sent 
by Warren Hastings under the command 
of Captain Brooke to restore order. 

Rajah Muzafar Ali was superseded and 
Captain Brooke was given the powers of 
a Military Zilladar acting under Martial 
law over a tract of country then known 
as the Jungle Terai Mahal. Captain 
Brooke was succeeded by Captain Brown 
and in 1776 Captain Brown gave a sanad 
to Raja Subhao Singh, the ancestor of 
Udit Narain Singh. It is the defendant's 
case that this sanad created a ghatwali 
analogous to the Birbhum ghatwalis and 
that therefore the Raja had no alienable 
interest in it and the mortgage made by 
him was invalid as against his successor 
to the ghatwali. It is the plaintiff's 
case that in the first place the sanad does 
nob create a ghatwali at all, and in the 
second place that if it did create a ghat- 
wali, the ghatwali created was one of the 
Kharagpur ghatwalis, and that the great¬ 
grandfather of Udit Narain, Jagan Singh, 
having secured by litigation of the years 
1809 to 1819 exemption from liability to 
miitary service under the Kharagpur 
Raj, there was now no bar to the 
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alienation o£ the lancls attaching to the 
tenure. It is further the plaintiff’s 
case that in the event of our finding 
that the tenure is a ghatwali tenure 
analogous to the Birbhum tenures, the 
conditions of military service have either 
been waived by Government or have 
so fallen into disuse as to be no longer 
euforcible. The first question for con¬ 
sideration therefore is whether the 
tenure is a Ghatwali tenure at all and 
the second whether the appellants have 
succeeded in proving that the tenure is 
analogous to the Birbhum tenures. It is 
admitted on behalf of the appellants that 
if indeed the tenure is a Kharagpur 
tenure the litigation which ended in 
1819 destroyed the service character of 
ho tenure. 

Wherever it has been necessary for the 
proprietors of Pergannah Handwa to 
state the origin of their rights, that 
origin has always been asserted to be 
the grant made by Captain Brown. It is 
admitted that revenue is now paid 
through Kliaragpur with the reservation 
that this is an arrangement made only 
for convenience of payment and that the 
tenure was in reality held directly under 
the Government. There is in Ex. (H), 
the judgment of the District Judge of 
Bhagalpur in suit No. 728 of 1910, a full 
statement of the claims of .lhabban 
Singh, the then proprietor of the Per. 
gannah. The history of this litigation is 
important. The plaintiff’s claim was 
that Parandar Singh had been under a 
sanad bearing the seal of the plaintiff, 
appointed to the post of Gbatwal of 
Pergannah Handwa situated within the 
Mahal of Kharagpur which was the 
zamindari of the plaintiff; that Parandar 
Singh had died in Chet 1216 and that on 
his death the plaintiff was entitled to 
appoint a Ghatwal in his place that 
Kalian Singh had refused to admit the 
plaintiff’s right to appoint a Ghatwal 
and the matter had been taken up before 
tho Acting Judge who had issued a Par- 
wana to the plaintiff intimating that it 
was improper for the plaintiff to appoint 
a Ghatwal other thau Jbabban Singh 
without instituting proceedings under 
the provisions of Regn. 4 of 1793, the 
first Code of Civil Procedure. Accord¬ 
ingly a suit was brought as provided by 
tho said regulation for a declaration that 
tliG plaintiff was entitled to appoint as 
Oliutwal any i^erson ho might select. 


Jhabban Singh stated in reply that his 
Somi Zamindari Milkiat. of Perganna 
Handwa had been held from the time of 
Raja Bijoy Singh and that Subhao Singh 
was the sixth holder of the oflSce, and for 
several hundred years the defendant and 
his predecessors had been in possession 
of the said zamindari; that in 1184 P. S. 
Captain iBrown Zilladar who was ap¬ 
pointed for the purpose of making settle¬ 
ment of the Jungle Terai Perganna by 
the Hod ble Members of tho Council came 
to this place; that the said Subhao Singh 
under perpetual mukarrari pattah paid the 
rent to Captain Bi'own and subsequently 
to Mr. Norman and to Mr. Cleaveland up 
to 1187, and that when in 1188 the 
settlement of Mahal Kharagpur with the 
plaintiff was taken up the plaintiff put 
in an assessment dowj, that is to say an 
application for Goshwara Settlement 
with him; that the settlement of Per¬ 
gannah Handwa, the Milkiat Zamindari 
of the defendant and that of Pergannah 
Ohandan Passye, the Milkiat Zamindari 
of Rap Narayan Deo, were under the 
patta bearing the signature of the said 
Captain allowed to stand good , but sub¬ 
sequently the said (Saheb), in view of 
the fact that the country was jungU and 
there was danger in carrying the revenue 
directed the Amla of the said Raja 
Subhao Singh to deposit with Raja 
Kadar AH (who was the son of Muzafar 
All) tho land revenue due from his lands 
under the istamrari mukarrari patta 
and from there (that is from Kharagpur) 
the revenue becoming one item should be 
paid into the treasury of the East India 
Company and that consequently from 
that time Raja Subhao Singh and Raja 
Parandar Singh have been depositing 
down to 1215 F. S. the rent of their 
zamindari property, according to the per¬ 
petual mukarrari patta and the sanad 
bearing the seal of the August Khalsa 
and granted by Mr. Dickson, the Col¬ 
lector. 

The plaintiff produced various sanads 
and the Parwanaof Captain Brown dated 
5th November 1775, and the defendant 
Jhabban Singh filed the following docu¬ 
ments : (1) A taslimnama date uncer¬ 
tain. (2) A parwana from Mr. Tawney 
dated 17 Moharram 14th year, (3) A 
parwana of Captain Burkit, dated 16 
Safir of the 8th year. (4) Another par- 
wana by Captain Burkit date uncertain. 

(5) Perpetual mukarrari pattah granted 
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by Captain Brown datad 11th Sopbeinber 
1776. (6) Receipts for payment of revenue 
direct to Captain Brown, dated 29th 
February 1777. 16th June 1777, and 13th 
September 1779, and 13th September 
1780. (7) Par wana bearing Fnglish sig¬ 

natures, dated 1791 to 1793. (8) A sanad 
bearing signature in English, dated 20th 
January 1794, and many other papers. 

The hnding of the Court on these papers 
was that in fact the predecessors of the 
defendant and the defendant have been 
from time immemorial zamindars and 
istamrari niukarraridars with the title of 
Raja of Pergannah Handwaand that up to 
this time they have been paying the rent 
of the said pergannah in accordance with 
the perpetual mukararri pattah, bearing 
the signature and the seal of Captain 
Brown, to the plaintiff in hia capacity 
as the mufassal talukdar, and in his own 
time the defendant has been paying the 
rent to the authorities for the time being: 
that hia istamrari mukarrari was never 
cancelled and that he has during the 
times of all the present and past Hakims 
received zamindari documents in the form 
of istamrari mukarrari, and finally that 
it does nob appear that the predecessors 
of the aforesaid defen lant have been ap¬ 
pointed to the post of Ghatwal of the 
said place at the instance of the plaintiff. 
This decision was taken in appeal to the 
Provincial Court at Murahidabad. Jhab- 
ban Singh's plea is, by the Court of ap. 
peal, stated to be that in 1184 F. S. 
Captain James Brown ^illadar who was 
appointed for the purpose of making set¬ 
tlement of pergannah Jungle Terai, had 

. mukararri patta 

in respect of pergannah Haudwa to Raja 
Subhao Singh, uncle of the defendant, 
together with other Ghatwals who were 
in hia ilaka and that while Hardat Singh 
and four of the defendants relied upon 
the defence set up by Jhabban Singh, the 
remaining defendants described them- 
selves as the servants of Jhabban Singh’s 
predecessors. The appellate Court called 
for a report from the CoIIoctor of the 
district of Bhagalpur with regard to the 
change of ghatwals and the sebllernont of 
the mahals, and on receipt of that report 
the .Judge was directed to make an in¬ 
quiry ns to svhother the aforesaid mahals 
had been the ghatwali appertaining to the 
zamimiars of Raja Qadir Ali and of the 
fact that the practice was that on the 
death of the Ghatwal, if any person is 


Patna 243 

appointed in his place, information of the 
same is given to the CoUeobor and whe¬ 
ther on the death of Raja Subhao Singh 
Parandar Singh was appointed as ghat¬ 
wal on behalf of Raja Qadir Ali Khan, 
Zamindar, and whether information of 
the same was given to the Collector. 

The report of the District .Judge was 
forwarded in due course. It wras then 
declared by the Provincial Court that 
Raja Qadir Ali himself admitted the fact 
cf the disputed property being the per¬ 
petual mukarrari right of Raja Jhabban 
Singh and that the documents filed by 
the plaintiff purporting to bo pabtas and 
kabuliyats and security bonds given by 
Parandar Singh to Raja Mazafav‘Ali were 
not worthy of reliance, and that the re¬ 
port sent by the Collector upon the facts 
of the case was incorrect. For these 
reasons the judgment of the District 
Court was affirmed. Among the docu¬ 
ments filed by the plaintiff was the rub- 
kari of the Court of the Collector, dated 
29bh January 1810. In the plaintiff’s 
pleadings it was stated that a rubkari 
was sent to the Court of the Collector of 
Bhagalpur for inquiry as to the title of 
the zamindari of Pergannah Handwa, that 
the reply of the Collector bo the District 
Judge bad been that the Mahal Kharag. 
pur together with Pergannah Handwa 
constituted the zemindari of the plain¬ 
tiff and that the said Raja is competent 
to appoint ghatwals in his own zamin¬ 
dari. We may presume that it was this 
reply that was declared to be incorrect. 
This finding is not res judicata as between 
the plaintiff and the defendant now be¬ 
fore U3, bub it is of interest as shosving 
the opinion of the Courts of that date 
based upon a mass of documents which 
are nob now available The opinion how- 
ever docs not go so far as to say that 
Raja Subhao Singh was not a ghatwal at 
all. lb says only as I understand it that 
he .was nob a ghatwal serving under 
Kharagpur, but held a Milkiab Zamindari 
in Jepondonfc of the Kharagpur Estate. The 
.Judges of those days wore fully aware of 
the distinction between a Milkiat and 
a subordinate “mukararri tenure,” and it 
is impossible to believe that they would 
have decided that the tenure was a 
milkiat tenure uulessupon the documents 
before them they were satisHeil that the 
estate was helij directly under the nil- 
iug power. Mr. Ilasio Imam cont''nd.s 
that the real position was that the Rajis 



1918 


244 Patna Keshobati v. SattaNiranjan (Roe, J.) 


of Handwa, if indeed they were indepen¬ 
dent of Karagpur, were not Ghatwals at 
all, and that the Ghat wale mentioned in 
the sanad did not include the Handwa 
Raja, but were Ghatwals holding Sikmi 
Ghatwalis under the Raja of Handwa. 
For an elucidation of this point it is 
necessary to examine carefully the sanad 
granted by Captain Brown which is 
Ex. (K) and the schedule attached to 
that sanad which is Ex. 105. In Suther¬ 
land’s report, Ex. 126. is an extract from 
a report made by Captain Brown himself. 
This report is interesting as showing that 
Captain Brown recognised three classes of 
holders of land. (1) The Zamindarsof the 
low country, (2) Chief Manjhis bound by 
a muchalka and holding jagir lands in the 
plains; and (3) Subordinate Manjhis hold¬ 
ing Chaukis in the hills. His proposals 
were that the Sardars or Ohiefsof Divisions 
should be restored to their authority and 
receive sanads from Government specify¬ 
ing the duties they were to perform and 
that similar engagements should be 
taken from the Manjhis binding them to 
their Sardars. 

Police establishments should be set up 
in each tappa of the zamindars and the 
thanadars put under the control of 
Sazawals. His suggestions were ap- 
proved by Government and a line of 
police posts established in Bhagalpur, 
Colgoog, Raj Mahal, etc., to the north 
and east of the Jungle Terai Mahal. The 
jagirs given by him were approved by 
Mr. Cloaveland. Many of them are still 
in existence and have been the subject of 
consideration by the Judicial Committee. 
It is necessary in considering the real 
meaning of Brown’s Parwana to bear 
carefully in mind bis views of the polic¬ 
ing of these tracts. The Parwana Ex. K 
i8 headed as follows: pabta in terms of 
kabuliyat granted to Raja Subhao Singh. 
Babu Udit Singh. Gopal Singh, Babu 
Lai Singh and other Ghatwals of per- 
«anna Handwa appertaining to Kharag- 
pur .lungle Terai Mahals, Sirkar Monhyr. 
in the Province of Bihar. The terms of 
the grant are that these people should 
pay Their revenue direct bo the treasury 
and by means of the Barkandazes, who 
hold jigir grants, should patrol the 
villages, and when called upon by Govern¬ 
ment should produce an army of seven 
Sardars and 300 archers and Barkan- 
dazes. Then follows thoscheduleEx. 105, 
in which the details of the grant are sob 


forth. Baja Subhao Singh takes five 
taluks with a total rent of Rs. 2,075. 
Udit Singh takes three talukas with a 
rent of Rs. 549, Gopal Singh takes two 
taluks with a rental of Rs. 270. Udit 
and Gopal are in subsequent documents 
specifically described as Ghatwals. The 
duties of Subhao Singh were precisely 
similar to^ those of Gopal and Edit and 
we find from Ex. (L) that Udit and Gopal 
were closely related to Subhao. It is 
clear, I think that Udit and Gopal held 
these lands as did Raja Subhao Singh by 
virtue of their descent from Bijoy Singh. 

It is also clear from the terms of the 
parwana in which allusion is made to 
Jagirs held by Barkandazes already in 
existence and from the fact that all the 
grantees except Subhao are srecifically 
described as Ghatwals, that Captain 
Brown was not conferring a new grant, 
but confirming an old one, and that he 
was nob imposing new duties, but merely 
stating the existing conditions upon 
which the tenure was already held. The 
Sardars mentioned as having jagirs may 
be taken bo be the Sardars mentioned in 
his report. The Barkandazes to be 
employed were the Barkandazes men¬ 
tioned in Regn. 20 of 1817. It is to be 
noted that in his report to Government 
the word "Ghatwal” is not used. Nor 
in Grant’s report of 1786 see Raja 
Z/elanund Singh Bahadoor v. Qovei'n- 
ment fo Bengal (l) was the word Ghatwal 
used, bub "there is no doubt , their Lord- 
ships say, 

“febafc the tenures here spoken of are Ghatwali 
tenures though they are nob mentioned by that 
name.” 

There is nothing in the use of the word 
zamindar to support Mr. Hasm Imam’s 
contention. At the time of granting this 
parwana to Subhao Singh and the other 
Ghatwals, Brown’s intention was to hold 
them responsible, as they had hitherto 
been responsible, for the perfomanoe by 
the Sardars and Barkandazes of their 
duties as head Manjhis and hill police¬ 
men. There were no police posts then 
in existence in the Zamindari Tappas. 
Subsequently when ho submitted his 
whole scheme to Government he left out 
of account the Zamindars in whose 
Tappas the outpost were to bo set up, 
and when they were set up those 
zamindars were exempted by Regula- 

fl) [1854*571 6 M. I. A. 101=4 Wi R. fTo. 

77 (P. 0.) 
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tion 22 o! 1793 from police duties. 
But it is most significant that to this day 
no outpost has been set up in Pergannah 
Handwa, which is still a non.police 
tract. 

The parwana granted by Captain 
Brown received no confirmation from 
Mr. Oleaveland. It did receive confirma¬ 
tion from Mr. Gleaveland’s successor. In 
Ex. (L) Mr. Dickson or Dickenson on the 
application of Parandar Singh stating that 
Raja Subhao Singh and other Ghatwals 
holding under Brown’s Sanad of 1164 are 
dead, declares Raja Parandar Singh to 
be in possession of the share of his uncle 
Subhao Singh and of his grand-uncl'es 
Udit Narain Singh deceased and Gopal 
Singh (who is still living but unable to 
pay the rent of his taluk), and the terms 
of the patta are reilerated, requiring 
Subhao Singh and the other Ghatwals to 
go round each village with the Barkandaz 
of the village and when required by the 
Sirkar to appear before the Hazur with 
7 Sardars and three hundred Barkandazes 
and pay the fixed jama of Rs. 2,701 less 
Saraf Rs. 59-2-0 directly into the treasury. 
This Parwana is inconsistent in the last 
two respects with that granted by Oleave¬ 
land to Raja Kader Ali, Ex. 58 (l), dated 
Ist May and 13th May 1781, for in the 
latter parwanas it is ordered that the 
revenue of Handwa Rs. 2,818 (nob 
Rs. 2,641-14-0) shall be paid not directly 
into the treasury, but through the Raja 
of Kharagpur. And this parwana is 
signed by Warren Hastings himself. 
Dickson’s directions in this respect were 
again negatived by the Permanent Settle¬ 
ment, Ex. (60), dated 5th January 1796, 
in which Pargannah Handwa is men¬ 
tioned as one of the’ 21 Mahals upon 
which revenue is assessed as appertain- 
ing bo Pargannah Kharagpur. In Ex. G, 
the general register of estates paying 
revenue to Government preparevl under 
S. 2, Regn. 48 of 1793, we find Pav- 
gannah Handwa shown as paying revenue 
jointly with 14 other pargannahs and 
the name of Raja Lilanaud Singh Bahadur 
entered as the inalik. On the other 
hand in Ex. F, memorandum of jama 
of the permanent mukarrari right to the 
mahals in district Bhagalpur dated 1209, 
we find it stated that the mukarrari 
patta was granted after the Dewani sub- 
jeot to Ghatwali and reference made to Mr. 
Dickson s orders granting a new Sanad to 
Raja Parandar Singh for the taluks 


granted by Brown to Subhao Singh, Udit 
Singh and Gopal Singh. 

It is urged by Mr. Hasan Imam that 
the Permanent Settlement changed—if 
not the'oharacter—at least the incidents 
of the tenure. We have, therefore, to 
consider firstly what were the incidents 
and character of the tenure before the 
Permanent Settlement and next whether 
by the Permanent Settlement its inci¬ 
dents and character were changed. An 
istamrari mukarrari tenure was regarded 
as a grant made for life to an individual 
and on the death of the lifoholder the 
sanction of Government was necessary to 
validate the succession. The tenure was 
held at a fixed rate instead of an annual 
agreement. This is clear from the fact 
that by Regulation 1 of 1815, the 
Istamrari Mukarrari tenures outside the 
permanently settled districts were de¬ 
clared to be resumable on the death of 
the life-tenant. Captain Brown’s inten¬ 
tion was to create Subhao Singh a princi¬ 
pal land-holder (a position which he no 
doubt already held) for the political pur¬ 
pose of guarding the frontiers on the west 
against the incursions of the barbarous 
Paharias by means of a war-like peasan- 
try entertained as a standing militia with 
suitable territorial allotments under him 
[see Raja Lelanund Singh Bahadur v. 
Government of Bengal (l)]. The office 
was granted to Subhao Singh personally 
and was resumable on his death. It was 
therefore necessary for Parandar Singh 
to report the death of Subhao Singh to 
Mr. Dickson and to obtain a renewal. 
This renewal was obtained in 1794. The 
position in 1794, therefore was that the 
Handwa Ghatwali was a Zamindari Ghat¬ 
wali held directly under Government 
resumable at the death of the life 
tenant. 

It has been the contention of the ap¬ 
pellant’s family for generations, and 
strongly pressed by Mr. Manuk, that the 
payment of revenue through Kharagpur 
was an arrangement made for the sake of 
convenience only, but on reference to the 
map it will be observed that Kharagpur is 
no nearer bo Hand wa than was Bhagalpur 
and it cannot be possible that for the 
sake of convenience only the revenue of 
Handwa should have been sent first to 
Kharagpur and then on to Biiagalpur. 
The Collector of Bhagalpur in 1813 [Raja 
Lelanund Sing Bahadoor v. Government 
of Bengal (l)] reported to the Magistrate 
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of Birbhura fchat at the time of the De- 
oenuial Settlement the Ghatwals were 
not treated as independent talukdars, no 
settlement was made with them and they 
were included in the settlement of the 
zamindar of whom their lands were held. 
The appellant’s ancestors have however 
also frequently said their tenure is in all 
respects similar to that of Chandan Pas- 
sye or Lachmipore, This also was 
Word’s view (Ex. 63). dated 1833. The 
Sadar Diwani Adalat in the case of Rup 
Narayan Deo v. Raja Qadir Alee, de¬ 
cided in 1809, pointed out bhf^t the 
revenue of Ohandwa Passye had been in¬ 
cluded in the revenue of Kharagpur by 
mistake, and suggested (a suggestion that 
was not adopted) that tbo Boird of Re¬ 
venue should exclude Ohandwa Passye 
from the Revenue Roll of Kharagpur, At 
p. 123, Vol. 6, Moore’s Indian Appeals 
\Raj(t Tjclanund Sing Rahadoor v. 
Government of Bengal (l)i,a report of 
1813 is quo‘ed in which it is stated that 
the Ghatwals attached to the Kharagpur 
estate held their lands by virtue of 
sanads granted by the zamindars of 
Kharagpur, except some who have re¬ 
ceived theirs from the former authorities. 

The inference is justified upon all the 
evidence available that, Ohandwa Passye 
and Handwa were like Kharagpur, Bir- 
bhum and Pachit Grown Ghatwalis. 
They v.-ore not analogous to the Kharag¬ 
pur Ghatwalis nor to the Birbhum Ghab- 
walis. They were Moghul Ghatwalis. 
The effect of the Permanent Settlement 
upon military tenures was discussed in 
Raja Venkata Rao v. Court of Wards (2): 
“The provisions of the Sanad,” their 
Lordships say : 

“difforod ia no respect from those which ate 
contained in every ordinary deed of Permanent 
Settlement. The feudal or military tenure was 
at an end. The six Perganuas to which the 
sanad related became new zamindaris subject to 
tho payment of fi.xed land revenue and subject 
to tho ordinary stipulation and the performance 
of the duties ordinarily imposed upon zamin* 
dars." 

An>l their Lordships go on to quote as 
a correct statement Para. 11 of the 

written statement of that case : 

“Tliat under the Empire of the iMahomedans 
the anciont zamindari of Nuzvid was extensive 
and was governed by its Chiefs with absolute 
power P.nd independence; but under the policy 
of the British Government tho same has become 
divested of its military ch.aracter and dwindled 
into a large poshkasb-paying zami ndari. **__ 

(i) [iQSPi 7 Mad. 128=7 I. A. .38 (P. 0.). 

(.?) [1661] 3 Mad. 290=8 I. A. 99 (P. C.}. 


Their Lordships therefore advise: 

“Her Majesty that the lands in suit be declared 
to be a part of the zamindari above mentioned.” 

And in the case of Muttu Vaduga- 
nadha Tevar v. Dora Singha Tevar (3), 
their Lordships say : 

“In this case the Istamrar zamidar was pub 
in his place by the Proclamation of 1801, it is 
to the terms of that document that we must 
look in order to find the quality of his estate. 
The Madras Government were no doubt in a 
position to grant out the estate on other than the 
old terms. The question is whether they did so.” 

I have no hesitation in saying that in 
the Permanent Settlement of 1796 the 
Governor General did nob grant all the 
estate created by Gaptain Brown’s Sanad 
on other than the old terms. He was 
not dealing with Parandar Singh at all. 
In the case of Nilmoni Singh Deo v. 
BakranaVt Singh (4) (at pp 204 and 205) 
tho following statement of the law is 
made : 

“The IVrmiueut Setblemeut of the lauds did 
not alcor the nature of the Jagir or of the tenure 
upon which the lands were held, nor could it 
convert the services which were public into 
private services uudor the zamindar. The zamiu' 
dar became entitled only to the rent or revenue 
which was previously payable to the Govern* 
meut and in respect of which be was 
assessed, and not to the services iu respect of 
which the l/3rd of the rent or revenue was allowed 
to the tenant as compensation for the services. 
Those services continued to be due to the Govern¬ 
ment.” 

This is conclusive. The Permanent 
Settlement might destroy a military 
tenure by a new contract with the holder 
of the tenure. It could not affect the 
position of a tenure-holder with whom 
the new settlement was not made. The 
caae of Raja Lelanund Sing Bahadoor v. 
Government of Bengal (l) is no authority 
for the contrary proposition. It decided 
only that land once assessed with revenue 
as a part of Kharagpur could not be re¬ 
sumed or re-assessed. The Handwa 
tenure was prior to the Dewanee a Mo¬ 
ghul Ghabwali. The effect of assumption 
of jurisdiction over the Jungle Terai 
Mahals by the East India Company was 
at most to convert the allegiance of the 
ghatwal from an allegiance to the Moghul 
Empire bo an allegiance to the East India 
Company. The Permanent Settlement 
did nob destroy the Company’s right bo 
enforce, nor relieve Parandar Singh from 
liability to render, that allegiance. Noth¬ 
ing that has since been done has altered 
the position. The decision of Mr. Tra- 
vers (Ex. G) that the tenure could nob be 

(4) [1883] 9 Cal, 187=9 I. A. 104 (P. 0.). 
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resumed had no higher effect than the 
decision of Mr. Alexander which gave 
rise to the suits of Raja Uelanund Sing 
Bahadoor v. Government of Bengal (l). 
The descendants of Parandar Singh have 
never specifically refused to render ser. 
vices as ghatwals. Ex. E, dated the 24th 
December 1816, was not such a specific 
refusal, It was merely a protest by 
Jhabban Singh against the omission of 
his title of Raja in Parwanas addressed 
to him. The entry of the ghatwali ser¬ 
vice attached to the mahal in Ex. F still 
stands. So late as 1880, the Duputy 
Commissioner of the Santhal Pergannas 
(Ex. AAI) was trying with the idea of 
enforcing the services, asghatwal, ofthe 
proprietor of the Handwa estate. It may 
be that the po%v©r to enforce these services 
has lapsed by limitation. That question 
was not argued at the Bar and could no": be 
raised in thissuit. I am satisfied that the 
right has not been destroyed by any definite 
act. Buchanan (McPherson’s Settlement 
Report. Appendix, page 41) may have 
been historically correct, but he erred on 
the point of law. 

This by no means ends the matter. 
The tenure may bo a ghatwali tenure. A 
person holding it as a ghatwali tenure 
might have no power to alienate it. The 
real question is, whether the mortgagor 
UditNarayan Singh held it as a ghatwali 
tenure. Mr. Manuk asserts that this 
case is in no respect different from that 
of the Dhimsain .Tagir in the Zemindari 
of Pachit dealt with in the case of Nil- 
moni Singh Deo v. Bakranath Singh (4). 
His revenue is payable to Government; 
his services are to be rendered to Govern¬ 
ment and the penalty for failure to render 

service is enforcible by Government. The 

revenue is olsarly not payable to Govern¬ 
ment. It is payable to the Raja of 
Kharagpur, No services have been ren¬ 
dered to Government since 1796. There 
IS no penalty in Captain Brown’s Sanad 
attached to the failure to perform police 
duties. The only penalty suggested is 
that if any body lodges any complaint, 
then on proof of the matter after inquiry 
punishmentwillbe inflicted on you. That 
was a condition imposed upon every 
zemindar prior to Regulation 22 of 1793. 
It 18 further said that he who will give 
bad advice to^ others and will interfere 
with the affairs of Government will be 
held guilty and will be turned out of his 
ilaqa and will not be allowed to come 
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back. This was a penalty to be imposed 
not upon the grantees under the sanad, 
but upon any body residing within the 
taluk who might misbehave himself. 

The penalty to be incurred by the 
Dhumsain Jagirdar was not attributable 
to his original sanad, but to the muoh- 
alka or security bond executed at the time 
of the appointment. The question deci¬ 
ded in the case of Nilmoni Singh Deo v. 
Bakranath Singh (4) was whether the 
mauzas in question, which had been held 
by the plaintiff’s father during his life¬ 
time and which at his death had descen¬ 
ded to the plaintiff as his heir and to 
which the plaintiff was appointed by 
Government, were liable to be attached 
in execution of a decree against the father 
as assets by descent in the hands of the 
plaintiff’, his son. In the case before us 
the appellant has not been appointed by 
Government. Mr. Imam asks us to at¬ 
tach importance to this and to the 
fact that he has given no muchalka 
nor kabuliyat. I would attach even 
greater importance to the fact that his 
father was not appointed by Govern¬ 
ment. His grandfather. Madho Singh 
was nob appointed by Government. His 
great -grandfather, jhabban Singh, was 
not appointed by Government. The last 
appointment made by Government was 
that of Parandar Singh and when an 
attempt was made to assert the right of 
appointment on the decease of Parandar 
Singh, the Collector declined to make the 
appointment aud the Zamindav of Kha¬ 
ragpur was held by the Courts not com- 
• petont to do so. 

Never since the death of Raja Paran- 
dar Singh has any proprietor of Handwa 
applied for a renewal of the Istamrari 
Mukarrari Ghatwali grant. For a hundred 
years no muchalka or kabuliyat under¬ 
taking military service has been given. 
No suggestion that the tenure was liable 
to milit.iry service was made until after 
the death of Udit Navayan Singh it be¬ 
came desirable bo avoid paying Udit 
Narayan Singh’s debts. On only one 
occasion has mutation of names even 
been applied for. and on that occasion 
mutation of names \^a3 refused (Ex. B). 
All that was done was that a note was 
made in the Register of Raja Udit Singh’s 
application and the rejiort made thereon. 
Whenever it has been necessary to pre'. 
pare a list of the Ghatwali tenures of 
the Santhal Pergannas, Parganna Handwa 
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aas been omitted. In suooessive settle¬ 
ment reports no mention is made of any 
Ghatwali duties to be performed. On 
what basis can the appellant claim that 
he or his father were Ghatwals ? 

At the outset of the argument we 
suggested to Mr. Manuk that the real 
issue involved was: Did the appellant 
succeed to his father’s estate by inheri¬ 
tance or by appointment. If he suc¬ 
ceeded by inheritance as his father’s re. 
presenfcative.in-interest he was estopped 
from denying his father’s right to alie¬ 
nate the estates. If he succeeded to the 
estate by appointment his father’s inte¬ 
rest in the estate was dead and could no 
longer be pursued For this view I find 
support in the obiter dictum of Mooker- 
jee, T., in Bhagwat Bulcsh Roy v. Sheo 
Bershad Sahu (6)jjand in the judgments of 
Muliick, T., and Jwala Prasad, .1. (equally 
obiter), in the case of Jadab Lai v. Debt 
Lai Singh (6). I place the case before 
us on a different, and, as I think, a 
higher plane than these two cases. Udit 
Narayan Singh was not appointed to the 
post of Ghatwal. He was merely de 
facto holder without license from the 
ruling power of the lands attached to the 
post of Ghatwal, and as such mortgaged 
his light, title and interest. His son (or 
his wife) has succeeded by inheritance or 
under his will to such rights as he had. 
They cannot successfully impugn his 
title, or even ask that the question of his 
title be investigated. The ruling power 
is not a party to the suit, nor is any 
Ghatwal appointed by the ruling power. 
(It is well settled that in mortgage suits 
the paramount title of parties other than* 
[the mortgagor or his representative-in- 
intereat cannot be gone into. 

The right, title and interest of Udit 
Naravan Singh was mortgaged, and must 
be sold in execution of the decree to be 
made on the mortgage. It is only to be 
regretted that the time of the lower 
Court and this has been so long occupied 
in an inquiry of merely historic interest. 
Jn vievs- of the value of the subject- 
matter of the suit I deem it expedient to 
record briefly my findings on the several 
issues framed. Issue 1 was nob contested 
in this Court. It is admitted that the 
mortgage bond is genuine and the con¬ 
sideration money advanced. On issues 2 
^and 6 I find that the property mortgaged 

(6) A. I. R. lijlTcraT. 4'=:21 I. O. 481. 

(C) [1917] 2P. L. J. 725=42 I. 0. 399. 


by the late Udit Narain Singh was a 
Ghatwali tenure, nob held by him as a 
Ghatwal. Such right, title and interest 
as he had therein were alienable, and did 
not terminate with his life. Defendants 1 
and 2 would either of them be estopped 
as his representative.in. interest from 
pleading that such right, title and inte¬ 
rest as he held were inalienable. 

On issue 3 I find that the decision in 
Suit No. 363 of 1909 is not res judicata. 
The suit in question was one to enforce 
a puisne mortgage upon the same pro¬ 
perty, The present plaintiffs were de¬ 
fendants to the suit as prior mortgagees. 
The present defendants pleaded success¬ 
fully that the property mortgaged was 
inalienable ; but on the case coming 
to the High Court in appeal the Court 
of Wards, who were then in charge 
of the estate, obtained a withdrawal of 
the appeal by promising to pay the mort¬ 
gage money. There was no issue con¬ 
tested as between the present plaintiff 
and the present defendants with regard 
to the alienability of the property. The- 
case was not one in which the decision 
would be res judicata as between co¬ 
defendants. In the finally published 
Record of Rights the late Raja Udib 
Narayan Singh was recorded as Mukarrari 
Istamrardar in respect of the mortgaged 
property in such documents as are before 
us. These documents relate only to the 
liability of the tenants to pay rent to 
him. The khewats have nob been filed 
and even if they had been filed, I should 
hold on issue 4 that they would be evi¬ 
dence only of his title as proprietor and 
would nob be conclusive with regard to a 
question of military duty attached to the 
proprietary rights. On issue 5 my find¬ 
ing would be the same as on issue 4. 
On issue 7 the question whether the Baja 
had any right to make dispositions of his 
property is covered by my discussion of 
the facts of the case. The right, title 
and interest of the late Udib Narayan 
Singh nob being derived from the ruling 
power by appointment, he was at liberty 
to dispose of such right, title and inter¬ 
est as he possessed. 

The learned Subordinate Judge has nob 
discussed issue 8 and it was not touched 
in the arguments. I confess that I oan 
see no meaning in it at all. The bond in 
suit is binding against whichever of the 
defendants is the representative-in-inter- 
est of the late Raja. That question is 



1918 

still sub judicein another appeal now be¬ 
fore us. It is conceded by the appellants 
that issue 9 does not really arise. The sole 
question is, whether under S. 6, Rego. 
3 of 1872, the respondent is entitled to a 
decree for more than half the mortgage- 
debt. The learned Subordinate Judge, 
while recognizing the force of S. 6, has 
made a decree for eight lakhs of rupees 
with interest from the date of the filing 
of the suit. This is in clear contraven¬ 
tion of S. 6. Under O. 34, Civil P. C. 
the decree of the Court must set forth 
the amount due on the latest date of pay¬ 
ment. I hold that this is the decree 
which is contemplated by S. 6, Regn, 
3 of 1872, and that it should be decreed 
that the amount due on the day of pay¬ 
ment be eight lakhs of rupees. 

Section 6 is a bar to a decree for inter¬ 
est upon interest. Interest subsequent 
to the decree must be limited to interest 
on the principal advanced and the costs 
of the suit. Therefore on four lakhs of 
rupees and costs, interest will run at 6 
per cent, per annum. Costs both in the 
lower Court and in this Court will be 
calculated on the total amount decreed. 
The appellants having failed on all the 
important issues involved will bear their 
own costs in both Courts. This decision 
covers both issue 10 and issue 11. This 
decision disposes of Appeal No. 89. Mr. 
Naresh Chandra Sinha argued that the 
decree could not bear interest at all, but 
in course of the arguments conceded that 
that part of the decree relating to inter¬ 
est on the original principal could not 
be assailed. His position with regard to 
the compromise filed was that his in¬ 
ability to pay the instalments promised 
was due to the fact that the estate was 
in the hands of the receiver, and that in 
view of the dispute regarding title to the 
estate he was unable to obtain from the 
receiver the sums necessiry to pay the 
first instalment. It is immaterial by 
what causes the compromise became in- 
fructuous. The learned Subordinate 
Judge was correct in saying that it has 
become infructuous and cannot be acted 
upon. The parties will therefore be rele¬ 
gated to their former positions and the 
considerations which cover the decision 
of the appeal ol the Kumar cover also 
the position of the Rani. The decree 
which I propose will be of efifeeb as against 

the repreaeutative-in interest of the late 

Raja Udit Narayan Singh, whether that 
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representative-in-interest be the Kumar 
or the Rani. 

v.s./r.k. Appeals dismissed. 
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Mullick and Thornhill, JJ. 

Satish Chandra Ghosh —Petitioner. 

v. 

Kashi Sahu — Opposite Party. 

Civil Revn. No. 147 of 1917, Decided 
on 18bh April 1918, against an order of 
Small Cause Court Judge, Bhagalpur, 
D/- 29bh January 1917. 

(a) Contract Act (1872), S. 23— Slavery 
bond wholly void. 

A contract under which a labourer engages to 
work without any payment whatsoever under 
conditions that make it practically impossible 
for him to discharge the debt until some other 
capitalist redeems him is wholly void. Such 
a contract is indistinguishable from slavery and 
in practice compels the debtor and his descen* 
dants to a perpetual serfdom. [P 250 0 1] 

(b) Contract Act (1872), Ss. 23 and 24— 
Debtors executing bond with interest at high 
rate’-One of them to render service without 
pay till bond becoming payable—Considera* 
tion as to render service *is unlawful—Con« 
tract being indivisible is void — Condition to 
serve broken on first day—Limitation com¬ 
menced from date of bond under Limitation 

Act (1908), Art. 75. 

Two brothers executed a bond in favour of the 
plaintiS for a principal sum of Rs. 10 with in¬ 
terest at a high rate. One of the executants at 
the same time promised to work for plaintiS 
without pay for a period of two years from the 
date of the bond, i. up to the date on which 
the bond was to become payable. In default 
of service the bond was to become payabls at 
once. No service was rendered to the plaintiS 
even for a single day« 

Held\ (1) that the part of the consideration as 
to one of the defendants working for the plaintiS 
was unlawful; (2) that the contract being in¬ 
divisible, and it being impossible to separate 
the lawful part of the consideration from the 
unlawful part, the whole was void under 
S. 24; (3) that the condition of the bond as to 
work having been broken on the very fivst day, 
limitalion began to run from that very day 
under Art. 75. fr 260 C 1] 

Kulwant Sahay and Guru Saran 
Prasad — for Petitioner. 

Kurshed Husnain —for Opposite Party. 

Mullick, J. —The plaintiff appears to 
be a landlord and defendants 1 and 2 to 
be labourers who have executed in favour 
ef the plaintiff a bond with somewhat 
curious terms, while dofaudanb 3 appears 
to have been impleaded as a member of 
the joint family to which defendants! 
and 2 belong. The bond is for a princi¬ 
pal sum of Rs. 10 with interest at half 
an anna per rupee per mensem, i. e., at 
37^ per cent, per annum. The second 
executant at the same time promised to 
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woi’k for the plaintiff without pay for 
a period of two years from the date of 
the bond, that is to say, from 3rd Sep¬ 
tember 1911 till 2nd September 1913, 
on which date the bond was to become 
payable. The words in which the pro¬ 
mise is expressed are as follows: 

I, Chaudhry Sabu, will remaiu all along 
in attendance and do the agricultural and other 
works of the aforesaid Ghosh and will never re* 
main absent from duty. If I be absent from 
the work the aforesaid Ghosh will bo competent 
to recover the whole amount mentioned in the 
bond together with interest calculated at the 
rate of one anna per rupee pet mensem without 
any consideration and without waiting for the 
expiry of the due date from the person and pro* 
perty of us (che executants). 

It is alinitt'Sl that the second execu¬ 
tant has not workel for the plaintiff for 
a single day and the present suit was 
brouglitt on 2nd September 1916 for the 
principal sum with interest at the en¬ 
hanced rate. Now it is quite clear that 
the bond is what is locally known as a 
“slavery bond ” and is very similar bo 
that which was the subject of discussion 
in Ram Sarup Bhagat.v. Bansi Maiidar 
(1) In our opinion a contract is wholly 
void in which a labourer engages to work 
without any payment w'hataoever under 
conditions that make it praotically im- 
^possible for him to discharge the debt 
until some other capitalist redeems him. 
Such a contract is indistinguishable from 
iSlavery and in practice compels the 
debtor and his descendants to a per¬ 
petual serfdom. 

Bub the learned vakil lor the plaintiff 
urges that although the condition with 
regard to the labour may bo illegal and 
void, that part of the contract which 
I)rovidos for the payment of interest on 
money lent is enforceable. In my opi¬ 
nion the contract is indivisible anrl 
it is impossible to separate tlie legal 
part of the consideration from ahe 
illegal part. Thorofore under S. 21, Con- 
bract Act the whole contract is void. 
Next, tliero is the question of limita¬ 
tion. The coudition of the bond being 
an agreement to labour, time 'began to 
run against the plaintiff on the first 
day of tlio default to labour, that is to 
say, on 3rd September 1911. The general 
principle that lime begins to run from 
the earliest date applicable to cases of 
.instalment bonds under Art. 75, Lim. 
Act, is also applical>Ie tocases of contracts 
which are subject to a condition. There- 

(1) [1915) 42 Cal. 742=30 I. O. 956. 
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fore as time began to run from 3rd Sep¬ 
tember 1911, and as the suit was not 
brought till 2nd September 1916, it is 
clearly barred. On both grounds, there¬ 
fore, the plaintiff’s suit was rightly dis¬ 
missed and this application for revision 
must be dismissed with costs. 

Thornhill, J. —I agree. 

v.S./r.k. Application dismissed, 
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Eoe and AiiI Imam, JJ. 

Bali Sahu —Applicant. 

V. 

Empero) —Opposite Party. 

Criminal Revn. No. 402 of 1917, Deci¬ 
ded on I8th December 1917. 

Criminal P. C. (1898), S. 235 — Sentencci 
passed under S. 47 (a), Bihar and Orissa 
Excise Act and Ss. 9 (c) and 9 (fi, Opium 
Act, in same trial in respect of twro sales of 
opium to same person and for possession of 
residue—Trial is not illegal—Separate sen¬ 
tences for possession and sale did not con¬ 
travene S. 26 General Clauses Act—Bihar 
and Orissa Excise Act (1915), S. 47 (a)~^ 
Opium Act (1878), S. 9 (c) (f). 

Separate sentences were passed on the accused 
under S. 47 (a), Bihar and Orissa Excise Act 
and Ss. 9 (c) and 9 (f), Opium Act, in the same 
trial in respect of two sales of opium to the same 
person and for possession of the residue of the 
opium left after the sales. 

Held: (1) that the whole series of acts for 
which the accused was punished made one tran¬ 
saction within the meaning of S. 235, Criminal 
P. C., and the joint trial of the offences therefore 
was not illegal: (2) that the conviction for pos¬ 
session was not in respect of the same article as 
that sold, but for the residue, and that therefore 
separate sentences for the possession and the sale 
did not contravene the provisions of S. 26, Gene¬ 
ral Glauses Act, [P 251 C 1] 

G. C. Pal —for Applicant. 

Asst. Govt. Advocate--tor the Grown. 

Judgment. —In this case the applicant 
has been sentenced under S. 47 (a), Bihar 
and Orissa Act 2 of 1915 to pay a fine of 
Rs. 50, and under S. (9) (c), Act 1 of 1878 
to undergo rigorous imprisonment for 
three months and to pay a fine of Rs. 50 
and under S. 9 (b), Act 1 of 1878, to pay a 
fine of Rs. 50. The grounds on which we 
are asked to interfere are, firstly, that 
offences under the'Bihar and Orissa Act of 
1915 and the Opium Act should not have 
been tried together; secondly, that the 
possession and the sale constitute the 
same offence, and that therefore the sepa¬ 
rate sentences are against S. 26, General 
Clauses Act, and thirdly, that the appli¬ 
cant was prejudiced by the admission of 
documentary and oral inadmissible evi¬ 
dence in the Magistrate’s Court. 
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Upongronod 1 taken, it seems that the 
ciroumstances of the case fall well with¬ 
in S. 235, Criminal P, 0. The two sales 
for which the applicant has been punished 
were made to the same person and the 
possession for which he has been punished 
was the possession of the residue of the 
opium left after the sale. The whole 
series of acts clearly made one transac- 
|tion. This consideration also deals with 
ground 2 taken on behalf of the applicant. 
The conviction for possession has not 
been in respect of the same article as that 
sold, but for the residue. With regard 
to ground 3 the learned Sessions Judge 
most carefully discarded all the irrelevant 
evidence before dealing with the facts 
of the case. One lot of irrelevant evi¬ 
dence discarded, he describes, as based 
upon a palpable fallacy and the other lot 
he describes as rubbish and valueless. 
Certainly the applicant was not prejudi¬ 
ced in the appellate Court by the irrele. 
.vanb evidence adduced in the Court of 
'first instance. We are dealing with the 
judgment of the Sessions Court and are 
unable to say that the judgment of the 
iSessions Court is in any way improper. 
The sentences "are not excessive. The 
application is rejected. The applicant 
will surrender to his bail and serve out 
the remainder of his sentence. 
v.s./r.k. Application rejected. 
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Mullick and Thornhill, JJ. 

Abdul Sattar —Petitioner, 

V. 

'Emperor —Opposite Party. 

Criminal Eevn. No. 10 of 1918, D 

cided on 27th June 1918, against ord' 

of Munsif, Purneah, D/. 27bh April 191 
(a) Criminal P. C. (5 of 1898), S. 476 

Yrder of procecution without evidence 
illegal. 

^ ptoceediDg under S. 47G,. Grin 

nal P, C., is required to arrive at (ladings up( 
some evidence before it. If there is no evideu 
on the record aud the Court proceeds to order t! 
prosecution of a person for forgery in relation 
a proceeding before it the discretion vested in tl 
Court under the section is ilL'gallv exercised ai 
the order is liable to be set aside. 

Jr (1898). Ss. 195 ax 

Condition* mentioned in S. 195 < 
S. 476. 

P- C., is a self-co 
tamed section and the reference to S. 195 in th 

of brevity ai 

Mfors not to the conditions enumerated in S. 1' 

^ offences enumerated in th 

section. 252 C 


. (c) Criminal P. C. (1898), S. 476 — Scope 
— It empowers executing Court to order 
prosecution. 

Section 476, Criminal P. 0., confers jurisdic¬ 
tion upon an executing Court to order the prose¬ 
cution of a person for forgery even though not 
a party to the execution proceedings if the of¬ 
fence is brought to the notice of the Court in the 
course of the proceedings. [P 252 C Ij 

R. L. Dutt —for Petitioner. 

Manohar Lai— for the Crown. 

Mullick, J. —This application arises 
out of an order made by the Munsif of 
Purneah directing the prosecution of the 
petitioner for the offence of forgery. The 
facts appear to be these: A decree was 
obtained by Mt. Bachah Mayi against 
Adalat Hossain for a sum of money and 
an execution petition was filed on 30th 
July 1917. purporting to have been 
signed by the pen of Abdul Sattar. When 
notice was issued upon the judgment- 
debtor he appeared and said that Bachah 
Mayi had died before 30th July 1917 and 
that before her death he liad paid off the 
judgment.debt to her. Tlie Munsif there¬ 
upon dismissed the execution case hold¬ 
ing that it had been satisfied. Whether 
that dismissal was correct or nob upon 
the evidence before him is a matter with 
which wearo not concerned at the pres¬ 
ent moment bub the judgment.debtor 
thereupon filed a petition before the 
Munsif stating that Abdul Sattar the pebi- 
tioner now before us was the person who 
had forged the name of Bachah Mayi 
on the execution petition and praying 
that proceedings might be taken against 
Abdul Sattar under the criminal law. 
Notice was issued upon the petitioner 
and he appeared and contended that he 
had had nothing whatsoever to do with 
the execution petition. 

The Munsif thereupon without making 
any investigation directed the prosecu¬ 
tion of the petitioner under S. 476, Crimi. 
nal P. C. Now it is clear that the Mun¬ 
sif had no materials before liiin. There 
is nothing whatever on the record to 
show that this petitioner had any con- 
nexion with the execution petition or 
that he over took any part in the execu¬ 
tion of the decree. The learned Munsif 
states in his explanation that it is sutH- 
cient that ho should be satisfied that 
there is a case against the petitioner and 
so long as ho is satisfied he is competent 
to make an order under S. 470, Criminal 
P. C. That is doubtless true but the law 
requires that the findings of the Court 



252 Patna 


Mousi Laii V. Emperor 


1918^ 


should be arrived at upon some evidence 
and if 'in this case there was no evidence 
then the discretion vested in the Munsif 
has been illegally exercised. The learned 
Munsif is of opinion that the pleader who 
tiled the execution petition if examined 
is sure to prove the case against the peti¬ 
tioner. On what ground the Munsif has 
come to this conclusion is not disclosed 
and we cannot on mere surmise take for 
granted that the pleader if examined will 
support the Munsif. 

The proper order therefore for us to 
make is that the order directing the 
prosecution of the petitioner be set aside 
and the case be remanded to the learned 
Munsif for further inquiry. A point has 
been raised by the learned vakil for the 
petitioner that inasmuch as the alleged 
forgery in this case was committed by a 
person who was not a party to the execu¬ 
tion proceedings no prosecution can be 
directed under S. 476, Criminal P. C., 
and that the person aggrieved should be 
left to take his remedy by ordinary com¬ 
plaint in the criminal Court. Reliance is 
placed on In re KallciTU Hamcilingam 
U), but the ruling of this Court ’n Baj- 
kumar Singh v. Emperor (2) settles this 
point so far as this Court is concerned. 
It was decided in that case that S. 476, 
Criminal P. C.. is a self-contained sec- 
tion and that the reference to S. 195, 
Criminal P. C., in this section is only 
made for the sake'of brevity and refers 
not to the conditions enumerated in 
S. 195, Criminal P. C., but merely 
to ollences enumerated in that section. 
In my opinion S. 476, Criminal P. C., 
confers jurisdiction upon the Munsif to 
order the prosecution of the petitioner 
even though nob a party to the execution 
proceedings if the offence of forgery is 
brought to the notice of the Munsif in 
the course of a judicial proceeding. 

Thornhill, J .—I ageee. 

v.S./r.k. Case remanded. 

(1) [1915] 40 Mad. 100=31 I. C. 053. 

1-2) [1917] 1 P. L. J. 298=37 I, C. 487. 
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Roe and Jwala Prasad, JJ. 

Mousi Lai and another — Accused- 
Petitioners. 

V. 

Emperoi —Opposite Party, 

Criminal Revns. Nos. 464 and 483 of 
1917, Decided on 6th February 1918, 
against order of Sess. Judge, Muzaffarpur,. 
D/- 12th November 1917. 

Penal Code (1860), Ss. 224, 323 and 

353—Arrest-by constable under warrant, 
not signed -by Magistrate nor directed by 
Superintendent of police under his signature- 
—Rescue in such case is no offence — If un* 
necessary hurt is caused in rescue accused' 
can be punished under S. 323. 

One It was arrested by a constable under^ a- 
warrant, which was not signed by the Magis¬ 
trate issuing it and which was made over to the- 
Thaua Officer on an order purporting to have 
been made by the District Superintendent of 
Police but not signed by anybody. It was res¬ 
cued by the other accused who caused unneces¬ 
sary hurt to the constable in effecting the rescue: 

Held: (1) that the warrant was defective and 
that the constable having purported throughout 
to act under the warrant the arrest of It was 
illegal and that the latter was not therefore guilty 
of any offence in effecting bis escape ; 

(2) that the persons who effected L’s rescue 
w 0 ro guilty of an oSanco undot S,823#[P 2530 IJ. 

Hasan Imam and 6r. Pal for Peti¬ 
tioners. 

/Issi. Government Advocate for the 
Grown. 

Judgment. —The accused in Criminal 
Revision No. 483, Lai Bahadur, has beetr 
convicted of an escape from lawful 
custody and sentenced to six months 
rigorous imprisonment. The lawful 
custody is alleged to have been effected 
by one Mathura Lai, constable, on a war¬ 
rant which, it is admitted, was nob 
signed by the Magistrate issuing it and 
made over to the Thana Officer on an 
order purporting to be made by the Dis¬ 
trict Superintendent of Police, but not 
pigned by anybody. It was admitted for 
the purpose of the argument in the Courts 
below that this warrant is defective. We 
need nob go into this question. It is 
alleged however that the warrant itself 
was sufficient authority for the arrest, 
inasmuch as by it the constable had 
reason to believe that the person to be 
arrested bad committed a oognizable 
offence. Had the constable said so him¬ 
self we might conceivably have accepted 
this view, bub tnowhere in his evidence- 
does he suggest that he had reason for 
such belief. He purports to have acted 
under cover of the warrant and we must 
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take the ease as stated by the complain¬ 
ant in it. Lai Bahadur must be ac¬ 
quitted and discharged from his bail if 
he is not required for any other offence. 

In Criminal Bevision No. 464 the 
same remarks apply. It is clear on the 
evidence that the three men convicted of 
effecting the accused’s rescue caused un¬ 
necessary hurt to the constable. One of 
the injuries inflicted was a blow over the 
eye with dhanta." We are'not able to 
hold that this assault was justified even if 
the arrest of Mathura Lai was technically 
wrong. It was Basdeo Singh who is res¬ 
ponsible for the principal injury; Mauji 
Lai was responsible really for the whole 
^occurrence by giving the orders to beat 
-the constable in order to rescue the ac- 
•cused. The three accused were sentenced 
to nine months’ rigorous imprisonment 
each under S. 353, In the exercise of 
our powers in revision we alter these 
convictions to convictions under S. 323 
and direct that Basdeo Singh be sentenced 
to six months’ rigorous imprisonment, 
Mauji Lai to three months’ imprison¬ 
ment and Karr Singh to three months’ 
rigorous imprisonment. We see no 
reason to continue the bonds into which 
the accused have been directed to enter 
for the keeping of the peace. Clearly 
this was an offence committed on a 
sudden impulse. Lai Bahadur has now 
been convicted on the principal charge. 
There is no cause for anticipating a 
further breach of the peace by the ac¬ 
cused. 

V.S./r.K. Convictions altered. 
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Roe and Jwala Prasad, .IJ. 

Kalika Dutt Mandar —Appellant. 

v. 

Tulsi Mandar —Respondent. 

Second Appeal No. 2055 of 1915, Deci¬ 
ded on 11th July 1917, from decision of 
Dist, Judge, Bhagalpur, D/- 25th June 
1915. 

Civil P. C. (1908). S. 41. R. 27—Plaintiff 
failing to discharge onus vrhich lay on him 
owing to non production of document—He 
cannot be allowed to produce it in appeal. 

Order 41, R. 27 (bj, does not mean that in 
order to enable the appellate Court to pronounce 
judgment in favour of a particular party addi¬ 
tional evidence should be admitted in appeal; 
it means only that where it is impossible to pro¬ 
nounce judgment at all on the evidence the Court 
may call for a document. fp 253 G 2) 

Where the plaintiff on whom the onus lay fail- 
-ed to dlaoharge it owing to the non-production 
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of a document which it was in his power to pro¬ 
duce, but for the production of which ho took no 
steps; 

Held', that the provisions of O. 41, R 27 (b), 
could not be u^sd in his favour and that he could 
not be allowed to produce the document in appeal. 

[P 254 C 1] 

Rajendra Prasad —for Appellant. 

Krishna Sahay —for Bespondent. 

Judgment. —The plaintiff in this suit 
sued upon a bond, in which it was set 
forth that the consideration upon which 
this bond was given was an existing con¬ 
sideration under a previous bond and 
account. The Court of first instance re¬ 
fused to accept the oral evidence given in 
support of this consideration and pointed 
out that it was impossible to give the 
plaintiff a decree without reliable accounts, 
the previous bond itself and a close in¬ 
spection of these papers. Upon appeal 
from the deeree of the first Court dis¬ 
missing the plaintiff’s suit, the appellant 
offered to place before the District Judge 
the original bond whereby the original 
consideration might have been proved. 
The learned District Judge refused to ac¬ 
cept the bond and dismissed the plain¬ 
tiff’s appeal. Against that decision an 
appeal is made to this Court. The short 
point therefore is what document should 
an appellate Court accept under O. 41, 
B. 27. B. 27 (a) has nothing to do with 
the case before us, and the case comes 
under B. 27 (b): 

“If the appellate Court requires any dooumeut 

to be produced.to enable it to pronounce 

judgment, or for any other substantial cause, the 
appellate Court may allow such evidence to be 
produced.” 

This does not mean that in order to 
enable the appellate Court to pronounce 
judgment in favour of a particular party 
additional evidence should be admitted' 
in appeal; it means only that where it is^ 
impossible to pronounce judgment at all! 
on the evidence the Court may call for a 
document. In this case the burden of 
proof was upon the plaintiff and in the 
absence of proof of the consideration the 
Court was in a position to pronounce 
judgment in favour of the defendant. 
The document was not required to enable 
the Court to pronounce judgment. The 
highest at which this can be put is that 
it might have been required in order to 
enable the Court to pronounce judgment 
in favour of the plaintiff, which is an 
entirely different thing. The question 
remains whether sufficient cause was 
shown for admitting the document in the 
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lower appellate Court. From the record 
of the case as tried before the learned 
Munsif it is clear that the plaintiff was 
fully aware of the precise place, namely, 
the record room at Bhagalpur, in which 
this document might have been found. 
He took no steps to search for it and pro¬ 
duce it in time for use during the adjudi¬ 
cation of his claim, and the learned Dis¬ 
trict Judge exercised, in our view, a very 
sound discretion in refusing to regard 
the pure laziness of the plaintiff in the 
lower Court as sufficient cause for giving 
him a peculiar license in the appellate 
Court. The appeal is dismissed with 
costs. 

v.S./r.k. Avi^eal dismissed. 
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DAWSON-MIRLER, G. J, and MULIilOK, J. 

Brij Nath Sakai Singh and others 
Appellants. 


V. 

Bari Charan Ray and of/iers—Kespon- 

Miso. Civil Appeal No. 296 of 1917, 
Decided on 23rd October I9l8, from a 

decision of Dist. Judge, Shahabad; 

Limitation Act (9 of 1908), Art. 182 — 
Defending Kppeal by judgment-debtor is not 
8tep-in-oid. 

Defending an appeal preferred by the judg- 

meut-debtor in an execution proceeding is not a 
flteo-in-aid of execution within the meaning of 
Art. 182. lP 254 C 2 ] 

Sunder Lai —for Appellants. 

L. N. Singh —for Respondents. 

Dawson-Miller, C. J.— In.my opinion 
this appeal should be dismissed. This 
is a secondappela from a judgment of the 
District Judge of Shahabad refusing to re 
ersea judgment of the Court below, which 
dismissed a petition for execution on the 
ground that it was time barred. Another 
obieobion was taken, but with that we 
are nob now concerned. The question is a 
very short one. It appears that in the 
year 1906 the appellant obtained a decree. 
Between that time and 1912 he appears 
to have made three separate attempts to 
execute his decree. Each of these at¬ 
tempts proved infructuous. Then on 
I2bh April 1912 a fresh petition for 
execution was filed. That, for reasons 
which do nob concern us, was dismissed. 
On appeal to the District Judge on 6th 
July 1913 the appeal was allowed and the 
petition for execution granted. From 
that time until 20th July 1916, which 
was more than three years, the appellant 


took DO steps to try and obtain execution. 
From the order of the District Judge, 
dated 5th July 1913, the judgment-debtor 
appaled to the High Court at Calcutta 
and on 20th April 1915 the High Court 
at Calcutta dismissed the appeal. Then 
on 20bh July in the following year an 
application was made by the present 
appellant, which has been called an ap¬ 
plication to continue the previous peti¬ 
tion for execution, that is to say, the 
petition which was filed on 12th April 
1912. No doubt the reason why the peti¬ 
tion has been so described and why pro¬ 
bably it was set out in that form was be¬ 
cause it was more then three years since 
the appellant bad obtained bis decree 
before the District Judge in July 1913 
and he had taken no steps-in-aid of his 
execution since then, except that he had 
defended an appeal to the High Court at 
Calcutta. 

That obviously was not a step-in-aid 
of execution, because the appeal by the 
judgment debtor to the High Court at 
Calcutta was no bar to the execution or 
to the carrying out of bh^ decree which 
the appellant already had from the 
District Judge. That application, whether 
it is colled an application to continue bho 
previous petition or whether it is called 
a petition for the execution of the decree,, 
was dismissed for default. Then the pre¬ 
sent petition was brought for execution 
on Isb February 1917, and both the lower 
appellate Court and the Court of first 
instance who tried these proceedings 
have come to the conclusion that the 
petition is time-barred. It^ seems to me 
that that decision is one which cannot be 
impeached. The Article in the Limitation 
Act which in my opinion clearly relates 
to a petition of this sorb is Art. 182, and 
the period of limitation prescribed by 
that article is three years from the date 
of applying in aocordance with. law to the 
proper Court for execution or of taking 
some stop-in aid of execution of the decree 
or order. It is quite clear to my mind 
that the last step which was taken in 
execution in accordance with law was 
not later then 5th .July 1913 and as the 
present petition was not filed until Isfe 
February 1917, it seems to me that it is 
quite clear that that petition is out of 
time and ought to be dismissed. It was 
contended in the first place that the 
petition of February 1917 was within 
three years of that filed on 20bh July 
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1916 and was therefore in time. Bat the 
earlier petition which was dismissed 
for default was itself time-barred and 
being out of time, cannot constitute a 
fresh starting point within three years of 
which another petition can be lodged. 
To hold otherwise would be to defeat 
the whole object of the Limitatioa Act. 

It was also contended on behalf of the 
appellant that Art. 182 does not apply to 
the case at all, although it cannot be 
denied that this is a petition for execu¬ 
tion, but it is contended nevertheless that 
Art. 181 applies, which provides for ap- 
plications for which no period of limita¬ 
tion is provided elsewhere in this schedule 
or by S. 48 Civil P. 0. I cannot accept this 
view. It is quite clear to my mind that 
Art. 182 is the proper article to apply to a 
petition of this sort. But even if Art. 181 
applies, it is very difficult to see how it 
can assist the appellant in any way, be¬ 
cause there the time begins to run when 
the right to apply accrues. That part of 
the article the learned vakil for the ap¬ 
pellant has not dealt with, but it seems 
to me that the right to apply is existing 
all along and that only shows that 
Art. I8l was clearly not meant to cover 
the case of a petition for execution such 
as that provided for in Art. 182. It has 
not been suggested when the right to 
apply accrued cr before what time it was 
impossible to make this application. It 
is not necessary for me to say more then 
this that the article which is clearly ap¬ 
plicable to the present case is Art. 182. 
That being so and it being quite clear 
that three years had elapsed since the 
last step taken by the appellant in aid of 
the execution, it follows that this ap¬ 
plication is time-barred and that this 
appeal ought to be dismissed with coats. 

Mullick, J —I agree. 

V.S./r.K. Appeal diamissed. 
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Mullick and Atkinson, JJ. 

Mritunjoy Praharaj — Plaintiff— Ap¬ 
pellant. 

V. 

Jagannath Jeu —Defendant—Respon¬ 
dent. 

.\ppeal No. 11 of 1917, Decided on 7th 
December 1917, from a remand order 
of Disfc. Judge, Cuttack, D/- 15th June 
1917. 

(a) Bihar and Ori»<a Tenancy Act (1913). 
S. 31—“Registration” only means that iand- 


Jagannath Patna 255 

lord should signify consent to transfer — 
Consent may be verbal, written. 

The word “registration” in S. 31 means 
nothing more than that the landlord should 
signify his consent to tbo transfer; and bis con¬ 
sent may be either verbal, written or In any 
way that he thinks proper. LP 256 0 1] 

(b) Bihar and Orissa Tenancy Act (1913), 
S. 31—Transferee of occupancy has to apply 
for consent of landlord—Transferee is liable 
to pay fee, after consent —Suit lies to re¬ 
cover it and also second appeal from it. 

Under S. SI it is the duty of the transferee of 
an occupancy holding to apply to tho landlord 
for bis consent; and onoo the landlord gives his 
consent, the transferee becomes liable to pay tbo 
fee prescribed by tho Act. If tho transferee re¬ 
fuses to pay the foe a suit would lie to recover 
it, and in that suit a second appeal to tho High 
Court would bo competent. [P 256 O 2; P 256 C 1] 

Baikuntha Nath Dutta — for Appel¬ 
lant. 

Bichitrananda Das —for Respondent. 

Judgment. — The plaintiff sues tho 
defendant, who is his tenant, as trans- 
feree of an occupancy holding, for re¬ 
covery of the registration fee which the 
plaintiff alleges is payable to him under 
S. 31, Orissa Tenancy Act. The defence 
put forv/ard by the defendant is that 
there is no obligation upon a tenant as 
transferee to register his transfer or to 
pay the fee prescribed by S. 31, Orissa 
Tenancy Act. 

The learned Deputy Collector yielded 
to the argument put forward by the do- 
fendant and held that there was no ob¬ 
ligation upon the defendant to pay any 
registration fee to the plaintiff; and 
consequently that the plaintiff’s suit was 
not maintainable. Tlie learned Judge on 
appeal took a different view and held 
that S. 31, Orissa Tenancy Act, created 
a mandatory duty upon tho tenant by 
w’ay of transfer to apply to the landlord 
for registration of his transfer witliin one 
year from the date of the transfer; and 
that thereupon the tenant was liable to 
pay to the landlord a fee equivalent to 
25 per cent, of the consideration money 
or six times tho annual rent of tho hold¬ 
ing. Accordingly the learned Judge re¬ 
versed the order of the Deputy Collector 
aod remanded the case for hearing on the 
merits. The case now comes beforo us. 
in second appeal, and we have satisfied 
ourselves that a second appeal lies under 
this particular statute. We have listened 
to a lengthy argument on the consbruc- 
tioD of S. 31. The fee sued for is re¬ 
coverable under the provieiona of S. 250, 
Orissa Tenancy Act, in the same way as 
if it were arrears of rent. Cl. (e), S. 200 
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enacts that the provisions of the Act ap¬ 
plicable to arrears of rent and suits and 
proc9e3inga in respect thereof shall apply 
to anything payable or deliverable in 
respect of any registration fees prescribed 
under Ss. 14, 15, 16 and 31. S. 31 runs 

as follows; 

“ When any occupancy holding or portion of 
a holding is transferred. . . the transferee or his 
successor-in-interest shall within two years from 
the date of the commencement of this Act or 
within one year from the date of the transfer, 
whichever is later, apply to the landlord to 
whom the rent of the holding or portion is 
payable for registration. . . The maximum fee 
payable on such registration shall be a sum 
equal to 25 per cent, of the consideration money 
or to six times the annual rent of the holding or 
portion thereof, whichever is greater.” 

The section clearly creates a duty upon 
the tenant to apply for registration. Now 
''registration” would seem to be an in¬ 
appropriate term unless some form or 
procedure is prescribed as the method by 
which registration is to be effected. How¬ 
ever this difficulty is got over, inasmuch 
as it is admitted by the learned vakil ap¬ 
pearing for the appellants before us that 
registration means in this section nothing 
more than that the landlord should 
signify his consent to the transfer; and 
that his consent may be either verbal, 
written, or in any way that the land¬ 
lord thinks proper. It is the duty of the 
tenant to apply to the landlord for his 
consent; and once the landlord gives his 
consent the tenant is clearly liable to pay 
the fee prescribed by the Act. In this 
case the landlord has voluntarily con- 
seuted to a transfer of the tenancy to the 
defendant and once he has done this, his 
right to sue arises even though the 
tenant may not have expressly applied 
for registration. If the tenant fails to 
apply for registration with in the time pre¬ 
scribed, and the landlord does not con- 
sent to the transfer, the tenant loses the 
protection afforded to a transferee of an 
occupancy holding by the provisions of 

the Orissa Tenancy Act. ^ , x 

This construction of sub-S. \IX S. 34, 
is fortified by sub-Ss. (2) and (3) of the 

same section. Sub S. (2) says that 

if iu any case, the landlord accepts the fee 
authorized by sub S. (1), his consent to the 
transfer and to any distribution of the rent there¬ 
by rendered necessary shall bs deemed to have 
been given.” 

Sub-S. (3) provides that if the land¬ 
lord refuses to accept the requisite fee 
the transferee or his saooessor may de¬ 
posit such fee with the Gollector, where¬ 


upon the landlord shall be deemed to 
have consented and the transfer to have 
been registered. 

We have no doubt whatsoever that 
this action is maintainable and that the 
learned Judge was right in setting aside 
the order of the learned Deputy Collector 
and ordering a remand. This appeal ac¬ 
cordingly fails and is dismissed with'costs. 

v.S./r.K. Appeal dismissed* 
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Roe and Coutts, JJ. 

Bamkishun Lai —Applicant Appel¬ 
lant. 

V. 

Jatadhari Lai and others Opposite 
Party—Respondents. 

Appeal No. 157 of 1917, Decided on 
27th May 1918. 

(a) Civil P. C. (1908). o. 9. R. 8—Appear- 

ance of pleader without instructions to con* 
duct case is not appearance. 

Where the pleader of a party has no instruc- 
tions bat to ask for time, his sitting in the Court 
room is not an appearance. [!' 257 C IJ 

(b) Civil P.c. (1908). o. 9, R. 13. and 

O. 17, Rr. 2 and 3—Defendant’s pleader 
declining to conduct case for want of in¬ 
structions—Decree is ex parte—Court s re- 
cording decree on contest does not ** 

decree on contest—Agreement in good taith 
between parties to apply for adjourment 

Time should be granted. 

lu a partition suit steps were being taken to 
arrange a compromise between the parties a 
joint application for time was put m by e 
plaintiff and the defendant. The application 
was rejsoted and the Court proceeded to record 
the evidence of the plaintiff. i 

pleader declined to cross-examine the P^ajotiff s 
witnesses, saviog-that he had no instructions 
save to ask for time. The Court then passed a 
preliminary decree “on contest. The 
then applied for a re-he*riQg but his application 
was rejected ou the ground that the preliminary 
decree having been passed ou contest, 0. 9, 

R 13, did not apply. , _ , 

Held'. (1) that the mete fact that the Court 
recorded that the decree was made on contest 
did not make it a decree on contest, 

(2) that the procedure adopted by the lower 
Court was that provided by O. 17, R. 2, and 
that thoreforo O. 9. R. 13. of the Code was ap- 

Where there is an agreement in good faith 
between the plaintiff and the defendant to 
apply for adjournment for the purposes of a com¬ 
promise, that in itself is a sufficient excuse for 
the defendant for not anticipating an attack by 
the plaintiff, and therefore not prepared 

to meet it. LP 257 U1.2J 

Ghandia Sekhar Banerjee^ior Appel- 
lant. 

Shoroshi Charan Mitter, Sudhangaii 
Kumar Mitter* Sant Prasad and Tri- 
bhuban Math Sahay—lot Respondents. 
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Judgment. —In this case the appellant 
is aggrieved by an order of the Subordi¬ 
nate Judge of Muzaffarpur, refusing an 
application to re-hear a suit decided in 
the following circumstances:—This was 
a partition suit. Defendant 10 had put 
in a plea that there had been a previous 
partition. Steps were being taken for a 
compromise between the plaintiff and 
the defendant, the defendant admitting 
that partition should proceed but limit¬ 
ing the plaintiff’s rights in that partition 
to less than the whole of the lands 
claimed in the plaint. Accordingly on 
13th February 1917 plaintiff and defend¬ 
ant 10 put in an application for time 
jointly. This application for time was 
rejected. The Subordinate Judge then 
put the plaintiff into the witness box. 
The defendant’s pleader declined to cross- 
examine, saying that he had no instruc¬ 
tions save to ask for time. The Subordi¬ 
nate Judge then recorded on 13th Febru¬ 
ary 1917:—“Case opened. Plaintiff 
examined witness Jatadhari Lai. Argu¬ 
ments heard. Preliminary decree passed 
on contest.” (N. B. The word uncon¬ 
tested in the paper book is a misprint). 
“Suit adjourned to 1st March 1917 for 
further orders.” 

Defendant 10 then applied for a re¬ 
hearing. His application was rejected, 
on the ground that: 

“tbe preliminary decree was passed on contest 
as against tUe petitioner, as appears from the 
judgment and record. Therefore R. 13, O. 9, 
does not apply and tbe applicant has failed on 
this ground.” 

Defendant 10 is now appellant before 
us. It is clear that the order of the 
learned Subordinate Judge cannot be 
supported on the ground given. The 
mere fact that ho said that the decree 
was made on contest would not make it 
a decree on contest; we have to look 
into the circumstances and decide for 
ourselves whether it was on contest or 
not, and the decision in SaiesJi Chandra 
Muherjee v. Ahara Prasad Mukerjee (l) 
is clear authority for the proposition 
that where a pleader has no instructions 
but to ask for time, his sitting in the 
Court room is not an appearance. It is 
obvious that the decree against the ap- 
pollanb was made ex parte. It is argued 
further on behalf of the respondent that 
O. 9, R. 13. does not apply to cases 
decided under O. 17, R. 3. With that 
pr oposition we have no reason to dissent. 

(1) [1907] 34 0dl7403.\p. ti,\ ' 
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But the question again is one of fact, 
whether th© case was decided under 
O. 17, R. 3, or not, and again it does not 
make a decision under O. 17, R. 3, that 
the Court should have erroneously ima¬ 
gined that it was acting under that sec¬ 
tion. The decision of the suit forthwith 
in spite of the default contemplated in 
O. 17, R. 3 is limited to oases in which 
there is already prior to the default 
sufficient material for a decision. If 
there is no material on the record at all, 
the case would be obviously dismissed 
against the plaintiff. If it is necessary 
to bring on to the record evidence suffici¬ 
ent to give the plaintiff a decree it could 
not be said that the decision was made 
forthwith. In the case before us what 
happened was not a decision made forth¬ 
with but a bearing of the plaintiff’s 
witness and a decision in the absence of 
the defendant. This was a proceeding 
under O. 17, R. 2, not under O. 17, R. 3, 
and O. 9, R. 13, applies to it. 

On the merits we are of opinion that 
the application should succeed. Where 
there is an agreement in good faith bet¬ 
ween the plaintiff and the defendant to 
apply for adjournment for the purposes 
of a compromise, that in itself is a suffici¬ 
ent excuse for the defendant for not 
anticipating an attack by the plaintiff 
and therefore not being prepared to meet 
it. As far as we can ascertain from the 
circumstances of the present case the 
joint application was made in good faith 
and should have been granted. The ap¬ 
peal is therefore decreed with costs. 
Hearing fee in accordance with the scale 
laid down. The decree of I3th February 
1917 is set aside. The suit will be re¬ 
heard on its merits. 

V.S./r.K. Decree set aside. 
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Roe and Ali Imam, JJ. 
Mahangu Singh and others —Accused 
—Petitiocers. 

V. 

Emperor —Opposite Party. 

Criminal Revo. No. 424 of 1917, Deci¬ 
ded on 19th December 1917, from order 
of So93. Judge, Monghyr, D/-7th SepCem- 
1917. 

(a) Criminal P C. (1898),S. 423—Appellate 
Court has power to alter finding of trying 
lOagistrate—Finding is not limited to finding 
of law. 

Spciion 423, Criminal P C., empowers aa ap- 
ptUate Court to alter the finding of the trying 
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Magistrate, maintaining the sentence, and the 
word ‘finding’ is not limited to a finding upon 
a point of law as distinct from a finding upon a 
point of fact. tP 258 0 23 

(b) Criminal P C. (1898), S. 423—Charges 
under Penal Code,Ss. 147 and 353—Convic* 
tion under S. 323—Appellate Court altering 
finding and convicting under S. 147 but 
maintaining sentence — Procedure is not 
illegal. 

Accused were charged by the trying Magistrate 
under Ss. 147 and 353, but were ultimately con¬ 
victed under S, 323 of the Code. On appeal the 
Sessions Judge pointed out that the conviction 
under S. 323 could not be maintained, but hold¬ 
ing That the accused had been guilty of rioting 
he altered the conviction to one under S. 147, 
maintaining the sentences imposed under S. 823: 

Held', that the procedure adopted by the Ses¬ 
sions Judge was not illegal. [P 258 0 2) 

Naresk Chandra Sinlia — for Peti¬ 
tioners. 

Assistant Government Advocate — for 
the Crown 

Judgment. —In this case the appli¬ 
cants before us were placed upon their 
trial on charges under Ss. 147 and 35 3, 
I. P. C., the general charge against them 
being that it being known to them that 
the Sub-Inspcctor of Excise was making 
preparations to search their houses and 
have them arrested by the regular police, 
they gathered in a body with the inten¬ 
tion of preventing by force the fulfilment 
of his duty by the Sub-Inspector of 
Excise. The charge actually framed 
against the applicants was that they were 
members of an unlawful assembly with 
the common object of resisting the arrest 
and rescuing the persons arrested by the 
Excise Sub Inspector Zainul Abdin Kuli. 
After going into the evidence the Deputy 
Magistrate who tried the case was of 
opinion that the common object of the 
assembly was not to resist the arrest but 
to resist the search. He therefore ac¬ 
quitted the applicants of the offence 
charged under S. 147 but convicted them 
under S. 323, with which offence they 
bad not been charged. On appeal to the 
Sessions Court the learned Judge pointed 
out that the conviction on the charge 
under S. 323 could nob be maintained; 
bub on going into the facts of the case he 
found that the intention of the unla^^ful 
assembly was bo snatch away the cocaine 
phials and avoid arrest. He therefore 
found that the common object stated in 
the charge was at least one of the commom 
objects of the assembly, and that there¬ 
fore the assembly was unlawful and that 
the applicants should have been convic¬ 
ted of rioting, Therefore under the pro¬ 


visions of S. 423 he altered the convic¬ 
tion under S. 323 to a conviction under 
S. 147, maintaining thelsentencesimposed 
under S, 323. 

In this Court we are asked to revise 
this decision on two grounds: Firstly, 
that the learned Judge had no power tO' 
convict of an offence on which there bad 
already-been an acquittal, and secondly, 
that the charge as framed was so vague, 
containing as it did only a part at least- 
of the common object of the assembly, 
that the accused have been prejudiced in 
their trial with regard to it. On the 
first part of this argument the case of 
Queen^Empress v. Jabanulla (l) is indis¬ 
tinguishable. This case has been followed, 
as Mr. Desai’s notes in the Index of Gases 
shows, in all the Courts in India. It is 
true that in Dhanpat Singh v. Emperor 
(2) Chapman. J., apparently was nob re¬ 
quired to go further than to say that 
where tho law had been improperly ap¬ 
plied to the facts found, an appellate 
Court had power to alter a finding of ac¬ 
quittal to a finding of conviction. This 
too is the limit to which Beaoheroft, J,, 
felt it noessary to go in the case of Romesh 
Chandra Banerjee v. Emperor (3). We 
see no reason to limit the section in the 
way suggested upon the basis of these two 
cases. The learned Judges in these two 
oases were not required to go further 
than they did, and there is nothing in 
their judgments to suggest that they would 
not have been prepared to go further if 
necessary. The section as it stands em¬ 
powers the Court to alter the finding, 
maintaining the sentences, and if it be 
conceded that a finding of acquittal may 
be altered to a conviction on a point of 
law, we can conceive no valid reason for 
limiting the word ‘finding’ to a finding 
upon a point of law as distinct from » 
finding upon a point of fact. 

Upon the second point urged, it is found 
by both the Courts in effect that the 
common object of the assembly was te 
thwart the Excise Officers in the execu¬ 
tion of their duty; and it cannot be sug¬ 
gested that the particular wording of the 
common object as contained in the charge 
was a wording which could in any sense 
have misled the applicants in their de¬ 
fence. We must therefore decline to in- 

(1) [18963 23 Cal. 975. 

(2) [1911] 42 I. 0. 698. 

(3) A. I. R. 1914 Cal. 456=41 Cal. 360=23 
I. 0. 935, ‘ 
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terfere in this case. The applicants will 
surrender to their bail and serve out the 
remainder of their sentences. 

V.S./r.k. Rule discharged. 
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Mullick and Thornhilij, JJ. 

Mowar Raghubar Singh and others — 
Appellants. 

V. 

Gouri Charan Singh and others —Res¬ 
pondents. 

Misc. Civil Appeal No. 139 of 1917. 
and Civil Revo. No. 173 of 1917, Decided 
on 6th June 1918, from a decision of Sub- 
Judge, Daltonganj. 

Civil P. C. (1908), O. 3, R, 1 and O. 9, 
R. 9—Appearance by pleader—Dismissal in 
pleader's presence is not dismissal for de¬ 
fault—R. 9 does not apply. 

The personal appearance of a plaintiff who has 
instructei a pleader to appear in his behalf for 
the purpose of conducting the suit is not neces¬ 
sary and if the suit is dismissed in the presence 
of the pleader the decree of dismissal 'would not 
be subject to review in accordauce with the pro¬ 
cedure laid down in O. 9, B. 9. [P 259 Gi2] 

Panchanan Banerjee —for Appellants. 

R. h. Dutt and Rai Tribhuban Nath 
Sahaiy —for Respondent. 

Mullick. J .—The plaintiffs, who are 
26 in number, brought a suit for declara¬ 
tion of title aod recovery of possession 
against the defendants, On 6kh March 
1917, the case on the application of the 
plaintiffs was adjourned till 10th March 
19i7. On that day a compromise petition 
was filed bearing the signature of the 
vakil employed by the plaintiffs. In this 
compromise petition the thumb-marks of 
four of the plaintiffs, namely. Nos. 1, 13, 
16 and 19, were affixed. It is alleged 
that plaintiffs 3, 11, 14, 15 and 21 were 
not parties to tbecompromisepetition and 
that the^com promise was so far as they 
were concerned fraudulent and that the 
decree of I4th March 1917 made by the 
Subordinate Judge dismissing the entire 
suit should bo re-opened on the ground 
that the Court was misled. 

Now an application to this effect was 
filed before the Subordinate Judge on 
4th April 1917. tie after oonsiderin:? the 
matter rejected it on the 'ground that it 
was frivolous and nob supported by an 
affidavit. Against that order of 4bh 
April 1917 the plaintiffs have filed Ap- 
peal No. 139 of 1917 and by way of pre¬ 
caution they have also filed an applica¬ 
tion for Revision No. 173 of 1917. The 
only way in which an appeal can be said 
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to lie is by treating the decree as one for 
default in reference to which an 'applica¬ 
tion has been made by the absentee plain¬ 
tiffs 'under O. 9, R. 9 and dismissed. It 
is clear that the personal attendance of 
these plaintiffs was not necessary inas- 
much as they had instructed a vakil to 
appear in their behalf for the purpose of 
conducting the suit and as the learned 
vakil was present on the day that the 
decree of dismissal was made it would 
nob be subject to review in accordance 
with the »procedure laid down in O. 9, 
Civil P. 0. Therefore upon the face of 
it the Subordinate Judge’s order declin¬ 
ing to restore the case cannot be treated 
as an order under O. 9, R. 9, Civil P. C., 
and therefore no appeal lies. 

Next as to the application for revision 
the learned Subordinate Judge upon the 
facts before him was apparently satisfied 
that the compromise was a proper one 
and that the parties were properly re¬ 
presented before him. For all wo know 
the vakil who represeutad the absent 
plaintiffs was authorized to consent to 
the compromise and it was not upon the 
facts before the Subordinate Judge neces¬ 
sary to inquire any further into his 
authority in the matter. In any event 
the Subordinate Judge was satisfied as to 
a certain state of facts and if under that 
view of the facts be has passed an order 
dismissing the suit, it cannot be said that 
ho has acted without jurisdiction or that 
he has declined to exercise a jurisdiction 
which was vested in him. Therefore 
the matter cannot he re-opened under 
S. 115, Civil P. C. Hence revision does 
not lie. Then the learned vakil for the 
petitioners falls back upon the inherent 
powers of the Court and he relies upon 
the case of Basangouda Hanmantgouda 
V. Churchigirigouda Yegangouda (l), bub 
in that case defendant 2 bad not engaged 
any pleader at all and the compromise 
having been made upon instruobion given 
by defendant 1 it was held that it was 
open to defendant 2 to re-open the decree 
on the ground that the Court was misled. 
There are certain observations in tho 
concluding portion of the judgment of 
their Lordships of the Bombay High 
Courb in that case with regard to the 
position when counsel in the case agrees 
to a compromise in excess of his autho¬ 
rity but those observations were in my 
opinion in the nature of ohitf^r onj 

(1) [1910] 31 B^in. 408=:5 I. U. ‘JCy. 
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were not necessary for the decision of 
the immediate matter before their Lord- 
ships. 

The learned vakil also relies upon the 
case of Peary Choudhury v. :SanooTy 
Dass (2), but in that case there was not 
only a total suppression of service, but 
also the filing of a false and fraudulent 
vakalatnama upon the strength of which 
the Court was led to grant a compromise 
decree. That case does not apply here. 
In the present case upon the facts as 
stated above by me the Court was satis¬ 
fied that the vakil had authority to 
agree to the compromise and the only 
ground that the learned vakil before us 
to-day can urge for our interference is 
that the vakil acted in excess of his 
powers and that if he has so acted it is 
open to the Court in exercise of its 
inherent powers to re-open the matter. I 
on my part do not consider that equity, 
justice and good conscience require that 
I should exercise my inherent powers for 
the purpose of investigating the authority 
that was reposed by the plaintiffs in this 
case in their vakil. The plaintiffs will 
have ample opportunity by means of a 
separate suit to litigate that matter and 
if there was fraud on the part of the 
vakil or on the part of any other person, 
they will be entitled to bring a suit for 
the purpose of setting aside the decree 
on that ground. It is not necessary that 
the inherent powers of the Court should 
be invoked for the purposes of this case. 

The result is that the appeal and the 
application are dismissed with costs. 
Hearing fee one gold mohur for the 
latter. 

Thornhill, J.—I agree. , 

V.S./r.K. Ap peal dismissed. • ■ 

"(IT[ioisiT? iT c. C 28 . 


A. I. R. 1918 Patna 260 
Chapman and Iwala Prasad, JJ. 
PJand Kumar Singh and others —Dec¬ 
ree-holders—Appellants. 

V. 


Bilas Bam Marwari and others —Judg¬ 
ment-debtors—Respondents. 

Appeal No. 163 of 1916, Decided on 
8th August 1917, from original order of 

Sub..lodge, Monghvr. , ^ 

(a) Civil P. C. (1908), O. 20. R. 12— 
Appeal to Privy Council—Decree to be exe¬ 
cuted is decree of Privy Council. 

Whore there is an appeal to the Privy Council, 
the decree which is to be executed is the decree 


of the Privy Oounoil, and the word' ‘decree* in 
O. 20, R. 12, in such a case most be taken to 
mean the Privy Council decree. [P 260 0 2] 

Plaintiffs obtained a decree on 28th November 
1905 for possession and for mesne profits from 
the date of the decree to the date of recovery of 
possession. There was an appeal to the High 
Court which was dismissed, and a further appeal 
to the Privy Council which was also dismissed 
on 7th March 1918. Plaintiffs obtained delivery 
of possession on 29th May 1914 : 

Held ' that the defendants were liable for 
mesne profits from 23th November 1905 the date 
of the decree up to 29th May 1914 the date of 
delivery of possession. [P 261 G 1] 

(b) Court-fees Act (1870), S. 13 — S, 13 
does not apply to appeal against preliminary 
decree. 

Section 13 does not apply to the case of an 
appeal agaiost a preliminary decree. [P 261 0 2] 

Pugh, Krishna Sahai and Abani Bhu- 
san Mukerjee —for Appellants. 

Basan Imam, S. N. Dutt, Purnendu 
Narain Singh and Naresh Chandra 
Sinha —for Respondents. 

Judgment- — i20th July 1917.) The 
plaintiffs in this case obtained a decree 
by a Subordinate Judge for delivery of 
possession of certain property and for 
mesne profits from the date of the decree 
to the date of recovery of possession. 
This decree is dated 28th November 1905. 
There was an appeal to the Oalcutta High 
Court which was dismissed on 14th May 
1907. and an appeal therefrom to the Privy 
Council which was dismissed on 7th 
March 1913. The plaintiffs obtained de¬ 
livery of possession, some on 29th May 
1914 and others on 14th January 1916. 
They applied to the Subordinate Judge 
for the assessment of mesne profits from 
28th November 1905 till possession was 
delivered. On the objection of the judg- 
ment-debtors the Subordinate Judge has 
awarded mesne profits merely for the 
period of about 14 months from 7th 
March 1913 to 29th May 1914. The 
decree-holders now appeal to this Court. 
Now it is well settled that the decree 
which is executed in such a case is the 
decree of the Privy Council in final 
appeal. Wo have therefore to ascertain 
what that decree was. It was a decree 
dismissing an appeal from a decree of 
the High Court of Calcutta, which was 
itself a decree dismissing an appeal from 
a decree passed by the Subordinate Judge. 
The Privy Council decree was therefore a 
decree affirming the decree of the Subordi¬ 
nate Judge. In order to ascertain what 
the Privy Council decree was we have to 
inquire what the deof^ee of the Subordinate 
Judge was. That decree is quite clear 
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and it is to the effect that from the date paving the court-fee their appeal will 
of the decree, namely, 28th November be decreed. The other appellants are 
1905, up to the date of delivery of posses- entitled to their costs according to rule, 
sion the plaintiffs are to get mesne pro- There was an objection that no appeal 
fits. The Privy Council decree therefore lay. We held that an appeal did lie, 
is a decree, dated 7th March 1913, direct- having regard to the decision of their 
ing that the plaintiffs are to got mesne Lordships of the Privy Council in Bhup 
pro6ts from 28th November 1905 up to Indar Bahadur Singh y. Bijai Bahadur 
the date of delivery of possession. We Singh (l). An application has been made 
have been referred to O. 20, R. 12, for the refund of the court-fees paid. 
Scb. 1, Civil P. G., and to the author!- The refund is claimed under S. 13, Court- 
ties under which we are compelled to fees Act which requires an appellate 
inquire whether that rule has been com- Court to grant a refund certificate where 
plied with, whatever the decree may a suit is remanded under O* 41, R. 23, 
purport to say. What does the rule say? Civil P, O. O. 41, R. 23 however applies 
It says that only where the original Court has dis- 

“mesno profits may be awarded from the institu* posed of the suit OU a preliminary point, 
tion of the suit up to the expiration of three present case the suit has not been 

years from the date of the decree." ^ disposed of by the first Court. It is a 

Now the Privy Council have decided appeal against a preliminary 

in case of Bhup Indar Bahadur Singh decree. A certificate for refund cannot 
V. Bijai Bahadur Singh (l) that for the jjg given by the Court under S, 13 in such 
purpose of interpreting O. 20, B. 12, the case. 

word “decree” for the purposes of a case Chapman, J. —Since the passing of 
such as the present must be taken to above order the three appellants who 

mean the Privy Council decree. We p^ia the deficit court-fees have 

have therefore to inquire whe'ther an applied for leave to amend the valuation 
order directing mesne profits from 28th their plaints and to pay the court-fees 
November 1905 up to the date of deli- assessable on the lower valuation. This 
very of possession is in contravention of may be done, 
the rule under which mesne profits could , , r> 

only be awarded in this case from the Jwala Prasad, J.—"I entirely agree, 

date of the institution of the suit till v.s./r.x. Appeal allotoed. 

three years after the date of the Privy -- 

Council decree. The28bh November was A. I R. 1918 Patna 261 


after the institution of the suit and three 
years had nob expired from the date of 
the Privy Council decree when possession 
was delivered. The result is that this 
appeal is allowed and the order of the 
Subordinate Judge is set aside. We 
direct therefore that the mesne profits 
be calculated from 28th November 1905 
up to the date when {iossession was deli¬ 
vered. This will not only be just, it 
will also be in accordance with O. 20, 
R. 12. 

We are informed that certain of the 
appellants have not yet paid the deficit 
court-fee which was required for the pur¬ 
poses of this appeal, namely, the peti¬ 
tioners Raghuraj Singh, .Taduraj Singh 
and Sukhraj Singh. These petitioners 
are given time to file the deficit court-fee 
till Wednesday next, the 25bh instant. 
On their failure to pay this court-fee the 
appeals so far as they are concerned, will 
be dismissed. In the event of their 

(1) [1901] 23 All. 162—27 I. A. 209 (P. O.). 


Roe and J’wala Prasad, JT. 

Mahendra Ram and another Pefci- 
tioners. 

V. 

Singi Bal and others — Opposite 
Parties. 

Civil Revn. No. 305 of 1917. •Decided 
on 23rd October 1918, from order of 
Munsiff, Sivvan. 

Civil P. C. (5 of 1908), O. 23,R. 1 —Ground 
for withdrawal must be only some formal 
defect for which suit will fail — Other 
sufficient cause in Cl, 2 roust be analogous 
to grounds in Cl. 1. 

Under O. 23, R. 1 a suit can only be with¬ 
drawn with permission to bring a fresh suit 
when the Court is satisfied that the suit must 
fail for reason of some formal defect or that there 
are other sufficient grounds for allowing the 
plaintiff to bring a fresh suit. The sufficient 
grounds contemplated in Cl. 2 of the rule must 
be grounds closely analogous toithe grounds 
given in Cl 1. The provisions of O. 23, R. l 
must be strictly applied. [P 2C2 C 1] 

Rajendra Prasad —for Petitioners. 

Chandra Sekhar Banerjee and Sambu- 
saran —for Opposite Parties. 
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Judgment. —The order against which 
this application is made purports to 
have been made under O. 23, R. 1. The 
facts upon which it was passed do not 
appear in the petition asking to with¬ 
draw the suit, but are stated to have 
been ascertained orally from the pleader 
in charge of the plaintiff’s case. They 
were firstly that the plaintiff’s father 
had not been made a party to the suit ; 
and secondly, that the defendant’s 
brother bad not been made a party to 
the suit. In the affidavit filed in support 
of the application it appears that the 
defendant denied that he has a brother 
at all and it is argued by the learned 
vakil for the applicant that the plaintiff’s 
father had nothing to do with the con¬ 
tract upon which the suit was brought 
and was not a necessary party to the suit 
at all. We wish to draw particular at¬ 
tention to the imperative nature of the 
rule under which the Munsif purported 
to act. A suit may only be withdrawn 
with permission to bring a fresh suit 
when the Court is satisfied that the suit 
must fail for reason of some formal 
defect or that there are other sufficient 
grounds for allowing the plaintiff to in¬ 
stitute a fresh suit. The sufficient 
grounds contemplated in Cl. 2, should be 
grounds closely analogous to the grounds 
given in Cl. 1. V/e feel strongly that 
the Courts below are far too prone to 
allow suits to be witlidrawn when they 
are more than a year old, so that the 
withdrawal of them from the file will 
improve the look of the file. The Munsif 
in the case before us does not appear to 
have been satisfied that the suit must 
fail. He was merely vaguely of opinion 
that the defect'of parties might materially 
affect the decision. This was not a suffi¬ 
cient reason for giving the permission 
asked for. We are of opinion that in 
making the order against which this ap¬ 
plication has been made the learned 
Munsif failed to exercise the jurisdiction 
which was vested in him by law to make 
a serious inquiry as to whether the suit 
must fail for defect of parties or not. 

We therefore remand the case to him 
and direct that he devote his attention 
strictly to tlio wording of the rule and 
that before granting permission to bring 
a fresh suit, he satisfy himself that the 
suit must fail by reason of a defect in it, 
We would draw the attention of other 
Courts to this decision for we are of 


opinion as we have already stated that a 
great deal of laxity prevails with regard 
to the manner in which these applications 
to withdraw with permission to bring 
fresh suits are granted. Costs will follow 
the result. The bearing fee of this 
Court is two gold mohurs. 

v.S./r.K. Case remanded, 
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Rob and Jwala Prasad, JJ. 

Karimulla Shah —Plaintiff—Appel- 
tant. 

V, 

Muhammad Haza —Defendant—Res¬ 
pondent. 

Appeal No. 264 of 1917, Decided on 
24th October 1918, from the original 
order of Sub Judge, Gaya, D/- 11th 
November 1917. 

Civil P. c. (1908), 0.34, R. 6—Compro¬ 
mise in mortgage suit giving right to mort¬ 
gagee to proceed against other property if 
mortgaged property found insufficient— 
Formal lorder under R. 6 is necessary for 
proceeding against other property. 

A compromise in a mortgage suit provided 
that if the amount due under the mortgage was 
not realised by sale of the mortgaged rproperties, 
the ether properties of the judgment-debtor 
should be pursued in due course. A decree was 
passed in accordance with the compromise and 
the mortgaged properties having been sold, the 
decree-holders sought to proceed against the 
other properties of the judgment-debtor. 

Held: that a formal order under O. 84, R. 6 
was a necessary preliminary before proceeding 
sgaiueb the properties not covered by the mort¬ 
gage. tP 263 Cl] 

Mohammad Fakhruddin and Pancha 
nan Banerjee —for Appellant. 

Kailas Pali and t>. N. Sirkar —for 
HespoDdent. 

Judgment. —These proceedings arose 
from a decree made upon a mortgage in 
accordance with a compromise. That 
compromise provided that if the amount 
due under the mortgage was not realised 
by sale of the mortgaged properties 
the other properties of the judgment- 
debtor should be pursued in due 
course. The properties covered by 
the mortgage were sold. It is not 
contested that there is a balance out¬ 
standing, hub on the decree-holder 8 
seeking to j)roeeed against the other pro¬ 
perties of the judgment-debtor two objec¬ 
tions were made, firstly, that the judg- 
raent-debtors were minors and could nob 
be pursued without guardians, and, se¬ 
condly, that there had not been any 
order under R. 6, 0. 34, and until that 
order was made no proceedings againgt 
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Properties other than the mortgaged pro¬ 
perties ooald be taken. In the first ob- 
jeotion there appears, on the merits, to 
be no substance whatsoever, but there 
is substance in the contention that the 
making of a formal order under B. 6 is 
a necessary preliminary to pursue pro¬ 
perties not covered by the mortgage. 
This has been the universal view taken, 
and the position is not altered by the 
fact that the original decree was a com¬ 
promise decree. All that that compro¬ 
mise in effect does is to create an under¬ 
taking on the part of the judgment- 
debtor not to contest an order under B. 6. 
The benefit of an order under B. 6 is 
that a proper account is taken, the par¬ 
ties know exactly where they stand, and 
the proceedings are in order. As at pre- 
sent framed the proceedings are not in 
order. We, therefore, direct that a pro¬ 
per order be made under R. 6, stating 
the amount of the indebtedness of the 
judgment-debtor and formally authoriz¬ 
ing the decree-holder to proceed against 
the properties not covered by the mort¬ 
gage. 

■V.3./R.K. Order accordingly. 

A. 1. R. 1918 Patna 263 
Mollick. J. 

Sugrive Misser — Defendant—Appel¬ 
lant. 

v. 

Jogi Misser and others —Plaintiffs— 
Respondents. 

Second Appeal No. 737 of 1917, Deci¬ 
ded on 23rd March 1918, from decision of 
Sub-Judge, Shahabad, D/- 28th April 
1917. 

Civil P. C. (1908), S. 11—Decision does not 
operate as res judicata against pro-forma 
defendant against whom no relief is claimed. 

The dooiaioa in a case does not operate as res 
judicata against a pro forma defendant who was 
not a necessary party to the suit and who was 
impleaded not because any relief was claimed 
against him, but bscau^e be might assist the 
Court in the adjudication of the claim against 
thereat defendant. (P 26-1 0 1] 

Nirsu Narain Singh —for Appellant. 

G. C. Pal —for Respondents. 

Judgment.—This appeal arises out of 
a suit for redemption in respect of 4'76 
acres of land alleged to constitute a 
raiyati holding, which was mortgaged by 
Ramgolam Misser, and Ramdevi Misser, 
the predecessors of the plaintiffs, to one 
Rameshwar who is alleged to bo the 
predecessor of the defendants. The suit 
was contested by defendant 1, who denied 


that Rameshwar was joint with him aud 
asserted that the holding had always be- 
loged to him and that Rameshwar never 
had any interest therein. 

The Munsif found that the defendants 
had emtered into possession through 
Rameshwar on the strength of the zur- 
peshgi mortgage and that the allegation 
that the defendant had title to the hold¬ 
ing was false. At the same time the learned 
Munsif found that in or about 1901 the 
Maherani of Dumraon,the admitted land¬ 
lord, attempted to attach and sell certain 
lands, which included a part of the pre¬ 
sent holding, in execution of a decree for 
arrears of rent obtained by her against 
the present plaintiffs. The defendant 1 
thereupon brought a title suit against 
the Maharani joining the present plain¬ 
tiffs as pro forma defendants and obtained 
a declaration in 1902 that a part of the 
land, which was about to be attached 
and which corresponds to plots 74,76, 77, 
148. 154, 162, 164, 168, 149 and 175 in 
the present suit, was not liable to be 
attached on the ground that he had 
raiyati interest therein. The learned 
Munsif was of opinion that this decree 
was res judicata between the defendant 1 
and the plaintiffs, and therefore, the 
plaintiffs were not entitled to recover 
those plots in the present suit. The 
learned Munsif also found that since 
1901 the defendant 1 had been assorting 
a right as occupancy raiyat in respect of 
these plots adversely to the plaintiffs' 
title as mortgagors and that therefore 
the suit in respect of these plots was also 
barred by limitation. 

The learned Subordinate Judge in ap¬ 
peal agreed with the Munsif that the de- 
fendands got possession as mortgagees 
and that they had failed to prove that 
any part of the lands in suit was the 
first defendant’s ancient occupancy hold¬ 
ing. He also held that the Munsif’s 
decisions with regard to res judicata and 
limitation was incorrect and he gave the 
plaintiffs a decree entitling them to re¬ 
deem the whole of the lands in suit on 
payment of a sum of Rs. 160. The Brst 
point urged by the learned vakil for the 
defendant-appellant before me is that the 
learned Subordinate Judge was wrong on 
the point of res judicata. 

Now I have to observe at the cutset 
that the learned vakil has not supplied 
mo, as required by the rules of this Court, 
with any copies of the translations of the 
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plamt, written statement, decree and 
judgment upon which he relies for this 
part of his argument. It is almost im¬ 
possible to decide whether a former judg¬ 
ment is res judicata unless we have all 
the pleadings before us. I have, how¬ 
ever, with the learned vakil’s assistance 
examined the vernacular plaint and the 
judgment in the suit of 1901, upon which 
the learned vakil relies and which are on 
the record of the case before me. It ap¬ 
pears from these documents that defen¬ 
dant 1 claimed no relief against the pre¬ 
sent plaintiffs, who were impleaded as 
pro forma defendants. It was not alleged 
in the plaint that he had any cause of ac¬ 
tion against them. His suit was directed 
against the Maharani of Dumraon who 
was defendant 1, and he desired to esta¬ 
blish that he and not the plaintiffs was 
the tenant under the Maharani. Ho had 
a cause of action against the Maharani, 
namely, that the Maharani had obtained 
a decree for arrears of certain lands 
alleging them to be the holding of the 
present plaintiffs. There is a faint alle¬ 
gation in the plaint that that decree was 
collusive, but there is no allegation that 
there was any collusion betvveen the 
Maharani and the present plaintiffs. The 
suit was aimed at the Maharani for the 
purpose of sotting aside the deree on the 
ground of fraud, but in the absence of 
any specific allegation against the pro 
forma defendants in that suit that they 
were parties to the fraud and in Ctha 
absence of any claini for relief as against 
them, it cannot be said that there was any 
question directly and substantially in issue 
between them and the plaintiff in that suit. 
The present plaintiffs were really not 
necessary parties at all and were impleaded 
not because any relief was claimed against, 
them, but because they might assist the 
Court in the adjudication of the claim 
against the real defendant, the Maharani 
of Dumraon. It would seem that the 
position was so regarded by the present 
plaintiffs, for they took no trouble to ap- 
pear in the suit. The Maharani of 
Dumraon did appear, but finally allowed 
the suit to be decreed without any sub¬ 
stantial contest. 

In my opinion the case of Malhi 
Kunwar v. Imam ud-Din (l) is some¬ 
what similar bo the case now before me. 
In that case the plaintiff in the first 
inatanca_h!2^i^ Quit for re de mpti oo of 
' (ij [1905] ‘27 All. 59. 


a mortgage against two sets bf defendants, 
alleging that he had paid half the mort¬ 
gage money to the second set and the 
remaining half only was due to the first 
set. The Court held that the second set 
of defendants had no concern with the 
land and that the whole amount of the 
mortgage money was due to the first set 
and he ordered redemption on that foot¬ 
ing. The plaintiff thereupon brought a 
second suit to recover from the second 
set of defendants what he had paid to 
them on account of the mortgage, bub it 
was held that the decision in the first 
suit did not operate as res judicata upon 
the point whether or not the second set 
of defendants were interested in the 
mortgaged property, and that it was open 
to these defendants to re-agitate this 
matter as between themselves and the 
plaintiff in the second suit. I think 
therefore the decision of the learned Sub¬ 
ordinate Judge on the point of res judi¬ 
cata is correct and that it is not neces¬ 
sary for the present plaintiffs to set 
aside the decree of 1902 before proceed¬ 
ing to redeem. 

The second point urged by the learned 
vakil is that there is no clear finding by 
the learned Subordinate Judge that the 
lands in suit were not the ancestral oc¬ 
cupancy holding of defendant 1. It ap¬ 
pears that the case made by defendant 1 
before us is that he has succeeded to 
Rameshwar’s property as a distant 
agnate upon the death of Rameshwar’s 
sou and that Eameshwar took a mort¬ 
gage of the lands now in suit from par¬ 
sons who had no title to the same. The 
learned Munsif however claarly found 
that Bameshwar got into^possession upon 
the strength of the zurpesbgi mortgage 
which was executed so far back as 1883. 
He also found that the defendants got 
Into possession through Rameshwar and 
that they were not in possession before 
the mortgage upon the strength of a title 
independent of that of Rameshwar. The 
learned Subordinate Judge, although he 
has not examined the evidence upon the 
point in any details, has come to the 
same conclusion. 

I am asked by the learned vakil to 
remand the case for a fuller considera¬ 
tion of the evidence, bub I think it is 
unnecessary to do so having regard to 
the form that the litigation took in the 
Courts below. It would seem from 



1918 Empeeor V. Bir Kishore (SB) (Mulliok, J.) Patna 265 


indgmenfc of the learned Subordinate 
Judge that the defendants’ main attack 
was directed to the points of limitation 
and res iudioata. The hnding of fact 
therefore being conclusive in second ap¬ 
peal, what is the position as regards 
limitation? Defendant 1 is found to 
have no independent title and to have 
been always in occupation as a mortgagee. 
He was therefore in the position of a 
trustee in regard to the mortgagors and it 
was not open to him to set up any claim 
of title adverse to their title. He could 
not therefore by adverse possession have 
acquired a prescriptive title to plots 74, 
76, 77. 148, 154, 162, 164. 163, 149 and 
175. The point of limitation therefore 
must fail. This disposes of all the points 
argued before me and the appeal is dis¬ 
missed with costs. 

V.S./r.k. Appeal dismissed, 

A. I. R, 1918 Patna 265 
MULiiiCK, Aei Imam and 
Thornhill, JJ. 

Special Bench 
Emperor. 

V. 

Bir Kishore Rai —Accused. 

Civil Boference No. 2 of 1918, Decided 
on 12th April 1918, from order of Dist, 
Judge, Cuttack. 

Legal Practitioners Act (1879), S. 13 (b) 
"~Ple»der acting for both parties in one 
suit is guilty of gross carelessness—Action 
amounts to ffrots misconduct. 

A pleader, who acts for oae party at one 
stage of a suit or proceeding and then, without 
the leave of the Court, acts for the opposite 
party in the same suit or proceeding, although 
he may not act out of any improper motive, 
is guilty of gross carelessness and disregard 
of the rules of the profession, amounting to 
gross misconduct in the discharge of professional 
duties within the meaning of 8. 13 (b). 

[P 266 O 1] 

Government Advocate — for the Crown. 

Pugh, O. C. Pal, Lalmohan Ganguli 
and Qajendra Prasad Das —for Accused. 

Mullick, J. —This matter arises out 
of a reference under the Legal Practi¬ 
tioners Act 18 of 1879, from the District 
Judge of Cuttack regarding a plealer 
named Bir Kishore Rai. The learned 
Judge has found the pleader guilty of 
three charges under S. 13, 01. (b). of the 
Act, and has referred the case under 
S' 14 of the Act, for our orders. Pending 
the investigation the learned .Judge has 
suspended the pleader from practice 
with effect from 7th- February 1918. 
The charges are three: the first relates 


to a mortgage suit of 1914 in which the 
pleader signed a plaint on behalf of the 
plaintiff and subsequently, it does nob 
appear how long afterwards, accepted a 
vakalatnama on behalf of one of the 
defendants, the mortgagor and filed a 
written statement in which he admitted 
the claim of the mortgagee, although a 
number of the other defendants who 
were transferees from the mortgagor 
contested it. When the case went up on 
appeal from the decree of the Munsif, it 
was discovered that the pleader had acted 
for both sides and upon that being 
brought to the notice of the Court, the 
pleader for the mortgagee, who happened 
to be the pleader’s father-in law, on 
behalf of his client compromised with 
the transferee and the case was finally 
disposed of on that footing. The next 
charge relates to Execution Case Na. 219 
of 1915 of the Court of the Subordinate 
Judge. In that case the pleader on 15th 
March 1915 filed an execution petition 
on behalf of the judgment-creditor; on 
10th November 1915 be filed an applica¬ 
tion on behalf of the judgment-debtor 
praying for an order to set aside the 
sale. ' 

The third charge relates to Execution 
Case No. 347 of 1914 of the Court of the 
Subordinate Judge of Cuttack. In that 
case the pleader filed an execution peti- 
tion on behalf of the decree-holder on 
2nd April 1914; on 9th March 1915 he 
appeared on behalf of a claimant under 
O. 21, B. 53, Civil P. O., whose claim 
was dismissed on 10th March 1916. The 
sale was held on 16th March 1915, and 
on 13th April 1915 the same pleader 
filed a petition on behalf of the judg¬ 
ment-debtors to set aside the execution 
sale. In the mortgage suit as well as 
in the two execution cases the pleader’s 
father-in-law was engaged on the oppo¬ 
site side. It is urged that the conduct 
of the pleader in signing the vakalat- 
namas and acting for both sides in the 
same case was grossly improper conduct 
within the meaning of Cl. (b), S. 13, 
Legal Practitioners Act. The pleader’s 
explanation is that he acted carelessly, 
but nob with any improper motive and 
that in the two execution cases, as soon 
as the matter was brought to his notice 
by the Court, he immediately expressed 
his regret and declined to take any 
further part in the case on behalf of the 
judgment-debtors. Mr. Pugh on behalf 
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of the pleader urges thab grossly im¬ 
proper conduct ^?vibhin the meaning of 
S. 13 means conduct involving moral 
turpitude and that it does not extend to 
cases of negligence of the rules of the 
profession such as that with which the 
pleader has now been charged. Now 
whatever the rule may be with regard 
to the other branches of the legal pro¬ 
fession, so far as pleaders are concerned, 
the matter seems to have been settled in 
this Court by the decision of the 
Special Bench in In the matter of two 
Pleaders (1). In that case the matter 
turned upon O. 3, R. 4, sub-Gl. (2), 
which enacts that 

"every appointmeDt of a pleader when accepted 
shall be filed in Court aod shall be considered 
to be in force until determined with the leave 
of the Court, by a writing signed by the client 
or the pleader, as the case may be. and filed in 
Court or until the client or the pleader dies or 
until all proceedings in the suit are ended so 
far as regards the client." 

It was held by the Special Bench in 
the case above referred to that although 
the pleader may not have acted out of 
any improper motive, gross carelessness 
and disregard of the rules of the pro¬ 
fession cannot be overlooked and con¬ 
stitute gross misconduct in the discharge 
of professional duties within the mean¬ 
ing of S. 13 (b), Legal Practitioners Act. 
The pleader urges in his explanation that 
he had no intention to defraud any 
person and that in fact neither the plain¬ 
tiff in the mortgage suit nor the judg¬ 
ment-debtors in the execution oases have 
so far raised any objection in regard to 
his conduct. He further brings it to 
our notice that this proceeding has been 
initiated upon information supplied by a 
discharged clerk of his. We are willing 
to accept the assurance of the pleader 
that he had no fraudulent motive, but 
we cannot accept the explanation that 
his disregard of the rules was not inten¬ 
tional. In our opinion his disregard of 
the rules was gross and iatentional, and 
we do nob think that a mere warning 
will have the effect of impressing upon 
members of the Bar in the mufa-sil the 
necessity of strict observance of the 
provisions of the law. We are unable 
to accept Mr. Pugh’s contention that in 
order to make the pleader liable to 
punishment under S. 13, it is not suffi¬ 
cient to prove that he has intentionally 
disobeyed the rules, but that there must 

(1) [19171 41 I. 0. 328=2 P. L. J. 259. 


. SuRBNDRA Nath 1918? 

be some act involving a moral stigma or 
proof of actual injury to a litigant. That 
in our view is not the law as interpreted 
in this Court. That being so, the only 
question we have to consider is the 
punishment which should be inflicted in 
this particular case. We have taken 
into consideration the fact that the 
pleader is a young man who at the time 
that he committed the offences bad only 
been four years in practice, that he was 
working under the guidance perhaps of 
his father-in-law and that he did not 
realize the gravity of his offence. We 
think however that we must impose 
some period of suspension and that a 
mere warning will not be sufficient in 
this case. We direct that the pleader, 
Babu Bir Kishore Rai be suspended for a 
period of six months commencing from 
7th February 1918. 

Imam, J — I agree. 

Thornhill. J .—I agree. 

V.S./r.k. _ Pleader suspended. 
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Chapman AND JwALA Prasad, JJ. 

Chattarpatt Singh —Judgment-debtor 
—Appellant. 

V. 

Surendra Nath Decree-holder 

—Respondent. 

Appeal No. 289 of 1916, Decided on 
16th July 1917, from original order of 

Sub-Judge. Purneab, D/- 30bh June 1916. 

(a; Civil P. C. (1908), O. 21, R. 90—Under¬ 
valuation made in eale-proclamalion being 
grots misrepresentation sale will be •et 
aside. 

Where an under-valuation of the property to 
be Bold ujade in the sale-proclamation is obviously 
a gross misrepresentation, the sale will be set 
aside. Where a right of fishing which extended 
over 138 villages and the annual income realized 
from which was over Rs. 1,000 was described in 
the sale proclamation merely by a tauzi number 
and a name the value of the estate being given 
at Rs. 2,600, and it was sold for that sum; 

Held-, that the sale proclamation was mate¬ 
rially irregular both iu the description of the 
property and in the valuation put up^n it and 
that for that reason alone the sale should be set 
aside. [P 267 O 2] 

(b) Civil P. C. (1908), O. 21. R. 54—Pro¬ 
perty to be sold consisting of right of fishing 
over length of stream— It is not possible to 
say that any particular spot i* conspicuous 

***Where the property' to bo sold consists of a 
right of fishing over a length of stream extending 
over several miles, it is not possible to say that 
any particular spot on the stream is a conspicuous 
part of the property within the meaning of B. 54, 
O. 21. In such circumstances the principle of 
the rule must be applied and a copy of the order 
must be conspicuously displayed at various por- 
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tiODS of the estate. In addition the sale should 
be advertised either in the local newspapers or in 
theOWte. [P 268 0 1] 

Mriiunjoy Lai and Krishna Sahay — 
for Appellant. 

Baikuntha Nath Mitra and Naresh 
Chandra Sinha —for Respondent. 

Chapman, J. —This is an appeal by 
the judgment-debtor. He applied to have 
an execution sale set aside upon the 
ground of material irregularity in pub¬ 
lishing and conducting the sale. His ap¬ 
plication was refused by the Subordinate 
Judge and hence his appeal to this Court. 
The property which has been sold is a 
right of fishing in a river which is partly 
silted up. This river flows through the 
thanas of Auraria and Kasba Amore in 
the District of Purnea. The evidence is 
that in Auraria thana the river is for the 
most part silted up, but there still re¬ 
mains in thana Kasba Amore a sufficient 
length of the river to cover a distance 
approximately of 20 miles as the crow 
flies and considerably more than that 
following the line of the river, which is a 
very winding one. The actual collections 
received from this large estate amounted 
to Rs, 900 out of a rental of Rs. 1,200 
odd. In addition to that there was a 
rental received from certain se-patnidars 
of Rs. 739. The rental payable for the 
estate which was a patni estate was 
Rs. 601. The actual realised income an¬ 
nually therefore from the property was 
over Rs. 1,000. It was sold for Rs. 2,600 
a price which was obviously grossly in¬ 
adequate, both having regard to the vast 
extent and promise of the property and 
having regard to the actual realisations 
from it. In the sale proclamation there 
is no indication that the estate is of this 
magnitude. Theestateis described merely 
by a tauzi number and a name, in fact 
the estate ran through as many as 138 
villages. There is nothing to indicate 
this in the notification and the valuation 
stated in the sale proclamation is Rupees 
2,500. It is inconceivable that the de¬ 
cree-holder could have thought such a 
valuation reasonable in the case of an 
estate of such magnitude, even though he 
day not have been aware what the actual 
income realized from the estate was. 
The Privy Council have held in the case 
of Saadatmand Khan v. Vhul Knar (l), 
that where an under-valuation of the 
property m ade in the sale proclamation 

(1) L1898] 20 All. 412=26 I. A. 146 (P. C.). 


is obviously a gross misrepresentation the 
sale will be set aside. 

The learned Subordinate Judge in dis¬ 
missing the application does not appear 
to have applied bis mind to this question. 
It appeared to him to be necessary only 
to consider whether the property had 
been actually proclaimed for sale or not. 
To so decide the matter was to act in 
contr.'ivention of the principle laid down 
by the Privy Council in the case to which 
I have above referred. I am of opinion 
that the sale proclamation was materially 
irregular, both in the description of the 
property and in the valuation put on it, 
and for that reason alone we should* be 
justified in setting the sale aside. X am 
confirmed in this view when I come to 
consider the manner in which the sale 
was proclaimed. In this long stretch of 
country 20 miles or more in length, there 
is one village containing some 30 or 40 
houses called Basbeli in which there is a 
pool of 100 yards long and 150 yards 
broad. The evidence is that either upon 
the edge of the water here or upon the 
land by the side of the pool a notification 
proclaiming the sale was posted. I am 
not prepared to differ from the learned 
Subordinate Judge as to the question of 
fact whether this notification was ac¬ 
tually posted there or not: but it is cer¬ 
tainly on the evidence quite impossible 
to say whether the notification was ac¬ 
tually posted on the estate that is to say, 
in the water or not. It also seems im¬ 
possible to say upon the evidence that 
there was any beating of drum in any 
village other than the village of Basbeli. 
It would be difficult to hold that this was 
a proper compliance with the law in an 
estate of this magnitude. The rule which 
is applied is that laid down upon the 
subject of attachment in R. 54, O, 21, 
Sch. 1, Civil P. C., which requires: 

"that the order shall be proclaimed at some 
place OD or adjacent to such property by beat of 
drum or other customary mode and a copy of 
the order shall be affixed at some conspicuous 
part of the property." 

When the property consists of a right 
of fishing over a length of stream which 
may quite reasonably extend to some 30 
or 40 miles it is not of course possible 
to say that any i>articular spot on that 
stream is a conspicuous part of tbe pro¬ 
perty. In such circumstances the princi¬ 
ple of tbe rule must be applied and a 
copy of the order must be conspicuously 
displayed at various portions of tbe 
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estate. I am of opinion that the principle 
cf this rule has not been applied in the 
present case when a copy of the order 
was affixed in only one out of 138 vil¬ 
lages. In addition we think that it would 
have been certainly desirable in such a 
case to have adopted some other method 
of advertising the sale either in the local 
newspapers or in the Gazette. The re¬ 
sult of the inadequate description of the 
property in the sale proclamation, the 
gross under-valuation and this perfunc¬ 
tory method of proclaiming the property 
was that nobody appeared at the sale to 
make any bid. The decree-holder was 
the* sole bidder and purchased the pro¬ 
perty himself at Rs. 100 over the valua¬ 
tion which he had stated in the sale-pro¬ 
clamation. All that is required of us to 
find in justifying the setting aside of the 
sale, is that on the facts we are of opi¬ 
nion that substantial injury has resulted, 
and on the facts even in this case 1 am 
entirely satisfied that there has been sub¬ 
stantial injury. I am net deterred in 
setting aside the sale by the fact that on 
the day of sale the judgment-debtor tried 
to stay the sale hy raising certain ob¬ 
jections of want of jurisdiction, that the 
decree had been otherwise satisfied with¬ 
out expressly raising any objection to the 
valuation of the property. I am also 
not deterred from decreeing this appeal 
by the fact that the other decree-holders 
were at the time applying for a rateable 
distribution and that they might have 
joined in the bidding. Finding as I do 
that the property was not sufficiently 
described, that it was grossly undervalued 
and that it was not properly proclaimed, 
I would allow the appeal and set aside 
the sale. The judgment-debtor is en¬ 
titled to his costs. 

Jwala Prasad, J.—I agree. 

v.s./r.k. Appeal allowed. 
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Ali Imam, J. 

Durga Prasad — Defendant — Appel¬ 
lant. 

v. 

Harihar Prasad and others —Plaintiffs 
—Respondents. 

First Appeal No. 766 of 1917, Decided 
on 15th April 1918, from a decision of 
Dist. Judge. Patna, D/- 23rd March 1917. 

Record of Rights—Entry in, merely raises 
presumption as to its correctness—Presump- 


1918 ' 

tion sought to be rebutted-rDuty of Court 
enunciated. 

An entry in the Record-o£-Rights merely raises 
a presumption as to its correctness and where 
this presumption is sought to be rebutted the 
Court must show by its judgment that it has 
considered the evidence on the record and then 
come to a distinct finding' whether the evidence 
has or has not rebutted that presumption. 

[P 269 0 1] 

Kulwant Sahay, Purnendu Narain 
Singh, Siveswardyal and Jagannatk 
Prasad —for Appellanfc. 

Ganesh Duit Singh and Gangadhar 
Das —for Respondents. 

Judgment.— The plaintiffs instituted 
this suit for recovery of rent in respeob 
of 60 bighas of land situated in mauza 
Singthu. The defendant resisted the 
claim on the gi*ouQd that the land in ques¬ 
tion was “aima lakhraj" and that he had 
never paid any rent to the maliks and( 
that no such rent was payable for this 
land. The learned Munsif of Bihar who 
tried the suit decided it in favour of the 
plaintiffs and gave them a decree at the 
rate of the jama claimed in the plaint. 
The defendant appealed to the learned 
District Judge of Patna who dismissed it 
with costs. The present appeal is from 
the decision of the learned District Judge. 
It is contended on behalf of the defendant 
-appellant that the learned Judge did not 
apply his mind judicially to the evidence 
adduced on his behalf in rebuttal of the 
presumption arising from the Record-of 
Bights. 

It appears that the land in question was 
recorded in the Record-of-Riglits in the 
column which runs thus: "darmiani haq- 
dar ke taraf seadai haneke lack lagan'* 
The lower appellate Court has correctly 
come to the conclusion that the amount 
mentioned under this heading, namely, 
Rs. 37-8-0, is the amount which is the 
actual rental of the land in question. 
The learned Judge has also correotb^ con¬ 
strued Ex. 3. which is a mokurrari deed 
executed by defendant 1 in favour of 
defendant 2. An examination of this 
deed clearly points out that there was 
some Government revenue payable on ac¬ 
count of the 60 bighas of land. I am 
therefore of opinion that on the construc¬ 
tion of Ex. 3 and on the construction of 
the Reoord-of-Rights the lower appellate 
Court has come to correct findings. The 
difficulty in this appeal however is that 
there is nothing in the judgment of the 
lower appellate Court to show that the 
presumption that arises from the Record 
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cf-Bighfcs has been considered in fche light 
of the evidence adduced by the defendants. 
The learned vakil, Mr. Kulwant Sahay, 
appearing on behalf of the defendant-ap¬ 
pellant urges that it was necessary for the 
lower appellate Court to have considered 
that evidence and then come to a distinct 
finding as to whether or not that evi¬ 
dence had or had not rebutted the pre¬ 
sumption that arises from the Record-of- 
Rights. The contention of the learned 
vakil is supported by the decision given 
in Laloo Singh v. Tahbal Gope (l) and 
Dilan Singh v. Choa Singh (2). 

I accept the contention cf the learned 
vakil. The result is that the judgment 
and the decree of the lower appellate 
Court are set aside and the case is reman¬ 
ded to the learned Judge for re-hearing 
and disposing of the appeal on arriving 
at a distinct finding on the question as to 
whether the presumption arising from 
the Record-of-Rights has or has not been 
rebutted in the light of the evidence pro¬ 
duced by the defendants. Costs will fol¬ 
low the result. 

_V-S./r.k. Case remanded. 

(1) [19171 38 I. 0. 814. 

(2) [1917] 42 I. 0. 397. 
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Thornhill, J. 

Ramadhin Chaudhury —Defendant— 
Appellant. 

V. 

Kumodini Dassi and another —Plain¬ 
tiffs—Respondents. 

Appeal No. 729 of 1917, Decided on 
30th April 1918, from appellate decree 
of Dist. Judge, Monghyr. 

Contract Act (1872), S. 74—Agreement to 
pay enhanced rate of rent after expiry of 
^rm of tenancy is valid — Landlord and 
Tenant. 

An agreement by n tenant that if he holds 
over upon the expiry of the term he would pay 
tent at a higher rate than that which he paid 
during the term, is valid aud enforceable. 

[P 269 C Ij 

Jager Nath Prasad —for Appellant. 

AtiU Krishna i?ay——for Respondents. 

Judgment. This is an appeal from 
the judgment of the District Judge of 
Monghyr dismissing the appeal from the 
decree of fche lower Court. The plain- 
fciffs-respondenfcs’ case is that fche defen¬ 
dant took a settlement of 2 bighas 17 
ootbahs of land at an annual jima of 
Rs. 8-8-0 under a registered kibuliyat, 
dated 23fch April 1908. Id the kabuliyat 
it was stated that after the expiration of 


the term of five years he won’t retain 
possession without taking fresh settle¬ 
ment and if he does retain possession, he 
shall go on paying rent to the maliks at 
the rate of Rs. 5 per bigha so long as he 
shall 80 continue in possession, and to 
this payment neither he nor his heirs 
shall have any objection. The term men¬ 
tioned in the kabuliat expired in 1320 
and the plaintiffs brought a suit to re¬ 
cover two years’rent, that is, for 1321 
and 1322, at the rate of Rs. 5 per bigha. 
The chief point for decision is whether 
the plaintiff's are entitled to recover rent 
at this rate. For the defence it is stated 
that the enhanced rate is in the nature of 
penalty. The plaintiffs rely on the case 
of Gunput Singh v. Josodhur Singh (l). 
In that case it was stipulated in the 
kabuliats: 

“that after the expiration of the term of five 
years I shall cease to have any right to retain 
possession; that in case I fail to execute fresh 
kabuliats the malik zemindars shall have the 
power to realize rent at Rs. 5 per bigha on the 
strength of the kabuliyat aud I shall have no 
objection to this." 

It appears to me that fche present case 
and fche case referred to above are almost 
identical so far as the berms of the kabu- 
liafcs are concerned. It remains only to 
consider whether this decision has been 
overruled or encroached upon. In Gobind 
Mandar v. Banarsi Prosad (2), Mooker- 
jee, J., followed the decision of 
Singh v. Josodhur Singh (l) referred 
to above, holding an agreement by the 
tenant that if he held over upon the ex¬ 
piry of the term, he would pay rent at a 
higher rate than ho did during the term, 
was valid and enforceable. That case 
was decided on 26bh February 1913 by 
Mookerjee. J., and Beachcroft, J. The 
same Hon’ble Judges a few weeks later 
formed fche Court which heard the case 
reported as Abdul Aziz v. Karu{Z) which 
is relied on by defendant. In his judg¬ 
ment Mookerjee, J.. refers to the two 
former cases and points out that they are 
clearly distinguishable from the case 
before them, inasmuch as fche lease had 
been granted for a term at a rent speci¬ 
fied and the tenant had agreed that if ho 
continued in occupation after the expiry 
of the term, he would pay rent thereafter 
ab a rate which was nob deemed as the 
prope r consideration for occupation of the 

(1) [10131 20 I. O. 61G. 

(2) [1913] 21 I. 0. 35. 

(3) [1913] 21 I. C. 443. 
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land. Suoh enhancement; of rent depen¬ 
ded upon, 

“i£ the tenant claimed an occupancy right in the 
land or caused a claim to be put up by any other 
person.” 

The learned Judges held that the en¬ 
hancement amounted to a penalty and 
was consequently not enforceable in law. 
I think the decision in Gunput Singh v. 
Josodhur Singh (l) above mentioned 
must govern this case. With reference 
to the question of cesses referred to in 
the lower appellate Court’s judgment, 
the defendant’s vakil has been unable to 
find any notification to exempt the hold¬ 
ing from the operation of the Bengal Ten¬ 
ancy Act, and consequently abandons the 
point. The appeal is dismissed with 
costs. 

v.s./r.k. Appeal dismissed. 
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Mullick and Atkinson, JJ. 

Sadhu Charan Ray —Petitioner. 

V. 

Balei Swain —Opposite Party. 

Criminal Revn. No. 30 of 1917, Deci¬ 
ded on 5th December 1917, against 
order of Dist. Magistrate, Puri, D/- 17th 
October 1917. 

Criminol P. C. (5 of 1898). Si. 4 (h), 200, 
203 and 437— D charged by A for house¬ 
breaking —B lodged information of theft of 
gun against A —Police reported it as false—'B 
preferred objection to report— B acquitted 
of house-breaking—Magistrate in order of 
acquittal remarked that story of theft of gun 
was false—Application against this was trea¬ 
ted as revision under S. 437—Petition of ob¬ 
jection to police report is complaint—Order 
that theft case was false was one under S. 203 
—Interference in revision can be made in 
order under S. 203 apart from any illegality 
—Magistrate cannot revise complaint legally 
dismissed but can do so when dismissal is 
illegal. 

A charged B with bouse-breaktug and B lodged 
an information against A for theft of bis gun. 
The Police reported B's c.-ise to be false and B 
died a petition of objection asking the lilagistrate 
to make an investigation and to summon the 
accused. B in the meantime was tried on the 
charge of house-breaking and acquitted and the 
Magistrate passed the following order on his peti¬ 
tion of objection: “Judgment of counter-case, 
record and Police report gone through. Enter 
false." Against this order B made an application 
to tbe District Magistrate who acting under S. 487, 
Criminal P. G, held that it was premature to call 
the theft case false and sent the case back to the 
Magistrate: 

Held: (l) that the petition of objection Sled by 
B was a complaint within tbe meaning of S. 4, 
(b), Criminal P. C (2) that the order of the 
Magistrate entering the theft case as false was in 
Rubstance an order under S. 2G3, dismissing the 
complaint: (3) that where tbe final order is IQ 


fact one under S, 203, tbe revisional jurisdiction 
of the District Magistrate can be exercised even 
though there may have been some irregularity on 
the part of tbe officer taking cognizance of the 
complaint lodged under S. 200. tP 271 0 1] 

Section 437 contemplates that where a com-* 
plaint has in fact been dismissed under S 203, 
the revisional jurisdiction of the District Magis¬ 
trate can be invoked irrespective of the considera¬ 
tion whether the dismissal is legal or illegal. 

[P 271 0 2] 

It is absurd to hold that a Magistrate is com¬ 
petent to revise the dismissal of a complaint 
legally dismissed bnt that be is not so competent 
to revise in the case of a complaint illegally dis¬ 
missed. [P 271 0 2] 

Biswa Nath Sinha and S. N. Gupta — 
for Petitioner. 

Brajraj Choudhury — for Opposite 
Party. 

Mullick. J .—One Amareswar Biswal 
laid an information before the Police 
charging one Balei with house-breaking. 
He alleged that Balei had been caught.on 
the premises with a gun. Balei was pub 
upon his trial upon that charge and was 
acquitted. His defence in that trial was 
that he did not go to tbe katcheri in 
which Amareswar was living on the night 
of the occurrence, but that the guu bad 
been forcibly snatched from him by 
Amareswar as he was passing the katcheri 
on his way to shoot a crocodile. After 
the acquittal of Balei the Sadr Sub-Divi¬ 
sional Magistrate of Puri, who bad taken 
cognisance of the information lodged by 
Balei before the Police passed the fol¬ 
lowing order: 

“Judgment of counter-case record and Police 
report gone through. Enter false under S. 379 
I. P. O. No prosecution.” 

Against that order Balei made an ap¬ 
plication for revision on the same day, 
namely 17th of October 1917, to the Dis¬ 
trict Magistrate who acting under S. 437, 
Criminal P. C , passed the following judg. 
menb. 

“1 have beard tbe judgment in tbe oounter- 
oaae. This makes it clearly premature to describe 
as false the present case. Let a charge sheet be 
called. To Sub-Divisional Officer for orders.” 

Amares%var now comes before us in 
revision and prays that the order of the 
District Magistrate may be set aside. 
Tbe first contention urged by tbe learned 
vakil for the petitioner is that the Dis¬ 
trict Magistrate had no iurisdiobion to 
set aside the order of the Deputy Magis¬ 
trate of 17th October 1917. It is urged 
that tbe only way in which the District 
Magistrate could have interfered was to 
transfer the case to his own file under 
S, 528, Criminal P. 0. Now it appears 
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that after the Police reported Balei’s 
case to be false Balei filed a petition of 
objection before the Sub-Divisioual Magis¬ 
trate asking that an investigation might 
be made and that the offenders might be 
summoned. 

It is clear upon the authorities that 
this petition was a complaint within the 
meaning of the Criminal Procedure Code, 
and it is also clear upon the authorities 
that the order of the Sub-Divisional 
Magistrate declining to put the accused 
upon their trial and directing that the 
case might be entered false under S. 379, 
I* P* 0. was in substance an order under 
S. 203, Criminal P. C., dismissing the 
complaint. The learned vakil, however 
contends that the Sub-Divisional Magis¬ 
trate not having examined Balei when he 
made his petition of objection on oath in 
accordance with the terms of S. 200, 
Criminal P. C., the order wasnot an order 
of dismisssl under S. 203, Criminal P. O. 
He contends that if it had been a legal 
dismissal in accordance with the terms 
of the Criminal Procedure Code, then the 
District Magistrate would have been com¬ 
petent to interfere under Ss. 435 and 437, 
Criminal^ P. C. but in the case of an 
illegal dismissal or a dismissal without 
conforming to the provisions of the Code, 
the Magistrate has no power to exercise 
his revisional jurisdiction. Helianoe is 
placed upon the case of Lokenath Patra 
V. Sanyasi Charan Manna (l). That 
case however is not exactly in point. 
There the Magistrate ordered the pro¬ 
secution of a complainant under S. 211, I. 
P. C. without dismissing his complaint 
under S. 203, Criminal P. C. 

The Court held that in order to justify 
a prosecution under S. 211, I, P. 0 it 
was necessary that the dismissal under 
8, 203. Criminal P. C. should be a legal 
dismissal. That however is not the case 
before us. Here we have to consider 
whether the revisional jurisdiction of the 
District Magistrate could have been ex¬ 
ercised in a case where in respect of a 
complaint lodged under S. 200. Criminal 
P. C. there had been some irregularity on 
the part of the officer taking cognisance, 
but where the final order was in fact one 

Criminal P. C. As I read 
». 4d7, It contemplates that where a com- 

Q ont dismissed under 

b. 203, Criminal P. C. irrespective of the 
consideratipn whether the dismissal was 

(1) [1903] 30 Oil. 923. --- 


legal or illegal, the revisional jurisdiction 
of the Magistrate can be invoked. To 
hold otherwise would lead to the absurdity 
that whereas the Magistrate is competent 
to revise the dismissal of a complaint 
legally dismissed he is not so competent 
to revise in the case of a complaint illeg- 
ally dismissed. The learned vakil has 
also relied upon Moul Singh v. Mahabir 
Singh (2). In that case after a number 
of accused persona had been convicted, an 
application was made by the prosecutor 
to summon the remaining accused, in¬ 
cluding three against whom warrants had 
already been issued by the Sub-Divisional 
Magistrate. The High Court of Calcutta 
in revision held that the District Magis- 
trate in exercise of his revisional jurisdic¬ 
tion was competent to revise the order 
of the Sub-Divisional Magistrate refusing 
to summon those accused in respect of 
whom warrants had been issued, but that 
he was not so competent in respect of 
those against whom no warrants had been 
issued. It appears from the judgments 
of their Lordships that there were facts 
in that case leading to the inference that 
the Sub-Divisional Magistrate in refusing 
to summon the accused against whom no 
warrants had been issued had not passed 
any final order of dismissal or discharge. 

In the present case upon the facts be- 
fore us it is quite clear that a final order 
of dismissal had been passed and there¬ 
fore in our opinion the learned District 
Magistrate had full jurisdiction to revise 
that order in exercise of his powers under 
S. 437. On the merits too we think it is 
desirable that the charge made by Balei 
should he investigated now that he has 
succeeded in defeating the charge made 
by Amareswar against him in the counter 
case. It is true the learned District 
Magistrate has not given any detailed 
reasons bub from the fact that the judg- 
ment in the counter-case was in favour 
of Balei it is desirable that Balei’s com- 
plaint should now bo investigated. Tlie 
application is rejected. 

Atkinson. J.—I agree. 

_ Application reiec.t.c.d 

(2) [1900] 4 0. VV, N. 242. - 
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Mulliok anp Thornhill, JJ. 

Mahomed Zamiruddin and others^ 
Petitioners. 

V. 

Emperor —Opposite Party. 

Criminal Revn. Nos. 255 to 258 of 
1918, Decided on 18th July 1918. from 

decision of Sessions Judge, Patna. 

(a) Criminal P. C. (1898), S. 439 High 
Court can direct Sessions Judge to rehear 
appeal after obtaining additional evidence— 
Government of India Act (1915), S. 107. 

Bjth under the Criminal Procedure Code and 
under S. 107, Government of Act, the High 
Court has power to direct a Sessions Judge to 
re-heat an appeal after obtaining additional 
e°iaonoe. CP 27S 0 1. 2] 

(bl Criminal Trial — Procedure — Court 
should not merely direct petitions to be 

filed with record. ^ . 

AVhen petitions are made to the Court, it^ is 
improper merely to direct them to be filed with 
the record. ^1* 272 0 2] 

Yunus Muhammed Rai and Tribhuban 
Math Sahay—lor Petitioner. 

Mullick, J.—The petitioner Zarairud- 
.din has been sentenced under S. 498, 
Penal Code, to rigorous imprisonment for 
one year and the petitioner Nurul Wahab 
to rigorous imprisonment for nine months 
and a fine of Rs. 2U0. Nourangi and 
Thakur Singh have been sentenced to 
rigorous imprisonment for six months 
each under Sa. 498 and 114. Penal Code 
The woman in regard to whom these 

oEfenoes are alleged to have «?“- 

mitted is Saleha, the wife of Saiyid 
Hassan. It appears that the petitioners 
were defended by counsel before the 
Deputy Magistrate who took oognizanoe 
of the ease and that in spite of a full and 
protracted trial, numerous petitions were 
made to the Court by the 

testiog inter alia on the ground that ovi- 
likely to assist the defence had 

'"^^Vhstrr^ '^“i^isTat?s«:d“ w‘°h 

rl Judge’s order the petitioners 
rv^ ccmo tothis Court in revision We 
ave heard the parties at great length 
and have come to the conclusion that the 
learned Sessions Judge should have fol- 
1 o'ved the procerlure prescribed by 
S 42Si Criminal P. C., and have directed 

tha trial Court to allow the accused to 
adduce the additional evidence which 
they desired him to take. The two wit¬ 
nesses from Mirzaporew’ere clearly neces- 
saiV defence of the accused Nurul 


Wahab and we are no6 satisfied that 
there was any such negligence on the 
part of the accused in the matter of 
taking out process as would have war¬ 
ranted a refusal to procure the attendance 
of the witnesses. It is said that the ac¬ 
cused made no clear and definite prayer 
on 11th May for issue of fresh processes. 
It is diffioult to understand this explana- 
sion in the face of the accused’s counsel’s 
repeated protests on 11th May that he 
was not prepared to argue the case till 
his defence was completed. 

The learned Deputy Magistrate also 
states in his explanation that it was the 
accused’s duty to supply the certified 
copy of a document the original of which 
he had summoned one of the Mirzapore 
witnesses to produce, and likewise to 
deposit the diet and .travelling expenses 
of the witnessess. The answer to these 
objections is that the Court never asked 
the accused to take these steps. On the 
contrary the Court issued processes twice 
for the attendance of these witnessess 
without making any such demands. In 
our opinion the Court having once issued 
process was bound to exhaust all the pro¬ 
cesses allowed by law, unless it was 
clearly shown that the accused was 
guilty of wilful obstruction and delay. 
We are also of opinion that the learned 
Sessions Judge should have directed the 
trial Court to recall Abdul Karim for 
further cross-examination in regard to 
the validity of the marriage. We are 
not satisfied that the questions which the 
accused’s counsel desired to put were 
irrelevant. We also think that the re¬ 
quest to recall Mt. Sabuzni should have 
been granted. The learned Magistrate 
has unfortunately kept no record of the 
questions which he disallowed on the 
ground of irrelevance. In this connec¬ 
tion we have to observe that it is to be 
regretted that the learned Deputy Magis¬ 
trate, who appears to have otherwise tried 
the case with great care and patience, 
should have omitted to record order on the 
numerous petitions filed by the accused, 
and that he should have allowed the 
impression to be created that the im¬ 
putations as to his conduct of the trial 
remained unchallenged. It has been re¬ 
peatedly held that when petitions are made 
to the Court, it is improper merely to 
direct them to be filed with the record. 
The result is that the order of the learned 
Sessions Judge dismissing the appeal is 
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set: asida and the appeal resborad. 
Wo direct, that tha appeal ba re heard 
after due attention to the observations 
herein made. 

Upon receiving the additional evidence 
certified by the trial Court the learned 
Judge will dispose of the appeal accord¬ 
ing to law. The learned counsel for the 
petitioners contends that this Court, in 
exercise of its revisional jurisdiction, has 
no authority to make this order and he 
relies upon the case of Gajanand Tliakur 
V. Emperor (l). That case does nob deal 
with the powers of this Court as a Court 
of revision and is certainly no authority 
for the contention that in the present 
case we cannot interfere except to direct 
a re trial. In our opinion both under 
the Criminal Procedure Code and under 
S. 107, Government of Act of 1915, this 
Court has full jurisdiction and power to 
direct the learned Sessions Judge to re¬ 
hear the appeal after obtaining the ad¬ 
ditional evidence. It would be utterly 
unreasonable to accede to the demand 
that beoauso two defence witnesses have 
nob been examined and because the cross 
■examination of two prosecution witnes¬ 
ses was not sullioiently full, the whole 
case should be re tried de novo. As the 
Sessions Judge of Patna has already 
formei an opinion on the evidence we 
transfer tha appeal to the file of the 
Sessions Judge of Shahabai and direct 
that the petitioners be released on bail 
to the satisfaction of the District Magis¬ 
trate of Pdtna to appear before the 
Sessions Judge of Shahabad when called 
upon to do so. Let the record ba sent 
through the Sessions Julge of Patna to 
the District M^gistrate of Patna and 
then by the last na nal officer to tha 
Sessions Judge of Shahabad, who will 
pass the necessary orders under S. 428 
Orinainal P. 0. 

Thornhill. J,— I agree. 

V.S ./ r ic. _ Order set aside, 

(1) C191G] I P. L. J. 93=^5 I. 0.^08. 
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Roe and Coutts, JJ. 
Mukhrayn Sing/t—Appellant. 

V. 

Sadasi Koer —Reapondeafc^ 

J '' ^nu®' ‘‘PPal'i'te deoraa o 

tiub Jud^e, Ohapra, 

U18P/35&36 


Landlord andTenant—Re-entry—Non-tran< 5 
ferable holding sold to recognized zarpesh- 
gidar —Landlord has right of re-entry. 

Where a non-trao9ferable holding is sold to 
a zarpeshgidar of the bolding the landlord has a 
right of re-entry even where the zarpe.shgi right 
of the purchaser bad been recognized by the 
landlord prior to the sale. [P 273 0 2] 

Nirsu Narain Sinha, Harnarain 
Pershad, Rajendra Prasad and Tribhu. 
ban Nath Sahay —for Appellant. 

Eakhrtiddin and Sambhu Saran —for 
Respondent. 

Coutts, J. —This was a suit for eject¬ 
ment by the landlords in respect of a 
certain holding consisting of two plots 
measaring oue bigba aod seven kathas 
respectively. The original holder mort¬ 
gaged tho one bighaplob to the defendants 
who have since bean in possession. In 
1911 the plaintiff brought a suit for pos¬ 
session of this one bigha plot on the alle. 
gabion that the original holder had left 
no heir and that consequently tha hold¬ 
ing had reverted to him as landlord. It 
was found in that case however that the 
plaintiff had no right of re entry in that 
ho had recognized the zarpeshgi right of 
the defendants by accepting rent from 
them and from the zirpeshgidars. The 
suit was therefore dismissal. Subsequ- 
enbly the defen'-laubs purch-ased theentire 
holding from the original holder and the 
plaintiff brought this suit for possession 
of the holding on the allegation bhib the 
original holder h'ad abanlonod it and 
that the plaintiff was entitled bo iiosses- 
aion. It is nob now denied that there is' 
no custom of transferability. Prima facie 
therefore the plaintiff has a right of ra- 
entry. 

It is contended however that the de¬ 
fendants can rely on their original zar¬ 
peshgi as preventing the plaintiff getting 
possession of the one bigha plot. This 
contention however has no force. What 
was originally mortgaged was the tenants' 
interest. It his now bean founl how¬ 
ever that tho tenant’s interest is gone, 
consequently tha mortgage of that inter¬ 
est is also gone. This is the view which 
appears to have been taken by the learned 
Subordinate Judge and agreeing with that 
view I would dismiss this appeal with 
costs. 

Roe, J. —I agree. 

Y.S./r.k. Appeal dismissed. 
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Eoe and Ali Imam, JJ. 

Idu Jolaha —AppeUant. 

V. 

Emperor —Opposite Party. 

Criminal Appeal No. 241 of 1917, De¬ 
cided CD 14th December 1917, against 
order of Sess. Judge, Saian, D/- 3rd Sep¬ 
tember 1917. 

(a) Penal Code (45 of 1860', S. 471 — 
Forged document — Filing document with 
plaint amounts to ‘'User.” 

Where a document is filed with the plaint in 
a suit but is not used in the course of the case 
there is ‘'usr-r” of the document n^ilb’n the 
meanins of S. 471. [P-2760 1] 

(b) Penal Code (45 of 1860). S. 30—Ac¬ 
count paper acknowledging liability is valu* 
able eecurity. 

An account pafer which purports to be a 
deev-ment where by a person acknowledges that 
be lies under a legal liability is a valuable se¬ 
curity within the dcf.niiicu given in 8. fP. 

[P 275 0 1] 

Muhammad Yunus and Narendra 
Nath Sen —for Appellant. 

Muhammad Eakhruddin — for the 
Crown. 

Judgment.—The facts of this case 
are that there lived in Nelphamari in the 
District of Eangpur two families of 
Bengali gentlemen one of which we may 
call Halakhdhar’s family and the other 
Ilarender’s family. These two families 
are on very bad terms. In Gopalgunj 
lives the family of Subdhan Haji and 
Idu Mia. Subdban Haji has been for 
sometime living in Nelphamari in Haren- 
der's house. In 1914 Subdhan instituted 
a civil suit against Halakhdhar claiming 
some Es. 200 on a bond. That suit was 
dismissed on 4th September 1914. In it 
Idu was a witness. The papers of this 
case were shov'n to a Bengali gentleman 
living in Gopalgunj. Mr. Baj Chandra 
Banerji now* n Head ^faster of tlie Gopal- 
gunj English High School, by Idu Mia. 
Idn when showing him the papers asked 
the Head Master’s advice as to institut¬ 
ing a similar suit in Gojialgunj. The 
Head Master remembers distinctly that 
he said to him “it is against your reli¬ 
gion to institufe a false suit. Do not 
do so.” No suit was instituted by Idu, 
but in April 1916 a suit was instituted 
by one Jodha. who as the evidence shows 
was under the influence of Idu against 
Halakhdhar of Nelphamari. In it with 
the plaint in the suit were filed three 
letters said to have been written by 
I-Ial ’khdhar to Jodha and signed by 
Halakhdhar. On the case coming to trial 
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the Courts were agreed that the suit was 
a false suit and that the documents used 
in support of it were forgeries. Sanc¬ 
tion was therefore given to prosecute 
Jodha for bringing the false case and 
Subdhan and Idu for abetting the the in¬ 
stitution of the case and the use of these 
documents as genuine. Subdhan has been 
acquitted by the Sessions Judge, Jodha 
has been convicted and files no appeal. 
Idu has also been convicted and is the 
appellant before us. 

Upon a narrative of the case there can 
be no doubt whatever that the case waa 
in all probability not Jodha’s case at all 
but Idu’s case: and this probability is 
lifted to the level of certainty by tha 
evidence of the pleader employed nomi¬ 
nally by Jodha, Babu Chandra Gokhul 
Prasad. He tells us that the interest 
taken by Idu in the case was nob that 
of a friend or a legal agent but that of a 
principal. This evidence coupled with 
the evidence of the Head Master as to 
Idu’s desiie to bring in Gopalgunj a case 
which would obliterate the pain of the 
defeat at Nelphamari, is to us conclusive 
evidence that this case was not Jodha s 
case but Idu’s case and it being admitted 
by the appellant in this casethab Jodha’s 
case was a false case and the documents 
used in support of it forgeries, it follows 
that Idu must have known that they 
were forced when he brought about their 
use in the false case instituted by his 
tool Jodha. 

Mr. Yunus asks us to rely on the case 
of Ambiica Prasad Singh v. Emperor (1), 
in support of bis proposition that inas¬ 
much as all the three letters were not 
exhibited but only the account, the three 
letters being filed only with the plaint 
bub nob used in the course of the case 
there has nob betn user within the mean¬ 
ing of S. 471. The ease of Ambika Prasad 
Singh v. Emperor (l) has been fully dealt 
with in Mobarak Ali v. Emjyeror (2), 
and indeed one of the learned Judges 
who decided the former case distinguished 
that case on the ground that the docu¬ 
ments used in the former case were nob 
documents upon which the decision of 
the case depends in the sense that the 
documents filed with the plaint are the 
basis of a civil suit. It cannot be denied 
that inasmuch as documents nob flled 
^il b the mav he rejected and their 


Idu Jolaha v.' Emperor 


11; ii> J • ^ 

(2) 15 I. 0. 81. 
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use refased afc a subsaiuenb stage of a 
Case and the first step towards the ad¬ 
mission being the filing of them with 
the plaint the filing of ‘doouments with 
a plaint is user. 

We are asked to say that the sentence 
which in this case is five years’ rigorous 
imprisonment is excessive. Mr. Yunus 
in this connexion urges that the account 
paper is not a valuable security. It pur¬ 
ports to be a document whereby a per¬ 
son acknowIeJges that he lias under a 
legal liability, and is a viluable security 
within the definition given in S. 30, 
I. P. 0. The decision Qaeen-Emp 7 'ess 
V. Hamasami (3) supports this view if 
support were necessary. The sentence 
cannot he said to bo excessive. The ap¬ 
peal is dismissed. 

v.s /r.tc. Appeal dismissed. 

(3) LL88J] 12 Mid. 118. -- 
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Mullick and Ali Imam. JJ. 

Teju Bhagat and another —Defendants 
—Appellants. 

v. 

Deoki Nandan Prosad — Plaintiff — 
Respondent. 

Appeal No 56 of 1918, and Civil Revn. 
No. 46 of 1918, Decided on 12th July 
1918, from appellate order of Dist. 
Judge, Patna. 

(*) Civil P. C. (1908), S. 11 —Suit on pro* 
miifory note— Suit dismissed — Pro*note 
found not genuine—Plaintiff prosecuted for 
forgery but acquitted—Suit by plaintiff for 
damages for malicious prosecution—Finding 
as to genuineness of pro-note in previous 
suit is not res judicata. 

Plaintiff brought » suit against defendant for 
recovery of money on the basis of a promir^R.iry 
nolo. The suit was di-missed and iho pro-note 
wai found to be not g< u jino. Defendant then 
prosecuted plaiutiff fur forgery but the plaintiff 
wa< acquitted. He ttiereupou brought a suit for 
damages for malicious prosucution: 

that the finding as to tbe genuineness of 
the pro-note in tho previous suit was not res 
judicata in the suit for malicious prosecutiuo, in¬ 
asmuch as the plaintiff was not litigathjg under 
toe same title fn boih tbe suits (p O'n n ol 

(b) Civil p. C. (1908) O 41.R/27-Addi^ 
tional evidence—When can be taken—Power 
of appellate Court. 

^ C'^iirt of appeal to order 
additional evidence to bo taken except to cure an 
inbereiit defect in the evidence already recorded. 

Sarkar, Asghar and Ilarihar 
Prashad Singa —for Appellants. 

P. C. jilanuk and Bajendra Prosad — 
for Respondent. 
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Mullick, J.—On 8th August 1912, the 
plaintiff brought a suit upon a hand-note 
alleging that defendant 2 had executed 
that hand-note on behalf of himself and 
defendent 1. The suit was dismissed on 
lObh March 1913. There was then an 
appeal which met with a like fate on 
11th July 1913. Defendant 2 thereupon 
applied for sanction to prosecute the 
plaintiff for bringing a falsesuib. Sanction 
was granted by the Subordinate Judge 
on 13th December 1913. There was an 
appeal against that order to the District 
Judge and a revision application to the 
High Court. The order however was 
affirmed, with the result that the plain¬ 
tiff was committed for trial to tbe Court 
of Session on a charge of forgery in res¬ 
pect of the band-note. The plaintiff, 
however was acquitted by the Sessions 
Court on 17th September 1914. He 
thereupon in 1915 instituted a suit 
against defendants 1 and 2. claiming 
damages for malicious prosecution. The 
Subordinate Judge dismissed tho suit. 
There was then an appeal to the District 
Judge who has remanded it for further 
evidence. 

It appears that in the Court of the 
Subordinate Judge the plaintiff applied 
for permission to call Mr. Hardless. tho 
handwriting expert to prove that the 
hand-note was signed by defendant 2 
The Subordinate Judge held that the 
question as bo the genuineness of the 
hand-note was res judicata as between 
the parties and therefore could not be re¬ 
opened in the suit for malicious prose¬ 
cution. He accordingly disallowed the 
prayer for the examination of Mr 
Hardless. There was another prayer 
before tbe District Judge in regard to an 
item of evidence which had come into 
existence since the dismissal of the suit 
by the Subordinate Judge. That item of 
evidence consists of an admission which 
is alleged to have been made hy defend 
ant 2 in another suit admitting that the 
hand-note was genuine. The District 
Judge held that in the interests of justice 
and equity the plaintiff should be allowed 
in the inquiry after remand to adduce 
evidence as to this alleged admission, 
ihe matter now comes before us in appeal 
against the order of the District Judge 
remanding the case. Now the objection 
as to the power of the District Judge to 
order a remand and to direct further evi 
dence to be taken has not been pressed 
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before us by the learned vakil for the 
appellant. He has directed the weight 
of his attack against the learned District 
Judge’s finding on the point of res judi¬ 
cata. 

The learned vakil contends that the 
finding at the original trial regarding the 
genuineness of the hand-note was a find¬ 
ing upon a question substantially in issue 
between the parties litigating under the 
same title and therefore it is not compe¬ 
tent to the plaintifi to go behind that 
finding in the suit for malicious prose¬ 
cution. The whole point depends on the 
question whether or not the parties were 
litigating under the same title. Was the 
suit for money against defendants 1 and 2 
a suit in which the title of the plaintiff 
was the same as it was in the suit for 
malicious prosecution? In my opinion it 
was not. In the former suit the plaintiff 
was claiming as a creditor for money lent 
and the question of the genuineness of the 
hand-note was incidental and even if the 
hand-note had been proved to be a forgery 
the plaintiff would have been successful 
if he could have proved the debt other¬ 
wise. In the suit for malicious prose¬ 
cution the cause of action was the false 
charge brought by tlie defendants against 
the plaintiff and the circumstance that 
the defendants had pub the criminal law 
into motion against the plaintiff so as to 
bring about his trial before the Sessions 
Judge. How can it be said that in the 
two oases the plaintiff was litigating 
under the same title? The case of Fitzjohn 
V. Mackinder (l) ia authority for the 
proposition that the suit is maintainable 
even though the prosecution was brought 
about on sanction obtained from a Court 
bub it is also authority for the further 
proposition that the cause of action is not 
the same in the two suits and that the 
suit for malicious prosecution is in no 
way based upon perjury committed in the 
original trial. The concluding portion of 
the judgment of Lord Cockburn makes 
this quite clear. His Lordship observes 
with regard to the argument that the 
action could nob bo maintained inasmuch 
as it was founded upon the perjury com¬ 
mitted in tho original trial as follows: 

“The short answer is that this is neither in 
form nor substance an action in respect of the 
proj’U-y committed by the defendant to tho 
plaintin’.s damago- It is an action for preferring 
an indictment and ca^ying ou a prosecu^ou 

{1)[186J]9 0. B. (n. s.) 605=30 L. J. 0. P. 

257. 


against theplaiitlQi on a charge which the de* 
fondant knew to be untrue,and waich he knew 
could only be supported by perjured testimony. 
The prejudice only comes incidentally into.ques- 
tion as shewing that the whole proseeding was 
malicious and destitute of any pretence of pro¬ 
bable cause ’* 

In my opinion the suit for malicious 
prosecution was nob founded upon the 
hand-note and therefore the question of 
the genuineness of the hand-note is a 
matter only incidentally in issue in this 
case. The finding as to the genuineness 
of the hand-note in the previous suit is 
therefore nob res judicata. Then as re- 
gards tho question of the admissibility of 
the additional evidence in the shape of 
the admission, I think the learned vakil 
for the appellant must succeed. This 
admission was made after the original 
trial and upon the accepted principle 
that it is not open to a Court of appeal 
to order additional evidence to be taken 
except to cure an inherent defect or 
lacuna in the evidence already recorded; 
it seems to me that this additioqal evi¬ 
dence ought not bo bo allowed bo go in. 
The learned vakil for the respondents 
urges that the powers of »n appellate 
Court are very Nvida and in every case 
where it thinks additional evidence is 
necessary in the interests of justice it is 
open to it bo order that additional evi¬ 
dence be received no matter at what stage 
that additional evidence came into exis¬ 
tence. In my opinion this is too wide 
an interpretation of O. 41, Civil P. 0., 
and I prefer to interpret the decision of 
their Lordships of the Privy Oonncil in 
this matter more strictly than their 
Lordships of the Madras High Court. 
The learned District Judge’s order there¬ 
fore allowing this admission to go in will 
be set aside bub his order of remand will 
be affirmed and it will be open bo the 
plaintiff to prove that the hand-note was 
a genuine document. The apppeal is 
decreed in this modified manner. As 
both the parties have succeeded to a 
certain extent there will be no costs. 
Tho application for revision in Civil 
Revision No. 46 of 1918, is also dis¬ 
missed. 

imam, J.—'I agree. , • j 

V s /r ic. ^pplicdtion distntsseclm 
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Roe, J. 

Brnest Mylne —Appellant. 

V. 

Nathu Sundi and others —Respondenta. 

Second Appeals Nos. 486 to 501 of 
1917, Decided on 20th February 1918, 
from the decisions of Sub-Judge, Shaha- 
bad. 

(a) Jurisdiction — Court should decide 

^•^“re of, from plaint and not from written 
statement. 

A Court in order to satisfy itself as to its juris¬ 
diction is required to examine the plaint and 
decide on the plaint and not on the written 
statement what is tbo nature of the claim. 

/. Y B CP 277 0 21 

lb; Provincial Small Cause Courts Act 

(1887), Ss. 15 and 16—Suit to recover from 
tenant sum levied as mutharfa is cognisable 
by Court of Small Causes, 

A suit to recover a sum from a tenant levied as 
mutharfa, irrespective of the area of the land 
upon which the tenant builds and of the dimen¬ 
sions of the house built by him, is cognisable by 
a Court of Small Causes whether the sum is re¬ 
garded as rent or as a tax [P 277 0 l,2j 

(c) Lease—Rent—House rent and ground 

rent - Distinction between, lies in contract 
between parties. 

The distinction between a bouse rent and a 
ground rent lies in the contract between tho 
lessor and the lessee. If a lessee takes a parcel 
of land and then builds a house upon it, the rent 
that he paj 8 to his lessor is a ground rent. If 
the lessor builds the house and then lets house 
and land together, tho rent is a house rent. 

[P 277 C 2] 

Kulwant Sahay and Mritunjoy Lai — 
for Appellant. 

Atul Krishna Bay—tox Respondents. 

Judgment. —These appeals arise from 
decisions of tho Court of tho Subordinate 
Judge of Shahabad confirming a decree of 
the Munsif of Arrah, rejecting the plain- 
tilT’s ejaim for what he called in his 
plaint 'ipufcharfa rents.” The learned 
Munsif had held on issue 3 framed, that 
the suits wore cognizable by a Small 
Cause Court, bub instead of returning tho 
plaints to be presented in tho Small 
Cause Court he proceeded to dismiss 
them upon the merits. On appeal the 
issue was again raised, whether the lower 
Court had jurisdiction to try the suits. 
Upon this question tho learned Subordi¬ 
nate Judge decided that mutharfa rents 
were ground rents and that suits for such 
^nts were not cognizable by a Small 
jCause Court. The distinction bet ween 
a house rent and a ground rent; lies in 
the contract between the lessor and the 
lessee. If a lessee takes a parcel of land 
and than builds a house upon it, the rent 


that he pays to his lessor is a ground 
rent. If the lessor builds the house arid 
then^ lets house and land together, the 
rent is a house rent. This I understand 
to have been the basis of the decision in' 
tho case decided as Uma Churn Mandal 
V. Bijari Betoah (l). In my view the 
learned Munsif should have gone into the 
issue whether he had jurisdiction to try 
the cases or not, before he proceeded to 
i'ry them, and to satisfy himself as to 
his jurisdiction he was required to exa¬ 
mine the plaint and decide on the plaint 
and not on the written statement what 
was tho nature of the claim. The plaint 
has been read out to me. I do not find 
in it one word regarding land or any con¬ 
tract to pay rent for land. It is said 
that tho defendants have houses, and that 
for the privilege of occupying those 
houses they are liable to pay yearly a cer¬ 
tain sum. On the plaints as framed clearly 
the sums claimed were either house rents 
or as set out in the judgment of Chamier, 
C. J., in the case of Mahboob Momin v. 
Bhagwati Prasad (2), taxes and not rents 
at all. The evidence given in the case by 
the plaintiff’s agent (which evidence may 
be now taken for the purposes of the 
argument as a statement explaining the 
nature of the claim) shows that the sum 
levied as mutharfa is levied irrespective 
of the area of the land upon which the 
tenant builds and irrespective of the 
dimensions of the house which the tenant 
has built upon the land. Whether we 
regard such a levy as a rent or a tax, a 
suit to recover it is cognizable by the 
Small Cause Court. The learned Munsif 
had therefore no jurisdiction to try it 
and the learned Subordinate Judge, had 
he decided this point in this way, would 
have set aside his order and directed him 
to return the plaint for presentation in the 
proper Court, as was done in tho case of 
Mt .Edoo V. Shaikh llpfazut Hossein (3). 

If I am wrong on this point and if the 
suits can be regarded as suits for ground 
rent. I may say that in my view tho ap. 
peal is concluded by findings of fact. 
The expressions used by tho learned Sub¬ 
ordinate Judge are nob peculiarly happy, 
hut ho does find as a fact that there has 
been no satisfactory evidence to show 
that these .defendants voluntarily agreed 
to pay mutharfa rants after 1300 F. S., 

(1) [18891 15 Cal 17‘L 

(2) [1<U7] 33 I. O. U49. 

(3) [18701 13 W. R. 358. 
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nor is their any satisfactory evidence to 
prove usage or custom. If the sums be 
regarded as ground rents it was necessary 
for the plaintiffs to show an attornment 
to them by the defendants as tenants. 
Both the Courts below are agreed that 
there was no such attornment and if in¬ 
deed any I'ents were realized they were 
realized by force and not under any con¬ 
tract. They were in a sense bribes to 
the landlords to be left in peace and not 
acknowledgments of any liability to pay 
yearly rent. The payment of such bri¬ 
bes would not create the relationship of 
landlord and tenant and therefore the 
suits as suits for ground rent were not 
maintainable. The order of the Court 
is that the Munsif be directed to return 
the plaints to the plaintiffs in these six¬ 
teen oases. The costs of this appeal and 
of the appeal to the lower appellate Court 
will be paid by the appellants to the 
respondents. There will be no order as 
to the costs of the Munsif’s Court. 

V.S./r.k. Appeal allowed. 
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Dawson-Midler, C. J. andMullick, J. 

Mt. Siikhdei Kumri — Daorea-holder 
—Appellant. 

V. 

Mahamaya Prasad Singh Q.nAothers 
Judgment- debtors—Respondents. 

Appeal No. 255 of 1917, Decided on 
3rd December 1918, from original order 

of Ruh..Tuflge, D-^rhhang^ « 

Civil P. C. (5 of 190S). o. 21. R. 2. (3) 
Uncertified payment out of Court—It doe* 
not help judgment-debtor in execution. 

VVboro a judgmeat debtor makes a pay oient out 
of Court <o the decree-holder towards the satisfac¬ 
tion of the decree, he is nevertheless not entitled 
in execution proceedings under the decree to claim 
the benefit of the payment unless he has com- 
died with the provisions of O. 21, R 2, sub- 
R. (.3). [P 278 C 2] 

Parmeshwar Dayal, Jagannath Prasad 
and L. K. Jha —for Appellant. 

Sudhansu Kumar Mitra and Saroshi 
Chnran Mitra —iov Respondents. 

Dawson.Miller, C. J. —This is an 
application for execution of a decree. The 
appellant Mb. Sukhdei Kumri obtained a 
decree for a sura of Rs. 2,000 in respect of 
her raaintonaaea and cost of certain orna- 
monts a|iiinst the respondents, who were 
TTiembers of the same family. On 24th 
February 1917 she took out execution 
proceeding under thedecree. A question 
then arose between the parties as to 
whether any and if so, what part of the 


decree had already bean satisfied. The 
appellant, plaintiff in the suit, admitted 
payment of the sum of Rs. 1,083-10-3. 
including two sums of Rs. 333-6-3 and 
Rs. 83-10-6 paid or deposited in Court 
pending the execution proceedings. The 
amount which the appellant now claims 
tobadue is a sum of Rs. 916 and odd. 
The figures are set out in the judgment 
of the Subordinate Judge now appealed 
against, and a question arose before him 
on behalf of the respondents, whether 
certain sums* which are there referred to 
had been paid out of Court by the res¬ 
pondents to the appellant in satisfaction 
of the decree, leaving a balance due of 
abont Rs. 100 only. Now the learned 
Subordinate Judge, after apparently hear¬ 
ing ths evidence on this point of both the 
parties, came to the conclusion that the 
sums had, in fact been paid and deducted 
them from the amount claimed; but the 
learned Subordinate Judge has unfortu¬ 
nately omitted to take into consideration 
the effect of O. 21, R. 2, Civil P. 0. 
which provides: 

*'Wbere any money payable under a decree of 
any kind is paid out of Court or the decree is 
otherwise adjusted in whole or in part to the 
satisfaction of tne decree-holder the decree-holder 
shall certify such payment or adjustment to the 
Court whose duty it is to execute the decree and 
the Court shall record the same accordingly.” 

It is further provided if the decree- 
holder fails to do so: 

“The judgment-debtor also may inform the 
Court of such payment or adjustment and apply 
to the Court to issue a notice to the decree-holder 
to show cause on a date to be fixed by the Court 
why such payment or adjustment should not be 
recorded as esrtified.” 

And then follows sub-CI. (3), which 
says: 

“A payment or adjustment which has not bean 
oartified or recorded as aforesaid shall not be^ re¬ 
cognised by any Court executing the decree.’ 

Now whab happened in the present case 
was that the amouab in dijpube was 
according to the respondents paid to the 
appellant out of Court and the Subordinate 
Judge so found although the appellant 
denied it. If the suras were in fact paidj 
by the respondents, judgmenb-dobtors, as 
the Subordinate Judge finds they ^ were, 
they nevertheless are not entitled in the 
execution proceedings under the decree 
to claim the benefit of the payment unless 
they have ootnplied with the provisions 
of O. 21. R. 2. sub.R. (3). It may pos¬ 
sibly be a hardshi p in such cases if in fact 
the money has been paid or the decree 
otherwise adjusted. NVe have no doubt, 
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however fchafe the rule was introduced with Balasore are required to bear the thumb 


the very object of avoiding in exeoutioa 
proceedings disputes between the parties 
and frequently long enquiries as to what 
sums had or had not been paid out of 
Court in satisfaction of the decree. Un¬ 
fortunately the Subordinate Judge has nob 
adopted the right procedure as laid down 
in O. 21, R. 2. We are therefore of opinion 
that this appeal ought to be allowed and 
the judgment of the Subordinate Judge 
eet aside anl judgrnent should be entered 
for the appellant for the principal sum of 
Bs. 916 6-9. Tlieinterest falling due in 
respect of that amunt, if any, should be 
calculated by the Subordinate Judge and 
added to the amount decreed. Theappel- 
laot is entitled to costs of this appeal. 

Mullick, J. —1 agree. 

v.s./r.K. Appeal aUoxoed\ 
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Bob and Ali Imam, JJ. 

Upoidra Nath Das and others —Ap¬ 
pellants. 

V. 

Emperor —Opposite Party. 

Criminal .appeal No. 247 of 1917, De¬ 
cided on 13bh December 1917, against 
ialgment of Sass. Judge, Manbhum, D/- 
1st October 1917. 

Criminal Trial — Retracted confession— 
Without material corroboration reliance is 
unsafe. 

la the ab^oaoa of material corrobsration, it Is 
unsafe t^ rely up^a the retracted confession of a 
co-accused which is not sulf-iinplicating in the 
same degree as H implicates the other accused. 

LP 280 C 1,2] 

Gour Chandra Pal —for Appellants. 

Manohar Lai —for the Crown. 

Ali Imam, J. —Tbe three appellants, 
Upendra Nath Das, Bairagi Jioa and 
Lakshmi Dhar Mahauti, have been con¬ 
victed and sentenced by the Sessions 
Judge of Puruiia under Ss. 466 and 193, 
I. P. C. The facts of this case are as 
follows: One Judhistir Padhan had 
borrowed some money from one Gangai 
Barik anl had given him a blank stamp 
paper as security. When the loan was 
repaid Gangai returned to Judhistir a 
paper which was different from the one 
that had been given as security. On a 
complaint lodged by Judhistir agiinst 
G.angai. a police investigation of the com- 
plaint was held with the result that 
‘Gangai, Bairagi and Nandai wore pub 
upon their trial at Balasore. It appears 
that all stamp p-apers sold by vendox's in 


impressions of the vendor and the vendee. 
In the trial of that case one of the points 
under enquiry was whether the two im¬ 
pressions on the stamp given by Gangai 
to Judhistir bore the thumb impressions 
of Bairagi and Nandai . 

Some experts were examined and at 
one stage of the triad the defence sug¬ 
gested that there were more than one 
impression at each of the two places on 
the stamp instead of a single impression. 
This happened on the 18bh August. On 
the 19bh, when the charges were frimed 
in that case, the Superinbandenb of Rolibo 
was informed of a conspiracy to tamper 
with the impressions and that the ac¬ 
cused in that case intended to call an ex¬ 
pert to destroy the evidence offered by 
the prosecution. This apprehension was 
communicated to the trying Magistrate 
and the document (Ex. 1) was placed by 
him in a sealed cover. On the 14th 
November the accused iu that case called 
an export, the document was taken out 
of the cover and shown to him and he 
with reference to one of the impressions 
gave his evidence in direct conflict with 
the expert evidence already produced by 
the prosecution. This thumb impression 
(Ex. 1 a) was alleged to be of Bairagi’s 
thumb. With reference to Ex. lb alleged 
to be thumb impressions of Nandai, the 
defence expert deposed to its being too 
blurred to give any opinion without an 
enlargement. No enlargement was made 
and the Magistrate relying on the dofenco 
expert evidence acquitted B.iiragi and 
Nandai and convicted Gangii. ’Matters 
seemed to have ended there, except in so 
far that an appeal preferred by Gangai 
was dismissed on the 2l3t December 
and that the High Court was moved 
against the acquittal of Bairagi and 
Nandai with no success. 

On the dismissal of his appeal Gangai 
did not surrelern bo his bail and was 
arrested sometime in January and was 
placed iu jail. Not very long after, on 
some information received, a Doi>uby 
Magistrate visited Gangai in jail who 
male a confession. Early in May the 
accused Lakshmi Dhar was arrested and 
placed before a Magistrate, before whom 
he made a confession implicating tlie 
accused Bairagi as the man who had 
taken him to one Lil Mohan Sahu, where 
Bairagi and the accused Upendra Nath 
Das had asked him to put his thumb im- 
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pression od a paper. This thumb im¬ 
pression, the document shows, was a 
super.imposition and has been indentiBed 
as that of Lakshmi Dhar. The prosecu¬ 
tion case is that this super.imposition 
(Ex. la) and the other super.imposition 
(Ex. lb) were the result of a conspiracy 
to tanaper with the evidence in the case 
in which Gangai, Bairagi and Nandai 
v^ere on their trial and that the con¬ 
spirators among others were the appel¬ 
lant Upendra Nath Das, the Peshkar of 
Mr. Godfrey who tried the case, Bairagi 
Jina and Lakshmi Dhar Mahanti. An 
examination of the documents leaves no 
doubt in our minds regarding the tamper¬ 
ing. There is also little doubt that the 
document was tempered with to destroy 
the prosecution case before Mr. Godfrey 
and that it took place after the document 
was placed cn the record of that case and 
was marked as an exhibit. The three 
appellants before us have been found 
guilty of having tampered with this 
document and the question before us for 
consideration is whether the evidence on 
the record is sufBcienfc to sustain their 
conviction. 

The evidence consists of the deposi- 
feion of Gangui, ll.e approver, and the 
retracted confession of Lakhsbmi Dhar. 
We are in complete agreement with the 
Sessions Judge in that tlie approver’s 
evidence is wholly unworthy of trust in¬ 
asmuch as it is inconsistent and dis¬ 
crepant with the confession of Lakhshmi 
Dhar. The presence of Lakhshmi Dhar 
at the tampering is conclusively pioved 
by the fact that the super-imposing 
impression (Ex. 1 a) is of his thumb. 
There can be no doubt therefore that he 
was not only present at the tampering 
bub had taken a prominent part in the 
commission of this offence. The dis¬ 
agreement between his version of events 
and tlie version given by Gangai must 
necessarily result in discarding the evi¬ 
dence of the latter as absolutely value¬ 
less. The result is that there remains 
only the confesj^ion of the appellant 
Ltkshmi Dhar to support the conviction 
of the a])pGllantfl Upendra Nath Das and 
Bairagi -Tina. This confession is a re¬ 
tracted one. It is also worthy of note 
that the confession is nob self-implicating 
in the same degree as it implicates the 
prisoners. In his confession Lakshmi 
Dhar clearly wants to make out that he 
was almost an unconscious instrument in 


the hands of the other conspirators. His 
confession clearly does not make him out 
to be in pari delicto with the others. It 
is also a confession that has been re- 
tracted. In the circumstances it is un¬ 
safe to rely upon it without material 
corroboration. As to this, the Crown, 
represented by the learned Government 
Pleader, frankly admits there is no such 
corroboration affecting the appellant 
Upendra Nath Das. All that is urged 
against him is that the document under 
notice was in his custody and that hO' 
must have had access to it even when it 
was put in an envelope and sealed by 
Mr. Godfrey. We are not at ail satisfied 
on the evidence that this contention ie 
sound. The evidence is that the envelope- 
was nob properly gummed down nor was 
the seal put in the right place. There 
are also other circumstances in the case 
showing that the appellant Upendra Nath 
Das was not the only person who could 
have had access to it after it was brought 
on the record of the case tried by Mr* 
Godfrey. In the circumstances, the evi¬ 
dence against this accused is limited to. 
the retracted confession of Lakshmi Dhar 
who clearly implicates himself in a lesser 
degree than this appellant. 

We do not therefore consider thie 
confession sufficient to sustain the con¬ 
viction of Upendra Nath Das and we 
accordingly set aside the conviction and 
sentences passed upon him by the learned 
Judge. As regards Bairagi Jina it has 
been suggested that inasmuch as the 
original impression (Ex. la) on the docu¬ 
ment has been proved to be bis, the 
super- imposition must have been done 
for his benefit, ixnd therefore a legitimate 
inference may be drawn against him as 
having participated in the tampering and 
that thereby some corroboration is 
obtainable of Lakshmi Dhar’s confession. 
We are not disposed to take this view of 
the case, as the thumb impression of 
Nandai also was on the document in 
question and it further appears that the 
tampering with this impression has been 
more successfully achieved, for it haa- 
been completely blurred by the super-im¬ 
position of somebody’s thumb impression,. 

It is evident that Bairagi Jina was not. 
the only person interested in tampering’ 
with the document. Nandai’s interest 
was no less than his and unless there ig 
Borao independent and trustworthy evi¬ 
dence of the exclusion of Nandai from^ 
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tbel conspiracy, if» is not open to us to 
bold tbat the interest of Bairagi is in 
itself sufficient to regard it as a material 
corroboration of the confession. The 
learned vakil on behalf of the appellants 
rightly contends that it might have been 
Nandai or persons interested in him who 
brought about the tampering, as in the 
oase of this man the tampering was . so 
complete that the original thumb impres- 
sion became unrecognizable. The result 
is that in the case of Bairagi Jina, as it 
is in the case of Upendra Nath Das, we 
have nothing to go upon but the retracted 
ocnfession of Lakshmi Dhar which we 
have already found to be insufficient. 
We accordingly set aside the conviction 
. and sentences passed upon him. 

The 'case of the appellant Lakshmi 
Dhar stands on a different footing. Ills 
confession, retracted as it is. is materially 
corroborated by the clear evidence fur¬ 
nished by the super-imposing impression 
on the document. It has been proved to 
be his and there can be no doubt tbat he 
is guilty of the tampering and that ha 
has been rightly convicted and sentenced. 
We dismiss his appeal and conbnn the 
sentences passed upon him. 

Roe, J. — I concur. Seeing that 
Gangai’s evidence was when examined 
found to be completely valueless, it is 
fair to surmise that under cross-examina¬ 
tion Lakshmi Dhar might have proved 
equally untrustworthy. His first con¬ 
fession was made at a time when there 
was at least a probability that Gangai 
would be pardoned and called as an ap¬ 
prover. It reads.as if it was an attempt 
to obtain a pardon. Without this con¬ 
fession and the evidence of the approver 
there would be nothing bub vague sus¬ 
picion of the guilt of Upendia and Bai¬ 
ragi. I am not prepared to say that 
these lift that suspicion to the level of 
proof. Mr. Godfiey seems to have been 
so inexplicably careless with regard to 
the custody of these documents tliat it 
was open not only to Upendra Natli Das 
but also to any chaprasi or private 
servant of his to obtain possession of it. 
With regard to Bairagi I cannot sea that 
the evidence against him is any more 
conclusive than against Nandai whom tno 
learned Sessions Judge has found it im¬ 
possible to convict. 

Y.S./b.k. Order accordingly. 
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A. I. R. 1918 Patna 281 
Dawson-Miller, O. J. 

AND Alt Imam. J. 

Itamdayal Mahto and others —Defen¬ 
dants—Appellants. 

v. 

Uttim Mahto and others —Plaintiffs— 
Respondents. 

Appeal No. 424 of 1915, Decided on 
28th May 1918, from original decree of 
Addl. Sub-Judge, Hazaribagh. 

(a) Hindu Law—Joint family—Presumption 
of jointness. 

The presumption of the Iltodu law is that a 
Hindu family is joint unless the contrary is* 
proved, ^ [P 282 O 2] 

(b) Hindu Law—Partition—Suit for—Plea 
of separation—Burden of proof is on defen* 
danta 

Id a partition suit the burden of proving sepa* 
ration lies heavily on tbo defendants and unless 
that burden is dtsoharged^ the issue ns to joint* 
ness or otherwise of the family must de decided 
in favour of the plaintiff, [P 282 C 21* 

(c) Hjndn Law—Joint family—Purchase of 
properly in name of one member — Separate 
acquisition is not to be presumed. 

The acquisition of a property in the name of 
one member of a joint family raises no presump* 
tion that it was bought as bis separate property, 

CP 285 C 2] 

(d) H indu LaW“Partilion“*Properlie8 held 
jointly with strangers need not beincluded. 

In a suit for partition of joint family proper* 
ties the plaintiff is not bound to include proper* 
ties held jointly with stranger. [P 289 O 2] 

Kulwant Sahay —for Appellants. 

Sakti Kantha Bhnttacharya, Bankim 
Chandra Dey and Jamini Mohan Idu~ 
kerji —for Respondents. 

Judgment. —This appeal is from the 
decision of the Additional Subordinate' 
Judge of Hazaribagh decreeing the plain¬ 
tiffs’ suit. The plaintiffs .as members of 
a joint Hindu family, claim partition of 
their 8-annas share in the properties 
mentioned in schedules l^a an-l kha of the 
plaint and pray that a commi.ssionor be 
appointed to divide the properties in suit 
into tsvo equal moieties and bo pub the 
plaintiffs in separate possession of one cf 
these. The defendints on the other hand 
resist tbo suit by alleging that a sepira- 
tion \vas effected in mess, worship and- 
estate between the coiitonding branches- 
of the family so long ago as the year 1858 
and that since then the two families have 
lived in a state of separation in every 
respect. They further allege that bet¬ 
ween 1858 and 1892, though separated, 
they continued to acquire properties 
jointly with tlie l)iaintifl‘8 not as co-par¬ 
ceners bub only as partners and that in 
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1892 they effected a division of the pro¬ 
perties so acquired within this period 
and adjusted their rights in proportion to 
the extent of contribution made by each 
party separately for these acquisitions. 
It is also alleged by the defendants that 
since 1892 no more property was jontly 
acquired, but that it so happened that 
some deeds were jointly executed with 
the plaintiffs at the request and pressure 
of the creditors for the reason that some 
of the old title deeds stood in the names 
of both the parties. The defendants fur¬ 
ther allege that the plaintiffs among 
themselves are not joint and that the suit 
is only nominally a suit for partition but 
in substance a suit for declaration of title 
and delivery of possession. 

The principal point for consideration 
in this appeal is whether there was a 
sepai'ation in 1853 or whether up to the 
institution of the present suit the plain¬ 
tiffs and defendants have continued* to bo 
members of a joint Hindu family gov¬ 
erned by the Mitakshara law. Bsfore 
dealing with that issue it is desirable 
to deal with the contention that the 
suit is a suit for declaration of title and 
recovery of possession iiut forward in the 
guise of a partition suit. We cannot ac- 
cejit this contention. The frame of the 
suit is disclosed in the plaint and a peru- 
sal of paras. 13 and 14 clearly shows that 
the plaintiffs have never admitted to 
have lost their joint possession over the 
property sought to be partitioned. The 
terms iu which reliefs Nos. 1 and 2 in 
the plaint have been framed are clear 
and unequivocal. We are unable to find 
from the plaint any indication whatso¬ 
ever that the frame of the suit is such as 
is alleged by the defendants. The pra¬ 
yer is to partition the property in suit 
and effect separation of possession of one 
of the equal moieties. We are therefore 
of opinion that this is not a possessory 
but a partition suit and the view taken 
by the lower Court of Sob. 2, Art. 17, 
Ci. 6. Conrt-feos Act is correct. The 
learned vakil appearing for the appellants 
relies on some proceedings recorded be¬ 
fore the settlement officer in connexion 
with the publication of Record of Rights 
with reference to some of the properties 
iu suit. It has boen suggested that the 
fact that in some instances the Record 
of Riglits was made iu favour of the 
defendants alone, raises the presumption 
•that the two families were separate. Iu 


this connexion our attention has been 
drawn to Ex. P (l), which is a cerbiffed 
copy of the tanaza sheet of Mauza Man- 
dai Khurd, one of the properties in suit. 
It contains an order dated 18th April 
1912, passed by the settlement officer. 
The order is as follows: 

“Uttam I^Iatho (plaintiff) cousin of Bsmdayal 
Matbo (defendant) claims a share in the village 
but admits tnat he has never bad any possession 
not has ever been given any share of the rents. 
His claim if any, is purely a civil one and the 
name of (Jttam Mahto should not therefore be 
recorded.” 

Tha Assistant Settlement Officer was 
in no way concerned with the question of 
title. His proceedings were limited to 
a decision on the factum of possession 
without any reference to the rights of a 
co-parcener in such possession. We are 
therefore unable bo conclude from the 
order quoted above that the proceedings 
of the settlement officer, whether with 
reference to Mandai or any other proper¬ 
ties in suit, can be construed in any way 
to affect the principal issue in the case 
before us, and wo hold that the orders 
passed in the preparation of the Record 
of Rights do not raise any presumption 
that the plaintiffs were separate from 
the defendants in mass, worship and 
estate at the time when those orders were 
passed. The frame of the suit as dis¬ 
closed in the plaint remains unaffected 
by the proceedings of the settlement offi¬ 
cer. The real question at issue is whe¬ 
ther the plaintiffs and the defendants 
wore members of a joint Hindu family 
on the date of the institution of tha suit 
or there had been a separation as is al¬ 
leged by the defendants. The presump¬ 
tion of the Hindu law is that a Hindu 
family is joint, unless the contrary is 
proved. The burden of proving separa- 
tion therefore lies heavily on the defen¬ 
dants and unless that burden is discharged 
this all important issue must be decided 
in favour of the plaintiffs. The question 
then is: Was there a separation in the 
year 1858? In order to understand how 
the parties are related it is necessary to 
refer to the genealogical table on the 
paper-book. It appears that Chamari 
Mahto, the grandfather of the plaintiffs 
Utbijn and Chhabardhari and the defen¬ 
dants Ramdayal, Teka and Dayal, had 
two brothers named Gandouri and Jitan. 
These two predeceased Chamari who died 
in 1857. The defendants* case is that 
a year after Ghamari’s death a complete 
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disruption of the joint family took place. 
In para. 11 of the written statement they 
say that the eight sons of Gandouri Mahto 
got 2 annas of raiyati land in Mauza Man- 
dai and 1 anna of raiyati land in Mauza 
Naudiha and began to live in separate 
houses in Mandai. Similarly Jiban’s son 
got h anna of raiyati land in Mauza Man- 
dai and anna of raiyati land in Mauza 
Naudiha and removed to separate houses 
where they commenced to live. Among 
the sons of Ohamari himself the para¬ 
graph in question shows the following 
groups: 

Hulas and Harakh got 8 annas of rai¬ 
yati land in Mauza Udaipur and began to 
live there separately. Dhani and Mohar 
got 1 anna of raiyati land in Mauza Man- 
dai and 1 anna of raiyati land in Mauza 
Naudiha and began to live at Mandai. 
Hardayal got 4 annas of raiyati land in 
Mauza Adra and settled there. The above 
shows that at the alleged separation of 
1858 seven different shares were made, 
one going bo Gandouri’s branch, one to 
Jitan’s and the remaining 6 to the five 
sons of Ghamari. It is not denied that 
a large amount of property was acquired 
between 1858 and 1892, but as has already 
been stated, the defendants’ case is that 
though these properties were acquired 
jointly, these acquisitions took place af¬ 
ter the joint family had separated and 
broken up into the 7 groups referred to 
above. In order to find out whether the 
separation alleged to have taken place in 
1858 was a fact, it will be necessary to 
consider not only oral evidence produced 
to support this contention, but also the 
manner in which the properties in suit 
have been dealt with by the family. 

^ The only witness to prove the separa¬ 
tion in 1858 called by the defendants is 
Gopal. It is significant that two more 
witnesses of the alleged separation were 
present in Court but the defendants did 
nob examine them. Gopal is a grandson 
of Gandouri and as a near relation is well 
qualified to speak of what is supposed to 
have happened in 1858. Were it not that 
there are some inherent improbabilities 
in the scheme of separation and partition 
of 1858 deposed to by him, we should 
have regarded the evidence of this wit¬ 
ness as of consilarable value. The wit¬ 
ness says that the lands were not mea¬ 
sured at the time they were divided. He 
also slys that the division was by calcu¬ 
lation on the basis of annas but the in¬ 


come in annas was not considered. Ac¬ 
cording to him Hulas, Harakh and Har¬ 
dayal did not get a share in the ancestral 
house nor were any grains divided. He 
is unable to say why Mohar and Dhani 
remained joint nor can he say why Hulas 
and Harakh did the same. The evidence 
of this man is unconvincing and it does 
not appear how if he is telling the truth, 
an equitable partition of the family pro¬ 
perty could have been made without 
regard being had to a proper and just 
apportionment of various shares and in¬ 
terests into seven divisions. He also 
says that the rent receipts of raiyati lands 
were nob produced at the time of this 
partition. The allegation of a separation 
and partition having taken place in 1858 
is further discredited by a reference to 
Ex. 16. 

lb appears that the defendant Dayal 
Mahto was examined as a witness in one 
of the proceedings before tl^e Assistant 
Settlement Officer on 3l9b March 1913 
and his evidence before that officer was 
that this separation had taken place 30 
years before. This would go to shew that 
the idea of suggesting a partition in 1858, 
as stated in the written statement, 
had not taken root till then. There are 
other grounds also for discrediting the 
story. Gandouri’s sons representing their 
father should have received a share in the 
family properties of the same value as 
received by .Titan’s sons. Bub para. 11 
of the written statement shows that they 
received twice as much as the latter. 
This is incredible. The separation of 
1858 is largely discredited by the manner 
in which the family has been treating the 
property supposed to have been separated 
and given to Hardayal, one of the sods of 
Ghamari, at this partition. Gopal Mahto 
says Hardayal received his share at Adra 
and ‘commenced to live there. If the 
story of separation in 1858 is true, on 
Hardayal’s death the property at Adra 
would descend to Latoo. Latoodied leav¬ 
ing a widow. His interest in .\drn, there¬ 
fore should have been inherited by his 
widow if he vvas separate from his uncle 
Dhani, the father of defendants 1,2 and 3. 
But a registered kobala, Ex. 2 (a), shows 
that Dhani sold this property on I9tli 
March 190^. Ijitoo’s widow is living 
and has raised no objection to it. No 
satisfactory explanation is olfarod how 
Dhani could deal with this property if his 
separation had taken place in 1853. 



284 Patna 

Again with reference to the acquisitions 
between 1858 and 1692 no satisfactory 
evidence is forthcoming to prove what was 
the contribution of the alleged sharers. 
This is strongly indicative of the plain¬ 
tiffs’ allegation that these properties were 
bought by the joint family with joint 
family funds. The evidence of Day al and 
Clihohan to the contrary does’ nob seem 
to us to be satisfactory. Not only no ac¬ 
counts are produced to show thecontribu- 
tions, but it appears that even the income 
from these villages was not appropriated by 
the sharers in proportion to their alleged 
interests as deposed to by Dayal and 
Chhohan. Wo agree with the learned 
Additional Subordinate Judge in the view 
that if the family had separated in 1868 
the profits from these properties could not 
have been enjoyed by these sharers in the 
manner deposed toby these two witnesses. 
In fact the whole scheme and arrange¬ 
ment of the manner of their enjoyment 
shows that they were being dealt with as 
properties belonging to a joint family 
rather thc^n to sharers. The interests of 
the parties in these do not seem to have 
been in any way defined. 

This bus been fully discussed at p. 360 
of the i)aper-book in the judgment of the 
lower Court and wo accept the learned 
Subordinate Judge’s conclusion that co¬ 
partners could not deal with properties 
in the manner they wore dealt with by 
the descendants of Chamari between the 
years 1858 and 1892. _ AH this strongly 
negatives the contention that there was 
a separation accompanied with ])artition 
of the family properties in 1858. The 
evidence of the alleged division of these 
projierties in 1892 is no less unsatisfactory. 
No document is forthcomibg to provesuch 
an event. It is exceedingly improbable 
that properties of considerable value 
could have betn divided among the co- 
sharers without a proper adjustment of 
profits and losses. Woareinvited to rely 
on the evidence of Dayal, Chhohan and 
Nado in this partition. In the 

absence of documentary evidence, oral 
evidence of most unimpeachable character 
alone can be relied upon to prove a 
transaction like' this. The two parties to 
the division of 1892 were represented, 
according to these witnesses, hy Dhani 
and the plaintiff Ubtim. Uttim was 
within his teensat the time and Chhatar- 
dhari almost an infant; but each party is 
alleged to have been in separate possession 
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of various villages and the division of 1892 ' 
was supposed to be a step in terminating 
this arrangement by finally fixing the- 
rights of each party in accordance witb 
which possession was to beexercised. It 
is curious that no change in the posseBsion 
of villages took place. In fact it would 
seem that the division of 1892 was neither 
a division of properties nor an adjustment 
of rights. They were to continue to hold 
possession without being answerable for 
the excess of proBts. No mutual transfer 
of title was made. The evidence relating 
to this division of 1892 is discrepant. 
The defendant Dayal Mahto says that 
Uttim and Ramdbani called Panchaite 
from various villages and that it took 
the Panchaits two or three days to con¬ 
vene their meeting. This is contradicted 
by the evidence of Chhohan Lai, who- 
says that no Panchait took place and 
that there was no dispute to settle. He- 
also says that no khasra showing the- 
property allotted to each party was pre¬ 
pared nor was any list of such property • 
made. Chhohan also says that nobody 
suggested that the matter of the partitioi> •' 
should be put down in writing. This, 
again is contradicted by the evidence of 
defendant Teka, who claims to have sug- * 
gested to his father Dhani at the time of 
this partition that it should be reduced 
to writing to serve as evidence of the in- ’ 
cident. The witness Chhohan is an old 
servant of the family and as such quali¬ 
fied to speak; but we have no doubt that 
he has sided with the defendants and his 
evidence does not appeal to us as reli¬ 
able. On a careful examination of all 
the oral evidence produced by the defen¬ 
dants relating to the alleged partition of 
1892, we have no hesitation in holding 
that it is altogether unworthy of cre¬ 
dence. This division of properties is^ 
also completely discredited by the 
manner in which the contending branches 
of the family have dealt with the pro¬ 
perties in suit since 1892. But before 
discussing this part of the case attention 
may be called to the manner in which 
these properties were acquired between 
1874 and 1892 and also how the two 
branches of the family stood in relation 
to each other. 

It is admitted that the numerous title- 
deeds by which these properties were ao- 
quired oontaiu the names of members of 
the family represented by Dhani and 
Hulas. As an instance reference may b» 
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made bo Ex. D (8). By this document 
four-annas mokarrarl interest in village 
Hudwa was acquired on 17th July 1877 
for Rs. 550. This is a document in which 
Hulas and Dhani were both mentioued 
as vendees, but Dhani's name was penned 
through aud the document was registered 
with the name of Hulas alone standing 
therein. Witness Ohhohan, who is the 
scribe of this document, says that Dhani’s 
name was penned through because he 
could not advance his share of the con¬ 
sideration money. It is argued that the 
scoring through of the name of Dhani 
taken with the evidence of Ohhohan Lai 
ought to be suCdciont to show that the 
brothers were separate. For reasons al- 
ready given reliance cannot be placed on 
the evidence of this witness, which is 
farther discounted by his admission in 
cross-examination that the amount of the 
consideration money of four annas of 
Hudwa was not paid in his presence. It 
is contended for the defendants that the 
exclusion of Dhani’s name from this deed 
should be regarded as in itself sufficient to 
prove separation. We are unable to ac¬ 
cept this contention, as the theory of 
separation is completely negatived by 
Ex. 1 which is a mortgage deed executed 
by Dhani himself hypothecating eight- 
annas of Hudwa on 20bh June 1893 to 
•one Ram Prasad. It is to be borne in 
mind that this deed was executed nearly 
a year after the alleged division in 1892 
djy which, according to the defendants, 
Dhani had no right, title or interest left 
^n this village. The recital in this deed 
shows that the p^'operby was purchased 
by Dhani and that until repayment of 
principal with interest he engaged nob to 
•transfer the mortgage property in any 
form bo any other person. This docu¬ 
ment is of very great importance in the 
decision of this case and the defendants, 
knowing its damaging character, have 
essayed to explain it away by oral evi¬ 
dence given by defendants Teka Mahto 
and Dayal Mahto. The explanation is 
childish in the extreme. 

It is suggested that when proposals for 
■a loan were made to the mortgagee Ram 
Prasad, he was informed by Dhani that he 
had no right, title or interest in the pro- 
perty, but the mortgagee expressed his 
willingness to advance the money in spite 
•of this communication and the deed was 
•registered. The explanation is further 
sought to be supported by the story that 


immediately after its registration Ram 
Prasad changed his mind and the tran¬ 
saction fell through, on which Dhani 
destroyed the document. It was con¬ 
tended for the appellants that it was for 
the plaintiffs to prove that the loan 
covered by the mortgage deed was a fact 
and that the money had passed from 
Ram Prasad to Dhani. There is no sub¬ 
stance in this contention. The plaintiffs 
rely on a registered document, the con¬ 
tents of which have been duly proved. 
It was nob for them to send for the 
account books of Ram Prasad. Ribhor 
the onus was on the defendants to 
prove by reliable evidence and the pro¬ 
duction of Ram Prasad’s account books 
that the deed was in fact infructuous. 
We reject the explanation as unworthy of 
credit and consider that the transaction 
indicates that Dhani was dealing with 
Hudwa as a property which he could 
mortgage as the karta of the family. In 
this connexion attention may be drawn 
to Ex. 2. This is a sale deed, conveying 
8 annas mukarrari right in Hudwa by one 
Bishen Prasad on 16bh January 1879 for 
Rs. 950. 

The transferees mentioned therein are 
Ram Dayal, Anup, Uttim and Hulas. 
These men represent the coutending 
branches of the family The third docu¬ 
ment of importance with reference to 
Hudwa is Ex. 3 (d) dated 27th March 
1905. By this document the family ob¬ 
tained 2 annas of mukarrari right in the 
village in the name of Kunj Behari, son 
of Uttim, for Rs 5G4. It has been gene¬ 
rally contended that if according to the 
plaintiffs’ case Dhani was the karta of the 
family his name should nob have been 
scored through in Ex. D (8), nor should 
his name have been absent from Ex. 3 (d). 
If these contentions were sound one 
should have expected Dhani’s name in 
Ex. 2. It is nob unusual in this country 
that properties are brought by a joint 
Hindu family in the name of a member 
or some members of the family and not 
necessarily in that of the karta. In fact, 
the acquisition of a property bought in 
the name of one member of a joint family 
raises no presumption that it was bought 
as his separate property. This proposi¬ 
tion has been upheld in Gajendar Singh 
V. Sardar Singh (l). There are innumer¬ 
able title deeds on the record of this case 
showing acqui siti on of properbies men- 
(1) [1896] 18 All, i76.'■ ' - - 
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tioned in Schedule ha o£ the plaint as 
having been made in the name of various 
members of the descendants of Ghamari. 
These documents are inconclusive on the 
point that the branches of the family re¬ 
presented by Dhani and Hulas were sepa¬ 
rate. On the contrary there is one fea¬ 
ture in the majority of these documents 
that largely supports the plaintiffs’ case. 
It will be remembered that the case of 
the defendants is that ever since 1858 
when Hulas removed to Udaipur his con¬ 
nexion with Mandai Khurd ceased alto¬ 
gether and the cessation continued when 
he removed a few years after to Hudwa 
and lasted throughout till his death. The 
dofeudants claim the separation of 1858 
to have been so effective that in mess, 
estate and worship no jointuess of any 
kind was left and that Hulas ceased to 
have any connexion with Mandai Khurd 
whatsoever. 

The case of the plaintiffs, on the other 
hand, is that the residence at Hud wa was 
only for the purposes of carrying on the 
business of the joint family and the home 
and residence of Hulas at Mandai Khurd 
romainod unaffected. It is remarkable 
that in the majority of the title deeds 
between 187-1 and 1390 when Hulas died 
his residence given is not Hudwa bub 
Mandai Khutil, svhich is a strong piece of 
evidence supporting the case of tlia plain¬ 
tiffs and negativing that of the defen¬ 
dants. We feel no doUbt therefore that 
the acquisition of property by the descen¬ 
dants of Ghamari between 1874 and 1892 
was joint acquisition and nob in partner¬ 
ship, as has been contended for the defen¬ 
dants. Attention has already been called 
to Dhani having mortgaged 8 annas of 
Hudwa onlya sear after the alleged divi¬ 
sion of 1892. It is unnecessary to give 
in detail the various deedaaud documents 
in which between l89d and 1909 the 
names of the contending branches of the 
family occur doiling with properties in 
various ways. Those, as we have said 
before, are, however, inconclusive, bub 
there are certain transactions which the 
defendants have attempted to explain 
away, but they do nonetheless point to 
the conclusion that the descendants of 
Ghamari wore joint. In this connexion 
I£x. 8 deserves consideration. It appears 
that a deposit of Rs. 200 was made in the 
Cl ota Nai-pur Bank in the joint names of 
Tekaar^d Lttitutome time about 1895. 
In 1897 Gttim and Teka jointly drew a 
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cheque in favour of the latter to the fall 
amount of Rs. 200. This cheque is Ex. 8, 
and shows a joint account in the names of 
the plaintiff Ubtim and the defendant 
Teka. The explanation offered is that 
the idea was to buy a house at Hazari- 
bagh, the district headquarters, for tho 
use of the two branches of the family of 
Ghamari and that the deposit was made 
not as members of a joint family but as 
representatives of two families that had 
separated. It is curious that if this was 
the intention, the money should have 
been allowed to remain in the Bank 
for two years without any effort to- 
buy a house; nor is there anything on 
the record to show that a house was in 
fact, bought at Hazaribagh at any time. 

The explanation as to why Ubbini 
should have drawn the Rs. 200 from tho 
Bank on a joint cheque is scarcely credi¬ 
ble. The story is that one Abilakh Singh 
executed a mortgage bond in favour of 
Dhani, Utbim and one Domar. but Ubtina 
had not any money and therefore re¬ 
quested his uncle Dhani to pay the money 
(Rs. 100) for him and he would pay him 
off by a cheque on the Bank and hence 
the cheque to Teka. Like the other ex¬ 
planation of the defendants this also does 
nob hold water. Evidently the share of 
Dhani in the mortgage was to the extent 
of Rs. 100 and so also of Utbim. ^ Both 
uncle and nephew had Rs. 200 lying in 
the Bank. The simplest course in the 
circumstances would have been to pay 
the money out to Abilakh by a joint 
chegue drawn by Utbim and Teka. The 
parties were at Hazaribagh at the time 
and there is nothing on the record to 
show why this easy course could nob be 
adopted. The next transaction proving 
the family to be joint is Ex. 1 (b) dated 
4bh May 1903. This is a mortgage bond 
in favour of the Ghoca Nagpur Bank 
hypothecating pucca five aunas four pies 
out of the entire 16 auuas of Mauza 
Mandai Khurd for the sum of Rs. 1,600 
wibli iuterosb at one and a half per men¬ 
sem. The striking feature of this docu¬ 
ment is that the executants are -Dhani, 
Ram Dayal, Teka, Ubtim and Alak. The 
recital in the bond is that the property 
in question had been in the joint posses¬ 
sion of each of the executants and that 
the same was purchased by themselves. 
This is a very damaging document to the 
defendants’ case bub hero agaiu an ex¬ 
planation is put forward. 
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It is suggested that Uttim had in fact, 
never exercised any act of possession over 
Mandai Khurd, nor had he in fact, any 
right, title or interest in the same, but 
that he was invited to assume the role 
of an executant in order to satisfy the 
Bank inasmuch as the title deed of th-j 
family, dated 15th May 1883, stood in 
the name of bis father Hulas along with 
that of Dhani Mahto. An attempt to 
prove this story has been made by the 
evidence of defendant’s witness Ohandi 
Prasad. This man is a pleaders’ clerk at 
Hazaribagh but claims to have been the 
la\^ agent whatever that may mean, of 
the Ghota Nagpur Bank and states in his 
evidence that on an examination of the 
title deeds he found that Hulas Mahto’s 
name appeared in one of them which he 
reported to the Managing Director who 
thereupon insisted on Uttim, the son of 
Hulas, joining in the execution of the 
bond. The Managing Director of the 
Bank would have been a more convincing 
witness to prove all this hut he has not 
been called. Moreover if Uttim was in 
fact, separate from his uncle Dhani and 
had ceased to have any right, title or 
interest in the mortgaged property, he 
would have refused to join in executing 
a document that would throw no small 
ultimate liability upon him personally. 
On the other hand as a member of the 
joint family it was perfectly natural for 
him to have taken part in the execution 
of this deed. Bx. 3 (h) is also a docu¬ 
ment of considerable relevancy in des¬ 
troying the defendants* case of separa¬ 
tion. A mokarrari of two annas of Hudwa 
was obtained in the name of Kunj Behari 
son of Uttim by this document on 27th 
March 1905, on a nazrana of Rs. 564 
with an annual jama of Rs. 2 as rent 
reserved. It has been strongly contended 
that this w’as a separate acquisition by 
Kunj l^ehari. The document liowever 
proves the contrary. It shows that the 
whole of nazrana of Hs. 564 was not 
paid in cash but the major portion of it 
was set off against the money due to the 
family under several heads. They are 
as follow’s: 

Rs. 67 due to Hulas on a bond, dated 
23rd .Tune 1S88. 

Rs. 120 due to Uttim, Mahto and Ram 
Dayal Mahto on a bond, dated 17th April 
1888. 

Rs* IIG due to Uttim, Chhatardhari 


and Dhani on a bond dated 16bh Decem¬ 
ber 1902. 

Rs. 116 on account of rent of raiyatl 
jote in Mauza Hudwa due to Uttim and 
Ram Dayal. 

If Kunj Behari, a son of plaintiff Utbim- 
was separate from Dhani and his des¬ 
cendants, it is incredible that moneys due 
to separated branches of the family of 
Ohamari could have been allowed to be 
set off to make up the consideration for a 
mokarrari taken by Kuuj Behari. No 
satisfactory explanation is forthcomings 
to reconcile this transaction with the 
theory of separation. Ex. A-(5) is also a 
document which is instructive. It pur¬ 
ports to be a mortgage of 4-annas pucca 
share out of the entire 16 annas of Mauza 
Polandu by Ohhatardhari on 24th April 
1904. This was a village which accord¬ 
ing to defendants was in possession of 
Dhani’s branch of the family and accord¬ 
ing to the alleged division of 1892, the 
plaintiffs’ branch had ceased to have any 
kind of right in it. It is admitted by 
the plaintiffs that the consideratioa 
money relating to Ex. A (5) never passed. 
The executant Chhatardhari explains it 
by saying that he executed this deed to 
frighten the uncle, Dhani into a separa¬ 
tion and division of the family preperty. 
Whether this transaction was real or 
otherwise it is strongly corroborative of 
the plaintiffs’ case of jointness. On no 
other hypothesis could a document like 
this have been executed. The cumula¬ 
tive effect of all these documents is 
clearly in favour of the view that the 
contending branches of the family of 
Cbamari have been joint and the plea of 
separation effected in 1858 and the divi¬ 
sion or adjustment in 1892 is unaccept¬ 
able. It is contended for the defendants 
however that there are other documents 
on the record which show that the two 
families could not have been joint. We 
will now proceed to the consideration of 
these documents : 

Exhibit H (l), dated 24fcli February 
1888, is a plaint in a rent suit instituted 
by Ram Dayal against Hulas in respect 
of land in Udaipur. Similarly Ex. H (2) 
is a plaint, dated 7bh -July 1890. in another 
rent suit by Ram Dayal against Uttim 
and Chhatardhari in respect of land in 
the same village. It is contended for the 
appellants that if tlie two families were 
joint, it is impossible that Ham Dayal 
could have sued his uncle Hulas and his 
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•cousins Uttioa and Chhafcardhari for rent. 
The argument on the face of it is impres¬ 
sive, but an examination of the docu¬ 
ments on the record shows that in each 
instance Ram Dayal was suing as thika- 
dar of the village and the plaintiffs’ con¬ 
tention is that these two cases were col¬ 
lusive and were instituted with the ob¬ 
ject of creating tenancy rights in lands 
that on the expiration of leases would 
otherwise revert to the proprietor, the 
lessor of Ram Dayal. This contention is 
completely borne out by an appreciation 
of what happened in these two cases. As 
regards the first the plaint was filed on 
20bh February 1682, hub was ordered to 
•be struck off on 17th April same year. 
As regards the second case the ^evidence 
of collusion is complete. Execution was 
taken out and some havai crops amount¬ 
ing in value to 8 annas were attached and 
held in deposit by the Nazir. There was 
•a deficit of 12 annas in respect of the 
■security of costs tor execution. This was 
never paid and the case was struck off for 
want of prcsecution (vide Ex.^ 1). It may 
also be mentioned that the suit was not 
contested bub a petition of admission 
was filed. During the attachment how¬ 
ever a petition of objection on behalf of 
one Dhatoo Mahbo was filed. 

This Bhatoo was successor of Ram 
Dayal in the lease of the village, and 
-charged the patties with collusion alleg¬ 
ing that the crops attached were on 4 
bighas of land out of 5 bighas of malik’s 
zeraib lands (Manjihas). The objection 
filed by Bhatoo ^lahto was decided and 
the Court held that the real question 
raised was not so much for the crops as 
for the establishment of title to the land. 
The outgoing lessee, it is common ex¬ 
perience. is anxious by all devices to 
keep as much of the leased property lu 
his hands as he can after the expira- 
tion of the lease. In the present case the 
whole attempt seems bo have been to re¬ 
tain possession of the zamindar s land by 
creating title in Utbim and Ghhatardhari 
as its tenants. Wo are nob at all satis- 
fied that these two suits were genuine 
and that any inference of separation can 
bo drawn from them. On the contrary 
it seems that it was a clear attempt on 
the part of Ram Dayal in the latter of 
these two suits to keep the raalik’s zeraib 
land in the possession of his own family 
through Ubtim and Ghhatardhari. 
most important document relied upon by 


tha defendants however is Ex. 10 (4)' 
which is a plaint, dated 12bh January 
1900, of a suit instituted by Ubtim and 
Ghhatardhari against Horil Kumbar and 
others. Para. 2 of this plaint runs as 
follows : 

‘*Tbe father of the plaintiffa and the plaintiffs 
were joint and their father was managing mem¬ 
ber of the family. The money covered by the 
bond was appropriated by the jsint family. After 
the death of their father the plaintiffs by right 
of survivorship held possession of all the proper¬ 
ties left by their father.” 

It cannot be denied that this para- 
graph, rightly interpreted, is a clear 
statement pointiug to Hula’s separ^ion 
from Dhani. The learned vakil for the 
appellants has offered several explana¬ 
tions of para. 2 of the plaint under notice. 
One is that as the bond on the basis of 
which this money suit was instituted 
stool in the name of Hulas only, and with 
a view to avoid any complicated issue of 
jointness or separation with Dhani para. 2 
was inserted in the plaint. The expla¬ 
nation is not a very 'convincing one and 
were it not that there are registered docu¬ 
ments of dates subsequent to this plaint 
showing jointness of the contending par¬ 
ties, we should have felt disposed to re¬ 
gard the admission in the paragraph as^ a 
much more serious defect in the plain¬ 
tiffs’ case. We cannot however regard 
this as in any way determining the mat¬ 
ter, as the numerous documents which 
have been already discussed in this judg¬ 
ment conclusively point to the family 
having remained joint subsequent to 1892 
and even after 1900 when the plaint Ex. 
H-(4) was tiled. We therefore think that 
para. 2 of the plaint (Ex. 4) is nob a true 
statement of fact and it may bo that the 
explanation offered is somewhere near the 
truth. 

Id the course of the argument of both 
sides reference has been made to road-oese 
returns and some rent receipts. ^iVe do 
nob roaard them as conclusive to support 
the case of the plaintiffs or of the defen¬ 
dants. On a careful examination of all 
the facts and circumstances of this case 
wo are satisfied that the learned Subordi¬ 
nate Judge was right in holding that the 
. plaintiffs and defendants were members 
* of a joint Hindu family at the time of the 
institution of this suit. Wo also agree 
with the lower Gourb that 12 annas of 
Hudwa, the mokarrari of Kanebanpur, 
one-third of Mandai Khurd 16 annas of 
Polandu and nine and half annas of Patra 
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are joint. This is amply proved by the 
title-deeds standing in the names of the 
various members of this family to which 
an exhaustive reference has been made in 
the judgment of the lower Court. In fact 
we have no doubt that the family having 
remained joint till the institution of this 
suit, the properties mentioned in Schs. ka 
and kha of the plaint and also Udaipur 
are joint. It was suggested in the course 
of the argument of the learned vakil for 
the appellants that with reference to such 
properties as were admittedly in the sole 
possession of the defendants, the prin¬ 
ciple of exclusion of the plaintiffs as con¬ 
templated in Art. 127, Lim. Act, ought to 
apply. We do not consider that the find¬ 
ings at which we have arrived permit the 
consideration of such exclusion. We have 
held the family to have been joint and 
the fact that Hudwa and Udaipur were 
in charge of the plaintiffs and the other 
properties in that of the defendants will 
not prevent the plaintiffs from getting 
the relief they seek. The authority of 
the case of Bidhatci Roy v. Ravi Charitra 
Roy (2) is conclusive on this point. 

The question of the inclusion within 
this suit of the properties mentioned in 
para 5 of the written statement is easy 
to dispose of. Of those eight annas of the 
scattered raiyati land in Mauza Udaipur 
have been included by an amendment in 
the plaint. As regards the rest, one was 
a mortgage lien which has been redeemed, 
and the rest are held in share with 
strangers excepting some cvttlo in the 
possession of the plaintiffs the inclusion 
of which has not been pressed. As re¬ 
gards the properties held jointly with 
strangers the plaintiffs were not bound 
to include them in the present action. 
For this proposition reliance is rightly 
placed on KailanhChandra Das v. Nitya~ 
nanda Das (3), Jogendra Chandra v. 
Srish Chandra (4) and Purushottam v. 
Atmaram Janardan (5). The result is 
that the appeal is dismissed with costs. 
As regards the loan of Rs. 3,995 covered 
by Ex. A-6, we direct that this be re¬ 
garded as family debt and should be taken 
into account when the division of the 
family property is made. This is agreed 
to by the learned vakil appearing for the 
defendants. 

(2) [1907] 6 O. L. J. 651. 

(3) [1909] 3 I. C. 21. 

(4) [1909] 1 I. 0.110. 

<5} [189J] 23 Bom. 597. 
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We wish to add that everything that 
could be said on behalf of the appellants 
in a somewhat lengthy and complicated 
case has been very clearly and ably put 
before us by the learned vakil who ap¬ 
peared on their behalf. 

v.s./r.K, Appeal dismissed. 
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JWALA PRASAp AND CoaTTS, JJ. 
Rama Singh —Defendant—Appellant. 

V. 

Harakhdhari Singh and others-^ 
Plaintiffs and Defendants — Respon¬ 
dents. 

Second Appeal No. 584 of 1917, Deci¬ 
ded on 29th July 1918, from decision of 
Dist. Judge, Patna. 

(a) Evidence Ack (1872). S. 3 —* Deputy 
Collector holding enquiry under Bengal Land 
Registration Act ia Court—Enquiry is judicial 
enquiry. 

A Ocipuby Collector holding an enquiry under 
the Bengal Land Registration Act for the 
purpose of registering the names of rival 
claimants, is a Court within the meaning of S 3 
and the enquiry held by him is a- judicial 
enquiry. [P 290 C 1] 

(b) Deed — Construction — Compromise 
providing that transfer by widow would be 
null and void—Compromise conferred rights 
of Hindu widow. 

Where a compromise deed entered into between 
a Hindu widow and her husband’s reversioners 
provided that if the widow made any transfer or 
created any incumbrance it would be null aud 
void and that there would be no injury to the 
title of the revorsioners: 

Held: that the compromise gave the widow 
the rights of a Hindu widow in her husband’s 
estato. [P 291 C 1] 

Sami and Khurshed Husnain —for 
Appellant. 

' Fakh^cruddin, Abani Bhusan Miikerji 
and Ram Gopal Choudhry —for Respon¬ 
dents. 

Jwala Prasad, J. —This appeal arises 
out of a suit brought by tlie plaintiff 
for a declaration that a salo-deod datod 
8th January 1915 executed by Mt. SakaU 
basi Kucr, defendant 1 in favour of the 
appellant is invalid and inoperative as 
against the plaintiffs, that the appallanb 
did not derive any title thereunder and 
that it cannot in any way be binding 
upon them. The plaintiffs are agnatic 
relations or reversioners of Hiabal Singh 
who died in the month of Fagoon 1309 
fasli without any issue. Defendant 1 
is his widow. Defendant 2 the appel¬ 
lant purchased from defendant 1 the 
properties in question by a sale-deed 
dated 8th January 1915 which is the 
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subjecb-mabter of the suit. Shortly after 
the death of Hiabal Siogh, the plaintiffs 
and defendant 1 applied to the Collector 
for registration of their names in respect 
of the properties left by Hiabal Singh 
under Act 7 of 1876 (Lind Registration 
Act). The plaintiffs who are the rever¬ 
sioners claimed to have succeeded to the 
properties by right of survivorship. 
Defendant 1, the widow, on the ether 
hand said that her husband was separate 
from the plaintiffs and that she inherited 
the properties as an heir under the 
Hindu Law. The land registration dis¬ 
pute was settled between the parties and 
a cempromise petition embodying the 
terms of the settlement was file! before 
the Lmd Registration Deputy Collector. 
On lab December 1902 the Deputy 
Collector passed an order in the following 
words: “Petition of compromise 6led. 
Draw up decree accordingly and put up 
on ard instant.” On the latter data the 
order was “No objection filed; decree 
recorded, make entry in revised Regis¬ 
ter D. etc.” By the terms of the com¬ 
promise the widow defendant 1 was 
registered in the Collectorate Register D 
as a prot>rietor of the properties and 
accordingly she was in possession until 
8th January 1915 when she executed the 
aale-deed in question in favour of the 

^The reversioners therefore brought 
the present suit tor a .leeliration referred 
to above. There were other reliefs also 
Bou'iht in the plaint, namely, that the 
ri.»ht of the widow to remain in posses¬ 
sion was extinguished on account of the 
invalid transfer and for the immediate- 
re-’istration of the plaintiffs’ names, 
are nob however concerned at all wuh 
those reliefs, nor are we concerned with 
the allegations of the plaintiffs in the 
case that the husband of defendant 1 
was joint with them and that she had 
nob inherited the property nor was she 
in possession thereof. The learned Sub¬ 
ordinate Judge who tried the case, hold 
that the husband of defendant 1 was 
separate from the plaintiff and that 
defendant 1 was herself in possession of 
the property bub that the sale-deed in 
question was executed without any legal 
necessity. Accordingly he passed a decree 
in favour of the plaintiffs declaring that 
the alienUion of the properties in favour 
of defendant 2 is invalid and nob binding 
upon the plaintiffs “after the death of 


defendant 1.” The reversioners felt 
themselves aggrieved by the last few 
words, namely, “after the death of de¬ 
fendant 1” and preferred an appeal to the 
District Judge. The learned District 
Judge held that it was agreed bstween 
the parties according to the terms set 
forth in the compromise petition filed in 
the land registration case that 

“if Mt. Sakalbasi Kuar (widow) makes any 
transfer or creates any incumbrance that will 
be null and void and there will bsno injury to the 
title of Jadanatb Singh and Palakhdbarl Siogh 
and their heirs and representatives." 

The learned District Judge accordingly, 
held that the alienation made by defen¬ 
dant 1 was null and void and that it 
conferred no title upon the alienee the 
appellant. Upon this finding the judg¬ 
ment of the Court below was varied. 
The transferee of defendant 2 has there¬ 
fore preferred the present appeal to this 
Court. It is contended on his behalf 
that the terms of the compromise petibicn 
could nob be used in evidence inasmuch 
as it purported to affect immovable pro¬ 
perties of over Rs. 100 in value and 
therefore rejuirel to be registered under 
S. 17, Registration Act 3 of 1877. The 
learned Subordinate Judge had given 
effect to this contention bub there is no 
reference of this in the judgment of the 
learned District Judge. Apparently the 
point was not taken iu appeal before 
him. There is no mention of this plea 
in the written statement filed by any of 
the defendants. The plaintiffs based 
their claim upon the terms of the com¬ 
promise petition and filed a certified 
copy of it and also of an order sheet of 
the land registration case wherein the 
Deputy Collector directed a decree to be 
prepared in terms of the compromise. 
No decree however appears to have been 
filed and perhaps no decree was prepared 
by the land registration department, but 
there can be no doubt that the compro¬ 
mise petition was given effect to inas¬ 
much as the name of defendant 2 was 
registered. It was in respect of the 
property about which there was a dis¬ 
pute between the parties in the land 
registration department that iheclausa 
in^ qaastion was inserted curtailing the 
right of defendant 1 to transfer or in- 
cu°mber the property. On behalf of the 
appellant it is contended that the enquiry 
held by the land registration department 
for the purpose of registration of the 
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rival claimants, was not a judicial pro¬ 
ceeding, or an enquiry by a Court. 

There does not appear to be any sub¬ 
stance in this contention regard being 
bad to the debnition of the word “Court” 
given in the Evidence Act, S. 3, which 
says Gjurt includes all Judges, Magis¬ 
trates and all persons except arbitrators 
legally advised to take evidence. Bs. 52 
and 53, Land Registration Act, require 
the officer holding the en ]uiry under the 
Act to take evidence. Be that as it may, 
there can be no doubt that the compro¬ 
mise petition itself purported to give 
defendant 1 the right of a Hindu widow, 
neither more nor less. The terms of that 
compromise referred to above, namely, 
that the transfer made by her will be 
null and void and would not in any way 
prejudice the light of the reversioners 
and their heirs and representatives, are 
intended to give her a life estate with 
such powers and limitations as are vested 
in a Hindu widow. This is obvious from 
the position of the parties and from a 
true interpretation of the terms of the 
compromise. All that appears to have 
been intended is that alienation made by 
the widow should not be binding upon 
the reversioners, at all. There is no in¬ 
tention that the widow shall not be able 
to deal with the property as a Hindu 
widow under the Hindu law. This ap- 
peirs to be the view of their Lordships 
of the Privy Council in the case of Bibi 
Sahodra v. Hai Javg Bahadur (1) deal¬ 
ing with a compromise petition exactly 
of the nature that we have in this case. 

The fin^ling of fact in this case lia^ not 
been challenged that the alienation by 
the widow was without any legal neces¬ 
sity. Apart from the compromise petition 
the result is the same under the Iliudu 
law that the alienation in question, 
namely, the sale-deed executed by defen- 
dant 1 in favour of defendant 2, the 
appellant, is invalid and not binding 
upon the plaintiffs. This is the only 
relief that we can give. There is no 
occasion for adding to the decree the 
words “after the death of defendant 1” 
as was done by the learned Subordinate 
Judge, or in holding that the alienation 
was absolutely void and conferred no 
title upon the alienee as held bv the 
learned District Judge. The plaintiffs 
themselv es do not want to disturb the 

(1) [iBBs] 8 Oal. ‘224=8 1. A. 210=4 
294 IP. C.). 


Patna 29l 

possession of the lady; they simply want 
a declaration that the alienation is not 
valid and not binding upon them. This 
is obvious from relief No. 1 in the plaint. 
In supersession of the decree of the 
Court below, a fresh decree will be pre¬ 
pared in terms of this judgment. The 
appeal is decreed in a modi6ed form. 
There will be no order as to costs. The 
cross-objection relates only to the order 
of the Court below whereby no costs 
were given to either party. I think that 
the learned District Judge is right in 
holding that no party was entitled to 
any costs. 

Coutts, J. —I agree. 

V.S./r.K. Appeal partly alloioed. 
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Mullick, J. 

Basirul Huq —Defendant—Appellant, 

v. 

Mohammed Ajimuddin — Plaintiff— 
Respondent. 

Second Appeal No 841 of 1916, Decided 
on 3rd May 1917, from decision of Dist. 
Judge, Patna. 

(a) Mahom^dan Law —Gift — Delivery of 
possession—Gift of interest in land—Donor 
need not transfer corpus but only possession 
of that interest—Donor doing all that lies in 
his. power to transfer interest—Omission to 
deliver corpus is immaterial. 

VVuere a gift is made of an interest in land, 
the donor is not required to transfer the corpus 
of the property but only possession of that in¬ 
terest and if the donor has done all that lies in 

his power to transfer that interest, the omission 

to deliver the corpus is immaterial. 

The f-ither of -•!, li and C owned two housee 
and allowed A and C to occupy one of them and 
D to occupy the other, and subsequently made a 
gift of the first house to .-1 and B and of the 
second to C . B in-tituted a suit for declaration of 
title and recovery of prssession from C as donee 
of the first house and C took the defence that 
there being no delivery of possession, the gift 

Held : (1) that C being only in permissive pos¬ 
session of the house it was sufficient for the 
father to direct D to take po-session of it • ( 2 ) 
that even if C were regarded as being in adverse 
possession, the father having done all that he 
could Lave possibly done under the circumsta nces 
the transaction was complete and gave the donee 
or transferee a complete title to recover posses¬ 
sion inasmuch as to allow a person claiming ad- 
vers ly to the true owner to set up the invaliJitv 
of the gift would bo to put a premium cn acts of 
Violence. 293 c 2 I 

(b) Practice —New plea—Point of law re¬ 
quiring investigation into fact cannot be 
raided for first time. 

A point of law that requires investigation into 
facts cannot be allowed to be taken fir tho first 
time in second appeal. fp 094 C il 
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(c) Mahomedan Law—Gift—Mushaa —Gift 
of, is not invalid on subseqaent possession 

{Obiter). 

{Obiter) Agift of a share ia pr<'perty is not in¬ 
valid on the ground of musbaa, ii the defect has 
been cured by subsequent possession. LP 294 0 1] 

(d) Burden of Proof-Evidence Act (1872), 
S. 115. 

In order to establish estoppel the party alleg¬ 
ing estoppel must show that a represeuiation was 
made by the opposite party and that the former 
actios upon that representation has changed his 
position. TP 294 C 2) 

(e) Civil P. C. (1908). O. 41, R 24—Appel¬ 
late Court not making special mention of 
document—It does not show that it has not 
considered it at all. 

The mere fact that a Court of first appeal has 
not made special mention of a document which 
is a piece of relevant evidence, is not sufficient to 
show that it has not considered it at all. 

LP 294 C 1, P 295 0 1] 

Ganesh Dutta Singh and Sant Prasad 
— for Appoilant. 

Hassan Jan —for Reapondenfc. 


Judgment. — The plaintiff’s case is 
that his father Farhafc Hussain was 
owner of two houses described in these 
proceedings as house No. 9 and house 
No. 11, within the Municipality of Debar 
and that by private arrangement with 
the father defendants 1 and 3, two 
brothers of the plaintiff, ‘occupied house 
No. 9 and the plaintiff occupied house 
No. 11 ; that in October 1913 the father 
made a gift of house No. 9 to plaintiff and 
defendant 3 in equal shares and of house 
No. 11 to defendant 1 as scle proprietor 
that the plaintiff and defendant 3 did oc¬ 
cupy house No. 9 for some time but that 
ou 27th April 1914 defendant 1 refused 
to allow the plaintiff to carryout certain 
alterations and asserted an exclusive 
claim thereto. The plaintiff thereupon, 
on 2l3b July 1914 brought the present 
suit for a declaration of title to house 
No 9 and for recovery of possession 
thereof. Defendant! denied the title of 
his father to house No. 9 altogether and 
set up the title of his mother and a parti¬ 
tion subsequent to the death of his 
mother, hv which he alleged the whole 
of house No. 9 was assigned to him and 
house No. 11 to the plaintiff. He there¬ 
fore denied the right of the plaintiff to 
declaration of tibJo and recovery of pos- 


eession. 

The Munsif found that the alleged 
deed of partition was nob a deed of gift 
bub a will. There was au allegation by 
the defendant that the deed was f^u- 
lenb, but there ia no finding by the Munsif 
upon this point beyond a statement to 


the effect that the deed was oollusive. 
The learned Munsif does not find that the 
father of the plaintiff did not execute the 
deed with full knowledge and consent. 
It is not understood what the learned 
Munsif means by the term ‘‘ collusive. 

It was open to the father to divide the 
property as he liked and in the absence 
of any finding that there was undue in¬ 
fluence or fraud it must be assumed that 
the deed was operative. The learned 
District Judge does nob agree with the 
Munsif’s view that the document was a 
will and does nob rhake any reference to 
the finding of collusion. It would seem 
that the only point argued before the 
learned District Judge was whether the 
document was a will or a gift, and the 
question of undue influence or fraud was 
nob raised before him. I have myself 
examined the document and I find noth¬ 
ing in it which would suggest that it 
could be construed as a will. It is a gift 
under the present Transfer of Property 
Act, subject bo the condition that the 
donor would have a right of residence in 
the houses. 

The validity of that condition is nob in 
question and the only point for determi¬ 
nation is whether or not upon the face 
of it the document is a will. I agree 
with the learned District Judge that it 
is nob a will bub a dee I of gift. There is 
a clear statement of the transfer of pro- 
priebaryrights to the^^onees. The learooa 
Munsif found that defendant 1 was in 
possession of house No. 9 long before the 
date of the deed and the delivery of pos- 
session was never made to the plaintiff 
by the donor. He accordingly held that 
the gift was for this reason invalid. lie 
has dismissed the plaintiff s suit firstly, 
on the ground that the plaintiil s father 
had no title to the house, and ssoondly, 
on^bhe ground that oven if he had a title 
the deed of gift was invalid under the 
Mahomedan law. The learned District 
Judge has found that the property be¬ 
longed nob, as alleged by the defendant, 
lo his mother but was the ancestral pro¬ 
perty of the plaintiff’s father. He found 
that the gift passed title to the plaintlu 
and ho has accordingly decreed the suit 

•with costs. 

The first ground raised in second ap¬ 
peal on behalf of defendant 1 who is the 
appellant before me, is that the deed of 
gift was invalid because no delivery of 
possession was made. It is urged that 
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^efondaut 1 had been always m posses¬ 
sion on the allegation of a title derived 
fron his mother and that till the plain- 
tid’s father had ejected him and pat the 
plaintiff in possession, the gift could not 
become operative. 

The hearing of this appeal was begun 
yesterday and the learned vakil for the 
appellant had ample time to refer to his 
authorities but I regret to say that 
although he has taken an hour and a half 
in arguing the cise to day he has not 
been able to give me any material assis¬ 
tance with regard to the law. He has 
relied upon a number of rulings which 
merely lay down the proposition that a 
gift under the Mahomedan law is not 
valid without delivery of possession. But 
the question has to be examined with 
reference to the particular facts of each 
case. In this case according to the plain¬ 
tiff the defendant 1 was in permissive 
occupation of house No. 9 together with 
defendant 3 under the will anl pleasure 
of his father. In my opinion it was 
su^ioient for the father at the time that 
ho male the gift to say to his son the 
plaintiff : 

“ I give you this hovise, defendant 1 is in par- 
missive occupation, ga and take possession of the 
house which I have givou to you. ” 

The learnei vakil for the respondent 
goes further aud submits that even if de- 
fendant 1 was not in permissive occupa¬ 
tion, but was claiming adversely to the 
true owner, the gift un.ler such circum¬ 
stances would be valid, and that it was 
nob necessary for the plaintiff’s father to 
eject defendant 1 before executing the 
deed of gift. The iirinciplo underlying 
the Mahomedan law in this respect is the 
same as that which underlies cases of 
gifts or sales in other systems. Where 
the donor, or transferor, has not done all 
that was necessary to complete the trans¬ 
action a suit by the donas or other trans¬ 
feree does not Ho to compel him to do 
what ho has not already done. If 
the donor or transferor has done all that 
he could havo possibly done under the 
circumstances then the transactiou is com¬ 
plete and gives the donee or transferee a 
complete title to recover possession. The 
case of Kalidas MiUlick v. Kanhaya Lai 
(1) deals with a gift made by a Hindu 
donor. Their Lordships of the Privy 
Council observel that the Hindu texts 
appeared to rest on princ iples which had 

(1) [1335J 11 Gab 121=11 I. A. 218 (P.C.). 


nothing to do with the feudal rules and 
that the analogy most applicable in Bu-> 
ropean Law was that of voluntary con¬ 
tracts or transfers where if the donor has 
not done all he can to perfect his con¬ 
templated gift,, he cannot be compelled 
to do more. In that case the donor had 
done all she could to complete her gift 
and there was no question of compelling 
her to do more. It was held therefore 
that the donee was competent to sue to 
recover possession of the property trans-- 
ferred. 

The principle of the above mentioned 
case was followed in regard to a Maho¬ 
medan gift in Mahomed Bulcsh Khan v. 
Hosseini Bihi (2). It is true that in 
that case the donee took possession after 
the gift but from the generality of the 
proposition laid down by their Lord- 
ships in the case of Kalidas Mu',lick v. 
Kanhaya Lai (l) above referred to, it is 
clear that in their Lordships’ opinion the 
gift was valid as soon as the donor had 
done all that was possible for hiju to do 
by making a transfer. To like effect is 
the case of Anwari Begam v. Nizam^id- 
din Shah (3). In that case the property 
was under attachment by the Collector 
and it was held that although the donor 
had not transferred physical possession 
to the donee, the transfer was valid. It 
is instructive to notice that one of the 
reasons given by their Lordships for so 
holding was that to allow a person 
claiming adversely to the true owner to 
set up the invalidity of the gift in such a 
case would be to pub a premium on 
acts of violence. Their Lordships fur¬ 
ther justified the gift on the ground that 
where the transfer is of an interest in 
land the donor is nob requiroi bo transfer 
the corpus of the property but only pos- 
session of that interest and if he has 
done all that lies in his povver to trans¬ 
fer that intei-est then the omission to 
deliver the corpus is immaterial. 

Hero the donor has been examine] and 
has depose] in the plaintiff’s favour. It 
also appears that afr.er the transfer he 
appliel to the Municipal authorities to 
re novo his own name and to substitute 
the name of the plaintiff in respect of 
house No. 9. On the authorities above 
cited it was unnecessary for the donor bo 
deliver physical possession. The deli, 
very of possession of all the rights of 

(2) [1830] 5 Cal. 081=15 I. A, 81 fP.oT 

(3) L139D] 21 All. 165. 
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the donor was sufficient to give the 
■plaintitf the relief which he seaks in the 
present suit. The learned Munsif has 
found that defendant 1 was in occupation 
house No. 9 and that he never occu¬ 
pied house No. 11, but the learned Mun¬ 
sif has nob found, although the learned 
vakil for the appellant contends that he 
dnas, that defendant 1 was in exclusive 
occupation of house No. 9 and that the 
plaintiff never entered into occupation 
after the dee I of gift. 

The plaintiff’s case is that he entered 
into occupation and di i occupy the north 
eastern half of the house while defend¬ 
ant 3 occupied the south-western half. 
The learned District Julge has found the 
title of the plaintiff’s father and al¬ 
though he does not specifically record the 
finding that the plaintiff entered into 
possession of his half share, I think, by 
imi)licatioa he must he taken to have 
found that the plaintiff’s story is cor¬ 
rect and that the defendant’s story is 
falso. It was however unnecessary in 
view of the law for him to come to any 
finding as to delivery of physioil posses¬ 
sion of the house to the plaintiff^ but if 
such a finding was necessary I think that 
his judgment contains that finding by im¬ 
plication. Then the learned vakil for 
the appsllanb attacks the gift on the doc¬ 
trine of mushaa. He contends that as 
the donor did not demarcate by metes 
and bounds the respective shares of the 
I)laintiff and defendant 3 in house No. 9 
the gift is invalid. This point does not 
appear to have been taken in any of the 
Courts below. It has been taken for the 
first time in second appeal and its deter¬ 
mination depends upon a question of fact, 
namely, whether the plaintiff and defen¬ 
dant 3 have in fact occupied distinct por¬ 
tions of the house after the gift. There 
seems to be some conflict as to whether 
ocjupation after the gift will be sufficient 
hub on the view expressed by Sir Roland 
Wilson in his Digest of Anglo-Mahome- 
dan Law it would appear that the gift is 
valid if the defect as to mushaa has been 
cure! by subsequent possession. 

In this case it will be necessary to 
take evidence in order to come to a find¬ 
ing upon this point and it is the rule of 
our Court that where a point of law re¬ 
quires investigation into facts, that point 
of law cannot he allowed to be taken for 
the first time in second appeal. The ob¬ 
jection therefore is not entertainable. 


But even if it had been entertainable, 
I think there is material upon the plea, 
dings of both parties to show that there 
was in fact occupation by the plaintiff 
and by defendant 3 of their distinct half 
shares of the house. The plaintiff in his 
plaint says that be occupied the norbh- 
eistern part and defendant 3 occupied 
the south-western part. This would 
lead to the inference that the portion oo- 
cupied by defendant 3 was a distinct and 
separate part of the bouse, para. 9 of 
the written statement corroborates this. 
Therefore both upon the ground that 
this new point is not entertainable for 
the first time in second appeal and on 
the ground that even if it is entertain¬ 
able there is sufficient material upon the 
pleadings to show that the plaintiff and 
defendant 3 occupied two distinct por¬ 
tions of the house this objection raised 
by the learned vakil for the appellant 
must fail. 

The third point raised by the learned 
vakil is that the plaintiff is estopped 
from maintaining this suit because it has 
been shown that he has mortgaged 
house No. 11 treating it as his own: but 
in order to establish estoppel the defen¬ 
dant must show that a representation was 
made by the plaintiff and that the defen¬ 
dant acting upon that representation has 
changed his position. The facts neces¬ 
sary to establish estoppel are altogether 
wanting. The learned Munsif’s finding 
on this point is contained in his judg-| 
ment on issue 3. He does not ade- 
quitely dispose of the matter and the 
point does not appear to have been raised 
before the learned District Judge. In 
the absence of evidence which is neces 
sary for the determination of the j oint 
it cannot be said that any case of estop 
pel has been made out. 

Finally the learned vakil for the ap¬ 
pellant relies upon an error of procedure. 
He says that the learned District Judges 
judgment is not in accordance with law 
because he has failed to consider an item 
of evidence, namely. Ex, A. Ex. A is a 
mortgage executed by the plaiutiff in res¬ 
pect of house No. 11. It ia relevant 
only to the question of title and there is 
nothing to show that the learned Dis¬ 
trict Judge has not taken it into full 
consideration in finding that both the 
houses belonged not to the mother but bo 
the father of the plaintiff. The mere 
fact that he has nob made special men- 
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fcioD of the docnmenb is not suffioient to 
show that he has not consiiiered it at all. 
The learned Mnnsif relied upon this doou- 
ment in disposing of the quesbicn of title 
and it must be presumed that the learned 
District Judge fully considered it in 
coming to the contrary conclusion that 
the houses belonged to the plaintiff’s 
father. The result therefore is that the 
decree of the District Judge must bo 
affirmed and the appeal must be dis. 
missed with costs. 

V.s./r.k. Appeal dismissed. 
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Roe and Ali Imam, JJ. 

Alice Thorp —Applicant. 

V. 

Shamat Lai —Opposite Party. 

Civil Revns. Nos. 60, 61 and 65 to 71 
of 1917, Decided on 8th November 1917, 
against an order of Small Cause Court 
Judge, Motihari, D/- 19th December 
1916. 

Succescion Certificate Act (1889), S. 4— 
Suit by heir of deceased against debtor is 
maintainable without certificate. 

What is birred under S. 4 is tbo passiu" of a 
decree in favour of a person, claiming to be en- 
titl-'d to the effects of a deceased person against 
a debtor of the 1 itter for piyment of the debt, 
without the production of a certifioaie as required 
by the section. Too section is no bar to the 
maintain'-tbilily of such a suit. [P 295 0 2] 

Soroshi Charan Milter —for Applicinc. 

Khurshed Hasnain — for Opposite 
Party. 

Ali Imam, J. —Civil Ravisions Nos.60, 
61 an I 65—71 of 1917 arise from a deci¬ 
sion of the Small Cause Cuurt Judge of 
Motihari. The facts of these oises short 
ly are that the appellant, Mrs. Alice 
Thorp, instituted a certain number of 
rent suits against Shamat Lai and others 
who are defendants in these cases. The 
Court helow, exercising powers under the 
Small Cause Courts Act, dealt with those 
cases together, and has dismissed them 
on the ground that the status of the 
plaintiff to prosecute her suits is not 
established. The Court helow at the end 
of the ju Igment devls with this aspect of 
the plaintiff’s suits in these words; 
(l) The suits are not maintainable under 
8. 4 Succession Certificate Act.” 

The reasoa why he has so svorJed his 
ju Iginent is given in a few sentences above 
the passage quoted. In that he refers 
to the fact that although the plaintiff 
Mrs. Thorp was said to have succeeded 
to the estate of her husband and probate 


had been taken, yet neither a certificate 
of succession nor the original probate or 
copies thereof had been filed. Reading 
this part of the judgment of the learned 
Small Cause Court Judge we cannot but 
bold that he is under the impression that 
the suits under notice could not be main¬ 
tained by the plaintiff unless and until 
she produced either the certificate or 
the probate papers. We think the learn¬ 
ed Judge has fallen into an error, which 
is an error of law. The learned Judge 
has relied for his view of the case on 
S. 4, Succession Certificate Act. A re 
ference to that section shows that there 
is no bar to the maintenance of a suit 
under the circumstances referred toj 
above, but what is barred is the passing 
of a decree in such circumstances. It 
appears to us therefore that the Small 
Cause Court Judge misdirected himself 
on the question of the maintenance of 
these suits. The suits are perfectly 
maintainable and S. 4, Succession Certi¬ 
ficate Act, was by no means a bar to their 
maintenance. The question of the 
decree on the other hand is a question 
which is altogether separate from the 
question of the maintenance of suits, and 
it appears to us that if tlys view of the 
law had been presented to the mind of 
the learned Judge he might well have, in 
a case like this, allowed time to the plain¬ 
tiff to produce these papers before 
he gave her a decree. Evidently he 
did not consider the question as to whe¬ 
ther time should or should not have been 
given to the plaintiff to produce these 
papers. 

In the circumstances we set asids 
the order passed by the learneljulga 
and now that we are satisfied that 
the plaintiff Mrs. Thorp had as a matter 
of fact obtained probata of the will of 
her husband and that as such had the 
status to proceel with those cases and 
ask for decrees being passed in her favour, 
we think in this case we should not only 
reverse the order passed by the learned 
Jtidge but decree uhe suits in <iuesbion. 
We piss no orders as regards co^ts. 

Roe, J .—I concur. I entirely agree 
that a markel distinction should be made 
between an error of law and an exercise 
of discretion. In the case before us it 
seems to me that tiiere was not merely a 
refusal to grant a postponement of the 
case to admit of the production of the 
probate but rather a refusal to allow it 
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to be produced after the case had been 
commenced. 

v.S./r.k. Suits decreed* 


A. I. R. 1918 Patna 296 (1) 

Eoe and Coutts, JJ. 

Dehendro Nath Sah Deo —Appellant. 

V. 

Deo Nandan Singh —Respondent. 

Appeal No. 588 of 1917, Decided on 
18tb July 1918, from appellate decree of 
Sub-Judge, D/- 12th February 1917. 

Impartible estate— Alienation — Right of 
maintenance—Custom of right of mainten* 
ance of junior members must be proved to 
exist before transfer can be made subject to 
such charge. 

\\ hero it is alleged that a transfer of imparti¬ 
ble property i.s subject to the right of mainten¬ 
ance of the younger members of the family of the 
transferor the allegation must bo supported by 
proof of a custom to that effect esistont in the 
family. [P296 C3] 

Amir Hasan for Mohammed Fakhrud- 
din —for Appellant. 

Gvrusaran Prosad —for Respondent. 
Judgment. — The appliaut in this 
case svas a purchaser of an impartible 
estate situated in Chota Nagpur the res¬ 
pondent being one of the'younger brothers 
of the transferor. The suit by the res¬ 
pondent was for the recovery of a l/3rd 
share of the property transferred. The 
learned Munsif dismissed his suit. The 
learned Subordinate Judge, on the ground 
that the respondent was entitled to main¬ 
tenance out of the property alienated, 
hold that in equity the respondent was 
entitled to a decree for a share in the 
property in lieu of the maintenance that 
he had lost by the transfer, and in this 
view of the case gave a decree for a l/4th 
share of the property transferred. Against 
that decision there is an appeal and a 
cross-appeal. 

In our view the appeal roust succeed. 
The authority quoted by the learned Sub¬ 
ordinate Judge Durgadut Singh v. liam- 
eshioar Singh (l) cannot be interpreted 
in the way suggested by him and indeed 
it was interpreted in a directly contrary 
fashion in the Munsif’s Court. Where 
there has already been a grant made for 
m.aintenance from impartible property 
we may concede that the transfer of the 
property would not destroy the grant 
made but where it is alleged that the 
transfer of such impartible property is 
subject to the right of maintenance that 

( 1 ) [1909] 30 Gal. 943=4 I. 0. 2=30 I. A. 170 
(R. C.J. 


is in the younger members of the family, 
that suggestion must be supported by 
proof of a custom existent in the family. 
It is brought to our notice that there are 
still other properties left with the head 
of the family. It will be open to the 
plaintifif to institute any suit against his 
own family for suitable maintenance. 
The appeal must be decreed and the 
cross-appeal dismissed, and the plaintifi’s 
suit dismissed in all Courts with costs. 
v.s,/r.k. Appeal decreed. 


A. I. R. 1918 Patna 296 (2) 

Mullick and Atkinson, JJ. 

Sakhia Bihi — Judgment-debtor—Ap¬ 
pellant. 

V. 

Ganesh Prasad Bhagat —Decree-holder 
—Respondent. 

Appeal No. 1 of 1917, Decided on 17th 
July 1917, from appellate order of Dist. 

Judge, Cuttack, D/- 12th December 1916. 

Civil P. C. (1908), S.48—S. 48 doe» not 
apply to revival of antecedent application 
held in suspense by reason of some bar— 
Such application is governed by Limitation 
Act (1908), Art. 181. 

Section 48 applies only to a fresh application 
for leave to issue execution. It has uo appli' 
cation whatsoever to the case of a revival of an 
aDtcccdsnt application for execution which has 
been in suspense by reason of some bar or which 
has been stayed pending the determination of 
subsequent litigation. Tbe limitation applioable- 
to such a case is that provided by Art. 181, i. e,, 
three years from the time when the bar is re¬ 
moved. [P 297 011 

B. N. Singh —(or Appellant:. 

Tinkori Banerjee —for Respondent;. 

Atkinson, J —The plaintiff brought 
an action on foot of a mortgage and re¬ 
covered judgment on 23rd May 1900. 
The plaintiff made many attempts to 
execute this decree and I believe eight 
executions, or attempts at oxecutiODr 
were instituted. However the last peti¬ 
tion for leave to issue execution was filed 
on 20th May 1912. Tbe defendants 
subsequently brought a suit after the 
property had been sold contending that 
the same was not the property of the 
judgment-debtor but that it formed their 
own property. Consequently tlie plain¬ 
tiff's application for leave to issue execu¬ 
tion was stayed by order of the High Court 
dated 13bh November 1912. The defend¬ 
ant’s suit was finally disposed of and dis¬ 
missed by the High Court on 20th May 
1916. The last petition for leave to issue 
execution was filed three days before the 
12 years bad expired from the date of the 
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decree, and therefore the application was 
within time within the meaning of S. 48, 
Oivil P. G. It is contended now that 
the plaintiff is not entitled to issue exe¬ 
cution or to revive the antecedent appli¬ 
cation for execution that was made on 
20th May 1912, because he did not pro¬ 
ceed with his application for revival 
within three days from the date of the 
dismissal of the defendants’ suit on 20th 
May 1916—that is to say that the plain, 
tiff after the determination of the defend¬ 
ants’ suit had three days only in which 
to file any application that may have been 
necessary to revive the previous appli¬ 
cation to issue execution. As a matter of 
fact the plaintiff applied on 6th July 1916, 
to revive the application for leave to issue 
execution and this was granted. The 
learned Judge declined to yield to the con¬ 
tention of the defendants and held that 
the plaintiff was entitled to issue execu¬ 
tion within the period of three years 
from the date of the bar for leave to issue 
execution or the carrying into effect of the 
last petition for execution hied on 20bh 
May 1912, It is argued before us that 
S, 48, Civil P. C., applies. That section 
would only be applicable if it was a fresh 
application for leave to issue execution. 
It has no application whatsoever to the 
caso of a revival of an antecedent appli- 
cation for execution which had been in 
suspense by reason of some bar or which 
had been stayed pending the defcormina. 
tion of subsequent litigation. The Arti¬ 
cle which seams to apply and which was 
desigued to apply to this case is Art. 181, 
formerly Art. 178, of the general Limi¬ 
tation Act and that Article provides that 
whore no limitation is expressly provided 
by the Act for the doing of any particular 
act the periol of three years is to bo 
deemed to be the period of limitation 
from the date on which the right accrued. 
In this case the right accrued at the date 
when the bar was remove!; and the plain¬ 
tiff must be deemed to have three years 
from that date within which he would be 
entitled to revive the application of 20bh 
May 1912, for leave to issue execution. 
The defendants contend that this is very 
hard. It may be hard but it is very just 
because it is very right and proper that 
the plaintiff should be entitled to a rea¬ 
sonable time at any rate from the date of 
the removal of ‘the bar to issue execution 
and to hold that he is entitled to only 
three days would in my opinion bo very 


unfair and unjust more especially when 
the defendants deliberately set them¬ 
selves to endeavour by every means in. 
their power to defeat the execution pro. 
oeedings. I think that the learned Judge 
w’as right in the conclusion at which he 
arrived and I would dismiss this appeal 
with costs. 

Mullick, J - -I agree. 

v.s /r.k. Appeal dismissed. 

A I R. 1918 Patna 297 
Mullick and Thornhill, JJ. 

Maula Bux —Plaintiff—Appellant. 

v. 

Raghubar Gatijhu — Defendant—Res¬ 
pondeat. 

Appeal No. 279 of 1917, Decided on 
3rd July 1918, from appellate order of 
Judicial Commissioner, Ohota Nagpur, 
D/- 22nd Mav 1917 

(a) Civil P. C. (1908), S. 47—S. 47 does 
not apply to proceedings to set aside exe¬ 
cution sale—In such cate order is not a 
decree. 

It is not open to a party to impc.acb au exe¬ 
cution sale under S. 47 and if a Court does, pro¬ 
fessing to Kct under S. 47, set aside a sale on 
the obj“ction of the judgment-debtor in a pro¬ 
ceeding between the judgment-debtor and tbe 
decres holder, the order setting aside the sale 
will not be a decree. [p 29.‘1 C 2] 

(b) Civil P. C (1908), O. 21. R. 90—R. 90 
includes fraud committed after publishing 
sale. 

The language of 0.21, R, 90 Civil P.C., which 
gives a Court power to set aside sales on the 
ground of fraud iu publishing and conducting 
the sale, is wide enough to include cases where 
fraud is committed after tho publicalion of tlio 
pale proclamation. [p 29S G 2l 

(b) Civil P. C. (5 of 1908), O. 21, Rr. 90 
and 92 —Agreement not to proceed with 
sale if amount paid within time fixed—Sale 
proceeded with inspitc of agreement—Held 
Judgment-debtor can successfully apply 
under R. 90 — No second appeal lies against 
order setting aside sale. 

Whore a decree-holder agreed not to proceed 
with an execution sale on a promise by tho 
judgment-debtor to pay up tho whole of tho 
decretal monr-y within two months, but never¬ 
theless prcceedcd to sell the property in con¬ 
travention of liis agreement : 

Held': (1) that the conduct of tho decree- 
holder amounted to fraud in tho matter of con¬ 
ducting the sale and that tho proper provision 
under which tho judgment-debtor could come 
and impeach tho sale was O. 21, R. 90 ; (2) that 
no second appeal lay against the order setting 
aside the sale. [P 29S C 21 

Rai Gurusaran Prasad —for Appel¬ 
lant. 

Uma Charon Laha —for Respondent. 

Mullick, J.- “The plaintiff got a decree 
against the defendant for money and tho 
execution with which we are concerned 
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was one which was lodged oa 8bh Febru¬ 
ary 1916, In pursuance of that execu¬ 
tion petition the plaintiff attached some 
immovable property belonging to the 
judgment-debtor, the sale being fixed for 
15bh May 1915. The judgment-debtor 
paid Rs. 40 and gob the time for the 
sale extended till I5bh June, promising 
not to take any further objection to the 
regularity of the sale proclamation. On 
15th June the judgment-lebtor did not 
^.ppear and the property was duly sold 
and purchased by the decree-holder for 
Rs. 412, whichgrepcesented the balance 
due cn the decree. The sale was con¬ 
firmed and delivery of possession was 
made on 29bh July 1915. In August 
1915 the judgment-debtor filed an appli¬ 
cation before the execution Court alleging 
that after 15th May the decroo-holdar 
agreed not to proceed with the sale on a 
promise by the judgment-debtor to pay 
up the whole of the decretal money 
within two months. The judgment 
debtor alleged that by this fraud on the 
part of the decree-holder he was kept 
■out of all knowledge of the sale till 29bh 
July. The execution Court as well as 
the District Judge on appeal have held 
that the story told by the judgment- 
debtor is true and that there was fraud 
on the part of the decree-holder, and 
the sale has therefore been set aside. 
The present second appeal is filed by the 
decres-holder against the order setting 
aside the sale. 

Now it is clear that a second appeal 
will not lie if there is no point of law 
involved. Upon the appellate judgment 
of the learned District Judge it is nob 
clear that there is any point of law 
which requires our interference. The 
learned Judge has disposed of the case 
upon the merits and has found as a fact 
that there was fraud on the part of the 
decree-holder. The learned vakil who 
apiiears for the appellant before us how¬ 
ever urges that as the execution case was 
finally concluded with the delivery of 
possession, it cannot be said that there 
was any execution proceeding inthe course 
of which the judgmeut-debtor was com- 
p^^tent to make an objection under S. 47, 
Civil. P. C. He says that the order 
made by the execution Court was an 
order under S. 47 an 1 that it was a decree 
and that therefore a second appeal lies. 
It is quite clear that the order of the 
execution Court was not a decree, having 


regard to the definition of decree in the. 
Civil Procedure Code (S. 2). As the law 
DOW stands, it would appear that it is 
not open to a party to impeach a sale 
under S. 47, Civil P. 0., fand that, in any 
event, if a Court doss, professing to act 
under S. 47. set aside a sale on the 
objection of the judgment-debtor in a 
proceeding between the .judgment.debtor 
and the decree-holder, that order will 
not be a decree. O. 43 of the Code now 
gives a right of appeal against all orders 
setting aside sales on the ground of irre¬ 
gularity or fraud in the matter of pub¬ 
lishing or conducting a sale and there¬ 
fore an order purporting to have been 
passed under S. 47, setting aside a sale, 
would nob be a decree within the mean¬ 
ing of S.- 2, because under O. 43 it has 
been made specially appeilable otherwise 
than as a decree. Therefore the order, 
if made under S, 47, not being a decree 
no second aj>pBal will lie. 

The learned vakil then falls back upon 
another contention, namely, that O. 21, 
R. 90, which gives a Court power to set 
aside sales on the ground of fraud in 
publishing and conducting the sale, does 
nob include cases where fraud has been 
committed after the publication of the 
sale proclamation. He contends that to 
obtain relief for such a fraud the judg-| 
ment debtor must bring a separate suit. 
In my opinion the language of O. 21. 
R 90, is sufficiently wide to cover fraud 
such as has been found in the present 
case. Here the decree-holder promised 
nob to hold the sale if payment was 
made within a certain time but he then 
fraudulently proceeded bo sell the pro¬ 
perty in conbraventioa of the arrange¬ 
ment made with the judgment-debtor. 
This would, in my opinion, be fraud in 
the matter of conducting the sale 
Therefore the proper provision of the 
Civil Procedure Code unier which the 
judgment-debtor could come and impeach 
the sale whs O. 21, R. 90, and against 
an order under that section there is only 
one appeal allowed by O. 43. A second 
appeal does not therefore lie. The result 
is that the appeal is dismissed with costs. 

Thornhill, J. —X agree. 

v.S/R .k Appeal dismissed. 
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Sharpuddin and Roe, JJ. 

Benode Behari Bose —Dataadant—Ap¬ 
pellant. 

V. 

Hira Singh and others —Plaintiffs — 
Respondents. 

First Appeal Nos. 64 and 75 of 1916, 
Daoidei on 3rd July 1917, against deci¬ 
sion of Su'^ Judge, 1st Court, Shahabad, 
B/ 18bh February 1916. 

Transfer of Properly Act (2882), 
6 52—Mortgagee holding two mortgages— 
Decree on first mortgage—Mortgagee con* 
seating to grant time for paying off mortgage 
by loan from third person—S. 52 does not 

*pply. 

The essence of S. 52, T. P. Ast is th\t a trsns* 
acti}D entered into during the pendency of a 
suit cannot prejudice the interests of a party to 
the suit who is not a party to the tran^a'^tion. 

[P 300 0 1] 

A mortgagee, who held two mortgages on the 
same property, obtained a decree on his first 
mort 2 age and during the execution of that decree 
oonsentel to the po^tpoumeat of tae sale anl the 
graatin^ of time to the mortgagor to enable him 
to p^y o‘T the mortgage with money borrowed 
from one H: 

Held: that ZZ. by paying off th^ mortgage 
obtained a lien over the mortgaged property prior 
to the second m>rtgago, and that the traosaccioa 
beirig acquiesced ia by and bnag presumably for 
the beaeit o{ the mortgagee, S. 5Z, T. P. Act had 
no appli'^atioa to it. [P 303 0 1] 

b) C^fltrecl Act (1372), S. 74—Mort- 
^age decree providing interest at certain 
Tatie —Execution Court granting time on con* 
dition of payment of higher rate—Increase 
is penalty. 

WdtfCd a raortgige-decreo provided for the pay 
meat of int^re^t at a certain rste, b-it in ex-*ca- 
tioa t'l*^ Court granted the ja Jgment d ^bter time te 
pay the decretal amount on coDdiiioa that 
ho oaid interest at a higher rate: 

Held: ^semble), that the increase in the rato of 
Interest was in the nature of a penalty. 

*P 300 G 2] 

Naresh Chandra Sinha and Sisir Ku- 
mari Miller —for Appollanb. 

Kulioant Saha^f and Achalcndra Nath 
Das —for Respondents. 

Judgment.—On ‘24th April 1907 Am- 
bika Cnaran Mitra and Amriba Krishna 
Mitra. bis-son, raorb^lagel certain pro¬ 
perties to Ku nar Promuha Nath Milia, 
who obtainel adecreeonyth August 1909 
and transferred it on llth January 19U 
to Rai Benode Behari Bose Bahadur. Rai 
Bauole Behiri Bose being of opinion that 
the property was worth more than the 
amounb secured under the decree wliich 
he hal purchased from the former mort¬ 
gagee decree-holder, advanced further 
surns upon a second mortgage to the 
Mitras on 16bh January 1911 and bth 
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May 1911^ In 1913 Rai Benode Behari 
put the second mortgage into suit; and 
subsequently obtained a decree and pur¬ 
chased the property himseP. The sum 
realized in execution of this decree ex¬ 
ceeded the amount due under the decree 
by a considerable sum. Pending the suit 
upon the second mortgage Rai Benode 
Behari put up for sale the mortgaged 
property upon the decree obtained on first 
mortgage and the proceedings in execu- 
tion reached the stage of a dote being 
fixed for the sale after due issue of the 
sale proclamation. Upon the date fixed 
for the sale the judgment-debtor came 
into Court with a petition asking for time 
to raise money from Hira Singh to pay 
otf the mortgage decree. Rai Benode Be¬ 
hari himself signed this petition and 
upon this joint petition of Rai Benode 
Behari and the judgment.debtor time was 
granted to borrow money from Hira 
Singh and to pay off Rai Benode Behari’s 
debt. 

In due course the debt of Rai Benode 
Behari upon the first mortgage w’as ex¬ 
tinguished by payment made almittedly 
from the purse of Hira Singh. Hira 
Singh on 9th May 1913 took a mortgage 
for Rs. 7,000 from the Mitras, wherein 
it was distinctly stated that the mort¬ 
gage lien held by Rai Benode Behari was 
to be kept alive for the benefit of Hira 
Siogh who was paying the money. Upon 
the purchase of the property by Rai Be¬ 
node Behari and possession being taken 
thereof, Hira Singh has brought the pre. 
seat suit for an account upon the first 
mortgage and for a declaration that the 
amount now due upon the mortgage, 
which can be traced to the payment of 
the debt of Rai Benode Behari, should 
rank as a charge upon the property prior 
to the charge obtained by Rai Benode 
Behari by virtue of his purchase under 
the decree upon the second mortgage. 
Hira Singh also claims that Rs. 1.000, 
the amounb of rent which was paid from 
a loan taken from him by the Mitras, 
shoull bo a charge upon the projierties 
mortgaged. The learned Subordinate 
Judge has refused to give the plaintiff a 
charge in regard to tlie sum advanced for 
payment of rent; but has made a decree 
directing that an account te taken and 
tliat all sums now due on account of the 
payment made in satisfaction of the first 
mortgage decree of Rai Benode Behari do 
rank prior to the second mortgage-deoraa 
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of Rai Benode Behari; and that all other 
sums due under Hira Singh’s mortgage 
shall be postponed to the second mortgage. 
Rai Benode Behari appeals against that 
portion of the decree which gives priority 
to Hira Singh’s charge upon the pro¬ 
perty; and Hira Singh appeals against 
the order refusing the charge in connec¬ 
tion with the payment made for rent. 
The appeal of Hira Singh, li'irsb Appeal 
No. 75 of 1916, is nob seriously pressed. 
We need say with regard to it only that 
there was no payment of rent made by 
Hira Singh. 

There was merelya further loan grant¬ 
ed to the mortgagor. Though the money 
borrowed was actually deposited to set 
aside the sale of the mortgaged lands, the 
transaction created no charge. The ap¬ 
peal of Hira Singh is therefore dismissed 
with costs. The appeal of Rai Benode 
Behari will also be dismissed. The pebi- 


tioD filed for time bo be given for borrow¬ 
ing the money from Hira Singh makes it 
unnecessary for us to discuss the nice 
question whether in all cases a transac¬ 
tion resulting in subrogation can be held 
to be covered by S. 52 T. P. Act. The 
[essence of S. 52 is that a transaction en- 
itered into during the pendency of a suit 
cannot prejudice the interests of a party 
to the suit who is not a party to the 
transaction. Rai Benode Behari hini- 
consented to tlie postponement of 
the sale upon the first mortgage in 
order tliat money might be borrowed 
from Mira Singh. Ho therefore knew 
tliat Hira Singh was about tolend money 
to liquidate the mortgage debt. The 
passage to he found at p. 104G in Vol. 10, 
Indian Baw Reports. Calcutta Series [in 
t-he case of GokaUas GopaUlasv Pura7i. 
mal Premsukh Das (l)]. wh'.ch report 
begins at p. 1035. must be taken as con- 
elusive tliat. irrespective of tne clause in 
Hira Singh's document definitely keep- 
ii)g alive the mortgage of Rai Benode Be- 
bari. the payment of the mortgage-debt 
bv Hira Singh was in itself aufiicient to 
warrant the presumption that the prior 
mortgage would be kept alive. We must 
presume that Rai Benode Behari was, 
when the petition for time was filed, 
within reach of legal advice. 

He must have been aware that the 
entry of that third party would create a 
lien prior to his secondcharge. He never- 
theless acqui psced in the granting of time 
(^i) r 1^64]!^ Cal. 1035=11 I. A. 12G (P. C.}. 
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for the entry of the third party with the 
deliberate intention of realizing his money 
as rapidly as possible. We must presume 
that the transaction as a whole was for 
his benefit as bethought at the time, and 
^Yas not a transaction calculated to pre¬ 
judice his interests as contemplated in 
S. 52. We hold that this part of the 
case was rightly decided by the learned 
Subordinate Judge and that Hira Singh, 
the plaintiff, is entitled to ask for an ac¬ 
count upon his prior charge and to re¬ 
cover the sum advanced for the payment 
of the first mortgage-debt of Rai Benode 
Behari. The learned Subordinate Judge 
has however given no indication in bis 
judgment as to the rat© at which inter¬ 
est should run The interest due under 
the mortgage document was Ra. 1-8.0 per 
cent per mecsem. At the time that Rai 
Benode Behari’s debt was paid a decree 
had been made and the property' was up 
for sale. The terms of the decree were 
that interest should run after lOth Feb¬ 
ruary 1910 at 6 per cent per annum. We 
are informed that one of the conditions 
of the granting of time to pay the decree- 
tal amount was that the rate of interest 
should bo increased to 12 per cent por 
annum. This appears to have received 
the sanction of the Court on I8th Janu 
ary 1911. The increase of the rate of 
interest from 6 per cent to 12 per cent 
seems to us suspiciously like a penalty; 
and indeed the debt having been exbin- 
guished. so far as Rai Benode Behari was 
concerned, on the date of the payment 
made by Hira Singh, interest should not 
be calculated at more than 6 per cent per 
annum in making up Hira Singh’s ao- 
count. We modify the learned Subordi¬ 
nate Judge’s decree to this extent; that 
in taking that account interest be calcu¬ 
lated at 6 per cent. The appeal of Rai 
Benode Behari will bo decreed in part 
with costs to the extent of success and 
failure on both sides. 

v.s./r.K- Decree modified. 
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MUIiLICK, J. 

Lachman Ram 9.n<\others —Petitioners. 

V. 

Dliiru Dusadh —Opposite Party. 

Criminal Revn. No. 341 of 1918, De¬ 
cided on 30th September 1918, from order 

of Magistrate. Ranchi. 

Criminal P. C. (5 of 1898), Ss. 144 and 145 
—S. 144 does not apply to disputes about 
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possession of land but applies only to tern* 
porary orders of nuisance. 

Section 144, is applicable only to temporary 
orders in urgent cases of nuisance or apprehended 
danger. is not applicable in cases where there 
is a dispute as to land for the sottiement of which 
S. 145 provides the appropiiate remedy. 

[P SOI 0 1] 

5. K. Sahay —for FetiUouers. 

Panchanan Banerji — for Opposite 
Party. 

Order. —The remedy adopted by the 
learned Deputy Magistrate was miscon¬ 
ceived, S. 144, Criminal P. C., is appli¬ 
cable only to temporary orders in urgent 
oases of nuisance or apprehended danger. 
It is not applicable in oases where there 
is a dispute as to land for the aettloment 
of which S. 145, Criminal P. C., would 
seem to provide the appropriate remedy. 
The Magistrate should have proceeded 
under that section or S. 107, Criminal 
P. C. His order under S. 144, Criminal 
P. C., is set aside on the ground that it 
was made without jurisdiction. 

V.S./r.k. Order set aside. 


A. I R. 1918 Patna 301 (1) 
JwALA Prasad, .T. 

Dhabari Mian —Petitioner. 

V. 

Gorakh Prasad —Opposite Party. 
Criminal Revn. No. 161 of 1918. De- 
oided on 16th May 1918, from an order 
of Magistrate. Motihari. 

. Criminal P.C. (5 of J898), S. 145 (4)— 

parties include arguments on 
conclusion of case — Refusal to hear argu¬ 
ments invalidates final order as being in 
®J^cess of jurisdiction. 

, 1'ho words “tho MngiRtrnto eball hear the par¬ 
ties” in Cl (4), S. 145, Criminal P. G., include 
tho argument on the conclusion of the evidence 
on both Bides, and the refusal of the Magistrate 
to hear the arguments of the parties vitiates the 
final order passed under S. 146 as being in excess 

of jurisdiction. fP C 21 

(b) Criminal P.C. (5 of 1898).^S.145- 

L j summons case 

should be followed. 

It is clear from tbo nature of the inquiry re¬ 
quired by S. 145 that the procedure under that 
section should bo regarded on all points as that 
proscribed for summons cases. [p 301 0 2 ] 

G. C. Pal —for Petitioner. 

Ganesh Dutla Singh — for Opposite 
Party. 

Judgment.—This Rule must be made 
absolute. Tho ground of grievance of the 
petitioner is that the learned Magistrate 

iVu arguments in tho case 

although 1)13 legal representative wanted 
to be heard. The facts connected there- 
with are set out in paras. 5 and 6 of the 


petition before me. The Magistrate in 
his explanation does not deny the allega¬ 
tions mg,de by the petitioner but he justi¬ 
fies his procedure on the ground that he 
“did not consider tiie hearing of tho 
argument necessary." The test is nob 
what the Magistrate thought bub what 
the party thought. If the party con¬ 
sidered that the argument on his side 
would bo benetioial to his interest tho 
Magistrate was bound to hear him. 01. 4,' 
S. 145, clearly provides “that the Magis¬ 
trate shall hear the parties." This in¬ 
cludes the argument at the conclusion of 
the evidence on both sides as the proce¬ 
dure proscribed in S. 244 of the Code for 
summons trial. It was pointed out in 
the case of Hurendro Narain Singh 
Chowdhry v. Bhobani Prea Baruani (!) 
that although it is nowhere dochre < in 
the Code as to w hether the precedure for 
inquiry under S. 145 should be that of a 
summons case or warrant case it is clear 
from the nature of the inquiry that the 
procedure should be regarded on all the 
points as that prescribed for summons 
cases. The wording of S. 244 relating to 
summons cases is almost identical with 
that of Cl. 4, S. 145, so far as this point 
is concerned. It was further pointed out 
in the authority quoted above that the 
Magistrate was wrong in refusing to hear 
the arguments of pleaders and that it is 
not improbable that if he had heard their 
arguments he would have had big atten¬ 
tion directed to the point in favour of 
the petitioner and probably passed a 
different order from what he has passed 
in the case. Very recently in a case of 
this Court Jatan Singh v. Dukhia Singh 
(2) it was held that the refusal of the 
Magistrate to hear the argument of the 
parties vitiated the final order passed 
under S. 145 as being in excess of juris- 
diction. The order of the Magistrate is 
therefore set aside and the case remanded 
for a fresh decision after hearing tho 
arguments of the parties. 

_V.S./r.k. liule made absolute. 

(1) [1885] 11 Cal. 7G2. 

(2] [1917] 38 I. C. 431. 


A. I. R. 1918 Patna 301 (2) 

Dawson-Miller, C. .1. AND Mullick, J. 
—Petitioner. ’ 

V. 

Mt. Sundari —Opposite Party 
Civil Revn. No. 300 of 1917,‘Dacidad 
on 11th January 1918. 
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CivU P. C. (1908\ O. 40, R. 1—Creditor ap¬ 
pointed manager and put in possession — In 
suit by another creditor receiver appointed — 
Objection by manager creditor forsappoint- 
metit of receiver dismissed —Order is appeal- 
able. 

The applicant advanced money to one T and 
in consideration of that was appointed manager 
of T’s estate and was put in po.-'essiou of it. 
Subsequently certain creditors of T obtained a 
decree agninsb him and in execution of tbatdecree 
a R<’ceiver was appointed and put in possession 
of r’5 estate. Thereupon the applicant preferred 
an objection to the appointment of the Receiver 
and to tho delivery of possession of the estate 
which was dismissed: 

Held-, that the order dismissing the applicant’s 
objection came within O. 40, R, 1, and was ap¬ 
pealable under O. 43, R. 1 (s) of the Code. 

[P $02 C 2] 

Susil Madhah Mullich and Bama 
Charan Lahiri — for Petitioner. 

Pugh and Naresh Chandra Sinlia —for 
Opposite Party. 

Judgment.—In this case an applica¬ 
tion is made on behalf of Mr. Alfred A. 
Agitheg asking us to exercise our powers 
under S. 115, Civil P. C. and review a 
decision of the Subordinate Judge of 
Deoghur, dated 27th September 1917. It 
appears that the applicant advanced money 
to one Thakur Ashutosh Deo, Ghatwal of 
Rohioi, and in consideration of that he 
was appointed manager of his estate on 
4th May 1914, put into possession and 
Thakur Ashutosh Deo received apparently 
a monthly allowance. A little later on 
the applicant was sei ved with a notice of 
discharge. Tliereupon lie instituted a suit 
and obtained a declaration to the effect 
that he was entitled to remain in posses¬ 
sion and to collect the rent to pay off the 
debt in accordance with the terms of the 
agreement which was a written agree¬ 
ment entered into on 4tli May 1914. 
Suhseauently he appears to have advanced 
some further money and got a usufructu- 
ary mortgage in respect of Basuri Mahal 
which was tho same or part of the same 
property. On 17th July Mb. Sundari and 
Dehi Prasad Marwari obtained a decree 
against Thakur Ashutosh Deo for a sum 
of Ks. 4.725, and in execution of that 
decree a Receiver was appointed and he 
was pub in possession of the property in 
respect of which the present applicant 
was already exercising or claimed that he 
was exercising rights of possession. There¬ 
upon a written objection was filed by the 
applicant to tire appointment of the 
Receiver and to tho delivery of papers 
and demanding a return of tho papers al¬ 
ready delivered. 


This objeofeion came on before the same 
Court that is the Court of the Subordinate 
Judge at Deoghur and was decided on 
27th September 1917, and the objection 
by the present applicant was dismissed. 
Now the question arises whether we are 
entitled under S 115, Civil P. 0. to exer¬ 
cise our powers of revision upon that 
order passed by the Subordinate Judge cf 
Deoghur dismissing the objection of the 
applicant. The parties appear to have 
been somewhat uncertain themselves, 
whether they were entitled to come 
before us by way of revision or whether 
there was in fact an appeal from the 
order of the Subordinate Judge and there, 
fore an appeal has also been lodged but 
the appeal would in the ordinary course 
come before the District Judge. The 
question as to which is the proper pro¬ 
cedure bo adopt depends upon O. 40, R. 1. 
If the order dismissing the applicant’s 
objection comes within O. 40, R. 1, then 
no doubt there is an appeal from such an 
order and we have got to consider in this 
case whether it does come under that 
order cr not. It seems to us that the 
order made by the Subordinate Judge of 
Deoghur was clearly within the terms of 
O. 40, R. 1. Ifc did in effect remove the 
applicant from possession or custody of 
the property and that being bo, the exact 
wording in which the order was made 
does not seem to be very material if it 
did in effect cany out the powers pro¬ 
vided by O. 40, R. 1. In a case which 
was recently before this Court which has 
not been reported bub which has been 
brought to our attention, an objection 
was taken that no appeal lies in a similar 
sort of case. We are informed that 
although the objection was taken the 
point was nob seriously argued and the 
question was nob thoroughly gone into 
before the Court but it appears that the 
Court in that case seams to have said 
quite shortly: 

“This objjction must bs given effect to as Deo 
Narain was not a party to the suit (he was the 
appl icant) and therefore he has no right of ap¬ 
peal to this Court.” 

Thereupon the Court assumed jurisdic¬ 
tion under S. 115 to exercise its powers of 
revision and issued a Rule but that deci¬ 
sion was given, I understand without any 
real argument upon the point and I do 
nob think the authorities were considered. 
But the High Court of Calcutta in the 
case of Rowland Hudson v. John Pier^ 
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pont Morgan (l) oonsiderel this question 
and in a considered judgment they came 
to the conclusion that in a case on all 
fours with the present case a right of ap¬ 
peal did lie. It was said in that case as 
it has been said here that as the appel¬ 
lant was not a party to the order that is 
the order appointing the Receiver he had 
no right of appeal. TJhat point was duly 
considered amongst others and the Court 
determined that in cases of this sort a 
rigdt of appeal did lie. We entirely agree 
with that decision and that being so we 
think that the application before us to¬ 
day to review the decision of the learned 
Subordinate Judge cannot be entertained. 
The case will go in the ordinary course 
before the District Judge on appeal bho 
subject matter of the appeal will bo 
debercninel by him and this application 
will be dismissed. There is also an ap¬ 
plication ma le to us to transfer the case 
from the file of the Subordinate Ju Ige to 
this Court bub we do nob think sutBcienb 
grounds have been made out for granting 
that application and it wilt accordingly 
be refused. The Rule will be discharged 
with costs. 

_y.S /n.’C. Tiule rfischarged. 

U) [I'uco] SG Car 713=1 1 G.”366l 
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D.A.\VS3N-^riLLER. C. J. AND 
Chapman, J. 

Ramkishen Ijal —Applicant. 

V. 

Manna Kumari —Opposite Party. 

Application in Privy Council Appeal 
No. 72 of 1917, Decided on 16th Novem¬ 
ber 1917, from decision of Chapman and 
Jwala Prasad, JJ . D/. 4th April 1917, in 
let Appeal No. 272 of 1915. 

109. no. 112 and 
^—Appeal to His Majesty in Council 
— High Court has no power to grant applica* 
tiontor leave to appeal in forma pauperis. 

The High Cjurt has no jarisdiction to grant an 
application for leavo to appeal to HU Majesty 
inODUDcil in formi pauperis. [P 803 C 2] 

Order 44, does njt apply to appeals to Hia 
Majesty lo Council. R 1 of the order contemplates 
an appellate Court perusing the judgment of a 
Bubordinate Court, and not the Court whose 
judgment is appealed from perusing its own judg¬ 
ment; the very fact that O. 41 requires an ia- 
vostig-ttion iuto the merits of the appenl before 
ftl ow>ng the applicatiou introduces an element 
T.'. onststent with the priuciide undcrlving 
Ss. lOJ and 110. gQ^ q 

Mohan Gangufi —for Applicant. 
Dawson-Miller. C.J.— This isan ap- 
plication in the form of a petition praying 


for leave to file and prosecute an appeal to 
His Majesty in Council in forma pauperis. 
The original suit was instituted by the 
present applicants as plaintiffs in the 
Court of the Subordinate Judge of Bhagal- 
pur. The suit was dismissed and an ap. 
peal to this Court proved equally unsuc¬ 
cessful. In the original suit and in the 
appeal leave to proceed as paupers was 
granted. The applicants being aggrieved 
with the decree of this Court desire to 
appeal to His Majesty in Council and 
have lolged a petition asking a certificate 
under S. 110, Civil P. O. They now pray 
the Court to allow them to file and pro¬ 
secute that appeal as paupers, and the 

question arises whether Court has juris¬ 
diction to grant such an application. We 
have nob been referred to nor am I aware 
of any provision in the Code of the Civil 
Procedure or the rules made thereunder 
or in the rules of this Court, which in 
terms gives jurisdiction to this Court to 
grant the relief asked for and in my opi¬ 
nion the Court his no such jurisdiction. 
As the question has been raise I in an ap¬ 
peal to His Mijesty in Council, we think 
it desirable to state our reasons for the 
decision arrived at. The Code of Civil 
Procedure deals with appeals bo the King 
in Council in Ss. 103 bo 112. Ss. 109 and 
110 give a right of appeal to His Majesty 
in Council from any decree or final order 
passed on appeal by the High Court or 
any other Court In British India of final 
appellate^ jurisdiction where the subject 
matter in disr)ure, or the property 
in respect to which the claim is male, 
is of a certain value, provided that 
where the decree or final order affirms 
the decision of the Court immediately 
below the appeal must involve some sub¬ 
stantial question of liw. They also give 

a right of appeal from any decree ororder 
where the cise is certified t> be a fit one. 

The machinery for obtaining such certi¬ 
ficate is found in O. 45 and must be ap¬ 
plied for by petition to the C.;urb whose 
decree is complained of. S. Ill bars ap¬ 
peals from the High Court in certain 
cases and S. 112 saves the royal preroga¬ 
tive to receive or reject appeals at His 
Majesty’s pleasure. The effect of grant- 
ing a certificate under O. 45 that the case 
fulfils the requirements of the sections of 
the Code mentioned is inter alia, to oblige 
the applicant to furnish security for 
costs and to deposit a sum to meet the 
expenses of preparing and forwarding the 
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record of the suit. The effect of allow¬ 
ing the suit to be Bled and prosecuted in 
forma pauperis would be to excuse the ap¬ 
pellant in that suit from finding security 
or depositing th-e usual fees, and where 
no express power is given to the Court 
to make an order involving the conse¬ 
quences referred to, I see no reason why 
■we should infer such power to exist by 
implication. 

It is contended however that O. 44, 
R. 1, applies to appeals to His Majesty 
in Council. I am unable to accept this 
view. There are two orders in the rules 
which deal with proceedings by paupers. 
The first is O. 33 which relates to _ origi¬ 
nal suits and has clearly no application 
to appeals, and the other is O. 44 which 
relates to appeals and is relied upon. 
R. 1 of the latter order provides that the 
Court shall reject the application to be 
allowed to appeal as a pauper unless upon 
perusal thereof, and of the judgment and 
decree, it seas reason to think that the 
decree is contrary to law or ^ to some 
usage having the force of law or is other¬ 
wise erroneous or unjust. The rule, in 
my opinion, clearly contemplates an ap¬ 
pellate Court perusing the judgment of a 
subordinate Court and nob. as would be 
the case if the applioint’s contention is 
accepted, the Court whose judgment is 
appealed from perusing its own judgment. 
It would he very difficult and well nigh 
impossible for anyone to obtain the order 
contemplated in the rule, if one of the 
conditions were that he should first per- 
suade the Court which made the decree 
that its own decree was coutvary to law 
or erroneous or unjust. Further the 
very fact that O. 44 requires an investi¬ 
gation into the merits of the appeal be- 

fore allowing the application introduces 
an element ioconsistenb with the princi¬ 
ple underlying Ss. 109 and HO 
Code of which they form a part. In tho 
sections montionod no such restrictions 
on the right of appeal are found. More- 
over, it would appoar that the Judicial 

Oom’miUeo itself in considoring the pro¬ 
priety of allowing special leave to appeal 
in forma pauperis is by no moans so ex¬ 
acting: see R. 8 of the Judicial Com¬ 
mittee's Rules. 1908. There are other 
reasons appearing from the wording of 
O 44 itself which seem to me clearly 
to indicate that it was nob intended to 
apply to appeals to His Majesty m 

Council. 


The Calcutta High Court in 1912 in 
the case of Jagadananda Asram v. 
Rajendra Roy (l) had bo decide a similar 
question, the only difference between 
that case and the present being that there 
leave to appeal had already been granted 
before the application was made bo pro¬ 
secute the appeal in forma.pauperis. The 
Chief Justice and Sir Richard Harington 
decided that the Court had no jurisdiction 
and dismissed the application, and with 
that judgment and the reasons given there- 
in I entirely concur. This application will 
be dismissed. This however will not pre¬ 
vent the applicants from petitioning His 
^lajesty in Council for special leave, if 
they should be so advised. 

Chapman, J. —1 agree. 
v.s./r.k. Avvlication rej ected. 

(i; [1913] 181. O. 129. 
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Mullick, j. 

Radrul 3as(xn and another ~~~ Peti¬ 
tioners. 


V. 

Mt. Ghamela—Opposiba Party. • 
Criminal Revn No- 295 of 1918, De¬ 
cided on 3ra October 1918, from order of 


less. Judge, Gaya. ^ 

(a) Criminal P. C. (1898). S. 520-8 520 em- 

towers Court to order restitution where just. 

Section 520 differs from the corresponding 
.rovision in tho Code of 1882 and contemplates 
hat the Court of reference or I'evision shall order 
osbitution if justice so requites. [PSOoUlJ 

(b) Interpretation of Statulei — Remedy 
allowed hut no procedure to enforce P^o- 


• 1 1 


_ & 






*"wbe*re‘a remedy is allowed by law it Jo 

assumed that the legislature intends that the 
tribunal invested witb jurisdiotioa shall enforce 
its order in the manner it considers most suit¬ 
able even though there is no express provision for 
doing the same. tP 305 C Ij 

Muhammad Basan Jan —for Peti¬ 


tioners. . , .-V 

Panchanan Banerji — for Opposite 

Party. 

Judgment. —In consequence of an in¬ 
formation lodged before the police on 
13th January 1918 by one Mb. Ghainela, 
the house occupied by the petitioner 
Badrul Hasan, his son Nurul Hasan and 
tho petitioner Mb. Haku. the wife of 
Nurul Hasan, was searched and a quantity 
of jewellery and one 10 rupee note, 
which were claimed by the prosecutrix 
Chamela were seized by the police. 
Subsequeubly Nurul Hasan was arrested 
while going along a road in Gaya town 
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^nd a sum of Bs. 230 in currency notes 
was found upon his person. This sum of 
money was also seized by the police and 
sent to the Magistrate along with the 
other property. Nurul Hasan and Badrul 
Hasan were then prosecuted on a charge 
under S. 411, I. P. 0., but Nurul Hasan 
having died after the commitment in¬ 
quiry Badrul Hasan alone was prosecuted 
before the Sessions Court, He was ac- 
xjuitted on 7th March 1918,on the ground 
that it had nob been established that 
there had been any theft or dishonest 
retention of stolen property. Thereupon 
an application was made to the Sessions 
Judge by Badrul Hasan and Mt. Haku, 
who claimed 'to have succeeded to the 
estate of Nurul Hasan for an order to 
deliver to them the currency notes of the 
value of Rs. 230 which were found upon 
Nurul Hasan’s person. The Sessions 
Judge refused the application and directed 
the petitioners to apply to the Magis¬ 
trate. The petitioners applied to the 
Magistrate but upon objection being 
made by the prosecutrix Mt. Chamela 
the Magistrate on 8th April 1918directed 
the notes to be made over to Mt. Chamela 
on the ground that they were her pro¬ 
perty. 

The petitioners then moved the 
Sessions Judge, Mr. Foster, who had suc¬ 
ceeded the officer who tried the original 
case. Mr. Foster has declined to revise 
the order of the Magistrate on the ground 
that S. 520, Criminal P. C of 1898, does 
not appear to confer any power of restitu¬ 
tion. The petitioners now invoke the 
revisional jurisdiction of this Court for 
an order directing restitution of the notes. 
Although the affidavit attached to the 
petition before me states that the notes 
in question were marked as an exhibit in 
the Sessions tiial and that it was there- 
fore within the competence of the Ses- 
sions Court to deal with them under 
S. 517 of the Code and although a similar 
statement appears in the order passed by 
Mr. Foster, I find on referring to the 
record itself that the notes were not be¬ 
fore the trial Judge and that they were 
certainly not marked as an exhibit. That 
being so the trying Judge was right in 
declining jurisdiction under S. 517 of the 
Code and in directing the petitioners to 
apply to the Magistrate for necessary 
action. In this connexion I desire Lo 
observe that the affidavit is worthless as 
-the person swearing the same was not in 
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a position to state the source of his 
knowledge in regard to the averment in 
question, and 1 desire to draw the atten¬ 
tion of parties to the necessity of com¬ 
plying with the rules of this Court in 
this important matter. The notes wore 
however made an exhibit in the trying 
Magistrate's Court and therefore that 
officer had full jurisdiction to make the 
order which he did under S. 517. The 
only question is whether Mr. Foster was 
right in declining to make an order for 
restitution on the ground that S. 520, 
although it gave him the power to inter¬ 
fere with bbe Magistrate’s order, did not 
permit him to make an order for res¬ 
titution. 

In my opinion S. 520 differs from thei 
corresponding provision in the Code of 
1882 and contemplates that the Court of 
reference or revision shaUtorderfrestitution 
if justice so requires. The words "and 
may make any further orders that may 
be just" seem to me to he very wide and 
to have been inserted for the purpose of 
meeting cases such as that now beforf 
me. No express judicial authority haL 
been shown to me on the point since the 
Code was amended but having regard to 
the'language of the amendmentand to the 
fact that the amendment was made in 
spite of decisions under the Code of 1882 
laying down that restitution could not 
be made by the Court of reference or 
revision, it seems to mo clear that the 
contention of the petitioners before mo 
is correct. 

Then arises the question as to how 
restitution is to be enforced. In ray 
opinion where a remedy is allowed by 
law it must ha assumed that the legis¬ 
lature intends that the tribunal invested 
with jurisdiction shall enforce its order 
iu the manner it considers most suitable 
oven thougVi there is no express provision 
for doing the same. In the case before 
me there is however express provision in 
S. 547 of the Code for realizing tho 
money value of the notes as a fine, and I 
take it that it would also be competent 
to the Sessions Court to enforco its order 
by putting the penal law in motion re¬ 
lating bo the disobedience of lawful 
orders. In ray opinion it is eminently 
just and proper that the currency notes 
found upon Nuiul Hasan should he re 
turned to his representatives in interest 
and that on default restitution should bo 
made by payment to them of the money 
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value thereof. The learned Magistrate’s 
view that the notes were the property 
of Mt. Ohamela appears to me to be based 
upon no judicial evidence whatsoever. I 
fail to see how the learned Magistrate, 
in the face of the finding of the Sessions 
Court that there had been no theft or 
dishonest retention could substitute a 
finding of his own at variance with ‘that 
of the trial Court. 

The learned vakil for the opposite 
iparty contends that the order of the 
ilearned Magistrate was made under 
js. 523 of the Code and that it is in the 
inature of an executive or administrative 
,order which is not revisable by the High 
iCourt. In my opinion the order is 
clearly one under S. 517 but even if it 
had been an order under S. 523 it must 
be viewed as a judicial order and the 
'provisions of the Code as regards revision 
lare in my opinion clearly applicable. 

It is not clear svhether the petitioners 
have established their right toadminister 
the estate of the deceased Nurul Hasan. 
The order therefore that I shall make is 
that upon the petitioners establishing 
within three mouths from this date be¬ 
fore the learned Sessions Judge that they 
are entitled to administer the estate, the 
learned Sessions Judge will make an 
order of restitution in their favour in the 
terms proposed. On their failure to 
establish the necessary title, the applioa- 

tion will be rejected. 

v.s./r.K. Order accordingly. 
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Mullick and Thornhill, JJ. 

Kamaruddin Mandal and others 

judginent-debtors—-Respondents. 

v. 

Raja Thakur Barham and others —De¬ 
cree-holders— Respondents. 

Appeal No. 142 of 1917, Decided on 
20th June 1918, from original order of 

Snb-Tudge. Gonda, D/- 20th August 1916. 

(a) Civil P. C. (1908), Ss. 47 and 144— 
“Parlies” in S, 144 includes representa¬ 
tives—Sections must be read together. 

Sections 47 and 144 must bo read togotnor 
„nd tho word -I.artioa" iu S. 144 must be taken 
t,o ioolude their represontativos. ^ 

(b) Civil P. C. (1908). Ss. 47 and 144- 
“Representatives” means also representa 

lives in interest. 

K.pre^oDtativo doos not moan only a parts a 
legal representative but It meaus bis represeu 
laLivc-in-intorc3t,and includes a purchaser of 
his interest who so far as such mterost is con¬ 
cerned is bound by the docroo. [P 307 C 2] 


(c) Civil P. C. (1908), S. 144—Assignee can^ 
take advantage of S. 144. 

Where an assignment takes place even after 
the appellate decree which is the basis of the- 
claim for restitution, the assignee is entitled to- 
the benefits of S. 144. [P 307 0 Ij 

Muhammad Tahir —for Appellants. 

Surendra Mohan Dass, Lachmi Kanta- 
Jha, Naresh Chandrar Sinha and Bara- 
nasi Prosad Jhunjhuntoala —for Res¬ 
pondents. 

MuUick, J .—This is an appeal against- 
an original order made by the Subordi¬ 
nate 3udge.of Gonda in an execution pro¬ 
ceeding in enforcement of a mortgage- 
decree obtained by Jeeban Ram Mar- 
wari and others against Raja Thakur 

Barham, who is described in these pro¬ 
ceedings as the original judgment-debtor- 
In execution of that decree a sale was 
held, on 27bh July 1904, of a certain six. 
annas share of Tappa Patasanda. That 
sale was confirmed on 18th November 
1904 and a sale certificate was issued on 
21st December 1904, and possession was 
delivered on 26bh December 1904. It 
seems to be admitted that although a 
six annas encumbered share of Tappa 
Patasanda was sold on .22Dd July 1904,. 
possession was in fact given to the auc¬ 
tion-purchaser of a six anna unencum¬ 
bered share. The judgment-debtors- 
thereupon appealed first to the High 
Court of Calcutta and then to the Privy 
Council, who by their judgment, dated 
25th November 1913, held that the order 
of the Subordinate Judge confirming tho 
sale and granting a certificate .*in respect 
of the six anna unencumbered share must 
bo set aside, as well as all subsequent 
proceedings on the part of theauobion-pur 
chasers based thereon. The decree of the 
Privy Council was transmitted by tho 
High Court of Calcutta bo the Sub¬ 
ordinate Judge in May 1914 and is now 
under execution. 

Id the course of the proceedings relat¬ 
ing bo that execution the heirs of the 
Burham, judgment.debtor, have, under 
S. 144. Civil P. C., asked for restitution 
of the six anna unencumbered share of 
which delivery of-possession was pven 
to the auction-purchaser.^ After leave 
had been obtained and while the^ appeal 
to the Privy Council was pending, the 
original judgment-debtor, Raja Thakur 
Barham sold three annas three pies of the 
unencumbered share to certain persona 
who arc described in these proceedings 
as the Mandals and who were added as 



1918 Kamaruddin v. Thakor Barham (Thorahill. J.) Patna 307 


co-appellants in the appeal before their 
Lordships. Before the Subordinate Judge 
they claimed that they had a right to be 
joined with the Barhams in their appli¬ 
cation for restitution. The Barhams 
resisted on the plea that the sale to the 
Mandals was without consideration or 
with inadequate consideration and that the 
vendor had no authority to transfer the 
shares of certain minors who were un¬ 
represented. The Subordinate Judge 
without going into the merits held 
that an assignee could not come in under 
S. 144, Civil P, C. It is agiinst this 
order that the present appeal has been 
presented. Now, the question is, what 
is, the meaning of the word “parties” in 
S. 144. Mr. Das on behalf of the res. 
pondents before us contends that ‘parties’ 
naust be read as ‘ parties” only, and that 
it cannot include legal representatives 
whether by assignment or devolution. 
On the other hand it is contended on be¬ 
half of the appellants that S. 144, Civil 
P- C., rnust be read with S. 47 and that 
parties” include legal representatives. 

Clearly the respondents’ contention, 
if pushed to its logical extreme, would 
exclude heirs and I have not been fur¬ 
nished with any answer as to how this 
conclusion is to be avoided if S. 47, Civil 
P. C., is not to be read with S. 144 . On 
the other hand, Jamini Nath Boy v. 
Dharma Das Sur (1) is clear authority 
for the proposition that when an assign¬ 
ment has taken place even after the ap¬ 
pellate decree which is the basis of the 
claim for restitution, the assignee is en¬ 
titled to the benedts of S. 144, Civil 
P. C. Mr. Das contends that the learned 
Judges in this case strained the law, but 
he is unable to show any authority 
which has dissented from this decision. 
In the absence of any authority to the 
contrary, I think, we must follow Ja. 
mini Nath Boy’s case (ll’and reject the 
contention that restitution can only be 
•obtained by persons who were impleaded 

|aa parties at the time of the decree of 
the trial Court. Convenience would 
certainly seem to suggest that the view 
of their Lordships of the Calcutta High 
Court should be followed. More than 
this we are not asked to decide at pre- 
sent. The learned counsel for the ap- 
pellants admits that if we decide in his 
favour in this appeal, he will have to 
prove the va lidity of his convevnnnn 

(1) L190G) 33 Cal. 857. ^- 


and his right to restitution after proper 
investigation. I see no hardship in al¬ 
lowing these matters to be investigated 
by the executing Court and indeed the 
law enacts that a separate suit will not 
lie for such investigation. The result 
therefore is that the appeal is decreed 
with costs and the case is remanded for 
disposal according to law. The order 
of the Subordinate Judge w ill be set 
aside and it will be declared that the ap- 
pellants will be entitled to restitution 
under S. 144, Civil P. C., if they succeed 
in proving their assignment and if they 
are not otherwise debarred under the 
law. 

Thornhill, J.—Ss. 47 and 144, Civil 
P. C., must be read together Jamini 
Nathy. Dharma Das Sur {1): ‘‘Bepre 
sentative” does not mean only a party’s 
legal representative, but it means his re- 
presentative-in-interest, and includes a 
purchaser of his interest, who so far as 
such interest is concerned is bound by 
decree; Ishan Chunder Sirkar v. Beni 
Madhub Sirkar (2). There is no doubt 
but that the Mandals were bound by the 
decree at the time they became purcha¬ 
sers of three annas odd share. They also 
took the precaution of becoming parties 
by having their names added as party 
appellants. In Maganlal v. Doshi Mulji 
(3) it was held that the section did not 
cover a question between a party to a 
suit and his representative, but in the 
present case the Mandals, representa¬ 
tives of three anna odd share, have be¬ 
come parties to the suit and both they 
and the judgment-debtors claim posses- 
sion of the six annas unencumbered 
share as against the auction purchasers 
It has been repeatedly held that a wide 
and liberal construction should be 
placed on the section so as not to drive 
parties to an independent suit, unless 
the case he clearly outside the scope and 
purview of the section, so that all ques¬ 
tions which can possibly be determined 
in the execution proceedings should be 
so determined. Under the circumstances 
I agree with the order proposed by my 
learned brother, 

V.S./r.k. Case remanded 

(2) [18971 2-t Cal. G2. ^— 

(3) [1901] 25 Bom G31. 
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Atkinson and Manuk, JJ. 
Sunder Buksh Singh and others — Ap¬ 
pellants. 

V, 

Empero) —Opposite Party. 

Criminal Appeal No. 148 of 1918, De¬ 
cided on 24th October 1918, from order of 
Seas. Judge,Saran. 

(a) Criminal P. C. (1898), S. 309—Session! 
trial for rioting — Accused's possession over 
land in dispute adnritted—Accused pleading 
private defence — Court must point to asses¬ 
sors* significance of the fact—General ques¬ 
tion whether rioting is proved or not is not 
sufficient. 

In a case of rioting where the dispute arises 
over the possession of a piece of land and the 
Crown admits the possession of the accused and 
the accused themselves urge the piece of private 
defence, it is the duty of the Sessions Judge to 
explain to the assessors the legal aspect of the 
plea put forward by the accused, and to direct 
their attention to it by putting specific questions 

to them on the point. u “cr 

In such a case general questions auch as Has 
the ofieuce of rioting been proved against any 
of tho accused ?” are utterly i“sufficient^^^ ^ 

(b) Penal Code (1860), S. 148— Case of 

rioting when private defence is pleaded must 
be decided on facts proved. • ui. 

Cases of rioting in ^ 

private defence is raised should be decided strictly 

on their own facts and previous 

“Tc) Penll°Cod^(1860), s 148-0^ learning 
to field in " iVsttfie^^ i" 

cased were justified to assault m pr.vat 

Where oSl'afnlnts^se^^ infer- 

rtion"^ -d ooH^cMag the.. „en 

went to the field m ,®[th the result 

?rr'r1is^h^‘'^/nrcd'’:nrs“‘vo.a\ p.son. were 

: thet^ “r 

lectiug t crops being removed from tbeir 

to «veot of the police not arriving in 

tirne *^2) that a broach of the pubho tranquillity 
time , t J ^ accused by the com- 

Sit of private defence of 

^ in fAvonc of the former and that the com 
;;:n.«nt^re eofely responsible lor^t_he^ enbse- 

queut flsht.^ G.C. Pol — for Appal- 

aovrrnment Pleader—tor tho Crown. 

Manuk. J. - The aiM^ellants. bve m 
number, have boon convicted at a trial 


held by fehe Sessions Judge of Saran with 
the aid of assessors as follows: 

Sunder Bux Singh, appellant 1, has been 
convicted under Ss. 148 and 326, I.P. 0., 
and been sentenced to three years’ rigor¬ 
ous imprisonment under S. 326, there 
being no separate sentence under the 
other section. The other four appellants, 
Ram Khelawan Singh, Reka Singh, Ram 
Tahal Singh and Patti Singh, have been 
convicted under S. 147,1. P. 0., and sen¬ 
tenced to 18 months’ rigorous imprison- 
menb each. The common objects set out 
in the charge under S. 148 were to en¬ 
force the right or supposed right of Sun¬ 
der Bux to a field, the gram crops of 
which Ghansham and Biran were har¬ 
vesting and to assault them. In their 
appeal bo this Court the learned counsel 
on their behalf has raised an important 
question involving the right of private 
defence of both property and person, 
which calls for a narration of the facts 
in some detail. As the success or failure 
of such a plea invariably turns upon the 
facts found, it is necessary to clear the 
facts before we proceed further. 

The case for the prosecution was that 
on the day in question, in the morning 
at 2 gharies after sunrise, Biran Smgh, 
P. W. I, and Ghansham Ahir, P. W. 2, 
were cutting gram in a field in Hakma 
village, which field Ghansham Abir 
claims as his, when Sunder Bux, appel¬ 
lant 1, came with a mob of 16 or 17 par- 
sons including the other four appellants 
before us, armed with various weapons, 
such as swords, garansas and lathis. San- 
der Bux asked Ghansham why he was 
cutting the crops. Ghansham replied 
that he was cutting the crops because he 
held the field on batai under the zurpesh- 
gidar and, on being requested to leave tho 
field, Ghansham refused to do so. Sun- 
der Bux and his companions then pre- 
pared to assault Ghansham and so tho 
latter retreated a little way from the 
field. Sunder Bux then hit one Biran 
Siot^b. who was with Ghansham, with a 
sword on the left side of the head causing 
an incised injury, for which Biran was 
treated in hospital for over 20 days. The 
second appellant Ram Khelawan also hit 
Biran a slight blow with a garanaaon the 
top of his head. Biran fell and received 
other injuries including a spear wound on 
the leg. Ghausham ran away and Biran 
remained lying in the field unconscious. 
When he recovered consciousness every- 
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one bad gone. According to the medical 
evidence, except the injury on the head 
v/hich was severe all the other injuries 
were slight in nature. 

The Crown case in the lower Court 
was somewhat different from the above 
version, which was really the case alleged 
by the private prosecutor. The Crow^ 
case was that besides BiranandGhansham 
who were actually cutting the crops, 
there were also a number of men armed 
with weapons on their side in the field 
and that when Sunder Bux turned up 
with his patty, a fight ensued in the 
course of which Bsni Singh was killed by 
one of Ghansham’s men and Sunder Bux 
and Ram Tahal, the two appellants be¬ 
fore us, were assaulted and received seve¬ 
ral injuries, whilst on the other side 
Biran received the injuries mentioned 
above. 

With regard to the possession of the 
field there was also a complete confiicb 
between the case of the private prosecu¬ 
tor and the case of the Crown, Into the 
details of that dispute it is not necessary 
for us to go, for it has been found by the 
learned Sessions Judge, and accepted by 
the Grown here as it was in the lower 
Court, that Sunder Bux had all along 
been in possession both de jure and do 
facto of the field in quescion up to the 
morning of the occurrence, when Ghan- 
shain’s party unlawfully trespassed upon 
the field in the absence of Sunder Bux 
and began to get the crops cut. The 
defence version of the occurrence may 
best be stated by quoting Sunder Bux’s 
own first information in the counter case 
lodged at Garkha Tbana at 11-30 in the 
morning of the 23rd March, on which 
date the occurrence took place. A sum¬ 
mary of that report is as follows: 

At about two gharis after sunrise on 
the 23rd March be was informed by his 
nephew Ram Khelawan, one of the appel- 
lants, that Ghansham, Biran, Narsingh 
and Din Dayal were cutting his gram 
crop, so he went there alone to remon¬ 
strate. They threatened to kill him so 
he leturnol to the village and then came 
back to the field with his servant Beni 
Singh (subsequently killed in the riot) 
and with Rekha Singh, son of Beni and 
Ram Khelawan, his nanhow. Ho saw a 
number of men, including one Ram 
Kishun Singh, armed wicli various deadly 
weapons sitting upon the eastern boun¬ 
dary of the field. He asked them why 


they were getting his field looted ; Ghan¬ 
sham then assaulted Sander Bux with a 
lathi ; then Beni Singh pushed Sunder 
Bux aside and remonstrated with the 
people. The mob on the bundh stood up 
and Ram Kishun Singh ran up and struck' 
Beni with a garaosa on the left side of the 
neck and killed him on the spot. The 
assailants then ran aw’ay. 

It is important to mention hero that 
the tbana is miles trom the place of 
occurrence, which in its turn is some¬ 
thing under a mile from the village In 
which the ^.ppellants reside. It is also 
an admitted fact that Sunder Bux, after 
seeing the prosecution party on his field 
interfering with hisorops, sent oneMohit, 
Choukidar of the village, to the thana 
with a report of what was going on. That 
report was recorded by Muhammad 
Rafique, Writer Head Constable, a wit¬ 
ness in this case, at lO-LU Lhat morning 
in the Station Diary. No explanation of 
his somewhat dilatory journey has been 
elicited. It appears that the Writer Head 
Constable with two constables then pro¬ 
ceeded to the spot and on the way met 
Sunder Bux, Reka and Ram Khelawan 
with the corpse of Beni Singh. The 
Writer Head Constable took the party 
back to the thana and recorded Sunder 
Bux’s first information report at 11-30 
at the thana. The counter- first informa¬ 
tion was not recorded till 8 o’clock that 
night. 

In this conflict of the evidooco with 
regard to the incidents of the actual oc¬ 
currence which led to a serious breach of 
the public tranquillity and to the death 
of one man and the causing of grievous 
injuries to several others, we expected 
some assistance from the findings and 
conclusions arrived at by the learned 
Sessions Judge who had the advantage of 
hearing .the witnesses and appreciating 
their truthfulness, but on turning to tlie 
judgment for assistance on this point w© 
are much disappointed to find that the 
judgment in tliis respect was of little or 
no use to this Court in helping it to come 
to a conclusion on the facts. It is ob¬ 
vious that if jjossession is once conceded, 
as it has been conceded, and was con¬ 
ceded at the trial in the Sessions Court, 
to the iippollants, the findings of fact on 
the sequence of events wliich led up to 
the occurrence are of the utmost import¬ 
ance in deciding the question of law as 
to whether the appellants were protected 
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by the provisions of the Code with regard 
to the exercise of their right of private 

defence of property, or person, or both. 
The learned Sessions Judge has no doubt 
^ in one part of his judgment discussed in 
' a superficial manner this question of the 
right of private defence. He observes: 

opinion that Sunder Bux was not 
justified in his collecting a number of man in 
this way and in going to ihe field in order to 
prevent the crop from being cut. The lhana 

was close at hand (about, a mile or 1/2 miles 
avay)." 

He then proceeds to say that as Sunder 
Bux had sent Mohit Obowkidar to the 
thana, he should certainly have awaited 
the arrival of the police, and further 
that as the police arrived on the scene 
shortly afterwards and only a very small 
quantity of gram was actually cut, 
Sunder Bux was not justified in acting 
as he did. Now, these general obser¬ 
vations are of no use when it is first 
necessary, as we have said, to come to 
precise findings both with regard to the 
sequence of events and the part played 
by each party to the occurrence. 

Getting no assistance from the learned 
Sessions Judge’s judgment, we appealed 
to the loaroed Government Pleader, who 
finds himself in the difficult position of 
being compelled to admit that it is im¬ 
possible from the judgment to gather 
what are the findings of facts so im¬ 
portant to the decision of the question of 
the right of private defence. He there- 
fore invited us to enter into the evidence 
of the witnesses and constitute ourselves 
a Court of first instance in order to 
supplement the judgment of the lower 
Court. We have heard those portions 
of the evidence which he wished to 
place before us read out, but they gave 
US little or no assistance having regard 
to the admitted fact that the witnesses 
from whom they come are obviously wit¬ 
nesses of untruth. They coma to support 
a totally false story of Ghansbam’s posses¬ 
sion . The Crown itself has had to reject 
their version on this point. Their narra¬ 
tive of the events both before and during 
the occurrence is unconvincing and their 
attempt to fix upon Sunder Bux, the 
principal accused, the only serious 
injury caused to one of their party is, to 
say the least of it, extremely suspicious, 
We, therefore, deem it highly dangerous 
to accept their evidence as a basis for 
our findings. Nor would it be fair to 
the appellants to do so, having'regard to 
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the fact that the learned Sessions Judge 
has, so far as we can gather, preferred 
the version given by Sunder Bux himself 
in his first information report. I say 
so far as we can gather” advisedly, 
because even this is not clear from the 
judgment. He has used it as against the 
appellant Sunder Bux for another pur¬ 
pose. but, as the learned Judge nowhere 
indicates that he does not accept this 
version, we are of opinion that it is 
only fair and proper for us to accept it 
as the foundation for our findings. It is 
in any case the most reliable evidence to 
act on in this record. 

Failing to get any assisstance from the 
learned Government Pleader through no 
fault of bis, for he has in his usual court¬ 
eous, fair and able manner helped us to 
the best of his ability, we were anxious to 
know what the assessors bad thought of 
the evidence on the important questions 
of fact involved in the case. On turning,! 
however, to the record of their opinion 
to be found at the head of the judgment, 
we were once again disappointed to find 
that though they were asked numerous' 
questions, nothing specific as to the inci¬ 
dents of the occurrence had been put to 
them and that, therefore, they, as laymen, 
had naturally floundered in the generali¬ 
ties of such questions as “Are any of the 
accused persons guilty of any offence?”! 
‘‘Is the offence of rioting proved against 
any of the accused?” Now, whatever 
may be said as to the sufficiency of these 
general questions in an ordinary case of 
rioting, there can be no two questions 
that they are utterly insufficient in a 
rioting case in which the Crown has ad-j 
mitted the possession of the accused and 
the accused themselves have strenuously 
urged the plea of private defence. It 
should be remembered by the Sessions' 
Judges of our province that assessors are 
laymen to whom the niceties of the law 
of private defence are a sealed book. 
Without assistance, in the shape of 
specific questions, concerning the facts 
upon which the law will turn, they 
would naturally, in answer to questions 
such as I have quoted ^ above, reply, 
as they have replied; ‘ It appears to 
me proved that he committed rioting.” 

‘‘In my opinion all the accused persons 
are guilty.” These are verbatim extracts 
from the record of their replies. It is 
however interesting to see that in spite 
of the absence of any assistance from the 
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learned Judge, one of the assessors un¬ 
doubtedly had at the back of bis mind a 
dimly conscious feeling that merely be- 
oause there had been a breach of the 
public tranquillity and people had been 
injured, it did not follow that the accused, 
were, in the circumstances of this case, 
guilty. To the question: “Is the offence 
of rioting proved against any of these ao- 
cused?” the 6rst assessor answered as 
follows: Sunder Bux Singh collected a 

mob for his own field’'. There is a dis¬ 
tinct indication in that .answer that the 
assessor was of opinion that the mob had 
been collected not necessarily with an 
(unlawful common object, but in order to 
protect the property of Sunder Bux. That 
answer should have given the learned 
Sessions Judge a clue to what was work¬ 
ing in the mind of the assessor, namely, 
a desire to be instructed as to the facts 
on which the question of the guilt of the 
accused, in the circumstances of the case, 
might turn. But instead of welcoming 
this indication the next question the 
learned Sessions Judge put was: “Is it 
proved that Sunder Bux Singh committed 
rioting?" And the answer was only what 
one might expect. “It appears to me 
that he committed rioting". It is dififi, 
cult to see how the assessor could have 
got out of giving this answer having 
regard he had just said, namely, “Sunder 
Bux Singh collected a mob for his to what 
own field". 

Speaking for myself, I hold very strong 
views about the duties of Sessions Judges 
as regards the questions they should put 
to the assessors, especially in cases of 
this class where the eventual decision 
burns on a mixed question of fact and 
law. I speak from personal experience 
in a case conducted in this province be¬ 
fore a learned Sessions Judge and asses¬ 
sors in which the accused raised a plea 
of the right of private defence. The 
assessors, who were ignorant of the law 
of private defence, were asked general 
questions. Their replies were in the same 
general terms unfavourable to the accused. 
Ou my pressing the learned Sessions 
Jurlge to expound to them even shortly 
what the position would be having regard 
to the provisions of the law of private 
^ defence or to put them more specific ques¬ 
tions, he readily acceded, with the result 
that the assessors immediately turned 
round and said that in that case they 
found the accused not guilty. It is there¬ 
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fore that I have entered into this ques¬ 
tion at some length in the hope that these 
observations from thi-j Court will bear 
fruit. 

To turn to the case itself, the only 
question that remains is to decide whe¬ 
ther, even accepting the first information 
report of Sunder Bux as the true version 
of the occurrence, it is open to the accused 
to successfully raise the plea of the right 
of private defence of property or person, 
or both. Mr. Sinha, for the appellants, 
has strenuously urged that Sunder Bux 
did all he possibly could do and showed 
great forbearance, although confronted 
with a dishonest and oriminal inter¬ 
ference with his rights; that he sent in¬ 
formation to the thana and that it was 
not his fault that before the thana autho¬ 
rities arrived on the scene a breach of 
the public tranquillity was forced on bis 
party. The learned Government Pleader 
on the other hand has equally strenu¬ 
ously urged that it behoved Sunder Bux 
to wait quietly in his village before tak¬ 
ing any steps and bo wait on apparently 
for an indefinite amount of time, until 
the police authorities arrived. He there¬ 
fore argues that the appellants are barred 
by S. 99, Cl. (3), I. P. C., from raising 
the question of the right of private de¬ 
fence. Now, oases in which this ques-j 
tion is raised must be decided strictly on 
their own facts and previous decisions 
are only useful in so far as they indicate 
the general principles which may apply 
to an approximately similar set of facts. 
No hard and fast rule can be laid down 
and the boundary line is often so fine 
that a single circumstance’ may turn the 
scales either in favour or against the 
party asserting this right. 

The answer to the learned Government 
Pleader’s contention in my opinion if 
that if Sunder Bux, after sending infor-i 
mabion to tlie thana, had quietly remainedj 
in the village till the thana authorities 
appeared, it was more than possible 
that those who trespassed on his field 
would have carried away the whole or a 
portion of his crops before the autho¬ 
rities could arrive. Ho was therefore 
justified in collecting his men and arming 
them if necessary sufficiently to prevent 
the crops being removed from his field inj 
the event of the police not arriving in* 
time. 

The next question is and this to my 
mind is the crucial question in the case: 
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what happened when Sander Bax and 
his party arrived on the field? As I have 
said we accept the version given by Sunder 
Bux in his first information report even 
as the learned Judge has apparently accept¬ 
ed it. That being so we find that when 
he arrived on the field with his party, 
Sunder Bux asked the trespassers why 
they were getting his field looted. This 
was a perfectly legitimate question for 
him to put. On this Ghansham imme¬ 
diately assaulted him with a lathi. We 
are of opinion that the moment this 
assault on Sunder Bus took place the 
right of private defence of person cer¬ 
tainly and of property as well probably 
iminodiabely arose and that for the subse¬ 
quent events the prosecution party in 
this case is to be held entirely and solely 
responsible. Had Sunder Bux on reach¬ 
ing the field immediately ordered his 
party to assault the trespassers, I might 
nob have been disposed, speaking for 
myself, to accede to the plea of the right 
of private defence having yet arisen; but 
thecircumstances hereare entirely differ¬ 
ent. The quarrel was forced on Sunder 
Bux when he wont merely to protect a 
possession which was his. Ho was there¬ 
fore entitled if violence was used to meet 
violence with violence and there is 
nothing whatever to indicate that he 
would not have been prepared to wait 
for the arrival of the police, if the initial 
violence had nob proceeded from the pro¬ 
secution party. Had the thaua been 
further away or public authority more 
difl’icult of access, I would have been pre¬ 
pared to hold that Sunder Bux had a 
right to drive the trespassers from his 
fields provided he did not exceed that 
right. Under these circumstances we are 
of opinion that the convictions and sen¬ 
tences in this case must be ?ot aside and 
wo hereby do so; and direct that the 
appellants bo immediately released or 
discharged from their bail. 

I dasiro to ad 1 one more word on the 
question of the sentences. In the coun¬ 
ter-case (Criminal Appeal No. 120of 1918) 
in which my learned brother has just 
delivered judgment with which judg¬ 
ment, I am in entire agreement the 
learned Sessions Judge imposed sentences 
of two years’ rigorous imprisonment 
on each of the only two per.sons who 
were convicted out of the 17 persons 
put on trial. Wo find it difiicult to 
appreciate the learned Judge's methods 


of apportioning sentences. On the side 
of Sunder Bus one man was killed as I 
have said, two others received several- 
injuries. On the other side only one 
man had a severe injury. Possession of 
the field lay admittedly with Sunder Bux 
and on the learned Judge's own fin.dings 
the riot which occurred originated with 
the wrongful acts of Ghansham and his- 
party. Yet we find that in this case the 
learned Sessions Judge has thought fit ta 
sentence one of the appellants to three 
years’ rigorous imprisonment and the 
others to 18 months’ rigorous imprison¬ 
ment each. It is sufficient to say that 
these sentences, in our opinion, are even 
if the accused could not have successfully- 
pleaded the right of private defence owing 
to some technicality, much toosevere and: 
based upon a complete misappreoiation of 
the extreme and sustained provocation 
which the accused in this case received. 

Atkinson, J. —I concur. 

V.S./r.K. Convictions set aside. 
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Ali Imam, J. 

Bhairo Prasad —Petitioner. 

v. 

Harihar Prasac^—Opposite Party. 

Civil Revn. No. 6 of 1918, Decided on 
8th April 1918, from an order of Dist. 
Judge, Saran. 

Criminal P. C. (1898). S. 195-(7)-Order 
as to sanction to prosecute by Subordmate 
Judge— Appeal lies to District Judge and net 

to High Court, 

Where a sanction to prosecute is granted or 
refused by a Subordinate Judge, an appeal against 
the order lies to the District Judge, and not to 
the High Court, even where the value of the suit 
out of which tho proceeding for sanction has 
arisen is beyond the apyellate jurisdiction of the 
District Judge. (P 313 C 2] 

Ram Prasad —for Petitioner. 

P. K. Sen and Sivanandan Rai —for 
Opposite party. 

Judgment.—The facts of this case 
are shortly these: The petitioner was 
defendant in an account suit before the 
Subordinate Judge of Saran and the op- 
posite party was tho plaintifl. The suit 
was valued at Bs. 19,000. It appears 
that there was a compromise recorded 
and the defendant was under the com¬ 
promise to pay Rs. 4,000 to the plaintiff. 
Some payments were made, and it appears 
that at one stage of the case an applica- 
tion was made by the plaintiff to execute 
the conipromiso decree to the extent of 
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about E.9. 3,000. A question was raised 
before the Subordinate Judge as to whe¬ 
ther or not by the various payments 
made by the defendant the decree ob¬ 
tained had been satisfied. This question 
culminated in an application by the 
defendant to the Subordinate Judge, pray¬ 
ing for sanction to prosecute the plaintiff 
under various sections of the Penal Code, 
and amongst them S. 2l0 of that Code. 
The learned Subordinate Judge duly 
granted the sanction under the latter 
section. There was an appeal preferred 
by the plaintiff to the learned District 
Judge praying for revocation of that sanc¬ 
tion. The learned District Judge enter¬ 
tained the application and revoked the 
sanction granted by the learned Subordi¬ 
nate Judge. The petitioner, being dis¬ 
satisfied with the order of revocation 
passed by the learned District Judge, has 
approached this Court and prays for the 
setting aside of that order. His applica¬ 
tion was admitted on the ground that the 
learned Judge had no jurisdiction to en- 
tertain an application with reference to 
a decree made in a suit valued at above 
Rs. 5.000. 

The contention of the petitioner is that 
the District Judge had no jurisdiction to 
revoke the sanction. Bubu Ram Prasad, 
who appeirs on behalf of the petitioner, 
contends tliat on a proper interpretation 
of S. 21, Act 12 of 1887, it would be clear 
that the District Judge is not the autho¬ 
rity to whom appeal from the Subordi¬ 
nate Judge ordinarily lies, and he con¬ 
tends that if that proposition he sound, 
under aub-Cl. (a), sub-S. 7, S. 195 of the 
Code, the District Judge would have no 
jurisdiction. I liavo carefully examined 
the language of S. 21 of that Act. It is 
evident that the legislature intended to 
classify the cases under which appeals 
would lie to the District Judge and to 
the High Court respectively. The legis- 
lature also makes it quite clear that the 
position of any proceeding arising out of 
an original suit should be on the same 
piano with tlie suit itself in matters of 
appeals therefrom. A reading of S. 21 of 
that Act therefore gives the result that 
all original suits not excse.ling in value 
Ra. 6.0C0 or any T)rocodure arising out of 
such suit would be subject to the appel¬ 
late jurisdiction of the District Judge 
and that any other case, whetlier an 
original suit or any proceeding arising 
therefrom would be subject to the appel¬ 


late jurisdiction of the High Court- 
Reading as I do this section, I feel no 
hesitation in holding that the learned 
Subordinate Judge’s Court is one from 
which some appeals lie to the High Court 
and some to the District Judge. In view* 
of the provision contained in S. 195,; 
Cl. (a), sub-Cl. (a), it is evident that the 
Court of inferior appellate jurisdiction 
would be the Court to which application 
for revocation of sanction must be made. 

I therefore hold that the District Judge 
had jurisdiction to entertain the applica- 
tion on which he passed his order revok- 
ing the sanction granted by the Subordi¬ 
nate Judge. 

Babu Ram Prasad contends that inas¬ 
much as the proceeding, in the course of 
which the alleged offence was committed 
and with reference to which sanction 
Nvas given, was one in execution ol a de¬ 
cree in an original suit of the value of 
more than Rs. 19,000, the jurisdiction of 
the District Judge was barred. Tliis is 
a contention wJtb which I am unable to 
be in sympathy. The point is concluded 
by the decision given in Maduray Pillay 
V. Eldetton (1) and Ganga Dei v. Sher 
Singh (2). These authorities have laid 
down that the valuation of the original 
suit, or for the matter of that of the pro¬ 
ceeding arising therefrom, is immaterial 
to the question as to the Court to which 
an application under S. 195, Criminal 
P. C.. for revocation or for order granting 
sanction should be njade. As I have 
held before, the question of valuation of 
the suit is of no importance for the dis¬ 
posal of the present application. The 
point is concluded by the language ofi 
sub-Cl. (a), sub-S. (7), S. 195 of the Code.I 
In the circumstances the application is' 
rejected. 

v.s./r.k. Application rejected. 

(1) [iSyoj 22 Cal. 4S7. 

(3) [laaoj 17 All. 51. 
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Roe and Coutts. JJ. 

Azhar Hussain —Appellant 

V. 

Satvlal Mariuari —Respondent. 

Appeal No. 393 of 1917, Decided on 
I7th July 19iS from appellate decree of 
Dist. Judge, Gaya. 

(a) Registration Act (1908), S. 74 — En¬ 
quiry under S. 74 is summary — Enquiry a& 
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to genuiness is to be made in suit under 
Specific Relief Act (1877), S. 39. 

It is tho intention of the Registration Act that 
the enquiry made under S. 74 should be a sum¬ 
mary one and that the real enquiry as to the 
geuuino character of the document should be 
made in a suit brought under S, 39, Specific 
Relief Act. [P 314 C 2) 

(b) Registration Act (1908), Ss. 74 and 82 
Result of criminal proceedings under S. 82 
can be taken into consideration by Regis¬ 
trar when making enquiry under S.'74. 

A criminal Court has full jurisdiction to 
enquire into the fact of execution of a document, 
when the party denying execution is present be¬ 
fore it as an accused under S. 82 and the result 
of that enquiry can be tahen into consideration 
by the Registrar when making an enquiry under 
8.74, of tho Act. tP 814 C2] 

Krishna Sahay and Kailaspati for 
Appellant:. 

Kuhoant Sahay and Nirsu Narain 
Si7igh —for Respondent. 

Judgment.—The plaintiff in this case 
asked for a declaration that a document 
which had been registered under S. 75, 
Registration Act, was a forgery, and in 
the alternative for a declaration that it 
was not registered in accordance with 
law. The finding of the Court below 
was that it is nob a forgery and that it 
was duly registered. The finding as to 
the genuine character of the document is 
a question of fact into which we cannot 
go. The allegation that the document 
was not duly registered is based upon the 
fact that on receiving a petition nomi¬ 
nally under S. 79, the Registrar treated 
it as a petition under S. 73, but instead 
o( summoning witnesses as contemplated 
under S. 74 awaited the result of erj™*- 
nal proceedings in which the executant 
who had denied his signature had been 

prosecuted for false denial of 
The plaintiff was convicted of falsely 
denv^og execution. The enquiry made 
ht the Registrar under S. 74 consisted 
solely of an examination of the criminal 
proceedings and 

cordance with them. It is su gested 
therefore that his order under b. 75 was 
without jurisdiction. In this connexion 
the case of Mata Dayal v. Queen.Em- 
2 )ress (l) is quoted. Now in the first 
place this case has reference to the cri- 
minal riglits of the parties, not to the 
civil rights, and in the second place it 
cannot ho denied that the Registrar has 
no power to delegate his enquiry to a 
Sub-Registrar and that therefore any 
enquiry that the Sub-Registrar might 

(l) [1^97] 24 Cal. 755. 


make would be an enquiry without lawful 
authority and the result of it should not 
be considered in coming to a conclusion 
upon the question of execution. 

But it cannot be denied that a crimi- 
nal Court has full jurisdiction to enquire 
into a fact of execution when the party 
denying execution is present before it as 
an accused under S. 82, Registration Act, 
and undoubtedly the result of that en¬ 
quiry would be a fact which might have 
been taken into consideration in the Re¬ 
gistrar’s Court. It is not clear moreover 
from the order sheet whether the alleged 
executant asked for any witnesses to be 
summoned, or suggested that any further 
enquiry should be made in the Regis¬ 
trar’s Court. In any case it seems to me 
that it was the intention of the Act that 
the enquiry made under S. 74 should be 
a summary enquiry, and that the real 
enquiry as to the genuine character of 
the document should be made in a suit 
brought under S. 39, Specific Relief Act. 

I oacnot say that the proceedings of the 
Registrar should be ignored as being en¬ 
tirely without jurisdiction or that his 
order for registration of the document 
was absolutely void. In this view the 
appeal must bo dismissed. The appeal is 
dismissed with costs. If the security for 
costs ordered by the learned Registrar 
took the form of a cash deposit, the ap¬ 
pellants are entitled to withdraw the 
cash deposit. 

v.S./r.K. Appeal dismissed. 
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Roe and Ali Imam, JJ. 

Soukhi Chand Sao—Petitioner. 

V. 

Emperor —Opposite Party. 

Criminal Revn. No. 328 of 1917, De¬ 
eded on 17bh December 1917, against 
irder of Sess. Judge, Monghyr, D/- 20th 
rulv 1917. 

(a) Penal Code (1860), S. 380 — Accused 
;oing to railway godown with carter CaHer 
emoving bag consisting of pilferings Ac 
lused accompanying carter to his house an 
aking delivery of bag — Accused and carter 

ire jointly guilty of theft. 

The accused went to a railway godown with a 
•artor Tho latter removed a bag from the go- 
lown and the accused accompanied the carter 
,0 his house and there took delivery of the bag. 
Che bag consisted of pilferings from a number 
)f bags consigned to diSerent persons : 

Held : that the bag being in the possession of 
ihe railway as bailee until it left the godown, 
ibe actually taking it out of the godown was 
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^heft and that the accused and the cartman were 
jointly guilty of theft. [P 315 C 1 ] 

(b) Criminal P. C. (1898), S. 439—Courts 
below have to find facts—Conviction under 
wrong section—High Court can revise section 
under which conviction is recorded. 


will therefore surrender to his bail and 
serve out the remainder of the sentence. 
v.S./r.k. Conviction altered. 

A. I, R. 1918 Patna 315 


It is for tho Courts below to find the facts and 
if they convict under a wrong section in a case 
in which no charge is framed, it is open to the 
High Court, if necessary, to revise the sccticn 
under which the couvictiou has been recorded 
without any further procesdiugs. [P 315 C 1] 

Gour Chandra Pal —for Petitioner. 

Mahommad Fakhruddin — for the 
Crown. 

Judgment. —The facta found in this 
case are that the petitioner Soukhi Chand 
went with a carter to a railway godown, 
that the carter removed a bag from the 
godown and that Soukhi Chand accom¬ 
panied the bag to his house and there 
took delivery of it. The bag was not 
goods that had been consigned to Scukhi 
Chand but consisted of pilferings from a 
number of bags consigned to others. On 
these facts Soukhi Chand and tho cart- 
man have been convicted under S. 411. 
The cartman is nob before us. Soukhi 
Chand applies that this conviction and 
sentence be revised on the ground, firstly, 
that the manner in which tho bag was 
made up was a pure surmise on the part 
of the Court below and, secondly, that 
the property, not having been identified 
as stolen from a particular person, can¬ 
not be held in law to be stolen property. 

On these two points we can see no 
(reason for interfering with the convic¬ 
tion. The property was in the posses¬ 
sion of the railway as bailees until it left 
the godown. Tho actually taking it out 
of the godown was theft, and it is clear 
that Soukhi Chand and the cartman were 
jointly guilty of theft. The learned vakil 
suggests that this was net a case made 
against him in tho Court below and that 
he is therefore entitled to a retrial We 
aroof opinion that it is for the Courts 
below to find the facts, and if they con¬ 
vict under a wrong section in a case in 
which no charge is framed, it is open to 
the High Court, if necessary, to revise 
tile section under which the conviction 
has been recorded without any further 
proceedings. We therefore alter the con¬ 
viction of Soukhi Chand to a conviction 
under S. 380, and direct that the sen¬ 
tence of three months’ rigorous imprison¬ 
ment be maintained. The petitioner 


Mullick and Thornhill, J J. 

Boukai Sahu —Decree-holder Appel¬ 

lant. 

V. 

Mosaheb Ali and others — Judgment- 
debtors—Respondents. 

Appeal No. 258 of 1917, Decided on 
2nd July 1918, from a decision of Dist. 
Judge. Purneah. 

(a) Civil P. C. (1908), O. 34. R. 6- Mort¬ 
gage decree — Application for persona) 
decree—Mortgagor can raise objection not 
adjudicated upon in suit. 

PlaintiS obtained a mortgage decree against 
tho defendant which ho.vever made no mention 
of the plaintiS’s right to proceed under O. 34, 
R. G, The sale proceeds of the mortgaged property 
did nob prove saficient to satisfy the decree and 
the plaintiS made an application iindet" O. 34, 
R. 6. The defendant objectsd that p^rt of the 
amount covered by the decree was barred at the 
time of the institution of tho suit: 

Held', that the defendant was not estopped 
from raising tho objection inasmuch as it had 
not bseu adjudicated upon in the suit. 

. . ^ [P 31G C 1] 

(b) Suits Valuation Act (1887). S. 11—Ob¬ 
jection to pecuniary jurisdiction not raised 

It cannot be raised before High Court. 

Whore amobjection to the pecuniarv 'jurisdic¬ 
tion of the lower appellate Court based on the 
valuation of the suit is not raised before that 
Court and the jurisdiction of that Court is ac¬ 
cepted tho objection cinnob be raised for tho 
first time before the High Court. [P310C2] 

Sivanarain Bose — forAppellant. 

Sadhanshu Kumar Mitra —for Res¬ 
pondents. 

Mullick, J.— The plaintiff sued upon 
a mortgige and obtained an ex parte pre¬ 
liminary decree in tho following terms: 

“The plaintiff’s claim being proved it is 
ordered that the suit be decreed ex parto with 
costjand intorestat 6 per cent. The defendants 
shall pay the decretal amount within six months 
from today. In default of payment fho mort¬ 
gaged property shall be sold in satisfaction of 
the decree.” 

It is alleged that the sale of tho mort¬ 
gaged property has not satisfied tho 
decree and tlio plaintiff desires to pro¬ 
ceed under O. 34. R. 6, Civil P. 0., 
against the other properties of the judg¬ 
ment-debtor. Now the Subordinate 
Judge declined to allow the judgment- 
debtor’s objection in regard to this ap¬ 
plication and to go into the question 
whether part of the amount covereJ by 
the decree was nob barred at the time of 
the institution of the suit. The D\s- 



191S 


316 Patna 


Bechu Sahxt V. Abjon (MuUick, J.) 


trict Judge in appeal has come to a differ¬ 
ent conclusion and he thinks that as 
the judgment-debtors had no opportunity 
of adducing evidence upon this point in 
the trial of the mortgage suit it is open 
to them in the proceedings under O. 34, 
ii. 6. to raise this point. In my opinion 
the learned District Judge is right. The 
decree made by the Subordinate Judge 
makes no mention of the plaintiff’s right 
to recover against the other properties 
'of the mortgagors, although the plaint 
contained a prayer to this effect. I do 
Inot in these circumstances see how there 
can be any estoppel against the mort¬ 
gagors. It is true that they had an op- 
jporbunity of raising the defence that 
they now wish bo raise and did not do 
sc, but Ddvertiieless the Court’s decree 
was nob founded upon the allegation of 
|bhe ijlaintiff as regards his rights to re- 
'covor from the other properties and 
there cm bo in my opinion no estoppel 
-jithor legal or equitable which would 
prevent the judgment-debtors from ask¬ 
ing for an adjudication upon a point 
which was not then adjudicated. This 
disposes of the merits of bbe appeal. 

A somewhat technical argument was 
next advanced as regards jurisdiction. It 
is said that the suit was valued by the 
plaintiff at Ks. 4,999-15-0 and there was 
in the plaint a prayer for interest pen- 
deuto lite. It is bo be noted that the 
plaintiff was careful to keep the value 
under Rs. 5,COO, but it is contended that 
the veal value of the suit was over 
ils, 5.000 aud the defendants ought to 
have appealoil nob to the District Judge, 
bub to the High Court. The valuation 
of the suit must be taken upon the value 
which the plaintiff put upon his own 
plaint, Ho did nob value the interest 
pendente lite which he claimed nor does 
it appear that the Court took any notice 
of the prayer because I do not find any 
mention in the decree of it. The ques- 
tion as to what is the actual value of the 
claim is a question of fact and we have 
no Gvidonce beforo us to show that the 
valuation was more thin Rs. 5,000 and 
so lb was accepted without any objection 
by any party in the Court of the District 
Judge. Therefore we have no materials 
here for holding that the valuation ex¬ 
ceeded Rs. 5,000 and the principle of 
Gulab Khan v. Abdul Wahah Khaii (l) 
does not apply^ Moreov e r S. 11, Suits 
' (iHlOoi] yi Cal. yoo. 


Valuation Act, seems to be an answer to 
the present contention in appeal. The- 
contention not having been raised at any 
stage in the Courts below and the juris¬ 
diction of the District Judge having been 
accepted we do not think it is open to 
tha appellant to raise it now for the 
first time in the High Court. The ap¬ 
peal therefore will be dismissed with, 
costs. 

Thornhill, J. —I agree. 

V.S./R.K. Appeal di&missed^ 
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Mullick and Atkinson, JJ, . 
Bechu Sahu —Defendant —Appellant. 


V. 

Arjun and another —Plaintiffs Defen¬ 
dants and Respondents. 

First Appeal No. 77 of 1916, Decided 
on 9th November 1917, from decision of 


Sub-Judge, Ranchi. , ,,, o .-o 

(a) Transfer of Property Act (1882), S. 68- 
—Provisions of S. 68 are designed to indem¬ 
nify mortgagee against disturbance in peace¬ 
ful enjoyment of properly—Mortgagee is not 
precluded from suing person without title, as 


trespasser. , . , , 

The provisions of S. 68 arc designed for the 

purpose of indomoifying the mortgagee against 
any disturbance in bis peaceful enjoyment of the 
property. They are provisions of an onabling 
nature, but they do not preclude a mortgagee 
who has been disturbed by a person claimmg 
without title from suing cbo trespasser according 
to the general law and claiming as against him a 
declaration of title and recovery of 

(b) Transfer of Property Act (1882), S. 68 
— Mortgagee can assert his rights against 
trespasser alone without claiming indemnity 

under S. 68« , 

There is nothing in law to debar the mortgages 
from assertiug bis rights against the trespasser 
alone without claiming the indemnity which 
S 6S empowers him to ciaim from bis mortgagor- 

LP 818 0 1] 


Bai Guru Sara7i Prosad — for AppeU 


lacts. 

Baikuntha Nath MiUer — for Eospon- 


deots. 

Mullick, J.—Defoudauts 4 and 5 exe¬ 
cuted a zarpeshgi mortgage in favour of 
plaintiff 1, Arjun Sahu, in respect of a 
half share in mauza Idri on 25tph August 
1900 for a period of four years from 1900 
to 1904. They were unable to pay either 
the principal or the interest and on 30th 
April 1910, a new contract was executed 
between the plaintiff and his son on the 
one hand and the defendants on the other* 
In this contract, defendants 1, 2 and 3, 
who were relatives of tha plaintiff Arjun 
Sahu, were brought in as additional mort- 
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gigees and ib was stipulated that the two 
plaintiffs now before us and these three 
additional mortgagees would advance a 
total sum of Bs. 8,832 to defendants 4 
and 5, taking as security a zarpeshgi of 
the whole mauzi for a period of eight 
years ; that is from 1967 to 1975 Sambab. 
corresponding to the years 1910 to 1918. 
In the sum secured by this mortgage, the 
share of the plaintiffs on account of prin¬ 
cipal and previous interest due was as¬ 
sessed at Bs. 5,000 : that of defendant 1 
at Bs. 1,624 ; and that of defendants 2 
and 3 at Bs. 2,203. Ib is to be noticed 
that a few days before the execution of 
this mortgage, namely, on 16bh March 
1910, plaintiff 1 executed an am mukhte- 
arnama in favour of defendant 1, em¬ 
powering him bo deal with the mortgaged 
property as his agent. 

We hear nothing further about the pro¬ 
perty till 1913, when we 6nd that on 23rd 
April of that year defendants 4 and 5 gave 
a mukarrari and zarpeshgi of the land to 
defendant 1 for a cousideration of Bupess 
8,999. The present suit has been brought 
by the plaintiffs on the ground that de¬ 
fendant 1, after having securel the 
management of the property, has dispos¬ 
sessed the plaintiffs from their share and 
declined to pay them any part of the usu¬ 
fruct. The primary prayer which the 
plaintiffs therefore make is one for decla¬ 
ration of title as mortgagees in the pro¬ 
perty. They also ask that ib be declared 
that their share in the principal mortgage 
money is Bs. 6,000 and that their interest 
in the 16 annas of the property is repre¬ 
sented by the fraction 9-7/23 They 
allege that defendant 1 has dispossessed 
them and they ask for a declaration of 
title and recovery of possession. As an 
alternative prayer they ask for refund of 
their share of the principal money and of 
the usufruct which has been misappro¬ 
priated by defendant 1. Defendants 2 
and 3 and the cosbarers of the plaintiffs 
did nob enter appearance and written 
statements were 61ed only by defondant 1 
and defendants 4 and 5. The main con¬ 
tention of defendant I was that after hav¬ 
ing obtained the mukarriri and zai’peshgi 
he came to a private arrangement with 
the two plaintiffs and defendants 2 and 3, 
i. e., all his co-mortgagees, by which 
they agree I to release the property on re- 
ooipt of their shares of the mortgage 
mousy and that he (defendant l) paid to 
plaintiff 1 the sum 'of Bs. 5,000 on 8th 


June 1913. He also alleges that he has 
paid defendants 2 and 4 in full but the 
exact dates of these payments are not dis¬ 
closed. The learned Subordinate Judge 
found that the story of payment either to 
the plaintiffs or defendants 2 and 3 was 
absolutely and entirely false. 

Defendant 1 tendered the mortgage 
bond of 30th April 1910 at the trial and 
asserted that the endorsement on the back 
of the bond showing the payment of 
Bs. 5,000 to the plaintiff Arjun Sahu on 
8bh June 1913 was genuine and valid. Ho 
also alleged that as an additional precau- 
bion, he took a receipt from Arjun Sahu 
for this amount; that receipt was at his 
instance marked as Hx. D. at the trial. 
The defendant contends that his posses¬ 
sion of the bond is proof of its satisfac¬ 
tion. It is no doubt a circumstance in 
his favour, but I am satisfied that the 
plaintiff’s explanation that the plaintiff 
entrusted him with the bond because he 
was the plaintiff’s agent is correct. As 
for the endorsement and the receipt the 
learned Subordinate Judge, after a very 
exhaustive examination of the evidence in 
the case, came to the deliberate conclusion 
that they were forgeries. There was a 
faint prayer in the plaint requesting the 
Court to give the plaintiffs a partition of 
the mauza. The learned Subordinate 
Judge refused that prayer on the ground 
that the interest of the mortgagees was 
not a permanent one, but he granted a 
decree for declaration of title and re¬ 
covery of possession. It became there¬ 
fore unnecessary to give the alternative 
relief for recovery of the plaintiffs’ ap¬ 
propriate share of the mortgage money. 
Against the above decree defendant 1 now 
appeals to us. 

The learned vakil for the appellant has 
relied mainly upon a point of law. He 
alleges that the plaintiffs are not entitled 
bo any relief against defendant 1. He 
contends that if the plaintiffs have been 
dispossessed either from the whole or 
part of their security, their procedure is 
to ask for relief under S. 68, T. P. Act ; 
and that they ought to proceed in tlm 
first instance against the mortgagors, de¬ 
fendants 4 and 5. In my opinion there 
is no substance in this contention. The 
provisions of S. 68, T, P. Act, are de¬ 
signed for the purpose of indemnifying 
the mortgagee against any disturbance in 
his peaceful enjoyment of the property.i 
They are provisions of an enabling nature, 



318 Patna 


191S 


Bechu Sahu V AbjUn (Mullick, J.) 


ibub they do not preclude a mortgagee who 
lhas been disturbed by a person claiming 
Iwithoub title from suing the trespasser 
according to the general law and claiming 
as against him a declaration of title and 
recovery of possession. There is nothing 
in law to debar the mortgagee from as¬ 
serting his rights against the trespasser 
alone without c’aiming the indemnity 
which S. 68 empowers him to claim from 
his mortgagor. In this connexion the 
learned vakil for the appellant has re¬ 
lied upon Pargan Pandey v. Maha- 
tam MayUo (ij. But we have care¬ 
fully examined that case and do not 
find anything in the decision of their 
Lordships of the Calcutta High Court 
which could reasonably support the 
argument which the learned vakil has 
addressed to us today. Therefore so far 
as the point of law is concerned, it fails. 

The crux of the case however lies in 
the question of the repayment of the 
sum of Rs. 5,000 alleged to have been 
made by defendant 1 to the plaintiffs on 
8bh June 1913. It is quite clear that 
defendant 1 is not a rich , 

accept the reasons given ^ ® 

Subordinate Judge for the finding that on 
the date of the alleged payment he could 
not possibly have had eo large a sum of 
monLy. The defendant s story is tha he 
Iiaid defendants 4 and 5 the full 

an^t^t out of ‘his 3“” 

sum“o Rs‘4 4l6, iTXe 

dant 1) ‘he off plaintiff 1. If 

thaTwas the case and defendant 1 

rriz rrto^irio a Lrs 

defendant i resui u 

the purpose of raising a sum of Rs. 5.000? 
No explanation has been given for bor¬ 
rowing a sum of Rs. 5.000 when, if he 
had Rs. 4,416 in hand, only the sum of 
Rs 500 was required for the purpose of 
paying off the plaintiff. The learned 
vaiiil for defendant 1 has suggested 
that possibly the balance was required 
for the purpose of paying off defendants 
2 and 3 and other creditors. But that 
is nob the case w'hich defendant i sought 
to make before the Cour.t below. He has 
adduced evidence showing the various 
loans by which he collected the sum of 
Rs. 5. 000 and ho has maintained through¬ 
out th at the mon ey borrowed, partly 
~7iy'[T‘J07] 0 0. L. J. 113. 


from his father, partly from Budhu Sahu 
and partly from Madbu Sudan Bhagafc,. 
were required solely for the purpose of 
making up the Rs. 5,000 due to plain¬ 
tiff 1. 

Turning next to the actual evidence by 
which these loans are supported, we find 
at the outset that defendant 1 has no 
corroboration for his story that the sum 
of Rs. 2,100 was paid to him by hia 
father. The learned Subordinate Judge 
has commented very strongly upon the 
fact that the father has studiously avoi¬ 
ded giving evidence in Court, and we 
agree that the absence of this witness 
raises a very strong suspicion against the 
defendant’s case We should have expec¬ 
ted that if the money bad m fact been 
paid the father would have been in a posi- 
tion to come forward and explain from 
what source that money was derived, a,nd 
to negative the contention cf the plain¬ 
tiffs that the father is a poor man and 
that it was quite impossible for him to 
find so large a sum as Es. 2,100 in order 
to assist bis son. Then as regards the 
sum of Rs. 500 alleged to have been lent 
on a band note by Budhu Sahu to defen¬ 
dant 1, the probabilities^are very strongly 
against the defendant s story. ^ Budhu 
has deposed in the case. He admits that 
at the time that he lent this sum to the 
defendant, namely, in Jeyt 19/0 Sambat> 
defendant 1 owed him another sum of 
Rs. 500 which was secured by a regis¬ 
tered mortgage deed. It is impossible to 
believe that a creditor would have been 
so foolish as to make an advance of 
Rs. 500 on a mere hand note, which by 
the way has nob been produced at alL 
when the debtor was still in arrears m 
respect of a similar debt secured by a 
registered document. Then again the 
evidence is conflicting as to the date of 
the ro-payment of this loan of Rs. 500. 
According to the defendant the money 
was not paid till the following Agran, 
bub Budhu himself tolls a totally differ¬ 
ent story and says that the money w’as 
paid two months after the date of the 
loan, which would be the month of 
Sraban. 

Finally there is the sum of Rs. 2,400, 
which is said to have been realized from 
an old debtor named Madhu Sudhan 
Bhagab who owed money to defendant 1. 
In support of the re-pa^’menb of this sum 
of Rs. 2,400, defendant 1 produces an en¬ 
dorsement, dateed 9bh Chait 1970, upon 
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the back of a mortgage deed executed by 
Madhu Sudhan. Madhu Sudhan’s story 
is that he had ooly Ra. 1,200 in hand 
and was obliged to borrow Rs. 3,000 
from one Jagirnath, out of which a sum 
of Rs. 1,800 was applied towards 
the re-payment of old loans due bo 
Jagarnath and the balance Rs. 1,200 
was paid to defendant 1. Now the 
mortgage deed in favour of Jagarnath has 
not been produced. The oral evidence is 
that the deed was executed after the 
money was paid by Jagarnath .to Madhu 
Sudhan. It is difficult to believe that 
Jagarnath would have paid so largo a sum 
as Rs. 1,200 without first of all getting 
his security. The story of a verbal loan 
followed by a mortgage has, in my opi¬ 
nion, been concocted for the purpose of 
corroborating the endorsement of Chait 
1970 at the back of Madhu Sudhan’s 
mortgage deed. 

So far therefore as the cash loans go. 
there is strong circumstantial evidence to 
support the story of the plaintiffs and to 
discredit the story of the defendants. It 
is also a suspicious circumstance that 
Budhu Sahu, the witness who has deposed 
in support of the loan of Rs. 500, is the 
son-in-law of Gopi Sahu who is related 
to defendant 1 and who is alleged to have 
played an important part in the fabrica¬ 
tion of the forged receipt and the forged 
endorsement of 8th June 1913. With 
regard to the evidence in proof of the 
endorsement and receipt, the leirned Sub¬ 
ordinate Julge has come to the conclusion 
that the witnesses who attested these 
documents are not entitled to any credit 
whatsoever. Both these documents are 
proved by tho scribe, Awadh Singh, by 
Harakh Sahu, D. Ws. 4, and by Udai 
Nath Pathak, D. W. 6. 

Awadh Singh is the illegitimate brother 
of defendant 4, who is alleged to bo in 
collusion with defendant 1 for the pur- 
poseo: Uspossessing the plaintiffs. Awadh 
Singh's evilcaco is very unsatisfactory 
and does not explain one very curious 
feature of the endorsement. It appears 
that tho endorsement purports to show 
that tho money was received by Arjun 
Sahu and others. The signature of Arjun 
Sahu alone appears at the bottom of the 
endorsement and Awalh Singh, when 
asked what he meant by the expression 
and others,” was totally unable to give 
any satisfactory explanation. All that he 
tells U3 is that Arjun Sahu dictated tho 
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terms of the endorsement and he wrote 
what Arjun Sahu wanted. I accept how¬ 
ever the inference drawn by the learned 
Subordinate Judge, namely, that Awadh 
Singh’s original intention vvas to make it 
appear that the other mortgagees also had' 
been paid off. 

With regard to Harakh and Udai, the 
learned Subordinate Judge has given good 
reasons for holding that they are not dis¬ 
interested witnesses. They are both per¬ 
sons in some way or other connected with 
defendant 1 or with Gopi Sahu, who is 
alleged to be one of the persons responsible 
for the forgeries. It is further a most 
remarkable fact that although there are 
ssveral witnesses to the endorsement and 
to the receipt, none of them are inhabi¬ 
tants of Sillagong where the payment is 
alleged to have been made, but come from 
other villages situated at a considerable 
distance from that village. For instance 
Udai is a resident of a village six miles 
off and states that he came there simply, 
at the request of defendant 5. Upon the 
evidence before him I am quite satisBed 
that the learned Subordinate Judge was 
right in refusing to accept the endorse¬ 
ment and the receipt as genuine docu¬ 
ments. 

Finally there is the circumstance that 
although defendants 2 and 3. are said to- 
have been paid off, no precaution was 
taken to get any acknowledgments from 
them. Tno learned Subordinate Judge 
was, in my opinion, perfectly right in 
drawing tho inference that the original 
object of the endorsement was to show 
that the whole mortgage had been satis¬ 
fied ; but it was subsequently considered 
more prudent to conspire only against the 
plaintiff Arjun, The learned Subordinate 
Judge has also commented upon the fact 
that the plaintiff's son Kanchan Sahu 
was admittedly not present when the 
payment was made and that no steps were 
taken to secure his signature. Flav ing 
regard to the fact that Arjun is 85 or 86 
years old, I think this was a serious aud 
supicious omission. The plaintiff Arjun 
who has given his evidence in this Court 
has impressed the learned Subordinate 
Judge very favourably, and I am satisfied 
that the learned Sul)ordinafc 0 Judge’s esti¬ 
mate was correct and that the endorse- 
ments and the receipt are clear forgeries. 

There is, moreover, very strong and 
conclusive corroboration in support of 
Arjun s story, Th.at corroboration lies in 
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the evidence of Santosh Kumar Bauerji, 
a pleader at Ranchi. That gentleman 
deposes that in February 1914, defen¬ 
dant 1 and the plaintiff Arjun came to 
him in order to settle their differences 
and that defendant 1 in his presence 
offered to pay to the plaintiff the sum of 
Rs. 3,000 out of the total Rs. 6,000 due 
to him on account of the zarpeshgi money; 
thib at the request of defendant 1 the 
pleader drew up a mortgage deed pro¬ 
posed to bs executed by defendant 1 in 
favour of Arjun. Tbe negotiations how- 
ever failed and there was some disagree- 
menb between defendant land the pleader 
in consequence of which defendant 1 was 
turned out of the house. If this pleader 
is believed, there is a complete end to 
the defendant’s case that the receipt and 
the endorsement were executed on 8th 
June 1913- The learned vakil for the 
appellant has been unable to show us any 
reason for disbelieving this pleader, whose 
cross examination in the Oourt below 
tends rather bo confirm than to shake the 
sbaboinenbs made by him in his examina- 
fcion.in.chief. It may be urged that the 
pleader was nob in a position to reraem- 
her the exact time when this conversa¬ 
tion in his house took place, but the 
reply to this is that the learned gaoble- 
tnan entrusted with the case of the dafen- 
dint in the Court below did not consider 
it necessary to pub any questions bo the 
plealer for the purpose of testing his 

memory. 

The result therefore is that the appeal 
fails and is dismissed with costs; the in¬ 
quiry as to mesne profits will proceed. 
'We cannot however leave this case wibh- 
xDUb taking some steps for the vindication 
public justice. The endorsement and 
the receipt pub forward by defendant 1 
were gross and impudent forgeries and it 
is necessary, in our opinion, to set the 
criminal law in motion. We have beared 
the learned vakils on both sides upon this 
point and we are satisfied that this is a 
case in which we should bake steps under 
S. 476. Criminal P. C. We direct that 
ihe case be laid before the Deputy Com¬ 
missioner of Ranchi under tbe provisions 
oi that section in order that he may sum¬ 
mon the accused Bechu Sahu and deter¬ 
mine whether he has committed any of¬ 
fence under Ss. 192, 4G7 and 471 or any 
other connected sections of the Indian 
Penal Code. The levrned vakil for the 
respondents underbakes that when re¬ 
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quired by the Deputy Commissioner or 
such other Magistrate as is deputed to 
hear the case his client will submit a list 
of witnesses for the prosecution. 
Atkinson. J. —I agree. 

V.s./e.k. Appeal dismissed* 
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Rob and Ali Imam, JJ, 

Manno Ghoudhry and another — Ap¬ 
pellants. 

V. 

Munshi Chaudhry —Respondent. 

First Appeal Nos. 331 and 483 of 1914, 
Decided on 2l8t November 1917, from 
decision of Sub-Judge. Darbbanga. 

(a) Partition—Private partition i* bar to 
re-partition. 

Tbe existence of a private {artition is a bar to 
the re*partitioa of property, fP 321 0 2] 

(b) Evidence Act (1 of 1872), S. 114—Par* 
tition acquiesced in—It can be inferred that 
parties or their predecessors interested 
must be parties to it. 

Where it is shown that tbe parties have 
acquiseced in tbe result of a partition, it must be 
presumed that they or their predecessorsdn-inter- 
est were parties to the original partition. 

[P 321 0 1] 

The fact that the original partition proceed* 
lags have been lost in antiquity is not a reason 
for disturbing divisions which have existed for a 
long period. IP 321 C 2] 

(c) Precedents — Decisions by Board of 
Revenue though not binding on High Court 
yet they cannot be overlooked. 

An order of tbe Board of Revenue is not evi¬ 
dence in a caso before the High Court, but the 
latter should not make a decree in dissonance 
with a decision of the Board without fully con¬ 
sidering and giving every respect to the reasons 
advanced in the making of that decision. 

£P 321 G 21 

P. K. Sen, Manmaiha Nath Muhher- 
jee, Ajindra Nath Mukherji, Hari B. 
Mukherji aud D. N. Sirkar —for Appel¬ 
lants. 

Abani Bhushan Mukherji, Mritunjoy 
Lai and Shashi M. Mullick —for Res¬ 
pondent. 

Roe, J. —These appeals arise out of a 
decree of the Subordinate Judge of Dar- 
bhanga, decreeing the suit of the plaintiff 
for a declaration that by reason of a 
former private partition of the Estate 
No. 4099kQOwaa3 Harshankerpur Jiwan, 
an order of the Board of Revenue direct¬ 
ing a revenue partition to proceed dated 
3L8t July 1912 is bad, and an injunction 
restraining the defendants from proceed¬ 
ing further with the .partition on the 
strength of that order. It is not sug¬ 
gested that the suit as framed is nob 
maintainable. It is said only that the 
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Board ol Revenue will nofc be bound by a 
deoision of this Court. It is clear that 
S. 25, Estates Partition Act, is no bar to 
the present proceedings, but we are con- 
fident that upon an application naade to 
civil Court for a relief of the character 
indicated in the plaint in the present 
suit, made within four months of an 
order under S. 29, the Board would 
direct further proceedings to be stayed. 
We do not feel it necessary to lay down 
as a rule of law that an order under 
€. 29 should be regarded as having been 
made upon that date when its finality is 
assured by the decision of the Board. 
These are not matters on which we have 
jurisdiction to pass orders, and we do 
not propose to do so. Upon the merits 
of the case it appears to us that it can¬ 
not be for a moment denied that there 
has been within the meaning of the 
Board’s Rulings contained in Rr. 5 to 7 
under S. 7 at p. 7 of the Partition Manual 
a definite division of the estate Tauzi 
No. 4099 into separate pattis enjoyed for 
very many years by the several pro¬ 
prietors without interference by one 
with the other. It is shown conclusively 
by the cadastral survey papers that the 
estate was held in separate pattis in 
1897. 

The date of the application for the par¬ 
tition was 1911. For 15 years the par¬ 
ties held their lands in accordance with 
the entries contained in the cadastral 
survey. The fact that the parties ac¬ 
quiesced in the cadastral survey for this 
length of time is in our view conclusive 
proof that even if they were not con¬ 
sulted at the time of the original parti¬ 
tion, they acquiesced in the original par¬ 
tition and have been holding their lands 
for more than 12 years in accordance 
with the original partition. As a point 
of law we tike it that where it is shown 
that the parties have acquiesced in the 
result of a partition, it must be presumed 
that they or their predecessors-in interest 
iwere parties to the original partition. 
We cannot allow share-holders in an 
estate to go on year after year giving the 
other aide occasion to believe that they 
accepted the arrangements made, and 
thea when the other side has made im¬ 
provements in that part of the property 
which has fallen to its share, to claim 
the benefits of the improvements on the 
grounl that there is no documentary evi¬ 
dence that they acquiesced in the original 
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arrangements. We have read with carej 
the arguments given by the Hon’ble 
Board in their order directing that the 
partition should proceed. This order we 
do not regard as evidence in the case, 
but we feel strongly that this Court 
should not make a decree in dissonance 
with a deoision of the Hon’ble Board 
without fully considering and giving 
every respect to the reasons advanced in 
the making of that deoision. The order 
of the Board is apparently based upon a 
consideration that the alleged partition 
of the estate divided into two shares of 
eight annas each is lost in antiquity and 
it is impossible to say who were parties 
to that partition. It is further stated 
that since that partition there have been 
created innumerable new interests and it 
is now necessary for these interests to be 
considered. With the greatest respect 
to the Hon’ble Board we would point out 
that it is to be presumed that all such 
new interests as have l)een created since 
the original division of the estate amount 
merely to devolution of the interests of 
the two parties who made the original 
partition. 

We, must presume further that the 
holders of these new interests are repre¬ 
sentatives of the original partitioners, 
and we mast bold that representativee- 
in-interest of the original partitioners 
are bound by the acts of the original par¬ 
titioners. We are satisfied upon the evi¬ 
dence on the record that from time im¬ 
memorial the parties have been holding 
these estate in separate shares, and the 
fact that the original partition proceed¬ 
ings have been lost in antiquity is not in 
our view a reason for disturbingdivleions 
which have existed for so long a period. 
We agree with the learned Subordinate! 
Judge -that the existence of a private 
partition is a bar to the repartition of 
property, and are satisfied that the 
plaintiff is entitled to a decree he has 
obtained. We note that one Manno 
Chaiidhry, the appellant in No. 331. is 
not represented at the hearing and we, 
therefore note that the definite state¬ 
ment made by him in the civil suit brought 
in the year 1872 has not been considered 
by us in evidence as against the appel¬ 
lant Ramdin Singh Chaudhry in First 
Appeal No 483. Our decision is l)asef'’ 
on the presumption arising out of the 
Bengal Tenancy Act. The entries in the 
finally published record in 1897 must he 
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presvimed to be correct until proved by 
evidence to be incorrect. The evidence 
on the record fails to show that the divi¬ 
sion of 1097 was incorrectly recorded by 
the cadastral survey party. The appeal 
ip dismissed with costs, in favour of the 
plaintifi’-respondent only. There will be 
no costs as between the appellants in 
First .\ 2 )peal No. 331 and the appellants 
in First Appeal No. 483. 

Imam, J. —I agree. 

v.S./r.k. Appeal dismissed. 
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Roe and Coutts, JJ. 

A/i. 7/fra Kiia —PlaintitT—Appellant. 

v. 

Palku Singh fxni\ others —Defendants 
P.espon dents. 

Appeal No. 322 of 1915, Decided on 
20t.h May 1918, from original Decree 

ci Suh-ludge, Patna. D/ 27th April 1915. 

(a) Transfer of Property Act (1882), 
S. 95 —Mortgage decree—Payment of decre¬ 
tal amount by co-mortgagor is redemption. 

Under S. 95, T. P. Act, where one of several 
iiortgagore redeems the mortgaged property and 
ohtaitrs posseesion thereof, ho has a charge on 
Iho share of each of the other co-mortgagors 
in the property for Ids proportiou of the ex¬ 
penses properly incurred in so redeeming aud 
obtaining possession. For the purposes oh this 
flection the payment of the balance duo upon 
the mortgage is as much a redemption as the 
payment of the whole snm due in a case in 
wbicii there has been no previous part-pavments. 

[P 323 O 2] 

(b) Transfer of Property Act (1882), 
S. 95 — S. 95 is not limited to cases of 
delivery of possession of usufructuary mort¬ 
gage. 

- Section 95 is not limited in its scope to cases 
in which delivery of possession of the property 
ivsolf is rendered possible by the fact that the 
mortgage was a usufructuary mortgage. It is 
also applicable to cases of simple mortgage where 
iho property not being in the possession of the 
mortgagee cannot be transferred to the party 
leleasing the security. [P 323 C 2] 

(c) Transfer of Properly Act (1882), 
S. 95— “Redeem" —Any action to cut bond 
by payment of money is redemption. 

In the ordinary sense tlie word ‘redeem’means 
VC buy back or set free by payment. The pro- 
i.Ofty is bound by the mortgage and any action 
taken to cut the bond by payment of money 
's redemption It is immaterial whether the 
mortgagor so far trusts the mortgagee as to 
leave the documout in bis possession or be 
insists upon the return of it and its cancel- 
Jaiion. [P 323 0 2] 

(d) Mortgege — Redemption — Right to 
redeem exists till confirmation of sale. 

Where tlie security is extinguisbed the property 
>K redeemed by the act which fxtin^ui.^hed 
f Hio right to reOctiiJ existe up to tlie time 

the ccii li iinut it n cf Ibe sale iu execuiieu oi 


(e) Transfer of Property Act (1682),- 
S. 95 — Suit for contribution for payment 
of mortgage money by co-mortgagor—Suit - 
is maintainable—Art. 132 applies—Limi¬ 
tation Act (1908), Art. 132, 

PlaintiS and defendant were co-mortgagors. 
The mortgagee obtained a decree on foot of 
the mortgage and part of the decretal amount 
was satisfied by several payments made by 
the plaiutifi and defendant at different times. 
The balance of the amount however was paid 
by the plaintiff alone and the property was 
tiiereby finally released from the mortgage. 
The plaintiff then brought a suit for contribu¬ 
tion against tbe defendant under S. 95- 

HcUl: that tbe payment mads by the plain¬ 
tiff amounted to a redemption within tbe 
meaning of S. 95, and that tbe plaintiff’s suit 
was therefore maintainablo under that eection 
aud was governed by Art. 132. [P 323 C 2] 

Muhammad Fakhruddin —for Appel¬ 
lant. 

Ganesh Dictt Singh, Sivanandan Popr 
Jalgobind Prosad Singh, Gangadhar 
Das, Krishna Sahay, Nagendranath Sen 
Gupta, Kailash Pati, Mrilunjoy Lai 
and D. N. Sircar —for Respondents. 

Judgment.— In this case the plaintiffs- 
were co-mortgagors with the defendants 
in a transaction with the late Babu Salig 
Ram Singh. Babu Salig Ram Singh 
obtained a decree upon the mortgage-bond 
on 6th February 1902 and between that 
date and the 19th November 1905 several 
payments were made by one or other of 
the CO- mortgagors in order to avert the 
sale of the property under S. 89, T. P. 
Act. On 19th November 1905 the balance 
of the decretal amount of debt not paid 
was Rs. 20,940-12-0, and it is not disputed 
that the whole of this sum was paid 
into Court by the plaintiff only, nor 
is it disputed that in consequence of this 
payment no further action has been taken 
by the mortgagee-decree holder or that by 
the payment made tbe plaintiff finally 
released the property. The plaintiff now 
sues for contribution from his co-mort- 
gagofs and seeks to bring his suit within 
the pei'iod of limitation on the basis of 
S. 95, T. P. Act, by which he may be 
said to have acquired a charge upon 
the property mortgaged. The suit being 
then a suit upon a lien or charge would be 
covered by Art. 132, Lim. Schedule. The 
learned Subordinate Judge was of opinion 
that inasmuch as the co mortgagors had 
jointly made payments earlier in the 
history of this mortgage, the payment 
by the plaintiff of the sum outstanding 
in November 1905 was not a redemption 
within the meaning ol S 95. He tliere- 
fore dismissed the plaintifl’s suit as 
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barred by limitation. Against this de¬ 
cision the plaintiff appeals. W'e are not 
in sympathy with iho reasons given by 
the learned Subordinate Judge for his 
dismissal of the suit. Under S.95, T. P. 
Act, where one of several mortgagors 
redeems the mortgaged property and 
obtains possession thereof, he has a 
charge on the share of each of the other 
co-mortgagors in the property for his 
^proportion of the expenses properly in- 
jCurre<l in so redeeming and obtaining 
possession. 

^Vithout doubt in the ordinary sense 
of the word “redeem” the payment of the 
balance due upon the mortgage is as 
much a redemption as the payment of 
the whole sum due in a case in which 
there has been no previous part-payment. 
The points for consideration and argued 
before us by the learned Rai Bahadur 
have been, Brstly, that within the terms 
of the argument at the Bar by Mr. Mahen- 

draNath Roy and Mr. Digamber Chatterjea 

in the case of Bihijan Bihi v. Sachi 
Bcwah (1) the right to pay into Court 
the amount duo under a mortgage decree 
is nob a true right to redeem, but a right 
to pay up the decretal amount under 
S. 291, Civil P. C., which does not 
involve a delivery of the mortgage-deed. 
And it is urged that decision in case did 
nob constitute in the judgment.debtor 
a right to redeem in the sense contem¬ 
plated by Sa, 60 and 96, but merely a 
right to satisfy the decree made and 
that both in this case and in the case 
oi Kedar Nath Bant v. Bali Churn Bam 
(2) the learned Judges used the words 
right to redeem” in a loose sense and 
nob in the strict sense. Granting for 
the sake of argument that the learned 
Judges did intend to say no more than 
that the judgment.debtor had a right to 
pay up tlie morbgage-debt, weare required 
to consider whether under S. 60, T. P. 
Act. the right to redeem is limited to 
the right to take back the mortgage 
document. In our view this would be 
putting a far too narrow construction 
upon the section. In the ordinary sense, 
the word “redeem” means to buy back 
or set free by payment. The property is 
bound by the mortgage, and any action 
taken to cut the bond by payment of 
money is a redemption. It is immaterial 
pother the mortgagor so far trusts the 

(1) [l‘J04] 3XCII7~8 o5: -- 

(2) [L808] 25 CiJ. 703.(P._B,', 


Singh v. Emperor Patna 323 

mortgagee as to leave the document in 
his possession or whether he insists upon 
the return of it and its Cancellation- 
Redemption is effected by the releasing 
of the security and this is clear from 
the use in S. 89 of the terms “the right 
to redeem” and “the security” in con¬ 
junction. The clause runs: “And there¬ 
upon the defendant’s right to redeem and 
the security shall both be extinguished.” 
We hold that where the security is ex-, 
tinguished the property is redeemed byi 
the act which extinguished it. Upom 
this conclusion there is no further defence' 
to the suits except upon equitable grounds, 
for the Full Bench decision which 
we have quoted is authority for the pro^ 
position that the right to redeem exists 
up to the time of the confirmation of the 
sale and the decision of the Judicial 
Committee in the case of Ahmad Wali 
Khan v. Shamsh-ul-Jahan Begam (3) isj 
authority for the proposition that S. 95 I 
is not limited in its scope to cases in 
which delivery of possession of the 
property itself is rendered possible by 
the fact that the mortgage was a usufruc¬ 
tuary mortgage. It is also applicable 
to cases of simple mortgage where the 
property, not being in the possession 
of the mortgagee, cannot be transferred 
bo the party releasing the security. We 
are therefore of opinion that the suit 
was wrongly dismissed on the prelimi- 
nary point. We set aside the order by 
which it was dismissed and remand the 
case that it may be now heard upon the 
merits. The costs of this hearing will 
follow the final result of the suit. The 
appellant is entitled to a certificate 
entitling him to a refund of the court-fees 
paid on this appeal. 

v.s./u.K. Case remanded. 

(3) [lOOGj 28 AllV 4~82^3”T.'a. 81 (P. 0.).- 
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Sardar Singh and another —Accused — 
Petitioners. 

V. 

Opposite Party. 

Criminal Revn. No. -i:38 of 1917 Deci 
dod on 19th December 1917, from order 
of Sub. DivJ. Magistrate, Banka D'. 
2‘.ind Juno I9l7. 

(a) Bengal Tenancy Act (1885> S 23_ 

Tenure-holder can cut trees 

A permanent tenure-holder ' is entitled to cat 
down trees sjtuato within his tenure. Tfo can 
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oDly be prevented from doing so bj the land- 
lord showing a custom contrary to the right of 
the tenure-holder. [P326 0 1 ] 

Whatever tho tenant, whether he be a tenure- 
holder or a lessee, has grown upon the land that 
belongs to him. [F 326 G 1, 2] 

(b) Penal Code (1860), S. 425—Cutting 
down of trees without impairing value does 
not amount to mischief. 


Where there is a dispute between the parties 
as to the ownership of a tree and one of them 
cuts it down, the case is beyond the cognisance 
of a criminal Court and outside the scope of 
S. 425. The cutting down of a tree does not 
amount to mischief unless it destroys or dimi¬ 
nishes the dignity or value of the tree. 

[P 326 0 21 

Lain Mohan Ghose —for Petitioner. 

G, C. Pal —for the Crown. 


Judgment. —This is an application 
af^ainst the order of the Sub-Divisional 
Magistrate of Banka, dated 22nd June 
1917. convicting the petitioners under 
S. 426. I. P. 0. Petitioner 2 is the 
servant of petitioner!. The conviction 
is in respect of a bar tree said to “a-vo 
been out by the petitioners in Mauza 
Ghutia. The plaintiff’s master is the 
mukarraridar of this village. Accused 1 
was recorded in the Survey Becord of 
Rights as malguzar istamrari lekm mu- 

karrari nahin. The Record of Rights 
was finally publiehea in 1917 The plam 
fiff’s master, Jamoa Prasad, disputed the 

of this entry as to the status 
:rpeatirerl -der S. 106, Bee^Ten. Act. 
Kill fche Assistant Settlement Officer by 
hU decision of 14bhOcbober 1909 dismiss¬ 
ed the claim of Jamna Prasad and upheld 
the entry iu the Survey Record. The 
basis of the claim of Jamna Prasad was 
that petitioner 1 had only a lease of the 
village for a temporary period and that 
he was only a mustajir, or lessee, and 
had no right to remain in possession of 
the village after the expiry of the lease. 
He wanted a note to that effe^ to be 
made in the Survey Record of lights. 
The entry in the Record of Rights 
amounts to a recognition of petitioner 1 
as a permanent tenure-holder. The As¬ 
sistant Settlement Officer came to the 
conclusion that tho petitioner was in 
noss 'ssion of the village by virtue of a 
patta oxeiute] in his favour in 1262. 
This pabta is referred to in the judgment 
of the Magistrate as Ex. A. By this 
patta the petitioner obtained right and 
pos=es 5 ion over the village with the trees 
and the jungles situate therein.^ Tho 
petitioners claimed before the Assistant 
Settlement Officer that they had been 


cultivating the lands of the village and 
had reclaimed jungles. This was accept- 
ed by the Assistant Settlement Officer 
and it was further held that the subse¬ 
quent kabuliyats said to have been exe¬ 
cuted by the petitioners did not affect 
their title, which was oorreoted by the 
original lease of 1262. Two of these ka- 
bnliyats have been referred to in the 
judgment of the Assistant Settlement 
Officer as Bxs. 2 and 3, namely, the one 
dated 24th Paus 1305 and the other 20th 
Kartik 1315. The latter one was an ap. 
plication made by the petitioner to Jam¬ 
na Prasad for permission to cut down 
two sal trees for the purpose of using 
the timber thereof in the house which 
was being constructed by him. 

The trees are said to be situate in 
Ranicbarana and in the orchard of Kuli 
Roy of Singahua There is no mention 
of Ghutia in this application and it is pot 
known therefore whether the application 
at all related to any trees in the village 
in question. The decision of the Assis¬ 
tant Settlement Officer was upheld in 
appeal by the District Judge of Bhagal- 
pur on 30bh March 1910. In or about the 
year 1913 Jamna Prasad brought a civil 
suit against Sukh Dal and others for re¬ 
covery of Rs. 120, price of six sal trees 
said bo have been cut and removed by 
the defendants from the B^hera jungle. 
The suit was dismissed by the Munsif by 
his judgment of 19th February 1914, upon 
the ground that it was not proved that 
the trees were at all cut by the defen¬ 
dants. It was in that case alleged by the 
plaintiff’s witnesses, that one Biranohi 
cut the trees. The Munsif held that 
Biranohi was nob a defendant and there¬ 
fore the plaintiffs could not obtain any 
decree in that case. The Munsif however 

upon issues, which runs as follows, 

"Are the tenants of the plaintiff take wood 
from his jungle without payment of any price 
under any custom.” 

Held that the defendants could nob 
take wood without payment of price. 
Before discussing this issue, the Munsif 
prefaced it by saying that it is unneces¬ 
sary to decide it inasmuch as the suit of 
the plaintiff was dismissed upon facts. 
The judgmentof the Munsif has also been 
referred to in the judgment of the Sub- 
Divisional Magistrate in this case. The 
above is in short the history regarding 
the dispute between the parties as bo the 
status of petitioner 1 in the village and 
as to the petitioners’ right in the tree 
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situate in that village. The present occur¬ 
rence is said to have taken place on 16th 
Febraary 1917. It is said that the peti¬ 
tioners cut a branch of a bar tree. Jam- 
na Prasad the plaintiff lodged an infor¬ 
mation before the Police. On 6th March 
1917 the Magistrate declined to issue 
warrants against the petitioners upon the 
ground that he felt “doubt if the branches 
bad been cut dishonestly” by the peti¬ 
tioners and held a judicial inquiry. On 
6th April 1917 he looked into the survey 
papers referred to above and other evi¬ 
dence adduced by the complainant and 
after hearing both the parties passed the 
following order; 

“It appears that the 6ar or barged tree with 
respect to which an offence is said to have been 
committed stands on a piece of holding be* 
longing to Jhajhu Mahto. The holding is in 
Mauza Tona Pathar, which is within the mus- 
tajri of the accused Sardar Singh. The oom* 
plainant’s master Thakuc Jamna Prasad, is the 
mukarraridar of the Mauza. In the Survey 
Records it is not mentioned in whose possession 
the bargad tree is. In the absence of any evi* 
dence in the Survey Records to the contrary the 
tree may be said to be in the holding of Jhajhu 
Mahto cr his representative. The tree does not 
beat any fruit which is taken by anybody. It 
is extremely doubtful that the mukarraridar is 
in the possession of a tree standing on the hold¬ 
ing of another. It is questionable as to whether 
the tenant, or the tenure* bolder (the accused) or 
the superior landlord (the complainant's master) 
is in actual possession of the tree the branches of 
which have been cut. I cannot therefore hold 
that the accused who is the tenure-holder dis¬ 
honestly out the tree from the possession of 
the mukarraridar aad so no cognizable offence is 
made out. Enter non-cognizable, S. 426, I. P. C.” 

Nine daya after tbe above order on 14th 
April the oomplaioant filed a complaint 
before the same Magistrate. In hia state¬ 
ment on oath recorded by the Magistrate 
on the back of the complainant’s petition 
he admitted that * information was lodg¬ 
ed at the Thaua, but as the case did not 
proceed I have come to complain.” The 
Sub-Divisional Magistrate straightway 
upon that complaint ordered the accused 
to be summoned under S. 426, I. P, C. 
The complainant stated to him that the 
matter did not proceed on tbo inforaia- 
tion given to him by the Polios. The 
Magistrate had upon a judicial inquiry 
come to the conclusion that the posses¬ 
sion of the tree was not proved to be 
with the complainant and there was no 
dishonest intention of the accused in cut¬ 
ting away the tree, I do not know why 
in the face of his own finding the Sub- 
Divisional Magistrate thought it fit upon 


tbe complainant’s petition in respect of 
tbe same occurrence to issue summons 
against the accused persons. It is also 
not known whether the Magistrate looked 
into his former order at all, or in the 
course of tbe hearing of the present case 
whether his attention was ever drawn 
to it. In the judgment in revision the 
Sub-Divisional Magistrate does not 
make any reference to his order of the 
5th April 1917 referred to above and 
surely it was expected that he would 
either before summoning tbe accused, or 
in the judgment, give reasons for bis- 
taking a different view from what he had 
taken at the earlier stage of tbe case. 1 
am therefore entitled to infer from thie 
that if the Magistrate bad known of bis 
other order refusing to take cognizance of 
the offence he would not have summoned 
the accused in this case. The cutting of 
thetree is admitted. Thequestion before 
the Magistrate therefore was as to 
whether tbe cutting of the tree consti¬ 
tuted mischief under S. 425, I. P. C. All 
that the Magistrate finds is that the 
accused knew that they had no right to 
cut the tree and therefore they acteddis- 
honesbly in doing so. This finding is 
based upon the judgment of the Munsif 
referred to above of February 1914 and 
upon the kabullyat of 1305 and upon 
the application made by petitioner 1. 
Tbe two latter documents may be dis¬ 
pensed with summarily. The first docu¬ 
ment has been already held by the Assis¬ 
tant Settlement Officer as not sufficient to 
destroy the right of the petitioner which 
he had got in the village by virtue of the 
patta of 1263. 

The applio^tion, as already said above, 
does not refer at all to this village and 
even if it did, we do not know the cir¬ 
cumstances under which that application 
was made and it cannot possibly takeaway 
the right that the petitioner had in the 
villageand the trees situate therein. The 
only document of any importance is the 
judgment of the Munsif. This judgment 
referred to jungle Bahera and bo which 
the petitioners wore nob parties at all. It 
has not been at all contended by the 
learned vakil for the respondent that the 
judgment is at all binding upon the peti¬ 
tioners. At the best the judgment 
may be admissible evidence under S. 13, 
Evidence Act, as an instance of a transac¬ 
tion in which the custom was set up by 
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one of the iutereabed parties. The ques¬ 
tion here is whether the dispute that 
arose between the petitioner and the 
opposite party in the survey and there- 
after as regards their respective rights'in 
the village has at all been settled by any 
competent Court. The judgment of the 
jMuDsif is not afc all binding aud cannot 
be taken as finally settling the depute. 
The Assistant Settlement Officer’s judg- 
ment upheld by the Special Judge under 
S. 106 is a judgment inter partes. It 
decides once for all the status that the 
accused had in the village. The status 
was that of a permanent tenure holder. 
The right of the permanent tenure holder 
.cannot be disputed as regards the trees 
situate within the tenure. In the case of 
an occupancy raiyat under S. 23. Ben. 
Ten. Act, a tenant is entitled to cut down 
the trees, lie can only be prevented from 
doing so I)y thelaodlordshovvingacustom 
contrary to the right of the tenant. The 
principle underlying this section applies 
with greater force in the case of a per¬ 
manent tenure.holder. It is nob for me 
at this stage to say anything as bo the 
view that was taken bytheMunsif in that 
case, but it is sufficient to say that the 
onus of the custom lies upon the landlord. 

The tree in question stands upon plot 
No. 1090, khata No. 79, and the entry 
is ghair ma rua raalguzar. The word 
malguzar is important, for the entry 
against the name of the petitioner is 
malguzar istumbari. The entry therefore 
means that No. 1090 was recorded as being 
in the khas possession of the petitioner 
as a tenure-holder thereof. No tree has 
been shown as standing in this particular 
plot in the Survey Record of Rights. This 
is explained by the petitioners by saying 
that the tree in question was planted on 
Che land subsequontto the Survey Record 
of Rights which happened in 1907. The 
comi>lainant has not in this case shown 
that the tree was planted by him. We 
have to accept the Survey Record as 
correct. There was no tree in existence, 
and even supposing for a moment that the 
right of the mukarraridar was in respect 
of the tree, ho can possibly have no right 
in the trees that were planted by the man 
in possession of the land so long as the 
lease of the petitioner continues. It is 
not at all.tbe case of the other side that 
, the lease has expired. Only bhesbabus is 
I disputed. Whateverthe tenant, whether 
he be a tenure-holder or a lessee, has 
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grown npon the land, that belongs tohim.I 
This fact of the case has nob at all been' 
noticed by the Sub-divisional Magistrate. 
The question is one which could not be 
decided in any criminal Oourt. It is 
obvious from the history of the dispute 
between the parties that after the survey 
the parties are trying to assert their right 
over the trees in the village and to drive 
the opposite party to the civil Court. A 
criminal Court should therefore be care¬ 
ful in giving any advantage bo any of the 
parties over his adversary. The learned 
Magistrate admits that the petitioner is 
in possession of the village. He claims 
the trees as belonging to him and he has 
a right bo cub the trees. The opposite 
party has ample opportunity to go to a 
civil Court and establish his right. The 
case is similar to that oiShakur Mahomed 
V. Chunder Mohun Sha (1). I will 
borrow tho language of that decision on 
the particular point, for it seems to me 
that every word of it applies bo the 
present case: 

‘*Now, as bamboo is a thing which is grown to 
be cut, the cutting and removing it does not 
amount to its destruction or other injury defined 
above. If there be any dishonest intention, the 
act of the offender in causing a wrongful loss to 
the complainant would amount to theft, and not 
mischief; but it seems to me clear from cem* 
plaiuant's own statement and certain documents 
filed by the accused that there is a dispute regard¬ 
ing the title to the land on which the bamboos 
said to have been out and removed were situated. 
On these grounds I think the older of Deputy 
Magistrate convicting the accused of mischief is 
wrong in law- and should be set aside.” 

I have taken pains to give in this judg¬ 
ment at the very outset the facts to show 
that there isadispute between the parties. 

I therefore hold that the case was beyond 
the cognizance of the criminal Court and 
outside the scope of S. 425. This is 
enough to set aside the order of the Sub- 
divisional Magistrate. There is one 
thing more which to my mind goes to show 
that the conviotion should be set aside. 
The facts found by the Magistrate were 
such as do uot warrant any conviction 
under S. 425. He does not at all find 
that the cutting of the tree in question 
did at all destroy or diminish the dignity 
or value of it. The petitioner is said to 
have cut it for the purpose of fuel. If 
the branch of the tree was fit for fuel, 
then there was no mischief done to it 
although theft may have been committed 
by taking it away from the possession of 

(1) [1874] 21 W, R. 0r.-38. 
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the oomplainant's master. There is no 
finding upon this point. The attention 
of the Magistrate was not at all directed 
to this. The above authorities as well as 
the case of Miras Choiukidar, In the 
matter of (2), where it was held that the 
cutting of paddy would not constitute 
mischief unless it diminished its utility 
or value on account of its being not ripe, 
are on all fours with the present case. 
Upon the above grounds I set aside the 
conviction and the sentence, aud the fine, 
if paid, be refunded. 

v.s./R.K. Conviction set aside 

" {‘2) [1903] 7 C. \V. N. 713. 
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Twala Prasad, J. 

Daroga hal and others —Defendants — 
Appellants. 

. V. 

Devi Lai —Plaintiff—ilespondent. 

Appeal No. 694 of 1917, Decided on 
29th October 1918, from appellate decree 
of Sub-Judge, Patna. 

Easements Act (1882), S. 13—What is ease* 
ment of necessity and when it arises stated 
— Necessity must exist before law will com¬ 
pel a party to grant it. 

An eaBemeat of necessity can only arise when 
the property cannot be used at all without the 
easement, and not where the easement is merely 
necessary to the reasonable enjoyment of the 
property. ' [P 328 C 2] 

An easement of necessity points to the fact 
that there must be absolute necessity before the 
law will compel a Iand*owner to submit to so 
detrimental a right as an easement in his land, 
a right In reality, though not in theory, im¬ 
posed on his land against hie will. {.P 328 C 2] 

P. K. Sen —for Appellants. 

Syed Mohmud and D. N. Sircar —for 
Respondent. 

Judgment.—This appeal relates to a 
question of easement claimed by the 
plaintiff. The plaintiff and the defen¬ 
dant are cousins and there was a partition 
between them in the year 1904, when all 
their properties, immovable and moveable, 
were divided between them. There were 
two contiguous houses owned by them 
jointly. On partition the eastern one 
fell to the share of the defendant and the 
western to tliat of the plaintiff. Prior 
to the partition there was a doorway 
between the two houses and other neces¬ 
sary raciuirernents which were suitable 
for the enjoyment of the occupants of 
both the houses. In the building allotted 
to the plaintiff there is a third storey or 
second floor, the access to which was 
through the terrace or mundera apper¬ 


taining to the building allotted to the 
defendant. The defendant interfered with 
this passage and closed up the \yay to it. 
The plaintiff therefore instituted the 
suit out of which this appeal has arisen, 
for a declaration that the defendant had 
no right to interfere with the plaintift’ in 
the use of the terrace B C in the map 
attached to the plaint and for a perpetual 
injunction against him. This claim in 
the plaint was based upon the fact that 
the way to the third storey was in exis¬ 
tence prior to the date of the partition 
and had since been continuously and 
without any interruption used and en¬ 
joyed by the plaintiff up to the time of 
the intei’ferenca on the part of the de¬ 
fendant. The right of the plaintiff to 
use the terrace In dispute was disputed 
by the defendant. The princii'al issue 
raised in the case was issue 3 : 

“Has the plaintiff acquired any right of ease¬ 
ment in the property in dispute and has he any 
right to restrain the defendant from closing the 
door and passage?” 

The Munsif who tried the case held 
that the plaintiff did not prove his right 
to use the disputed land which is a part 
of the defendant's building as an easement 
for 20 years, and therefore had no right 
accrued to him. In dealing with this 
issue the Munsif observed that in the 
plaint the right of easement claimed is 
said to have been acquired by user. On 
appeal the learned Subordinate Judge 
reversed the decision of the Munsif and 
decreed the plaintiff’s suit. The finding 
of the Munsif that the plaintift’ failed to 
prove that he had acquired under the 
law the right of easement upon the 
ground of user has not been disturbed by 
the learned Subordinate Judge. In this 
appeal it is not disputed by t!ie learned 
counsel on behalf of the respondent that 
the plaintiff’s right of easement on the 
ground of user must fail. The learned 
Subordinate Judge however has granted 
the plaintiff’s right to the use of the 
defendant’s land as an easement of neces¬ 
sity. It is objected on behalf of the 
defendant that the lower Court was 
wrong in giving decree to the plaintiff 
upon the aforesaid ground as it was not 
urged in the plaint. The objection was 
however overruled on the ground that 
there was nothing to show in the plaint 
that the plaintiff claimed a right of ease¬ 
ment of user and not a right of easement 
of necessity. Reading the plaint and the 
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issues, it is difficult to support the Sub¬ 
ordinate Judge in this view; but it is not 
necessary to pursue this point further, 
for admitting that the plaintiff was en¬ 
titled in appeal before the Court below 
to raise the point, it is obvious that the 
of the Court below that the plain¬ 
tiff is entitled to the right of way claimed 
as an easement of necessity cannot be 
supported. 

The plaintiff has not produced any 
partition deed. On the other hand, the 
dead of the agreement of partition exe. 
outed by him in favour of the defendant 
has been produced by the latter and is 
marked Ex. J. The Munsif clearly says 
in his judgment that there is no trace in 
this deed of agreement, Ex. J, of the 
right sot up on behalf of the plaintiff. 
The Subordinate Judge also has accepted 
this in the following words: 

'‘On referring to the partitioQ*deed it appears 
that there is provision for closing a common 
passage and a drain and it was silent as to the 
way loading to the third storey whioh has now 
fallen into the plaintiff's share.” 

I have also gone through this deed, 
and it appears to me that the Courts 
below are correct in the view that in it 
there is absolutely no mention of the 
path claimed by the plaintiff. The right 
of the plaintiff to the use of the defen¬ 
dant’s terrace as a way for the plaintiff 
to his third storey has not been expressly 
granted or reserved in the deed. There 
is no reservation by implication even of 
any such right in the deed, not even ex¬ 
pressions of a general right to the use of 
the building allotted to him, such as 
appurtenances ”, “ appertaining ” or 

“rights and accompaniments” or “existing 
rights”, or “rights used occupied and 
enjoyed”, find a place in the document. 

It is needless therefore to consider the 
authorities quoted at the Bar, whioh have 
construed the aforesaid expressions as 
being sufficient or insufficient as convey¬ 
ing the right bo the use of certain ease¬ 
ments. rt is true that the terrace in the 
defendant’s building was used as a passage 
to the third storey when both the houses 
wore jointly owned hy tlie plaintiff and 
the defendant and that the plaintiff has 
not constructed any other way to the 
third storey. The finding of the Court 
below is that 

'‘even after partition the plaintiff has been using 
this way which is the only way to go up to the 
third storey and without which the chhat is 
unapproachable, for h very long time without* 
tiDy ebjeotion.” 
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But there is no finding, and my atten¬ 
tion has nob been invited to any evidence 
on the record, that the plaintiff could 
not in any way construct a passage from 
his own land leading to the third storey 
in question. No doubt the passage in 
question might be the most convenient 
way for the plaintiff and that it was used 
80 long by him. The plaintiff ought to 
have exhausted all possible ways of com¬ 
munication to the third storey. On bhn 
record, as it stands, it is impossible to 
hold that it was the only way by whioh 
the plaintiff’ could enjoy the use of the 
house after the partition. Indeed look¬ 
ing again at the plan of the house annexed 
to the plaint, which might be treated as 
a part of the judgment, it is obvious that 
from his own house on different points 
the plaintiff could construct a staircase 
leading to the third storey in question.. 
Whatever may have been the views be¬ 
fore the question has been set at rest by 
the decision in the well-known case of 
Wheeldon v. Burrows (l) That case 
was followed in the case of Union Light¬ 
erage Co. V. London Graving Dock Go, 
(2) and recently in the case of Boy v. 
Hazeldine (3). It has been conolasively 
settled that an easement of necessity can 

only arise j 

“when the property cannot be used at all andj 
not where it is merely necessary to the reason* 
able enjoyment of the property.” 

and as observed by Goddard : pp. 38, 39, 
6th Ed. 

"An easement of necessity points to the fact 
that there must be absolute necessity before the 
law will compel a land-owner to submit to so 
detrimental a right as an easement in bis land, 
a right—in reality though not in theory—impos¬ 
ed on his laud against his will. It must be 
borne in mind how detrimental generally it is to 
an estate to be burdened with an easement, 
what a nuisance it is to an owner of land to 
have another person walking at bis pleasure 

over a field.and how such rights may pre* 

vent building on land or using it in any of the 
ways the owner may desire.” 

That principle has been embodied in 
S. 13, Easements Act. which is not ap¬ 
plicable to this part of the country. The 
principle upon which that section was 
enacted is based upon the English oases 
and is consonant to reason and common 
sense. Gl. E of that section says: 

“Where a partition is madeof the joint property 
of several persons—if an easement over the share 
of one of them is necessary for enjoying the 

(1) [1879] 12 Oh. D. 31=48 L. J. Oh. 868. 

(2) [1902] 2 Oh. 657=71 I,. J. Oh. 791. 

(8) [1904] 2 Oh. 17=73 L. J. Oh. 687. 
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share of another of them—the latter shall be en¬ 
titled to such easement.” 

The easements mentioned in Ols. A. E 
and F of S.13 are easements of necessity. 

A right of way or passage is not a con¬ 
tinuous easement, and therefore it can 
only be allowed when without the ease¬ 
ment in question it is impossible to use 
the dominant tenements to which the 
easement is claimed. It has been urged 
on behalf of thb respondent that at the 
time when the partition took place 
between the members of the family there 
was only one way to the third storey, 
that is by the disputed terrace, and as 
no other way existed the possibility of 
the plainbiS being able to oonstruot an¬ 
other passage cannot take away his right 
of easement of necessity. This point ap¬ 
pears to have been disposed of by the 
Allahabad High Court in the case of Sukh- 
dei Bibi v. ’Kidatnath (4), the facts of 
which case appear similar to this case. 
The right of way as an easement of ne¬ 
cessity after partition of the joint house 
claimed in that case was disallowed. The 
observation at p. 472 is that 

“he (the plamtiff) certainly can open a door to¬ 
wards the north for access to his share.” 

It is clear from this that the plain¬ 
tiff cannot claim the easement of necessity 
unless he can show that it is not possible 
for him to oonstruot a now passage for 
his use; in other words, the plaintiff 
must make out that the use of the way 
claimed is one of absolute necessity and 
nob merely necessary or convenient or 
that it was used so long by him. This 
view is supported by a string of authori¬ 
ties of all the Courts aud it is unneces¬ 
sary therefore to mention all of them 
that have been quoted at the Bar. Suffice 
it to say that the oases of Kfishna- 
mcbrazu v, Marraju (5). Esubai v. Damo- 
dar Ishvardas (6). C. H. Croiody v. L. O’ 
Reilly (7) and Ram Narain Shaha v. 
Kamala Kanta Shaha (8) are dead 
against the plaintiff.respondent. The 
authority quoted by the Subordinate 
Judge, namely- Charu Siirnokar v. Do. 
kouri Chunder Thakoor (9), is based on 
Pyer v. Garter (10) which has since been 
overruled. The case of Kadambini Debt 

(4) L1911] 33 All. 4C7:=9 I. C. 62H. 

(6) [19051 28 Mad. 495. 

(6) [1892] 16 Bom. 552. 

(7) [1512] 17 I. O. 966. 

(8) [1899] 26 Cal. 311. 

(9) [1882] 8 Cal. 956. 

(10) [1867] 1 H. & N. 916. 


\, Kali Kumar Haidar (ll) refers to® 
right of light and air, and not to a way 
which is neither continuous nor always 
an apparent easement. Perhaps the at¬ 
tention of the Court was not drawn to 
the later decisions of the same Court. 
For these reasons the appeal is allowed 
and the judgment of the Court below ^ is 
set aside. The appeal is decreed with 
costs; the plaintiff s suit stands dis¬ 
missed. 

v.S./r.K. Appeal allowed. 

(11) [1899] 26 Cal. 516. 
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Sharfunnessa —Applicant. 

v. 

Hazni Khanum —Opposite Party. 

Civil Revn. No. 146 of 1917, Decided 
on 16th November 1917, against order of 
Sub.Judge, Mussaffarpur, D/- 24bh Febru- 

* Civil P. C. (1908), o. 33. Rr. 1 and 5 (b) 
—Application for permission to sue as pau¬ 
per by married woman—Husband s means 
cannot be taken into consideration. 

Where a married woman applies for permission 
to sue as a pauper, the teal point in issue is 
whether she herself is a pauper within the mean¬ 
ing of B. 1, O. 33, and the fact that her husband 
has property is not sufl&cientproof that the appli¬ 
cant herself has property from which court-fees 
in the case can be paid. [P 329 C 2] 

Hasan Jan —for Applicant. 

Mohammad Tahir —for Opposite Party. 

Roe. J. —In this case the petitioner is 
aggrieved by an order of the Subordinate 
Judge of Muzaffarpur refusing her appli¬ 
cation bo sue in forma pauperis, on the 
ground that her husband is a man of 
means. There has been no finding and 
indeed no inquiry as to what the means 
of the applicant herself are. We are of 
opinion that the fact that the husband 
has property is nob sufficient proof that 
the lady herself has property from which 
court-fees in the case can be paid. We 
therefore remand the case for retrial and 
direct that the learned Subordinate Judge 
direct his mind to the real point in issue, 
whether or not the lady herself is a pau¬ 
per within the meaning of the Act, and 
upon the result of that inquiry dispose ol 
the application in accordance with law. 

Imam, J. — f agree. 

v.S./r.K. Case remanded. 
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Dawson-Miller, O. J. 

AND MULLICK, j. 

Srikishun Prasad Panjiar — Appel¬ 
lant. 

V. 

Mt. Jeohasi Kuer —Respondent. 
Letters Patent Appeal No. 113 of 1917, 
Decided on 20th March 1918. 

(a) Bengal Tenancy Act (1885), S. 88 — 
Mere acknowledgment of receipt of rent 
less than total jama without any indication 
that it is for portion only of holding does 
not constitute consent to division of holding. 

The mere ackuowledgment of receipt of rent 
less than the total jamrv without any indication 
that it is in respect of a portion only of the bold¬ 
ing canuot constitute a consent to a division of 
the holding within the meaning of S. 98 even 
when continued over a number of years; but if it 
should clearly appear on the face of the receipt 
itself that the rent is paid in receipt of a parti¬ 
cular portion only of the holding this may be 
sufTiciont acknowledgment to bind the landlord. 

[P 332 C 1] 

(b) Evidence Act (187 2), S. 106—Autho¬ 
rity of gomastha to give receipt recognizing 
subdivision of tenure or holding denied by 
landlord—Burden of proof lies on landlord. 

Where a landlord repudiates the authority of a 
gomastha to give a receipt which recognises the 
subdivision of a tenure or bolding, the onus of 
proof is ordinarily upon the landlord inasmuch 
as the relations between himself and his servant 
are a matter peculiarlv within his knowledge 
under S 106. [P 333 O 1] 

(c) Bengal Tenancy Act (1885), S. 88— 
“Express consent by writing" may be given 
by a rent receipt—Adequacy of consent must 
be gathered from circumstances. 

The “express consent in writing" required by 
S. 88 may be given by means of a rent receipt, 
and in each case the adequacy of the consent 
must be gathered from all the circumstances. A 
receipt shov/ing the area of the transferred por¬ 
tion and the rent paid therefor should be suffi¬ 
cient to constitute express consent within the 
meaning of the section. [P 333 0 2; P 334 0 1] 

(d) Bengal Tenancy Act (1885), S. 88 — 
S. 88 refers to sole landlord or entire body 
or joint landlords when there are more than 
one. 

Section 88 refers to a sole landlord or the entire 
body of joint landlords where there are more 
iaiicllords than one. A division which does bind 
the whole body of landlords does not come with¬ 
in tho scope of the sectioD. [P 334 O 1] 

(e) Bengal Tenancy Act (1885), S. 88 — 
There is no provision which requires land¬ 
lord to recognise distribution of rent. 

There is no provision in the Bougal Tenancy 
Act which require.s a landlord to recognize a dis- 
tributiou of rent. The landlord is authorized to 
do so, but the authority is derived uot from tbe 
Act but under the general law as an incident to 
the ownership of property. [P 334 O 2] 

Nirsu Narain Singh —for Appellant. 
Dawson-Miller, C. J. —The plaintiff, 
who is a cosharer nialik of Mau>!a Ohak 
Sobhialias Babhanjawan, instituted a rent 


suit against the defendant as tenant in 
respect of a bolding said to comprise 5 
bighas 1 cottah 13 dhurs for the years 
1318 to 1321 F. S. The plaintiff’s col¬ 
lection' was separate from the other co¬ 
sharers and he claimed as his share the 
annual sum of Rs 13-3-3 out of a total 
jama of Rs. 20-6 0. In addition to the 
four years’ rent amounting to Rs. 52-13-0 
he also claimed Rs. 13-3-3 on account of 
damages and interest until realisation. 

The defendant, who is the widow of 
Deo Narain Singh, contended that the 
total rental according to the survey kha- 
tian was not Rs. 20-5-0 but Ra. 19 1-3 
and further that her late husband Deo 
Narain. who was the original holder, sold 
a part of the holding to TJma Singh whose 
proportion of the total rent amounted to 
Rs. 10-4-0, leaving a balance of Rs. 8-13-3 
payable for the part retained by Deo 
Narain. At the trial before the Munsif 
the survey khatian was accepted as show¬ 
ing the total rental and it was proved by 
a cosharer malik with the plaintiff and- 
by Sheonandan Raut, who acquired Oma 
Singh’s interest, that the holding had been 
split up and that Uma Singh or his suc¬ 
cessors had in fact been paying Rs. 10-4-0 
annually in respect of their portion of 
the holding, and the only question was 
whether this distribution of the rent was 
binding on the landlord. The Munsif 
found that it was and ordered that the 
plaintiff should recover his proportion of 
the Rs. 813-3 payable in respect of that 
part of the holding which had not^ been 
transferred together with proportionate 
costs and damages. The Subordinate Judge 
in a somewhat perfunctory judgment up¬ 
held this decision, and on appeal to a 
single Judge of this Court the case was 
remanded for the Subordinate Judge to 
determine the question whether the 
division of the holding had been made 
with “the express consent in writing” 
of the landlords or their authorized agent 
within S. 88. Ben. Ten. Act. The learned 
Subordinate Judge on remand dealt with 
the evidence and came to the conclusion 
that the section had been complied with. 
The learned Judge of this Court who re¬ 
manded the case upheld that view, hold¬ 
ing that there was sufficient evidence to 
support the finding. 

The plaintiff being dissatisfied with 
that decision now brings this Letters 
Patent appeal and contends that the 
evidence was nob sufficient bo warrant 
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the dnding that "the express consent 
in writing” of the landlord had been 
obtained. Before 1907 the section in 
question did not contain the word 
express” before the words "consent 
in writing”, nor did it contain the words 
which follow after the words ‘consent in 
writing’, and the question we have to deter, 
mine is whether the evidence is sufficient 
to prove that the division of the holding 
or the distribution of the rent payable in 
respect thereof was made with "the ex¬ 
press consent in writing” of the landlord 
or his duly authorized agent in that be¬ 
half. It was conclusively proved that 
the holding had been split up, as con¬ 
tended for by the defendant, and that 
for several years the landlords had been 
in that habit of colleoting the rent pay¬ 
able for the transferred portion from Uma 
Singh and subsequently from his suc- 
cessorg-in-title, and further the survey 
kbatian showed two khatas, one in the 
name of Deo Narain and the other in 
the name of Uma Singh but the jama of 
Rs. 19-1-3 was not apportioned in the 
survey records. Rent receipts in res¬ 
pect of the portion of the rent then pay¬ 
able by Uma Singh were produced for the 
years 1309. 1313, 1314, 1316 and 1319 
F. S They shew an annual rent of Rupees 
10-4-0 payable by Uma Singh and subse- 
quently by his successors, and Uma Singh 
is described in the first one as vendee. 
The first one is signed byllardeo Panjiar, 
the plaintiff’s father, as well as by 
Ramasis Pandey, his agent. The others 
are signed by Ramasisonly. They further 
shew that the holding of Uma Singh was 
'3 bighas 1 cotbah 12 dhurs, which is a 
portion only of the total holding of 
5 bighas 1 cotbah 13 dhurs. They also 
shew that the plaintiff’s share of 
the Rs. 10-4-0 rent was Rs. 6-10-4, the 
balance Rs. 3-9.8 being that of his co- 
sharers. The receipt for the year 1319 
is for one of the years in respect of which 
the rent in this suit is claimed. ^loreover 
this receipt acknowledges payment of a 
further sum of Rs. 6-10-4 as arrears 
presumably for the year 1318. 

It would appear therefore that in 
regard to the first two years for which 
rent is claimed in this suit the plain¬ 
tiff has already received payment for 
Uma Singh s portion, and on this ground 
alone ho ought nob to be allowed to 
recover it a second time from the present 
defendant. No evidence was called by 


(Dawson-Miller, 0. J.) Patna 331 

the plaintiff to rebut the presumption 
that arises from the rent receipts and 
I think it may legitimately be infer¬ 
red from the receipt of 1319 that the 
arrears therein acknowledged were for the 
previous years. This in my opinion dis¬ 
poses of the plaintiff’s claim for the first 
two years so far as Uma Singh's portion 
of the rent is concerned. As to the rest 
of the claim it remains to consider whe¬ 
ther compliance with the section has 
been sufficiently proved. A controversy 
leading to some difference of opinion as 
to whether rent receipts could in any 
case constitute "the consent in writing” 
prescribed by the section was finally set at 
rest by the decision of the Calcutta High 
Court in Pyari Mohun Muhhopadinjo 
v, Gopal Paik (l). The rent receipts in 
that case were granted by the landlord’s 
gomasba and contained a recital that the 
defendant’s name was registered in the 
landlord’s sherista as tenant of a portion 
only of the original holding at a rent 
less than the original rent. It was held 
that this fulfilled the requirements of the 
section as then existing. In 1904 the 
case of Jnanedra Mohan Chowdhry v 
Gopal Das Chowdhry (2) came before the 
Calcutta High Court. In that case the rent 
receipts contained nothing beyond an ac¬ 
knowledgment of the receipt of a certain 
sum from the defendant as rent of a certain 
taluq. There was nothing to show that the 
rent was paid in respect of a portion only of 
the holding or that the defendant’s name 
had been registered in the landlord's 
sherista as tenant of a divided portion. 

In fact the receipt showed nothing 
from which any inference could be draw 
as to the division of the original holding 
or the landlord’s consent. The Court 
held that such a receipt could nob be 
taken as a fulfilment of the conditions 
of the section. It was laid down that pay¬ 
ment by the tenant and receipt by the land- 
lord of a portion of the original rent even 
extending over a number of years could 
not in itself afford evidence of the written 
consent of the landlord to a division of the 
holding so as to substitute a new contract 
in place of the old. Tlio facts of those two 
cases are separated by a wide gulf. Tti the 
first case the facts were clearly suffici¬ 
ent to show a written consent by or 
on behalf of the landlord, in the second 
t hey w ere just as clearly insufficient for 

(!) [189'J] 25 Gal. 531,. 

(2) [1904] 31 Gal. 102G. 



332 Patna Srikishun v. Mt. Jeohasi (Dawson-Mlller. 0. J.) 1918 


that purpose. The case now under consi¬ 
deration comes midway between the two, 
and bears more resemblance to the later 
case of Abinash Chandra Ch'owdhury 
V. Purnananda Khan (3) decided by 
the High Court at Calcutta in 1913. In 
that case several tenants were sued 
jointly for the rent of a putni tenure. 
They objected that the suit was not 
maintainable against them jointly on the 
ground that the original rent bad been ap¬ 
portioned to each of them in separate 
shares. They produoedrent receipts granted 
to the tenants separately, which shewed 
the total rent and the portion allotted 
to each for their respective shares. The 
Court found on this evidence that there 
had been a sub-division of the tenure and 


dhar also supported the defendant’s case 
and the fact that the plaintiff was en¬ 
deavouring to recover from the defendant 
rent clearly proved to have been already 
collected from XJma Singh’s successors, 
although perhaps not a material factor in 
determining the question under considera¬ 
tion, is one which leads me to believe 
that the present decision will not work 
an injustice on the landlord. In arriving 
at this decision I would point out that 
there is no intention of disagreeing in 
any way with the judgment of this Court 
in the recent case of Wyatt v. SheO 
Oobind Sahu (4). The facts of that case 
bear no resemblance to the facts of the 
present case. 

It was there admitted that the trans* 


a distribution of the rent consented to by 
the landlord. That case was decided 
after the amendment of the Bengal Ten¬ 
ancy Act in 1907, and once it is conceded 
that the granting of a rent receipt by the 
landlord or his agent may amount bo "ex¬ 
press consent” within the meaning of the 
section, it is only a question of determin¬ 
ing what are the elements necessary bo 
.constitute such consent. It seems to me 
ithat the principle underlying these oases 
is that the mere acknowledgment of 
.receipt of rent less than the total jama, 
1 without any indication that it is in res¬ 
pect of a portion only of the holding, 
cannot constitute a consent to a division 
of the holding even when continued over 
a number of years: bub if it should clearly 
appear on the face of the receipt itself 
that the rent is paid in respect of a parti¬ 
cular portion only of the holding this 
may be a sulBcient acknowldgement to 
bind the landlord. The present case is 
very near the lino, and although the con¬ 
clusion to whicii I have come has been 
arrived at with some hesitation I think 
on the whole the finding of the learned 
Subordinate Judge was justified by the 
l)roved facts of the case. The present 
receipts clearly show that Uma Singh s 
proportion of rent was paid in respect of 
a named area which was less than the 
total area of tlie iiolding and the first in 
point of date which was signed by the 
landlord as well as by the agent described 
Uma Singh as vendee. Tliis seems bo me 
to amount bo an ackuow'leclgment in writ¬ 
ing that the holding had been divided and 
a proportiontae rent allotted to Uma 
Singh. The plaintiff's cosharer Dhureo- 
' n) "[I'Jl’s] 21 T. 0. 420. 


fer was a benami transaction and that all 
along the transferor was treated as the 
tenant of the land. The remarks as to 
the authority of the landlord’s patwari 
in that case could have no application to 
the present where the landlord himself 
was a signatory to one at least of the 
rent receipts. It was contended that 
S. 188 Ben. Ten. Act, rendered the 
consent of one cosharer landlord nuga¬ 
tory, unless it were proved that he was 
authorised by the remaining landlords to 
act on their behalf. It is difficult bo see 
how S. 188 can have any application to 
a case like the present where the land¬ 
lords have separate collection of their 
share of rent; but however that may be, 
the evidence of Dhurendhar was enough 
to show that the act of the plaintiff or 
his predecessor was authorised by the 
other cosharer. In my opinion bbie 
appeal should be dismissed. It has been 
brought to our notice that the decree of 
the first Court does nob carry out the 
directions contained in the Munsif’s judg¬ 
ment. If that is so we have power under 
O. 41, R. 33 to set it right. The 
decree will therefore be modified and in 
lieu thereof it will he decreed that the 
plaintiff do recover from the defendant a 
sum equal to the plaintiff’s shave, viz., 
thirteen twentieths of Rs. 8-13-3, for the 
four years in question together with 12j 
per cent per annum interest to date of 
suit and 6 pe** cent, thereafter until 
realisation. There will be no modifica¬ 
tion of the orders for costs in the lower 
Courts and save as above mentioned this 
appeal will he dismissed without costs 
the respondent nob having appear ed. _. 

(4) U916] 36 I. 0. 777, 
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Mullick, J. —T agree with the judg¬ 
ment which has just been delivered. I 
desire only bo add a few observations on 
the matter urged before us. 

The learned vakil who appears on be¬ 
half of the plaintiff-appellant before ns 
contends in the first place that the rent 
receipts upon which the learned Munsif 
and the Subordinate Judge and the 
learned Judge of this Court found that a 
division of the holding had taken place 
were not binding upon him. 

Now it is found asafact thatoneof these 
reoeipteBx. A-1, dated 7bh Sraban 1309 
F. S., was signed by the plaintiff’s father 
and by his gomashta Bam Asis and was 
given bo Uma Singh’s brother, while four 
other receipts for the years 1313, 1314, 
1315 and 1319 F. S. were signed by the 
gomashta only and were given to Uma 
Singh or his cosharers. All these re¬ 
ceipts, if believed, would tend to show 
that the plaintiff agreed to recognise the 
transfer of an area of 3 bighas 1 cottah 
12 dhurs at a rental of Bs. 10-4-0 inclu¬ 
sive of cesses. The finding of fact as to 
the signatures is conclusive, but the 
plaintiff contends in regard to the re¬ 
ceipts given by the gomashta that the 
servant in question had no authority to 
recognise any sub-division of the tenancy 
and that the defendant has not discharged 
the burden which rests on him to prove 
such authority. Now the case of Suda. 
man v. Behari Mahton (6) is clear autho- 
riby for the proposition that where a 
landlord repudiates the authority of a 
gomashta to give a receipt which recog- 
nises the sub-division of a tenure or bold¬ 
ing, the onus of proof is ordinarily upon 
the landlord inasmuch as the relations 
between himself and his servant are a 
matter peculiarly within his knowledge 
under S 106. Evidence Act. 

The learned vakil for the appellant, 
however relies upon the case of Wyatt 
V. Sheo Gobiad Sahu (4), in which there 
are observations to the effect that if a 
patwari gives a receipt recognizing a divi¬ 
sion of tenancy, the onus of proof is upon 
the tenant and not upon the landlord. 
That case however was decided in 
reference to its own facts, which showed 
that the patwari concerned was not a 
person ordinarily entrusted with the 
duty of recognizing divisions of holdings. 
In my opinion this case does nob con- 
flict with the long line of decisions 

(6) [lyilj iO I. C. 4&(r 
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which have held that in regard to re¬ 
ceipts given by gomashbas the onus of 
showing that the gomashta had no autho¬ 
rity to recognize a distribution of rent or 
division of tenancies lies upon the land¬ 
lord. In the case now before us this 
point as to the want of authority in the 
gomashta Bam Asis was never raised and 
as neither party has given evidence, the 
Courts below have rightly assumed that 
the gomashta had authority to bind his 
principal. With regard to the receipt. 
Ex. A-1, which has been found to have 
been signed by the father of the plaintiff 
and by the gomashta, it only states that 
a sum of Rs. 5-2-0 has been paid by 
Uma Kuer, the vendee, and as it omits 
to mention the area for which this rent 
is paid it is inconclusive if taken alone; 
but taken with the other receipts it tends 
to corroborate the case of the defendant. 
It is true the Becord of Bights does not 
show two separate holdings. It merely 
shows that Deo Narain and Uma Singh 
were joint tenants though occupying 
separate parcels of land, There was, 
however, evidence in the shape of the 
rent receipts upon which it was com¬ 
petent for the learnedlMunsif and the Sub- 
ordinate Judge to'come to the conclu¬ 
sion that the plaintiff had recognized a 
division. In my opinion these receipts 
have been correctly construed and are 
binding upon the plaintiff. 

The learned vakil for the plaintiff next 
urges that even if the rent receipts are 
otherwise binding, they do not operate 
to have that effect as they do not con¬ 
form to the conditions of S. 83, Ben. Ten. 
Act. Now the law previous to 1907 was 
that a division of a tenure or holding or 
the distribution of rent payable in res- 
peot thereof sViall nob be binding on the 
landlord unless made with his consent 
in writing. In 1907 the word “express” 
was added and it is therefore now neces¬ 
sary to decide what is meant by “express 
consent.” The learned vakil has nob 
been able to show any authority for 
his contention that the law has been 
substantially changed and that the current 
of decisions of which the case of Pyari 
Mohan Mukhopadhya v. Gopal Paik 
(1) is a type has been in any way over¬ 
ruled. In my opinion “consent in 
writing” rnay be given by means of a 
root receipt, and in oacli case the 
adequacy of the consent must be gathered 
from all the circumstances. It has been 
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held that if a receipt shows the total 
iarea of the holdiog and the area of the 
share transferred and the rent distribu¬ 
ted thereon, then that is sufficient 
consent in writing; Jnanendra Mohan 
V. Gopal Das (2). If this is so, I see no 
reason why a receipt showing the area 
of the transferred portion and the rent 
paid therefor should not also be sufficient 
to constitute express consent within the 
meaning of S. 88. 

If therefore S. 88 had been applicable 
to the present case, I think that the rent 
receipts filed by the defendant would 
have been sufficient to show that the 


plaintiff had given his express consent in 
writing to a division of the tenancy. 
Bat, in my opinion, S. 88 has no applica- 
ition to a cosharer landlord who is still 
joint with his co owners. That section 
enacts under what conditions a division 
ol a toiiuro or bolding is binding upon 
the landlord. It obviously refers to a 
sole landlord or the entire body of joint 
landlords where there are more landlords 
than one; for, as was held by Rampini, J., 
in Kunja Behari Singh y. Mt. Boshan 
Koer, see unreported decision in Second 
Appeal No. 28 of 1897, one oosbarer can¬ 
not bind his other cosharers by any act 
of his own wi^.hout authority to do so. 
It would seem that the earliest enact- 
mont bearing upon this point was b. 2/. 
Act 10 of 1869. which required landlords 
to give effect to all divisions of transfer¬ 
able tenures but at the same time provid¬ 
ed that no division was to be binding 
upon a landlord without his written con¬ 
sent S 88 of the present Act reproduced 
and amplified the proviso by including 
within its scope the division of holdings. 
The object of tbe legislature in both 
enactments was to protect the landlord’s 
security against unauthorized divisions 
by the tenant. Therefore, it seems rea- 
sonable to suppose that divisions which 
would not bind the whole body of land¬ 
lords do nob come within the scope of 
the enactments In this view S. 88 could 
only apply when the contract between a 
cosharer and the tenant has the effect of 
creating a separate tenure or holding. 
Mow it is, in my opinion, settled that 
even when a tenant executes a kahuliyat 
agreeing to pay a cosharer landlord his 
share of the vent separately and also 
agreeing that this cosharer shall bo corn- 
petent to dei*l with him as if he ware his 
solo landlord, the contract though it may 


create a separate tenancy cannot create a 
separate holding: for a holding being de-. 
fined in the present Bengal Tenancy Act 
as a parcel or parcels of land held by a 
raiyat and forming the subject of a separate 
tenancy, the undivided share of one oo- 
sharer landlord in the holding cannot be a 
parcel within tbe meaning of the defini¬ 
tion, Sari Charan Bose v. JBanjit Singh 
(6), Parbatty Debya 9. Mathura Nath (7). 
As has been pointed out by Banerji, J., 
in the former of these two oases, the 
position is otherwise in respect of an un¬ 
divided share in a tenure which is not re¬ 
quired by definition to consist of a sepa¬ 
rate parcel or parcels. 

Therefore in the case now before us 
Deo Narain’s tenancy under the plaintiff . 
was nob a holding and it follows thac 
S. 88 which deals with the division of . 
holdings cannot apply. Even if Deo 
Narain had contracted bo treat the plain¬ 
tiff in all respects as his sole landlord, 

S, 88 would nob be a bar to the operation 
of that contract. The learned vakil for 
the appellant next contends that S. 188, 
Ben. Ten. Act, prohibits the plaintiff from 
recognizing without the consent of the 
other coaharers the transfer bo XJma Singh 
and the consequent distribution of the 
rent. In my opinion this section has no 
application whatsoever There is no pro¬ 
vision in the Tenancy Act which requires 
a landlord to recognize a distribution of 
rent. He is certainly authorized to do 
so, bub that authority is derived not from 
the Act bub under the general law as an 
incident to the ownership of property 
Therefore if neither S. 88 nor S. 188i 
applies, tbe question arises whab^ is the 
effect of the plaintiff’s recognition of 
Uma Singh as Deo Narain’s transferee. 

S. 178, which is the only section which 
restricts a tenant’s power of contract 
with his landlord, does not in any way 
operate as a bar here, and, therefore, it 
was perfectly competent to tbe plaintiff 
bo recognize the transfer and the distri¬ 
bution of rent so far as his share was con¬ 
cerned. Again as S. 88 does not apply, 
his consent in writing, whether express 
cr implied, was unnecessary. The defen¬ 
dant is entitled to prove t’ue contract by 
any legal evidence she pleases and to en¬ 
force it. Here she has proved express 
sonsenb in writing. The defendant there¬ 
fore is only liable for the balance of the 

"(6) S-rCsTlTofT^n” 

(7) L1'5133 -10 Cal. 29 = 15 I. C. 458. 
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rent after deduction of the sum due from 
Uma Singh. But there is another ground 
which, in my opinion, is fatal to the 
plaintiff’s claim. Having recognized the 
transfer to Uma Singh the plaintiff can¬ 
not, even if S. 88 had been applicable, be 
permitted to say that the distribution is 
not binding upon him merely because the 
formalities of the section were not com¬ 
plied with. The principle of Maddison 
V. Alderson (8) have been applied to this 
country by their Lordships of the Privy 
Council in Mahomed Musa v. Aghore 
Kumar Ganguli (9), where their Lord- 
ships cite with approval the following 
observations of the Chancellor: 

“The matter has advanced beyond the stage 
of contract and the equities which arise under 
the stage which it has reached cannot be ad* 
ministered unless the contract is regarded.” 

The underlying principle is one of uni¬ 
versal application, namely, that equity 
will not fail to support a transaction 
clothed imperfectly in those legal forms 
to which finality attaches after the bar¬ 
gain has been acted upon. Therefore, 
having acted upon the contract with Deo 
Narain as disclosed by the rent receipts, 
the plaintiff cannot take advantage of the 
defects, if any, in the form in which his 
consent was signified to Uma Singh so as 
to bar the enforcement of the contract. 
In my opinion to support him in such a 
plea would be to support that which 
amounts to a fraud. 

v.s./r.k. Appeal dismissed. 

”(fl) [18831 8 A. 0. 467. 

(9) A. I. R. 1914 P. O. 27=42 Cal. 801=23 
I. 0. 930=42 I. A. 1(P. C.). 
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Sharpuddin and Roe, JJ, 
Mosudan Potdar and others —Plain¬ 
tiffs—Appellants. 


V • 

Satis Chandra Roy —Defendant—Re 
pondent. 

Second Appeal No. 684 of 1916, D 
cided on 26th April 1917, from decisit 
of District Judge, Bhagalpur, D/- 2r 
February 1916. 

Landlord and Tenant— Mokurrari tenure 

tenure-holder from portic 
of holding — Tenure-holder can withho 
rent. 

Where a lessor is direc ly or indirectlv co 
c rned in tho dispossession of a teoiire-hon 
fom a mokurrari, the tenure-holder is ontitli 
to withhold naymeut of tho entire rent to tl 
Ruporior laodlord. j-p 335 q 


Pugh and Lai Mohaji Ganguli —for 
Appellants. 

P. C. Manuk, Sultan Ahmad, Naresh 
Chandra Singh and Surendra Mohan 
Das —for Respondents. 

Facts. —The plaintiffs brought a suit 
in the Court of the Subordinate Judge, 
Bhagalpur, claiming arrears of rent from 
the defendant in respect of a mokurrari 
tenure of 204 bighas comprised in 4 
separate plots on a yearly jama of Rupees 
484-8-0 besides cesses at a rate of Rupees 
2-6-0 per bigha. The suit was con¬ 
tested by the defendant, on the ground 
that the pla’intiffs shortly after making 
the settlement with him as aforesaid 
settled an area of 94 bighas, one of the 
said 4 plots, with certain other persons, 
which prevented the defendant from ob- 
taining actual possession of the said 94 
bighas and that therefore the entire rent 
for the mokurrari tenure should be sua. 
pended. 

Sharfuddin, J.— The plaintiffs who 
arc tiie appellants gave a mokurrari to 
the defendant of about 204 bighas of 
land. One of the plots is a plot of 94 
bighas old and this plot of 94 bighas is 
situated to tho uorth of the river Goghri. 
The defendant withheld payment of rent*, 
on the ground that through the con-’ 
nivance of the lessors he was dispossessed 
from that portion of the mokurrari. 
The Subordinate Judge dismissed the 
suit; hence the present appeal. On be¬ 
half of the appellants it has been con¬ 
ceded that the law is that when the 
lessor is directly or indirectly concerned 
in the dispossession of a tenure-holder 
from a mokurrari, the tenure holder is 
entitled to withhold payment of the! 
entire rent to the superior landlord, but' 
it was contended that the appellants case' 

depends on a kabuliyat executed by the' 

defendant, wherein it was stipulated that 
in case of dispossession from any portion 
the defendant would be entitled to claim 
a .proportionate abatement of rent. 
There is no doubt that there is such a 
provision, but that provision does not 
say that tho defendant will nob he en¬ 
titled to withhold payment of any rent. 
Besides, v/o have to consider that clause 
m relation to what precedes it. Iteadin-' 
the kabuliyat as a wholo. it is clear to 
mo that what was l)rovi.led w.asdispossss. 
Sion of the lessee from the mokurrari in 
cousequeiice of litigation or o^ving to the 
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action of tho river. The clause relied 

upon is to tho following effect : 

‘‘If under any circumstancas this executant 
or his heirs and representatives be, in fiUure, 
dispossessed of any portion of the said land, or 
if under a decision of the Court any portion of it 
be taken out of the possession of this executant 
or his heirs and representatives, then this exe- 
outant and his heirs and representatives will be 
entitled to a decree in the rent at the rate men¬ 
tioned above to the extent to which they will be 
dispossessed.” 

If we were to accept the argument on 
behalf of the appellants it would amount 
to nullifying the whole mokurrari, be. 
cause if a wide meaning is given, to this 

part of the kabuliyat. the lessor himself 
would be able to continue dispossessing 
the lessee till the latter is absolutely dis¬ 
possessed from all the mokurrari lands. 
The meaning seems to me to be this : 
That in case of dispossession through an 
action in Court, or if by any act of God 

the lessee is dispossessed, he will be en- 

titled to claim a proportionate abatement 
of rent. According to this kabuliyat 
the lessee was entitled to the produce 
generation after generation There is 
also a very clear provision of the right 
to claim abatement owing to the action 
of the river. This being the view I take, 
7 dismiss the appeal with costs. 

Roe, J.—I agree. 

^ g ^ Appeal dismissed. 
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BOE AND COUTTS, JJ 
Jodhan Pershad Singh and others— 
Defendants Appellants. 

V. 

Nanhhu Pershad Singh and others — 

Plaintiffs— Respondents. 

Appeal No. 2 of 1916, Decided on 28th 
May 1918. from original decree of Sub- 
Tndpe. Patna. 

(a) Limitation Act (9 of 1908). S. 2, Cl. (7)- 

Good faith ” 

" Reasonable view, ” when used in connexion 
with the words “ good faith ” as defined in the 
Limitation Act. S. 2, Cl. 7, impties that what 

was done was done with due care and attention. 

{P 337 O 2J 

(b) Limitation Act (9 of 1908), S. 5—Wanton 
neeJigence of pleader is no sufficient cause 
Appeal filed with insufficient court-fee 
Deficit not made up till after expiry of limi¬ 
tation-Gross negligence of 

Unot properly filed under Court-fees Act 

^^Wanfon°’u?sl^Renee on the part of a legal ad¬ 
viser is net a sufficient ground for the exercise of 

Ibe Court’s clemency under S. 5. 

Where owing to the gross neghgence of the 
appellant’s legal advis-r the memorandum of 


appeal was filed bearing insufficient court-fee and 
the deficit was not made up till after the expiry 
of the period of limitation : 

Held : (1) that under S. 4 the memorandum 
could not be considered to have been properly 
filed till the deficit in the coait-fee was paid : 
(2) that the deficit in the court-fees having been 
paid after the expiry of the period of limitation, 
the appeal was barred by time, and that the 
negligence of the legal adviser was not a suffi- 
oient cause for extending the period of limitation 
under S. 5. [P 338 0 13 

P. K. Sen and Abani Bhusan Mukerji 
—for Appellants. 

Manuk, Ganesh Dutt Singh, Jalgohind 
Prosad Singh and Debendra Nath Das — 
for Hespondents. 

Judgment. —A preliminary objection 
is taken in this case that the appeal is 
barred by limitation. The facts of the 
case are that the plaintiff had a mortgage 
upon property which constituted part of 
an entire revenue-paying estate. The 
mortgage bad been created by defendant 1 
who had sold his interests to defendants 2 
to 11. In the deeds of sale transferring 
the property to these defendants a pro¬ 
vision had been made for the immediate 
payment of 'the mortgage money bo the 
plaintiff mortgagee. No payment was 
made in accordance with this contract, 
bub shortly after the transfer of the pro¬ 
perty the estate was put up for sale for ar¬ 
rears of revenue and purchased by the de¬ 
fendants 12, 13 and 14. The mortgagee in 
instituting his suit upon the mortgage, al¬ 
leged that defendants 12, 13 and 14 were 
nob in any sense of the word purchasers at 
a sale for arrears of revenue ; that in fact 
the revenue had been purposely withheld 
and a collusive sale effected in the Col¬ 
lector’s Court ; and that there had been 
no change in the proprietorship of the 
prop0rty, d6f6nda»Qt9 12, 13 and 14 bding 
mere benamidars or trustees of defen¬ 
dants 2 to 11. He therefore sought to 
enforce his mortgage notwithstanding the 
revenue sale. The learned Subordinate 
Judge found as a fact that the plaintiffs’ 
allegations with regard to the position of 
defe°Ddants 12, 13 and 14 were correct. 
They were not purchasers of the pro¬ 
perty, they were merely trustees for the 
former holders. He therefore decreed the 
plaintiffs’ suit and made an order that 
the mortgage property be brought to sale. 
Defendant 15 was a purchaser of the 
interest of defendant 13 in a four-anna 
share of the property which purported bo 
have passed by the revenue sale. Defen¬ 
dants 12, 13 and 15 therefore appeale.l 
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•against! the decree the grounds of appeal 
being as follows : 

(l) For that on the evidence adduced 
the Court below is in error in holding that 
the appellants are farzidars of defendants 
2 to 11. (2) For that on the evidence ad¬ 

duced in the case the Court below has 
•erred in holding that the revenue sale was 
brought about by the fraud of the defen¬ 
dants second party. (3) For that the Court 
'below ought to have held that the par- 
obase made by the appellants was free from 
all encumbrances and therefore ought to 
have dismissed the suit against the ap¬ 
pellants, (4) For that the Court below 
ought to have dismissed the suit against 
the appellants as barred under S. 36. 
Act 11 of 1859. (5) For that the Court 

below has misread and misunderstood 
the provisions of S 33, Act 11 of 1659, 
in holding that the section does not 
apply in the present case. (6) For 
that the Court below ought to have 
dismissed the suit as barred by limi¬ 
tation. (7) For that the Court below 
has erred in allowing the petition filed 
by the plainbitT for amendment of the 
plaint. (8) For that the Court below 
ought to have held that the appellants 
wore bona fi le purchasers for value and 
that they were not party to the alleged 
fraud an! that their purchase was free 
from encumbrances. (9) For that the 
findings arrived at by the Court below 
are not sufficient in law to prove the 
purchase to be benami. With the exeep- 
tion of grounds 4 and 5, that the suit 
was barred by 3. 36, Act 11 of 185.^, the 
whole question involved in the appeal 
was whether the fin ling of fact that 
defendants 12, 13 and 15 were mere 
trustees for defenUuts 2 to 11 was 
correct. It was not for a moment denied 
that if the finling of fact was cori-o.}t, 
the legal consequence must be that the 
property was liable for the mortgage- 
money. 


It must have been obvious, as wa think 
to anyone of ordinary legal capacity that 
the immediate consequence of a decree 
in favour of the appollanb defendants 
upon this question of fact would result 
release of the property from 
jiabihty under the mortgage. Nevorthe- 

Vilaition it was 

stated that"; 


tbo appeal is v.iluoi at 
appeal rjl.itjs tj a ddclaratiaa 
Bala 13 not a ftrzi tr-iajigtioa 
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tb at tlio riveaiie 
aaj tUat proper¬ 


ties purchased by the appellants at the reveuue 
sale ace not liable for the mortgage. As it is not 
possible to estimate at a money value the 
6 ubject*matter iu dispute, the court-fee of Rs. 10 
is paid under Art. 17, Cl. 6, Court fees Act of 
1870.” 

Mr. Sen for the appellants does not 
suggest that this was a correct view, 
He admits that the proper court-fee 
would at least be ad valorem on the 
property. But he urges that the view 
taken by the learned vakil who filed the 
appeal was a reasonable view. We can¬ 
not accept this contention. "Reasonable 
view,” when used in connexion with th 
words "good faith” as defined in th 
Limitation Act, S. 2. Cl. 7. implies that 
what was done was dope with dut 
care and attention. The learned vakil 
was fully aware that the object of the 
appeal was to release the properties 
purchased by the appellants at the 
revenue sale from liability under the 
mortgage. He states definitely that this 
is the relief sought, and it cannot be 
said that it was not possible to estimste 
at a money value the subject-matter in 
dispute, for obviously the subject-matter 
in dispute was not less than the liability, 
as stated by the decree of the learned 
Subordinate Judge, or the value of the 
property, whichever might be the lesser 
sum. We are of opinion therefore that 
the filing of this appeal on a court fee of 
Rs. 10 was nob done in good faith within 
the meaning of the Limitation Act. 
Farther we note that the appeal was 
filed on I3th July 1915. On 30th July 
the Deputy Registrar made the following 
order on the back of the plaint: 

“Ask tha vakil of the app-illaut to state why 
rt couct-fee of Rs. 10 ooly has baea paid -oa this 
appeal.” 

.And in pencil we find below this: 
"Shown to vakil, 20-8, 24-8, 30-8, 

24-11;” and than under this in blue 
pencil a note: “please pub it up on the 
Lawazima Board to morrow, 21.11.1915,’ 
The initials of the persons making this 
note are not legible; but under it in ink 
is written: ‘T am ready to pay the ad 
valorem court-fee. (8d.) H. P. Sinha.” 
The mitter was than pub upon b!ie 
Lawazima Board and an order was pasiel 
by our learned brothers Ohapman and 
Mullick, J 1.; 

“Su'ojjct to any objection that .may bo tikoa 
at th< bearing, l-at the djficit oourt-f-o 
rjcoivjJ, if paid by Monday next.” 
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Ib was held in Gaya Loan Office v, 
Atoadh Behari Lai (1) that where a 
Court definitely allows time for the 
filing of the deficit court-fee, the plaint 
must be treated as if the fall fee had 
been paid in the first instauce, bub in the 
case before us there has been no definite 
order made condoning the delay in filing 
the deficit. Only a conditional order 
has been made that ib will be accepted 
subject to any objection that might be 
made at the time of the hearing of 
the appeal. The Judicial Committee 
has expressed very strongly its views 
with regard to this matter in the case 
of Krishnasami Poniko)idar v. Bama- 
sa 7 ni Chettiar (2). Their Lordships 
point out that a question of limitation is 
one vitally affecting the rights of the 
parties, and nob to be decided in their 
absence. No qxiestion was decided by 
our loa’-ned brothers, Chapman and 
Mullick, JJ.. whether under S. 5, Lim. 
Act, the appelianb had shosvn good 
reason for the extension of the period 
within which his appeal might bo filed. 
Under S. 4, Court-fees Act, the Court 
is expressly prohibited from receiving a 
ineniorandum of appeal which has not 
been properly stamped. The memoran¬ 
dum of appeal now before us could not 
be accepted until the deficit court-fees 
had been paid, and therefore in order to 
briu^ the suit within time wo are now 
roqn'hed to make an order under S. 5, 
Lirn. Act, to the effect that, the appellant 
has 'satisfiel us that he liad sulficient 
causa for not prciferring the appeal on _a 
mcnnoraudam properly stamped within 

the prescribed period. 

Vx’e have already set forth our reasons 
for holding that no vakil acting with duo 
care and iutoliigenco could havo im¬ 
agined that Us. 10 was a sullicieut court, 
foe. "^Vo have also set forth facts appa- 
Tont. upon the back of the plaint, indi¬ 
cating that the vakil nob only failed to 
exercise due care and intelligence in 
estimating the court-iee, but also whan 
the deficit in tijo conit-ice bad been 
brouglit to liis notice (a deficit which 
when he gave his attention to the 
inatter he found it impossible to refuse 
to adudt). he acted with wanton ncgli- 
«once from the end of July to the end of 
Sovember. It has been so frequently 
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held that wanton negligence by vakils is 
nob sufficient ground for the exercise 
©f the Court’s clemency under S. 5, Lim. 
Act, that ib is unnecessary to quote 
oases. We are of opinion that the failure 
of the plaintiff in this case to file this 
appeal on a memorandum properly 
stamped was due to gross negligence 
on the part of his legal advisers and 
therefore refuse leave to extend the 
time. The appeal is therefore barred by 
limitation and is dismissed with costs- 
V.S./r.k. Appeal dismissed. 
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DaWSON-MILLER, 0. J. AND 
MtJLLIOK, J. 

Fazlur Bahman and others Appli¬ 
cants. 


V. 

Kali Muzaffar—Opx>o%\tQ Party. 

Civil Ravn. No. 110 of 1918, Decided 
>n 6bh November 1918. 

Administration suit—Allowance to proper 
>er8on pending proceedings can be granted 
“Discretion should be carefully used—Pro- 
>erty by way of allowance should not b& 
landed over unless other assets are suffi- 

:ients . . si* 

Whore tho aclminislration of aa estate is being 

lurried ou under tho 8up.^rvision of a Oourt, that 
3 oart li iS power, in a propor case, to grant an 
kllovvance, panding the admiuisUMl/iou, to any 
>1 the parties who will eveutaally bo entitlod ta 
;bare io the prooerty. That pawer ought how- 
iver to be exercised with proper discretion and 
mving rogird to tho cl-aim*? that are likely to be 
iiade upon the estate, and tl.e Court ought not 
'rant to anv of tho beneficiaries properties by 
vav of an allosrancn unless it is satisfied that 
,ho assets will be suHicieut to satisfy the ere- 
Ulors. , [f, 3“ ° 

Khurshed Tlasnain —for Appellants. 

Nurul Hasan — for Respondent. 

Dawson-Miller, C. J 

plication on behalf of the representatives 

if s^me of the children of the late Mt. 

Bibi iLsiban in bbo course of adminisbra.- 
Lion proceedings in respect of her estate. 
It appears that she died leaving four 
daughters and three sous. To some of 
them she had by deeds of gift transferred 
certain portions of her property. The 
validity of these deeds of gift was callod 
iu question bv the remaining hens and 
after some litigation all of them were set 
aside and this Court ordered, in view of 
tho somewhat complioated circumstances 
thafe had arisen by reason of the doalings 
with the shares which had been given to 
some of the children by tlie deeds of gift, 
that tho whole estate should be ad¬ 
ministered under the bupervision of tho 
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Court and directed a preliminary decree 
to be drawn up in accordance with that 
decision. In the course of the adminis* 
tration proceedings a Receiver was ap- 
pointed and from time to time various 
applications were made to the District 
Judge under whose charge and supsrvi- 
siou the estate was being administered. 
On 23rd March 1918, Kali Muzaflar, one 
of the sons of Mb. Fasihan Bibi whose 
share of the estate was a 7-anna share 
and who had incurred certain costs in 
connexion with an appeal from the deci- 
sion of this Court to the Privy Council, 
applied to the District Judge by petition 
that tliose costs should be advanced to 
him out of his share and charged to his 
account and further that an allowance 
should be paid to him pending the ad¬ 
ministration of the estate. 

In the result the learned District Judge 
orders 1 that the costs incurred by Kali 
MuzatTar in prosecuting his appeal to the 
Privy Council from the decision of this 
Court might be advanced to him and 
charged to his account out of the share 
which would ultimately come to him 
when the estate had been administered. 

With regird to the allowance ho said: 

“Receiver sliouM submit a scheme for the 
payment of the debts due by the estate and an 
estitnate of tiie me-<uo profits duo by aud to each 
party in order that it may bo possible to fix the 
amount of the allowaoco “ 

In pursuauce of that order a report was 
made by the receiver, which dealt with 
the assets and liabilities of the estate 
which was a largo one, amounting to 
some 10 lakhs. The report nlio dealt 
with the rncsoo profits which Kali Muz- 
ahar and one or two of tiie other heirs 
had received out of that portion of the 
estate which they had been dealing witli 
under the deeds of gift and before the 
deeds were set aside, Jt apf)8ared from 
that report, which was nob final as the 
assets and liabilities had nob then been 
entirely ascortained, that there would 
he duo from Kali Muzalt'ar to tlio oatafco 
a sum of something between Rs. 70,000 
and Rs. 90,000 in round figures. It fur¬ 
ther appeared, as far asean be ascertained 
at present, that making a liberal esti- 
mate for the debts and liabilities of the 
estate. Pomefching like 7 or 8 laklis (take 
it at 7 lakhs) wouhl be left represent¬ 
ing the assots distributatila amongst the 
various heirs. Of this sum Kali Muzaffar 
will bo entitled to a 7-aanas share. Out 
of that 7-anuas share he will have to 



Rs. 73,000 

and not in'oreTiWoF^^SSSIfefot). Taking 
it even at a lakh, that would leave Kali 
Muziffar’s share at something like 2 
lakhs and in the meantime, of course, he 
would be entitled to the interest on that 
property in addition to the capital which 
will eventually become his. lu these 
circumstances the learned Judge, having 
received the report and presumably consi¬ 
dered ife. made another order on 10th April 
1918 when the previous petition was con¬ 
sidered together with a petition made by 
the other members of the family dealing 
with various matters. In the course of 
th9.t order he stated that an allowance of 
Rs. 400 a month bo made to Kali Muz- 
affar for the present and adejed: “It does 
not seem possible to grant an allowance 
to the other parties at preseut.” The 
other parties who were apparently ask¬ 
ing for an allowance wore the daughters 
of the deceased lady. The learned Judge 
allowed the application of Kali Muzafiar 
fixing his allowance at Rs. 400 and ro- 
fused the application on behalf of the 
daughters. 

We have been asked by the petitioners 
to say that this order made by the learne.l 
Judge was without juris-diotion or that 
under the provisions of S. 115, Civil 
P. O, was made illeg.ally or contained 
some material irregularity. In the alter¬ 
native the petitioners ask us to say that 
an allowance sIjouM also be iiia lo to the 
three daughters who have movel tliis 
Court. The grounds upon wliioh we are 
asked to oxareijo om* powers of revision 
are those winch I have already stated. 

It is conteu led that under the preli¬ 
minary decree tbo Court has no power to 
order any portions of the assets to bo 
distributed at all, but merely has power 
to make enTuirios in order to ascortain 
what the liabilibios woro and what the 
shares of e.aoh of the claimants of this 
estate are after tho debts have been 
ascertained. 1 cannot accept tint inter¬ 
pretation of the decree which has been 
put before us, for this reason. By the 
order of this Court a general administra¬ 
tion of the estate was ordered and tlie 
case was sent down to the District Judge 
to prepare a decree in accordance with 
those directions. Whilst it is quh.e true 
that the great bulk of the differs.it p.ara- 
graphs iu the decree deals mernly with 
enquiries that liava got to be made 
and accounts which have to bo taken 
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as fco the agoerfcainmeat of the debts 
and the shares of the different heirs 
and as to their rights and liabilities, it 
was nevertheless a decree made in an ad¬ 
ministration suit and it is provided in 
that decree that the commissioner or the 
parties or any of them are at liberty to 
apply to the Court for the appointment 
of a Receiver or for other directions from 
time to time as they may be advised. A 
Receiver has been appointed and the ad¬ 
ministration of this estate is apparently 
taking longer than was anticipated, and 
I can see no roison why any of the par¬ 
ties who will eventually be entitled to 
share in the property should not apply 
to the Court under whose direction the 
estate is being administered, asking that 
they should be granted an allowance, cer¬ 
tainly nob a very excessive allowance, 
pending the time when they will come 

into their own. ^ 

It seems to me that that is one of the 

powers which the Court exercising con¬ 
trol over the administration of theestabe is 

certainly entitled toexercise, Iquiteagrea 
that that powerought to be exercised with 
nroner discretion and having regard to-he 
claims that are likely to be made upon 
the estate, and that the Court ought not 
to grant to any of the beneficiaries pro- 
Derbies by way of an allowance unless it 
ligsati'^fied that the assets will be sufficient 
to satisfy the creditors. Having ^ 

Ithe report of the Receiver ^ 

already referred to. ib seems to me that it 

is quite clear that the share of ^ 
Mulaffar will bo able bo hear the 'ability 
that may attach to it m respect of this 
advance of Rs. 400 per month^ It seams 
clear that if ha gobs his share of the 
Innnme that share of moome alone will 
be in excess of Rs. 400 per month, and 
Moreover the order which was made was 
moreW an order that he should be paid 
that sum for the present. If owing to the 
Administration being protracted or for 
or^v other reason it should appear to any 
narties inberestel that this allow- 
ance shouH o3a,e, they will certainly be 
entitled to make anotner application to 
the District Judge and he can then con¬ 
sider the question in the light of the 
altered circumstances which may have 

arison. i* 

The alternative au^;g09fce^i by the appn- 
cants is that the whole of the assets of 
this estate should bo !o)ked up in the 
pocket cf the receiver and not a penny 


piece should be paid to any body what¬ 
ever their ultimata rights thereto may 
be, until the whole of the somewhat 
complicated set of circumstances has 
been ascertained and everybody’s definite 
share has been apportioned. If that 
were so, it would follow that those who 
were certainly entitled to share in this 
estate might be kept out of their only 
means of subsistence for a considerable 
time, and I have no hesitation what¬ 
ever in coming to the conclusion that the 
administrator has ample power to make 
an order such as this and there is no lack 
of jurisdiction nor is there any illegality 
or irregularity in the order which has 
been made. The other question whioh 
we have been askel to decide is that if 
Kali Muzaffar is granted an allowaoca, 
then the three surviving daughters ought 
also bo be granted a similar allowance. 
This is a matter for the discretion of the 
learned Judge. Ha is not bound in any 
case to grant an allowance to any one of 
the parties and no doubt he has exer¬ 
cised his discretion in this matter, and 
speaking for myself I can see very good 
reason why Kali Muzaffar, one of the 
sons who probably is dependent upon the 
income of his mother’s property for his 
livelihood, should be granted a small 
allowance suoh as this merely for bis 
everyday expenses, whereas the daughters 
who are married have other means of 
subsistence and there is nothing to show 
that they are in immediate want or 
necessity. That is one of the reasons 
which I imagine affected the decision of 
the learned Judge in coming to the con¬ 
clusion at whioh he arrived. In any 
case I do not think that this Court sit¬ 
ting in revision ought to substitute its 
own discretion for that of the Court 
below in such matters where discretion 
has to be exercised. That being so, it 
seems to me that this application must 
fail and ought to he dismissed with costs. 
Hearing fee two gold mohura. 

At the same time it does appear that 
the receiver, who was appointed by the 
decree to make enquiries and tike ac¬ 
counts and ascertain the assets and 
liabilities of this estate and the shares of 
the different hairs, was ordered to have 
his enquiries and account and other 
matters completed and present a certi¬ 
ficate ready for inspection by the parties 
by 3l3b March 191B. We are now in 
November, and it does not appear that 
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the accounts have been completed and it 
is impossible to say how far from com¬ 
pletion they are even at the present mo¬ 
ment. This has been put before us as a 
grievance on behalf of the applicants. It 
is not a matter with which we are in a 
position to deal, not knowing what the 
actual facts are, nor would it be a matter 
with which we would be entitled to deal 
in an application of this sort. At the 
same time in dismissing this application 
I think perhaps it might be advisable to 
bring this matter to the notice of the 
District Judge in order that he may, so 
far as be can, take steps either on bis 
own initiative or if an application should 
be made to him by the parties to see that 
this administration is pushed on without 
any unnec'^s ary delay. 

Mullick, J.—I agree. 

V.S./r.K. Application dismissed. 

A. I. R. 1918 Patna 341 
Special Bench 

Dawson-M iLLEJt, C. J., Chapman 
AND Atkinson, JJ. 

Ham Sukul Pathak and others —Plain¬ 
tiffs—Appellants. 

V. 

Kesho Prasad Singh and others —De¬ 
fendants—Respondents. 

Letters Patent Appeal No. 53 of 1917, 
Decided on 23rd November 19i7, from 
judgment of Mullick and Jwala Prasad, JJ., 
in appeal from original order No. 125 of 
191(5 D/- 23rd February 1917. 

Civil P. C (1908), O. 41, R. 19 — Transfer 
of appeal—Notice to parties is necessary— 
Want of notice constitutes sufficient cause 
for re-admission of appeal. 

Wbi-re an order of transfer of an appeal from 
one Court to another is made, it is desirable that 
notice should be given io every case to the par¬ 
ties or their representatives. IP 342 C 2] 

An important order such as the transfer of a 
case from one Court to another should in variably 
be communicated to the persons concorued and 
in token of such communication the signatures 
of the parties or their pleaders should be obtained 
and when the signature is uot obtaiu>:d the order 
sheet should show that the information has been 
communicated. [P 342 0 2] 

Where an appeal was transferred from ono 
Court to another and no notice was given to the 
parties of the transfer and the appeal was dis¬ 
missed for default ; 

Heidi that the want of notice of transfer to tho 
parties constituted a sufficieut cause for the re¬ 
admission of the appeal within the meaning of 
R. 19, O. 41. [P 34-2 C 2] 

Oanesh Dull Singh and Siva Nandan 
Jiai —for Appellants. 

YuntiS and Krishna Sahay —for Rea- 
pondonts. 


Dawson-Miller C. J. —This seems to 
me to be a very clear case. Tbe appel¬ 
lant brought a suit which came by way 
of appeal before the District Judge of 
Arrah, and the appeal was originally put 
down for hearing on 27tli April 1915. 
On that day the case was adjourned until 
16th June of the same year, because the 
Court at that time was engaged in another 
case. On I6th June the Court being on 
casual leave, the case was again adjourned 
until 16th July. On that day apparently 
there was a further adjournment until 
2lat August. In the meantime before 
21st August the case being still before the 
District Judge on &th August, an order 
was made that the case should be trans¬ 
ferred to the Subordinate Judge for dis¬ 
posal. 

In tbe order-sheet where the order 
appears, there is a column for the 
signatures of the parties or their pleaders 
when necessary, and in the case of many 
of these orders that column is filled up 
with the signatures of tbe parties or 
their pleaders. With regard to this 
order, which was made on 9th August, 
there is no signature in the column to 
show that the parties or their pleaders 
were present when the order was made, 
and indeed as the case had been adjourned 
on 16th July there was no reason why 
they should be under the impression that 
anything further would be done in the 
case until the date fixed for the hearing, 
which was 21st August. Therefore one 
is not surprised to find that there was 
apparently nobody present before the 
District Judge on behalf of the parties, 
when he made the order transferring the 
case to the Subordinate Judge for disposal 
on 9th August. The reason w’hy it was 
so transferred, we are not told. On 10th 
August the order for transfer having been 
received by the Subordinate Judge he 
ordered that bha case was to be put up 
ou 21bb August, and on that date the case 
appears to have been called on. Neither 
party appeared and tho reason given by 
the plaintiff, who is the appellant before 
us, is that ho had no intimation that the 
case had been transferred to the Subordi¬ 
nate Judge, and although he was present 
on that day in the Court of the District 
Judge, which is in the same building, 

I understand, as that of the Subordinate 
Judge, he had no idea that his case was . 
to be taken up before the Subordinate 
Judge. His case is that he waited in tbe 
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other Court hoping that bis case might 
come OD and he knew nothing of its having 
been transferred. That was the reason 
why he did not appear and why his case 
was dismissed. He then applied under 
the rules provided in that behalf to have 
his case restored to the list and tried,and 
in support of that application he in his 
petition gave reasons why his case should 
be restored. The Subordinate Judge 
having heard the case dismissed it. He 
said : 

“This is an application for restoration of an 
appeal which was dismissed for default. The 
applicant’s witness deposes that be waited in 
the Court of the District Judge and was not 
aware of the transfer of the appeal to this Court. 
The other side’s witness deposes that the appli¬ 
cant did not come. On reference to the order- 
sheet it appears that the transfer took place on 
10th August 1915 and was disposed of on 2l8t 
August 1915. I do not believe the applicant. 
Application is rejected. Rs. 2 is allowed as costa 
to the other side." 

We have to consider tlio evidence that 
has been adduced in this case and having 
regard to the facts, it is quite clear that 
no intirTiiition was given to anybody as to 
the transfer of the case to the Subordi¬ 
nate Jiidge, and prima facie at all events 
the appellant has male out a good case 
for excusing his absence when the case 
was called on in the Subordinate Judge's 
Court. It apjmars that not only was the 
appellant not present when the case was 
called on, but that the defendants also, 
who are the respondents before us, were 
themselves not present, and one would 
have thought that if they knew all about 
the transfer they would at all events have 
been present. The mere fact that the 
respondents were absent seems to my 
mind to go a long way to corroborate the 
plaintid’s story that he had no notice and 
was not in fact aware of the transfer of 
the case. For some reason, which I am 
unable to nuderstand, the Subordinace 
Judge has come to the conclusion that he 
cannot bolieve the appellant. He gives 
no reason whatever for coming to this 
conclusion and looking at the evidenco, 
which was given on both sides, which 
was very sketchy, I cannot lielp coming 
to the conclusion that there is no r.jison 
whatever to doubt that the story told by 
tho appallant was in the main true. I 
see nothing in the story told by the 
otlier Bide which would lead one to be. 
lieve tliat the plaintiff's story was in 
any way shaken. 

The caso then came on appeal to this 


Court and was tried before Mullick J.» 
and Jwala Prasad J. Thalearned Judges 
unfortunately took different views. 
Their judgments have been read over to 
us and vve have had an opportunity of 
considering them. It seems to me that 
this being a matter in which one must 
exercise one’s discretion to some extent, 
following, of ocurse, tho rules which ap¬ 
ply to cases of this sort (O, 41, B. 19), 
one must make up one’s mind which of 
these learned Judges one agrees with. 
Speaking for myself I have no doubt 
whatever that having come to the con¬ 
clusion as I have that the story told by 
the appellant was in the main true—that 
he did not know that his cass had been 
transferred and there was no reason why 
be should know—that this is a sufficient 
cause within the meaning of O. 4:1, B. 19, 
which prevented him from appearing 
and that therefore ho ought to have his 
case restored to the list and have an op¬ 
portunity of having it tried. It seems toj 
me that it would be desirable in these! 
cases where an order of transfer is made 
that notice should be given in every case 
to the parties or their representatives. I 
find a passage in the judgment of Jwala 
Prasad J., which deals with this point 
and with which I entirely agree. He 
says: 

"To mv mind such au important order as tho 
transfer of a case from one Court to another 
should invariably be commuaio.ited to the per¬ 
sons concerned and in tokeu of such com-JQuuica* 
tiou tho sij'natures of the parties or their 
pleaders should be obtaiued and vvbea the signa¬ 
tures are not obtained the order-sheet should 
show that the information has been oooi- 
munioated," 

In this case neither was the signature 
obtained nor does the order-sheet show 
that the information was communicated 
to the parties or their pleaders and I 
think that the appellant had a very good 
excuse for not appearing when the case 
was called on. I think perhaps I ought 
to say that a matter which rather im¬ 
pressed itself upon the mind of Mul- 
liok, J., v/as the delay between the date 
when the judgmoab was given and the 
date when the petition of appeal was 
filed. This does not seem to mo to be a 
matter to which too much weight ought 
to bo attached in considering the boua 
fides of the appellaub, because although 
it is perhaps a long time from tho 21st 
August to the 9th September still one 
has bo consider what has to be done. It 
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is not merely a matter of going in person 
to the Jadge and asking that the case may 
be restored. One has got to consult 
other i)artie3 in the case who are in- 
terestel and one has to consult one’s legal 
advisers and get a proper petition pre¬ 
pared. It does not seem to me that the 
delay which occurred between these two 
dates is such as to raise any prd:;umptiou 
that there was any mala 6des or lack of 
diligence on the part of the appellant in 
prosecuting his appeal. The appeal will 
be allowed, tlie order of the Subordinate 
Judge rejecting the application for res¬ 
toration of the appeal will be set aside 
^nd the appeal will be restored to the 
pending file and disposed of according to 
law. With regard to coats I do not pro¬ 
pose to interfere with the order which 
was made io the Court below, but I 
think that the appellant here should 
have his costs of appealing to day and I 
assess them at one gold mohur from each 
defendant. The reason why I do not 
interefere with the order for costs below 
is that the appellant is asking for an in- 
duigence and I think that lie ought to 
pay for that. Each group of defendants 
who have appeared in this appeal to-day 
will pay one gold-'-mohur. 

Chapman, J. —I agree. 

Atkinson. J. —I agree. 

v.s /R.K. Appeal allowed, 

A. I. R. 1918 Patna 343 

Atkinson, J. 

Sital Prasad — Petitioner. 

V. 

Emperor —Opposite Party. 

Miso. Criminal Revn. No. 67 of 1917, 
TDecidcd on 10th January 1918, against 

order of Deputy Magistrate, Dirbhanga. 

(a) Criminal P. C. (1893) Ss. 234 and 235 
—Offences of same kind committed within 
12 months — Only three can be tried at 
a time. 

Whore an accused person commits more than 
throe oHences of the same kind withiu 12 months 
by distinct, separate and wholly unconnected 
acts, be may bo tried in batches of three at each 
trial under sepsr.ita charges. (.f* -144 C 2l 

(b) Criminal P. C. (1898), S. 235 —One and 
same transaction — Motive for several 
offences same — They do not necessarily 
constitute same transaction. 

WJicto the motive or object which actuates an 
aecufl'id in the commission of several distinct 
offeucce oE the samo kind is the same, the 
offences do not neceesarily constitute one and 
the same transaction within tbo racaoingof 
8.235. [P 844 0 2] 

Majendra Prasad—lov Petitioner. 

Fakhruddin —for the Crown. 


Judgment.—The accused Sifcal Prasad 
was a servant in the Rayan Sugar Factory 
and he was charged by the General 
Manager of the factory with having on 
12th March 1917 issued two false receipts 
to tenants who came to the factory with 
the object of selling and delivering 
sugarcane to the factory, the substance 
of the oh'ence being that the accused 
Sital Prasad issued receipts for sugarcane 
which never was delivered in fact and 
thus enabled tenants to obtain money 
from the factory for sugarcane which had 
never been supplied. The accused ap¬ 
parently in the month of March 1917 
resorted to this form of deception in a 
series of transactions. A charge was 
however preferred against the accuse! by 
Mr. H'Tskins, the General Manager of the 
factory, in respect of two false receipts 
alleged to have been issued by the ac¬ 
cused on 12bh March 1917 and the 
accused was charged under Ss. 408 
and 477 (a), I. P. C., the charge under 
S. 46S being for forgery with intent to 
cheat and the charge under S. 477 (a) 
being in respect of the falsifications of 
accounts with intent to defraud. Those 
two transactions by no means formed the 
entire of the accused’s defalcations or 
wrong doing, because on 4th and 8th 
March he also issued two other false 
receipts to two other tenants who came 
to deliver sugarcane to the factory for 
sugarcane which was not in fact supplied. 
The charge that has been preferred by 
Mr. Hoskiiis under Ss. 468 and 477 (a), 
1. P. G.,\ia9 been committed bo the Court 
of Session for trial. 

A servant of the factory has, since the 
former case was committed for trial, 
preferred another charge against the ao- 
cuso.l under S. 420, I. P. O., in respect of 
the false receipts issued by him on 4fch 
and 8th March 1917. Apparently from 
the dates it would appear that these 
offences, more than three in number, 
were committed within a space of 
12 months from the time the first to the 
last of these offences were committed. 
It is contended before me V)y Mr. Rajendra 
Prasad who appears on helialf of the 
accused that inasmuch as the charges 
which liave been now made or preferred 
against the accused are of the same kind 
as those with which he is being tried in 
the Sessions Court and exceed three in 
number, that therefore under the pro- 
visions of S. 234, Criminal P. C., the 
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accused cannot be tried for any such 
offences in excess of the first batch of 
three. The learned Judges who granted 
this Rule seem to indicate that to try the 
accused for more chan three charges if 
the offeuces took place within the period 
of 12 months, would be contrary to the 
spirit of S. 234, Criminal P. 0. I my¬ 
self cannot follow that line of reasoning, 
which is unsupported by any authority 
and which is inconsistent with the only 
authority which has been cited before 
me, nimely, the case reported as Empress 
V. Dononjoy Baraj (1). The provision 
contained in S. 234, Criminal P. C , is 
merely this: that you shall not, at one 
trial, try an accused for more than three 
offences of the same kind committed 
within the space of 12 months from the 
first to the last. Bub I do nob see any 
reason for the suggestion that if a person 
commits 60 different offences within 
12 months of the same kind, you can 
only try him for three and must neces¬ 
sarily abandon the trial of all charges in 
respect of the remaining 47 offences. 
In the case referred to as Empress v. 
Donovjoy Baraj fl), the learned Judges, 
considering S. 453 of the old Criminal 
P. C. which is almost word for word the 
same as S. 234 of the present Code, 
say: 

“Section 453, Criminal P. C.. modifies S. 452. 
which requires a ^eparat - charge and a separate 
trial for every di.'itinct ofTence, by allovN iog three 
charges of three di>tinct ufferjces of the .same kind 
and committed v\itbin out*year of each other to 
ba tried at the same time; but this docs not mean 
that, if at one time or wilbia one >earainaa 
commits 60 di»tiuct offences of tbo same kind, 
ho shall not in one day be prosecuted for more 
than three such ofiences.” 

Tliis decision seems to be directly in 
point and to ho thecorrect interpretation 
and construction to bo put u]ion S. 234, 
of tlie existing Criminal P. C. In the 
alternative it is contended that under 
the provisions of S. 235 the facts out of 
which the several ofi’ences arose formed 
one and tiie same transaction anc] that 
thus they constituted one ofl'euce for 
whicli the accused may be chaigeti and 
tried at one trial as for one ofl'ence. 
The cnly ground on which it is suggested 
that these offences formed cno and the 
eauio transaction is that the motive or 
object underlying the commission of all 
these offences was the same, namely, to 
cheat the factory. It is admitted that 
fc he offenc s wpie comn:i*-tpd on dillpjen^ 

“(1) [l»77-78} 3 Cal. 640. 


dates, namely on 4th March, 8th March 
and 12bh March; but it is contended tbafr 
inasmuch as the motive or object which 
actuated the accused in the commission 
of all the offences was the same, that 
therefore the offences constituted one 
and the same transaction. Clearly this 
cannot be the meaning of ‘one and the 
sametransactiou’-’contemplated by 8. 236, 
Criminal P. 0. That section expresses 
in its own phraseology what constitutes 
one and the same transaction and pro¬ 
vides that if a series of acts are so con¬ 
nected and more offences than oue aie 
committed by the same person he may 
bo charged with and tried at one trial for 
such ofieuces as one offence. 

In my opinion in this case the acta 
were distinct and separate and wholly 
unconnected, and the accused is thus 
liable to be tried separately for each one 
of such offences or, as more tban three 
offences of the same kind w'ere committed ‘ 
within 12 months, then in batches of 
three at each trial underseparate charges. 
The argument which has been addressed 
to me that the case which has been 
instituted against the accused under- 
S. 420, I, P. 0. is illegal must therefore 
fail and this application must be dis¬ 
allowed. Mr. Rajendra Prasad has made 
a very strong appeal to me on the 
question of punishment. He says it is 
undesirable th.at the cases preferred 
agaiust the accused being ejusdem generis 
should be tried by different Courts, 
because such a course might result in 
punishment being piled up against the 
accused by different tribunals, one having 
no knowledge of the punishment awarded 
by a (liffei ent Court in a different case. 
This argument appeals to me and 1 
consider it right and proper that one- 
Court should have seisin of both cases. 

I would therefore suggest to the learned 
Deputy Magistrate who has now seisin of 
the charge under S. 420, I. P. 0., that aa 
soon as the cise is ready it would be 
right and proper to commit it to the 
Court of Session for trial with the an¬ 
alogous case pending against the accused 
under Ss. 468 and 477 (a), I. P. C. 

v.S,/r k. Application rejected^ 
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MULIilCK AUD Thornuill, JJ, 
Mahahir Prasad and others —Plaintiffs 
—Appellants. 

V. 

Siri Narayan and others —Defendants 
—Respondents. 

Civil Revn. No. 285 of 1917, Decided on 
16th April 1918, from order of Small 
Cause Sub. Judge, Saran, D/- 7th Septem¬ 
ber 1917. 

*4* ^ (a) Hindu Law — Debts— Father—Son 
and grandson are liable to pay suretyship 
debt of father and grandfather—Suretyship 
must be of same kind as in Contract Act— 
Defendant's father selling to plaintiff in* 
terest in lease representing that he was 
collecting rent at Rs. 335~Rent entered at 
Rs. 303 in mokurrari pattah — Agreement 
by defendant’s father to indemnify plaintiff 
—Suit against defendant on basis of agree* 
ment—Agreement is of indemnity and not of 
suretyship and defendant is not under pious 
obligation to discharge liability — Contract 
Act (1872), Ss. 124, 126 and 132. 

A Hindu son or grandrort governed by the 
Mitakshara law is liable for the debt of his father 
or grandfather due on account of a suretyship 
for the payment of money. But when the Hindu 
law enfurcos liability for the suretyship debts of 
tho father it contemplates suretyship of tho same 
kind as the Contract Act. In order to create a 
ooniraotof suretyship there must be a creditor, a 
principal debtor and a guarantor or surety, wbo 
makes himself liable for the lability of the princi* 
pal debtor. Tho relationship may be established 
by an agreement between the principal debtor and 
the surety to which the creditor is a party. It 
may also bo established by an agreement to 
which the creditor is not a ]>arty, where there is 
a collateral contract between the surety and the 
principal debtor that one of them shall be liable 
on the default of the other. But whore the con* 
tract between the surety and the creditor is not 
a collateral undertaking but creates an original 
liability as between these' two parties, then the 
contract is not one of surety but one of indem- 
uity. [P 3'IC C ], 2] 

Defendants* f.'itber sold his interest in a 
r.urpcfhgi lease to the plaintilT and represented 
that he had been collecting rent from the 
mokurraridar at the rate of Rs. 3:'5. In the 
mokurrari paltab the rent was entered as Rupees 
803, but since the grant of the pattah the Survey 
and Settlement authorities had recorded the 
rent payable by tbe mokurraridar as Rs. SSS. 
The defendants' father also executed an agree¬ 
ment bv which be agreed to iodemnify tbe 
plaintifT for the difference between Rs. 33.5 and 
Rs. 303 in the event of tho latter failing to 
realise ibe former sum from the mokurraridar. 
The mokurraridar refused to pay the enhance¬ 
ment and the plaintifl’s suit to recover it was 
dismissed. Tbe plaintiff then sued the defen¬ 
dants as the legal representatives of their father 

on tho basis of tho agreeuiect : 

Held ; (1) that the agreement amounted to a 
contract of indemnity and not to one of surety* 
ship; (2) that the indemnity created a con- 
tracluai liability and that it was immaterial 
that the sum to be paid Vias not an ascertained 
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sum but depended upon the extent of the mokur- 
raridar's failure; (3) that if however the re¬ 
presentation made by tbe defendants’ father to 
tbe plaintiff was false, tbe liability to which it 
gave rise was an immoral one, and that if it 
was true, the liability was not a usual or custo¬ 
mary one, so that in any case the sons wore not- 
under a pious obligation to discharge the 
liability. (P 347 Cl, 2} 

(b) Hindu Law— Debts—Father — Son’* 
liability — Actual receipt of money is not 
necessary. 

In order to create a debt which it would be 
the pious duty of ths ecu to pay, actual receipt 
of money by the father is not necessary. 

[P 347 C 1; P 348 0 1]. 

(c) Hindu Law—Debts—Father— Contrac¬ 
tual liability to pay money constitutes debt* 
binding on son provided transaction is 
neither immoral nor illegal. 

A contractual liability to pay money will con¬ 
stitute a debt which is enforceable against the 
eon, provided the transaction is neither illegal 
nor immoral and comes within the meaning of 
tbe term "Vyavafaarika” which has been trans« 
lated as lawful, usual or customary. 

[P 347 C 1] 

Parmeshwar Dayal —for Appellants. 

Kulwant Snhay, Jadubans Sahai, 
Jindha Radhes Prasad and Ilarnandan 
Sahay —for Hospondenfcs. 

Muliick, J. —In this case one Moni 
Lai was the proprietor of lOl bighas of 
land. In 1868 he gave a mokurrari 
pattah for this land to a gentleman named 
Macdonald at an annual rent of Rs. 303. 
In 1869 he executed azurpeshgi mortgage 
in favour of the same gentleman for a 
principal sum of Rs. 6.050, it being stipu¬ 
lated that the mortgagee was to retain 
the whole of the mokurrari rent as 
interest. The mokurrari is now in the 
hands of one Basudeo Das. The zur- 
peshgidar’s interest passed by sale first to 
one Gulam Ilosain and then in 1897 to 
three persons named Dehi Prasad, Koshi- 
lanand and Gulah Chand. In 1899 Debi 
Prasad and his cosharers sold tho zur- 
peshgi to the father of the pleintiifs be¬ 
fore us for a sum of Rs. 6,000. In the 
meantime tho Survey and Settlement 
authorities had recorded the rent payable 
by the mokurraridar Basudeo as Rs. 335 
instead of 303. T'lie vendors, w’hen 
selling the zurpeshgi to the father of the 
plaintitTs, represented that they had 
been collecting at the rate of Rs. 335 
from the mokurraridar and executed an 
ekrarnamah in which they agreed to in¬ 
demnify the purchaser for the diHeronce 
between Rs. 335 and Rs. 303 in tho event 
of his failing to realise it from the n»okur- 
raridar. The mokurraridar refused to pay 
the enhancement and the purchaser was 


Mahabir V. SiBi Narayan (Muliick, J.) 



-340 Patna Mahabir v. Siri Narayan (Mullick, Jj 1916 


obliged to sue. In 1903 the mokurraridar’s 
plea that his rent was Rs. 803 succeeded 
and the suit of the purciiaser was dis¬ 
missed. In 1917 the plaiiitiLTs brought 
the present suit for the amount due to 
them from the defendants as the legal 
representatives of their fatlmr for the 
default of the mokurrarldar at Rs. 32 
per year in respect of the years 1911 
1917. The claim for previous years was 
given up as barred by limitation. 

The Subordinate Ju3ge finds that the 
defendants who, are the sons and grand¬ 
sons of the vendors. being governed by 
the law of the Mibakshara, are nob liable 
to pay the claim out of the ancestral pro¬ 
perty and as there is no other property 
beloijging to the vendors in their hands 
he has dismissed tlie suit. The plaintiffs 
accordingly ask us to exercise our royi- 
sional powers under S. 25, Provincial 
Small Cause Courts Act. It is clear 
that the contract made by the defendant s 
father is not one tliat dies with the pro¬ 
misor and that it is enforceable against 
his legal representatives. The defen- 
<lant 9 are the promisor’s legal represen¬ 
tatives in respect of his self acquired 
j)roperty inherited by them but the find¬ 
ing of the Subordinate Judge is that there 
is no such property. In regard to an¬ 
cestral property in theii* possession the 
defendants are under S, 53, Civil I’. C., 
the promisor’s legal representatives only 
for debts payable by them under the 
Hindu law. It is either almitted or 
found tliab there was neither antecedent 
debt nor legal necessity to render the 
contract enforceable against the defen¬ 
dants. The learned vakil for the creditor, 
however contends that the contract 
created a suretyship for the payment of 
money and he relies on the ^[ilharaJa of 
Benares v. Bam Ktnnar UisrKi) and 
Basik Lai Mandal v. Singheshwar Boy 
(2). In iny opinion although a contrary 
view was taken in IJiralal j\IaTto<i7i v. 
BhanJrab ili llaldarin (3). a Hindu son 
ior grandson governed by the Mit tkshara 
'law is liable for tim debt of his fardier or 
grandfather due on aceounb of a feurety- 
sliil) for the payment of money. The 
‘weight of opiniorj in tbe High Courts of 
Bombay. Ailah.ibad, Madras aud Calcutta 
is to this effect. 

The first question to be decided thora- 

iT [id^l] 2t3 All. GU. 

(2) [1912J HJ Cal. e-13 = U 1. C. U7. 

[iOJJ] 1 I. C. 15:i. 


fore is whether the contract in the case 
now before us was really one of surety¬ 
ship. Now the principles applied to 
cases under the law of contract for deter¬ 
mining the difference between a contract 
of surety and a contract of indemnity 
appear to me to be of general application 
aud although the English cases are more 
particularly concerned with the question 
whether a particular contract falls within 
S. 4 of the Statute of Frauds, still it seems 
to me that the conditions required by the 
English law and by the Indian Contract 
Act for a contract of suretyship are also 
required for such a contract in Hindu 
law. There must be a creditor, a princi¬ 
pal debtor and a guarantor or surety, 
who makes himself liable for the liability 
of the principal debtor. The relation¬ 
ship may be established by an agreement 
between the principal debtor and the 
surety to which the creditor is a party 
This is the relationship contemplated by 
S. 126. Contract Act. It may also be 
established by an agreement to which 
the creditor is not a party, where there 
is a collateral contract between the 
surety and the principal debtor that one 
of them shall ho liable on the default of 
the other. This is the contract contemp¬ 
late! under S. 132, Contract Act. But 
where the contract between the surety 
and the creditor is not a collateral under¬ 
taking bub creates an original liability as 
between these two parties, then the con¬ 
tract is not one of surety bub one of in¬ 
demnity within the meaning of S. 124, 
Contract Act. Tbe distinction was dis 
cussed in llarburg India Bubber Comb 
Co. V. Martin (0 and in that case Vau¬ 
ghan Williams, L. J., cited with approval 
the following observations of Davey, L. 
J,, in Guild v. Conrad (5) : 

“ In my opiniou there is a plain distinction 
between a promise to pay the creditor if tbe prin¬ 
cipal debtor makes default in payment and a 
promise to keep a lersou who has entered or is 
about to enter into a contract of liability indem¬ 
nified against that liability independently of tbe 
question whether a third person makes default or 
uot.*’ 

Now what was the object of the guar¬ 
antee in the present case ? The mokur- 
rari beuancy purchased by Basdeo was 
created long before the guarantee. The 
father of the plaintitls was i^ot in any 
way induced to do anything or to forbear 
fiom doing anything in connexion with 
the gi ving of th at lease. Tlu^t lease 
'1T^UU02 1 ’ie~13. j. K. B. 5‘29. 

(5 USOl] ‘J Q. B. 335=63 L, J. Q. 3. 
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formed no part of the oonsideration of 
the asaigament of the zurpesbgl between 
the vendor and the vendee. Tlieguarantea 
was given not with the object of baneSt- 
ing the lessee, and seciiriug paymant of 
the rent due from him, but for providing 
an additional induoament to the vendee 
for purchasing the zurpashgi. Inciden¬ 
tally the result of the guarantee may have 
been to beuedt the lessee, but the primary 
object of the contract was not to answer 
for his debt or default. In my opinion 
therefore the contract in this case was 
not a contract of surety at all but a con¬ 
tract of indemnity. In a sense every 
contract of indemnity is a contract of 
guarantee. But, in my opinion, when 
the Hindu law enforces liability for the 
suretyship debts of the father, it contem¬ 
plates suretyship of the same kind as the 
Contract Act. The argument therefore 
that the contract being one made by the 
promisor as surety for the payment of 
money his sons and grandsons are liable 
in Hindu law, fails. 

The learned vakil for the creditor how¬ 
ever relies upon a much wider proposi¬ 
tion, which is that under the Mitakshara 
law wherever the father has contracted 
a liability the son is bound by a pious 
obligation to discharge that liability out 
of the ancestral property in his hands, 
unless he can show that the liability was 
illegal or immoral. He contends that in 
the present case, unless it can be shown 
that the indemnity was illegal or immoral 
the plaintiffs are entitled to succeed and 
that it is wholly immaterial whether or 
not the translation was for the benefit of 
the joint family. In my opinion this 
proposition is stated in too wide terras. 
The oases relating to the liability of a 
Hindu son have been roviewed by &Ioo- 
kerjee, J., in Ckakouri Mahton v. Ganga 
Proshad (G). It has been held that the 
actual receipt of money by the father is 
nob necessary. A contractual liability to 
pay money will oonsbituto a debt which 
is enforceable against the son provide 1 
the transaction is neither illegal nor im¬ 
moral and comes within the moaning of 
the berm Vyavaharika," which has been 
translate I as lawful, usual or customary. 
Iiidooi the cases have gone so far as to 
hold that if the father is mala liable for 
damages for breach of civil duty, then 
upon a dooroa made against the father 

(G) [1912] 39 Oal. 8G2=1^I. C. G09. 


the sons are liable to the extent of the 
ancestral property. 

In the present case the indemnity 
given by the father would undoubtedly 
be enforceable against himself. If a de¬ 
cree upon it had been obtained against 
the father during his lifetime then it 
would be anforceablo against the sons 
after his death provided it came within 
the list compiled by Mookorjee, J., in the 
abovemantioned case. Here theliability 
will depend upon whether the act was 
lawful, usual or customary. The Sub¬ 
ordinate Judge has not in terms said that 
the representation of the father that he 
had been collecting Rs. 335 per year from 
the lessee w'as false If it was inten¬ 
tionally false and if it deceived the pur¬ 
chaser it might have rendered the father 
liable to prosecution for the offence of 
cheating. For myself, having regard to 
all the circumstances, I find it difficult 
to believe that it was true. The pur- 
chaser’s failure to realize the enhanced 
rate by suit is strong evidence that the 
representation was not true and the view 
I take is that the purchaser did not 
honestly believe that the representation 
was true. Both parties knew that the 
true rent was Rs. 303. The purchaser 
was in no way deceived but intended to 
gamble on the chance of being able to re¬ 
alize the enhancement recorded by the 
Survey and Settlement Authorities. This 
conclusion is supported by the fact that 
while the original zurpeshgi was created 
in favour of Macdonald for a principal of 
Rs. 5,050 on the footing that the mokur- 
rari rent was Ks. 303, the predecessor of 
the plaintiffs paid only Rs. 5,000 for it’ 
in spite of the rent being represented to 
be Rs, 335. I hold therefore that if the 
representation was intentionally false the 
liability croatei by the indemnity was 
immoral ; if it was not intentionally 
false, tiie liability was nob usual or custo¬ 
mary and therefore nob enforceable 
against the sons as a pious obligation. 1 
agree that a mare error of judgment on 
the pirb of the father would not save the 
sons if the indemnity was yu ordinary in- 
cident in the ownership of property. In 
Durbar Khachar v. Khachar llusur (7) 
it was hold that a decree against the 
father for damages caused by the erection 
of a dam >va3 not onforcible against the 
sons as a pious obligation. On tlio other 
hand in_ Kh alilur Rahman v. Gqhinji 

(li [1908] 32 Bom. 34S; 
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Pershad (8) ife was held that mere impru¬ 
dence or unreasonableness will not be 
Bufficient. 

As this would also seem to be the view 
taken by Mookerjee, J.,.in Chakouri Mah^ 
ton V. Oanga Proshad (6), I think we 
must follow the Calcutta Court and judge 
the indemnity here by the test whether 
it was usual, that is to say whether it 
was one which an ordinary vendor might 
have been expected to give. Having re¬ 
gard to the state of the knowledge of par¬ 
ties and to the fact that the liability was 
indefinite and practically perpetual, my 
answer is in the negative. It might be ur¬ 
ged that the liability was limited to the dur¬ 
ation of the zurpeshgibut having regard to 
the fact that the zurpeshgi was created in 
1869 and has not yet been redeemed, it 
may be regarded as practically perpetual. 
It is contended by the learned vakil for 
the plaintiffs that the indemnity was 
part of the consideration for the pur¬ 
chase-money and that as there has been 
failure of that consideration, the sons are 
liable to pay the present claim by way of 
pd.rt refund of coo si deration raonoy ♦ 
The reply to this is that upon the facts 
I do not hold that the indemnity was any 
part of the consideration for the sale. In 
the view that I take it is not necessary to 
discuss at any length the contention of 
the defendants that an indemnity cannot 
create a debt. The indemnity in this 
case created a contractual liability to 
pay money on certain contingency. It is 
immaterial that the sum to bo paid was 
aot an ascertained sum bub depended upon 
•phe extent of the mokurraridar’s failure. 
In Paremayi Dass v. Phalta Mahton (9) 
the learned Judges did not dissent from 
the view that a right to damages for theft 
might create a debt. In my opinion such 
a right does creates debt whether the 
liability is based on a decree of Uourt or 

upon a contract. ^ . 

Bub for the reasons given I am of opi¬ 
nion that the defendants are not liable to 
pay out of the anoeibral property to which 
they have succeeded by survivorship the 
debt created by the indemnity in the 
present case. It is useless to give the 
plaintiffs a decree for execution against 
any other property, becmse the Subordi¬ 
nate Judge finds that there is no other 
property belonging to the promisor inthe 
hands of the defendants. The application 


is therefore dismissed with costs. Hear* ‘ 
ing fee Rs. 80. 

Thornhill, J. —I concur. 

V.S./b.K. Application dismissed, 
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Mullick and Atkinson, JJ. 

Baldeo Sahai —Appellant. 

V. 

Brajnandan Sahay —Respondent. 
Second Appeal No. 1275 of 1916, 
Decided on 3rd August 1917, from d^Qci- 
sion of Sub Judge, Saran, D/- 13th Jnly 
1917 

(a) Bengal Estates Partition Act (1897), 

S. 119'-Partition concluded after passing. 

of Act of 1897. , . t I 

The ODDS of proving that a partition, w j 
was concluded after the Estates Partition 
of 1897 came into operation, was made 
the Act of 1876, lies upon the l] j 

(b) Bengal EstatesParlilion Act (1876).S. 149 
and Act (5 of 1897), S. 119- Suit by 

for declaration of title to occupancy aHouea 

to defendant in partition proceeding* i 

menced under old Act but completed under ^ 
new Act-Court holding suit not maintain 

able under S. 119 of new Act as 

cord of Rights was in his favour—Partition 

being u„de°r old Acl and S. a.d no, b.r 

such «uit—Such suit was maintainable 

under S. 119 of new Act* lA-aHnn 

Where a tenant brought a suit foe 
of his title to an occupancy holding. ^ • 

been allotted to the defendant on , 

commenced under the old Estates 
of 1876 but concluded after the new Ac 

U" t-tiuoo was eSected 

under the old Act. as it couW be ^ 33 ^ 

the facts o 0 gtb December 1897 and 

H,:? S u 'oftL saTd Act did not debar a tenant 

everuuLi S. 113 of the new Act. tP 349 G 1, J 
(c) Record of Rights-Entry is only pre 

•T:enUy'’ra'rB:co;d o< Bight, carnss 

a presumption of correctness. IP 

Rajendra Prasad —for Appellant. 
JCulwant S'lhay —for Respondent. 
Mullick. J.—The land in suit mea- 
sures two bighas. nine cottahs thre 
dhurs and the plaintifls claim declara¬ 
tion of title to bold it under the defen¬ 
dant as an occupancy holding upon a 
rent of Ra. 2 per annum. The defen¬ 
dant was a cosliarer with the predeces¬ 
sors of the plaintiffs in the parent estate, 
from which'a patti containing the land 
in suit has been carved out and allotted 


(8) [18931 ‘iO Cal. ><28. 

(9) [1897] 24 Cttl. 672. 
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to fcbo defendant in a partition made by 
the reveoue oSioors. The partition com¬ 
menced in 1894 and was completed in 
1909. On 8tih December 1897, Act 8 
■(B. 0.) of 1876, which was the Act under 
which the partition was commenced, was 
repealed by Act 5 (B. O.) of 1897, which 
Aod is now in force- In 1899 a Reoord- 
of-Rights under the Bengal Tenancy Act 
was finally published showing plaintiffs 
to bo occupancy raiyats with a rent of 
BrS. 2 in the land in suit. The defen¬ 
dant contends that S. 119, Act 5 (B. 0.) 
of 1897, is a bar to the suit and the 
partition khasra showing that the land 
is his zerait is final. The Subordinate 
Judge has given effeob bo this plea and 
hold that the suit is not maintainable. 

The onus of proving that the partition 
which was concluded after Act 5 (B. C.) 
of 1897, came into operation was made 
' under the Act of 1876, is upon the plain- 
, biffs. This they have discharged by re¬ 
ferring to a partition map, which curious¬ 
ly enough was filed by the defendant and 
which shows that the Collector understood 
ihab he was carrying out the partition 
under the old Act of 1876. Act 5 (B. C.) 
of 1897 states that if an order under S. 63 
of Act 8 (B. O.)of 1876 has been made be¬ 
fore 8bh December 1897, then the Col¬ 
lector shall follow the procedure of the 
old Act. In the present case a presump¬ 
tion arises that there was such an order 
under S 63 and as the defendant has not 
rebutted that presumption, we are en¬ 
titled to hold that the partition was con¬ 
cluded under the old Act. If the old 
Act applies, then S. 149 of that Act is 
no bar to the present suit. Under that 
I Act no Record of* Rights was to be pre¬ 
pared and the Cjllector had to make a 
valuation upon the basis of rentals and 
assets, bub was nob bound to ascertain 
the same after meisurement and survey. 
S. 119 debarred a suit for • the purpose 
of ssbbing aside an order approving a 
.partition. The Collector was only ccn- 
oaroed to see that the allotment of lands 
between the proprietor and the distribu¬ 
tion of Government revenue were fair. 
He was nob oonoornod bo see whether any 
third party had a subordinate interest 
in any land which was valued. There- 
:fore I have no doubt that the present 
-suit is maintainable. But then the lear¬ 
ned vakil for the defendant-respondent 
■contends that to allow such a suit is to 
declare that the vrylue of the land is less 
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than that which was fixed by the Col¬ 
lector and so to modify the partition. 

In the first place, it has to be shown 
that the eS'ect of declaring the plaintiff 
to be an ocupanoy raiyat does modify the 
valuation. That this is so has not been 
shown. In the second place, the defen¬ 
dant was a party in the valuation pro¬ 
ceedings and if he allowed the Collector 
to value as zerait land which was in rea¬ 
lity in the possession of a tenant and for 
that reason of less value, then the fault 
was bis own. S. 149 contemplates that 
no proprietor will be competent to sue 
another proprietor for the purpose of 
modifying the valuation. That how- 
ever does not debar a tenant from im¬ 
pugning the entries in tVe partition 
papers so far as they affect him. But 
having regard to the fact that the plain¬ 
tiffs and defendant are cosharers, a ques¬ 
tion of estoppel arises. Having allowed 
the Collector to enter their raiyati hold¬ 
ing as the defendant’s zerait land, can 
they now turn round and say that the 
Oolleobor was wrong? This issue has 
not been tried and we think the case 
must be remanded for its trial along 
with the other issue which the Subordi¬ 
nate Judge has not yet tried. 

In the view that wa take of the appli¬ 
cability of Act 8 (B. 0.) of 1876, it is not 
necessary to consider whether S. 119, 
Act 5 (B. C.) ofil897, bars the present 
suit. In my opinion however the same 
arguments apply to this section as to 
S. 149 of the old Act, and the suit is 
maintainable even under the new Act, 
The fact that the tenants are now served 
with notice bo be present at the Record 
of Rights, which has to be prepared under 
the present Act does not affect the scope 
of S. 119. The Collector is not em¬ 
powered, under Ch. 8 of the present Ajb, 
to make any order declaring that every 
entry in the record so prepared is cor¬ 
rect. The entry no doubt carries a pre¬ 
sumption of correctness, but that is all. 

I have to note that it is nob clear on 
what evidence the learned Munsif came 
to the ocDclusion that the Record-of- 
Righfs in plaintiffs’ favour was correct 
and that the entry iu the batwara khasra 
was incorrect. That however will boa 
question for the lower appellate Court 
after placing the burden of proof upon 
the defendant. The order which we will 
make is that the judgment and decree 
of the lower appellate Court bo set aside 
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B.nd that the case be remauded to him 
for the decision of the other issues as 
well as the following additional issue, 
namely, whether the plaintitfs are estop¬ 
ped from bringing the present suit. The 
parties will be entitled to adduce evi¬ 
dence before the learned Subordinate 
Judge upon this issue. Costs will abide 
the result. 

Atkinson, J. —I concur. 

v.S./E-K- Case remanded. 
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Roe, j. 

Sheonandan Mahton —Petitioner. 

V. 

JRmperoj —Opposite Party. 

Criminal Revn. No 3 of 1918, Decided 
on 25th January 1018, (romorder of Sess. 
Judge, Patua, 

Criminel P. C (189S). Ss. 202 and 439— 

Process postponed—Fact that local investi¬ 
gation is already made does not affect pro¬ 
ceedings under S. 202—Perfunctory inquiry 
made by Police and report considered in per¬ 
functory fashion—High Court will interfere 
and insist upon provisions of S. 202 being 

strictly enforced. 

II a Ma<’i«trate trkts it upon iiim>pU to post- 
roue tl.o'ii.sne of pr-.coRs for the 

iH. ticTa'.cc of the person coinplaincd ap.aiust for 
niVv nu.Tcae at all. ho icqnirt-d either to inquire 
into the*(‘:i«c himself or to dirtct a local investi- 
catiou. The /act that a local iuvtstigatiua has 
already been made docs uot affect the proceedings 
nectrsavY uodcr S. 202 wheu once process has 
broil poitponed. IP ^ -> P ^51 C l] 

If an irle^nlhl^ity in procoduto Las not xesult- 
ed in a miscairiago of justice, the High t/ourt 
will not make an order which can result ouly 
iu harassment to the parties and waste of public 
time In a ease in which a perfunctory inquiry 
has made hv the Police and the report con¬ 
sidered in a perfuiiot ^ry fashion by the 

trUP the riiiih CoUit will iuterfore andiusist 
“pou'u^rovt.on. of S, 202 boi„B .(riclly ^n- 
t,m-ea But 11.0 inquiry bas boen caro- 

lul ' 1.11.1 .arctully cour-idorod, tbe Court 

v'ill'o>.. rcito itH disorotioa and rotuoo w r^o-ojon 

'‘''yuinkivi Chandra Dcy—lov Tetitiouer. 

J'/nnala Chara n Sinha—iov the Crown. 

JudgiTJent.— Ou 21st October 1917 
the lodge.! an iuronuation at 

Chaii'ii Polico Station to the etVect that 
be was taking his cattle to plough hia 
rabi lauds when ho saw the accusei’s 
cattle grazing in his paddy fields. Ho 
miulo an attempt to seize the cattle bub 
wasatUuKc'i uy the aocusoJ aud as a 
result of the attack received a severe 
injury from a garasa. His ^^othev was 
alL heuteu witl. a iai.hi. The bub-Ius- 
noutor in ohargo of the thana took up 


the inquiry and on the 9fch November 
submitted a long report, more in the 
nature of a judicial pronouncement than 
a statement of the result of a Police- 
inquiry, bo the effect that the complain¬ 
ant had no doubt been struck on the head 
and bis brother beaten by two of the 
accused’s party, but that the whole story 
of the cattle grazing was obviously false. 
The real quarrel arose from an altercation 
between the corapiainanb and a woman of 
the accused’s family. This report did not 
reach the Magistrate until the 15th 
November. In the meantime, i. o., on th& 
ISbh November the complainant bad filed 
a complaint before the Magistrate and 
had been examined on oath and an order 
made: “Put up at Bihar on the 19th 
November with Police papers if any.” 
On the 19bh November the Police report 
was considered and the complaint dis¬ 
missed, and an order recorded on the 
Police report: 

“Eater true S. 324, Orimiual P. C., place of 
occurrewco and real subject-matter of dispute 
changed.” 

The complainant on the 24f.h Novem¬ 
ber filed a petition before the Sessions 
Court asking for further inquiry into his 
complaint. The learned Judge on the 
15bh December rejected the application 
on tho ground that in view of the Police 
report it would be idle to order a further 
inquiry. On the 3rd January an appli- 
oation w'as made to this Court in revision. 
It was admitted by the Criminal Bench 
of whioli I was a member. In support 
of the Magistrate’s proceedings a judg- 
rnoub has been shown to me in an un- 
roporbed case decided by my learned bro¬ 
ther Jwala Prasad, J., in which it is held 
that under S. 203 a Magistrate is entit¬ 
led to dismiss a complaint if after exa¬ 
mining the complainant there is in his 
judgment no sufficient ground for pro¬ 
ceeding, and that there is nothing in 
S. 203 requiring an inquiry under S. 202. 
The basis of this decision is that S. 202 
deals only with the question of postpon¬ 
ing tlie issue of process, whereas S. 203 
deals with the procedure to be adopted in 
dismissing the complaint. It has been 
argued before me that if a Magistrate 
takes it upon himself to postpone the issue 
of process for any purpose at all, he is 
required either to inquire into the case 
himself or to direct a local investigation. 
The fact that a local investigation had 
already been made would not affect the 
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Iproceedinga necessary under S. 202, when 
once process has been postponed. I am 
jiryself of opinion that this argument is 
sound. Bat it is not in every case that 
this Court should interfere in revision. 
If an irregularity in procedure has not 
|resulted in a miscarriage of justice, this 
jCourt will not make an order which can 
[result only in harassment to the parties 
land waste of public time. In a case in 
which a perfunctory inquiry has been 
made by the Police and the report con¬ 
sidered in a i)erfunctory fashion by the 
Magistrate, the Court will interfere and 
insist upon the provisions of S. 202 being 
stringently enforced. But where the 
inquiry has been carefully made and as 
in this case carefully considered, this 
Court will exercise its discretion and 
refuse tn re-open the matter. I have 
Jread the Police report with care and am 
satisfied that there was no cattle grazing 
and that therefore the whole basis of the 
complaint was false. In this view of the 
matter I decline to order any further 
inquiry. 

V.S./R.K, Order accordingly. 

A. I. R. 1913 Patna 331 

Rok and JwaTjA Prasad. J.T. 

Lalji Saku — PlaiutifV—AppHcaut. 

v. 

Lachmi Naraiji Singh — Opposite 
Party. 

Civil Rovn. Nos. 209 and 210 of 1917, 
Decided on 14th February 19i8, against 
order of Munsif, Jamui, D/-IGth.-June 
1917. 

Civil P. C. (1908), O. 9. Rr. 8 and O—Paity 
not appearing in person—Mere fact that he 
IS standing in Court does not omount to op- 
pcoranc'.-. 

A party inav appear in two ways, either by 
I’craoii or by pleader. If ho is not appearing in 
lOtFon, tlio mere faot tiiat he is 8ta»iding in 
Court doea not ainouut to an app.-armco with¬ 
in tbo red mDatiin^ of the w.:»rd. C y) 

Oi> a case being called ou. the partiis .lo^eare 1 
i’l Court but the plaintid lid not pro eeuto 
the ca;-e. The C jurt disini^^od Itie suit for thu 
phuntin’s default. The pLiiulin then applied 
for restoration of thosuii; but the Court no-/ 
lield that the suit was not dismissal for default 
and that therefore it had no jurisdiction to re- 
Btore i I: 

Held-, that the order dismissiug the suit \sii-i 
an order made under O i). and that liie 

Court was reqtiired to deal with the niat*er under 
O. 0, R. 0. [P 052 C 1] 

Kailaspati — lor Petitioner. 

Ganesn Dull, Sifigh —for Ofiposite P irty. 

Judgment.—The facts of this case 
are as follows: The applicant before us 
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was a plaintiff in a suit for a declaration 
that an entry iu a Record-of-Rights 'was 
incorrect. The case was instituted on 
28th of January 1916. On 26th Febru¬ 
ary 1917 an order was recorded in the- 
order sheet: 

“The plaiutill appears on call but does not 
prosecute the oasa. Defendant is ready. Ordered 
that the suit be dismissed for plaintiff’s default 
with costs to defendant." 

On 24th March 1917 an application 
was made for restoration of the case under 
O. 9, R. 9. The learned Munsif, who 
had himself recorded that the case was 
dismissed for the plaintiff’s default on. 
2Gbh February 1917, recorded on IGth 
June 1917 that it was not dismissed for 
def-iuU and that therefore he had no 
jurisdiction to make any order restoring 
it. The plaintiff therefore applies to 
this Court in revision arking us to set 
aside the order made on 16bh June 1917. 
It is contended 00 his halialf that the 
plaintiff’s appearance and refusal to pro¬ 
secute amounted to a non-appearance, 
and that the learned Munsif cn that date 
rightly recorded the matter as a case of 
default, 3,0'] that therefore the learned 
Munsif -vva-i hounl by law to bake up, on 
the plaintiff’s application, the question 
whether under O, 9, R. 9, it should be 
restored. J3y the oppo.site party it is 
contended that O. 9, R. 9, being appeal- 
able, this Court has no power to inter¬ 
fere in revision. It is obvious that there 
is no order under O. 9, R, 9, against 
which an appeal would lie. What the 
Munsif has actually done is to refuse to 
exerci.se jurisdiction in the matter at all. 
Wo are therefore only concevue.l with 
the question whether in fact (he order 
made on 26th February was an order 
under O. 9, R. 8, We are of opinion 
that the view l.i.ken in the case of 
Gopala linw v. Maria Susoya Pillai (l) 
islfcorrect. A party may appear in two 
ways, either by person or by pleader. If 
he is nob appearing in person, the mere 
f icb that ho is standing in Court does 
not amount to an appearimeo within the 
red meaning of the word. It could not 
he suggested for instance that if when a 
cise was called on, a litigant stool up at 
the back of tlio G,nrb and applied for a 
few minutes’ time to bring big pleader 

ho would boappearing in the true meaning 
of the word. ” 

Weareaware th it a different view was 
tak«n in Ehtmhim v. Rj.ji J^n 

(1) 11907] oO Ma.l. 274. --- 
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Mahomed Maji (2), but are 

of opinion that the Ma-^ras deeision 
should be followed. The Calcutta cases 
seem to have gone still farther that even 
when both plaintiEf and his pleader are 
present in Court, if the pleader declines 
to proceed with the case there is in fact 
no appearance. It is sullioient for us to 
say that where the plaintiff is not appear¬ 
ing in person, and his pleader is absent, 
the presence of the plaintiff in Court is 
not an appearance. We hold that the 
order of 26th February 1917 was an order 
made under O. 9. R. 8, and that the 
learned Munsif was required to deal with 
the matter under O. 9, R. 9. He will 
now proceed to do so. 

v.S./rt K. Ca^e neyit hack, 

(27 33 Bom 475=3 1. C. 9^*2. 
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Chapman and Roe, JJ. 

Srish Ghandra Ghose and another — 
Decree- holders—Petitioners. 

V. 

Sadhu Charan Rouira — Judgment- 
debbor^Opposite Party. _ 

Civil Revn. No. 16 of 1918, Decide 1 on 
4th April 1918. against order of Disb. 

Judge. Cuttack. D/- 15bh March 1918. 

Civil P. C. (1908). O. 21. R. 90-Provi.o~ 

No publicotion of sale on spot—Substantial 
injury not proved — Sale cannot be set aside^ 

A Court is btrrrecl uudor the express terms of 
the proviso to R. 90, O. 21, from setting aside an 
execution sale, on the groucd that tbpre was no 
Dublicatioa of the sale on the spot, without going 
into the question whether the applicant has sus¬ 
tained substantial injury by reason of the^ir- 
roaulatity. , « ** « 

S G. Ghalterjee and o. N. Hay for 
Petitioners. 

Facts. —The decree-holders (peti¬ 
tioners) purchased at a Court sale cer¬ 
tain immovable properties belonging to 
the judgment-debtor (opposite ptity) in 
execution of a money decree. Before the 
sale was confirmed, the judgmenb-debtor 
applied under O. 21, R. 90. for setting 
aside the Sile on the ground that he had 
sustained substantial injury by reason of 
the non publication of the sale-procla- 
mabion on tin spot due to the fraudulent 
suppression of it by the decree-holders. 
The Subordiaate Judge found that there 
had boDu due publication of the sale pro- 
Ola, nation an,3 bosiles tha i;>-opert,as 
wero sold at an alepiate 
District Ju Igo in appoU found that bl^ie 
was no publicUion of tl.a sale 
fcion on tl.o spot, which ho regarded as 


“more than a material irregularity,” and 
set aside the sale without going into the 
question of substantial injury on tha 
ground that the Court had “its inherent 
powers to correct abuse of procedure.” 
Against this decision the petitioners 
moved tha Hon'ble High Court in re¬ 
vision. 

Judgment. —In this case the learned 
District Judge in appeal has set aside a 
sale in execution. It was not sufficient 
for him to find that there was no publU 
oation of the sale upon the spot. It was 
necessary for him to go into the question 
whether the applicant had sustained sub¬ 
stantial injury by reason of the irregu¬ 
larity. We are of opinion that he was 
barred under the exp ess terms of the 
proviso to R. 90. O. 2L from setbingasido 
the sale without going into the question 
of substantial injury. The julgmenb and 
decree in appeal are therefore set aside. 
The appeal is remanded for fresh disposal 
after hearing the parties in acoordanoe 
with the above remarks. 

v.s./b.K. Order set aside. 


A, I. R. 1918 Patna. 352 (2) 

Dawson-Miller, C. J,, and Chap¬ 
man, T. 

Kulada Prasad Teioari and others — 
Defendants—Appellants. 

v. 

Saihu Gharan Tewari and others ■ 
Plaintiffs — Respondents. 

First Appeal No. 192 of 1914, Dsci- 
led on 19tih December 1917, from de- 
nsion of Sub-Judge, Manbhum, D/- 8 bh 
Vpril 1914. . . 

Civil P, C. (1903). S. 151—Decree 
:xecuted in manner not intended— High 
3ourt in its inherent power can order pro* 

>er execution of its decree. . tr- i- 

Woere it is brought to the notice of the High 
5 ourt that a docroe passed bv it i3 b3ing oxe* 
iut«d in a manner manifestly at vansnoe with 
,he purport and intention of that decree, the 
Iigb Court, under its 

nsion which are expressly sav.>d b7 S. 

,ake such action for the cuds of justice as may 
5 a necessary to enforce the proper of 

he decree. y ^ 

Atul Krishna Boy —for AppsUanbs. 
Gaur Ghandra Paletot Respondents. 
Dawson-Miller. C. J.— This is an ap- 

) 0 al from anorderof thaSubor lin tbe Tu ige 

if Manbhum in which he gvve carbain 
lirections to the Commissioner as to the 
nanner in which he should proceed in 
larrying out a decree of the High Oeurb 
.b Caloubba in a partition suit. The 
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plaintiffs ware the descendants of one 
of four brothers who were originally co- 
sharers of a rent free estate known as 
Mauza Kasmar, Pargana Barrabhum. The 
defendants were the descendants of the 
other three brothers and those claiming 
through t^em. In 1910 the plaintiffs 
instituted a suit for partition before the 
Subordinate Judge of Manbhum. Of 
the other three branches of the family 
only one, viz. defendants 9 to 26, offered 
any serious opposition to the suit. They 
contended that a partition had taken 
place between the predecessors of the 
four different groups some 60 years ear¬ 
lier, when the whole of the hasil and 
certain other plots had been partitioned 
and that the parties were now in sepa¬ 
rate and exclusive possession; and fur- 
ther that they ( defendants 9 to 26 ) 
had for many years spent money and 
labour in reclaiming parts of the waste 
land and in making new cultivable lands 
and had acquired a title thereto by 
possession and the plaintiffs’ title there¬ 
to was barred by limitation. The 
learned Subordinate Judge decided the 
suit in favour of the plaintiffs.. He 
found that no earlier partition had 
taken place and that exclusive posses¬ 
sion of the joint lands did nob bar the 
rights of the oosharers, and ordered a 
partition -ajc^rlia’ly of- the whole 
Mauza except the Kasmar Bandh and 
Balladhibash lands and gave certain ins¬ 
tructions to be followed by the Com¬ 
missioner in carrying out the partition. 
The effect of these instructions, broad¬ 
ly speaking, was that the parties found 
in possession of bandhs and tanks and 
lands brought under cultivation by 
their own labour and at their own ex- 
ponsa should be retained in possession 
of the same, bub that they could nob 
retain possession of ghora and danga 
lands if the total area in their posses¬ 
sion was in excess of the amount they 
were entitled to as their share in the 
partition. He further directed that 
the partition should be based on tlie 
map and Khatians of the Survey and 
Sebbloment Dopartment except where 
proved bo be incorrect. 

On appeal by defendants 9 to 26 
to the Oalcubta High Court, that Court 
varied the lower Court’s decision by 
finding that a partition had taken place 
between the four branches in e lual 
shares some 60 years earlier of the cul- 
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tivable lands, bub that it was impassible 
on the evidence to determine the pre¬ 
cise lands in respect of which the par¬ 
tition book place. The Court also found 
that parts of the waste lands formerly 
left joint had been reclaimed and brought 
under cultivation by the different bran¬ 
ches of the family which accounted for 
the fact that defendants 9 to 26 had ap¬ 
parently brought under their control and 
cultivation more than the share which 
could beallobced to them upon a partition 
of the entire village. The High Court 
agreed with the Subordinate Judge that 
possession in such circumstances did not 
give them a good title to ghora and danga 
lauds as against the plaintiffs. The judg¬ 
ment then proceeded as follows: 

“One direction however must be givou in 
modification of the decree of the Subordinate 
Judge. Ho.has lightly held that each of the 
parties should be retained in possession of the 
lands upon which they have spent capital and 
labour. In so far, however as the apoellanta 
are concerned, it must be ascertained in the 
first instance whether they are really in occu¬ 
pation of more lands than they would be eu* 
titled to occupy on .a partition. Ws therefore 
direct she Subordinate Judge to appoint a Oom- 
miisioner to make a survey of all the ghora 
lands of the village -and to ascertain the area 
thereof. The appellants would be entitled to 
one-fourth share of the total area. If the area 
thus determined falls short of the area now in 
their possession they mustsurrender the excess,*' 

Then followed directions that any ex- 
0633 to be surrendered should be the laud 
last occupied, a3 to which evidence was 
to be taken and that rather than divide 
a compact block, the Subordinate Judge 
should adjust the matter by the payment 
of osvelby money. This direction applied 
only to ghora and danga lands an! no 
party was bo be deprived of cultivated 
lands already in their possession. When 
the High Court’s decree came to the 
Commissionar for execution, a dispute 
aross as to how it should be carried out 
and he applied bo the Subordinate Judge 
for ins-,ructions. An order was then 
made by the Subordinate Judge purport¬ 
ing bo solve the doubt which had arisen 
as to whether the ghora and danga lands 
ordered to be surveyed by the High 
Court’s decree meant those lands only 
which were nob now iu oocupabion or 
those lands as they originally existed 
bsfore the partition, anl he came to the 
ooQclusioa that the latter interpretation 
was oorreot. Bub as there might be a 
difficulty in distinguishing those lands 
now, he thought the simplest method 
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■-.vould bo to ascertain first the total 
area of the village and then the total 
area in possession of defendants 9 to 26 
and gave directions to this effect. From 
this order the defendants 9 to 26 ap¬ 
pealed to this Court. A preliminary ob- 
ijectlon was taken by the plaintiffs that 
jno appeal would lie from such an order 
[and strictly speaking this objection is 
probably well founded, but speaking for 
myself, it seems to me that if it should 
be brought to the notice of the High 
Court that its decree is being executed 
in a manner manifestly at variance with 
ibhe purport and intention of that decree 
(—and for this purpose the decree must 
Fe regaT<led as a decree of this Court 
iwlrioii has succeeded to the jurisdiction 
'of the High Court at Calcutta in this 
^rrovince—then I think that the High 
Court under its inherent powers of 
supervision, which are expressly saved 
by S. 151. Civil P. C , may in a case of 
.this sorb take such action for the ends 
lof justice as may be necessary to enforce 
'the proper execution of the decree. We 
therefore decided to examine the order 
of the Subordinate Judge and the decree 
of the High Court in order to satisfy 
ourselves on the point. After reading 
the High Court’s judgment and decree it 
is quite manifest that whatever the 
exact meaning of the direction to survey 
the ghora lands, the whole judgment is 
based upon the assumption that the ap¬ 
pellants do nob occupy cultivated lands 
in excess of one fourth of the area of the 
whole village and that the remaining 
lands in possession of the appellants are 
.»hora and danga lands. Upon this as- 
gumpbioD the Court directed the Oom- 
miesioner to ascertain 

fche whole of the lands occupied by the 
appellants including ghora and danga 
lands exceeded a fourth share of the whole 
village. Then there is a direction to 
gurvoy all the ghora lands which I take 

to include danga lauds as well, and this 

would involve lands of this description 
in the appellants’ control and possession. 

A point was raised in the memorandum 
of appeal that this survey was iutended 
only bo comprise ghora and danga lands 
as now existing, exclusive of lands ori¬ 
ginally of this description bub now 
brought under cultivation The judg¬ 
ment is nob voiy clear on this point. It 
was conceded however by the appellants 
that it was intended that the whole of 


the ghora and danga lands, 'as existing at 
the time of the previous partition should 
be surveyed. It may nob however be 
necessary to have a complete survey of 
these lands if the partition can be 
effected without this. One matter how¬ 
ever is beyond dispute. Whatever be 
the exact intention of the High Court’s 
decree as to the extent of the survey 
ordered, that decree was based upon the 
assumption that the appellants were not 
in possession of more cultivated lands 
than their four annas share which they 
would be entitled to on a partition and 
it must be taken that any excess in their 
possession beyond their fourth share is 
to he regarded as ghora and danga lands 
which are liable to surrender—those 
last brought into possession being sur¬ 
rendered first. Once the lands in the 
appellants’ occupation are ascertained* 
it ought not to be necessary to survey 
more than the amount which they hold 
in excess of their proper share, if any. 

This however must be a matter for the 
Commissioner to determine on the spot. 
Subject to this modification, I think the 
Subordinate Judge rightly interpreted 
the decree in the order appealed from. 
How the lands in possession of the ap¬ 
pellants are to be ascertained is not 
stated by the High Court and the learned 
Subordinate Judge directs that in order 
to determine this the Commissioner 
should first ascertain the total area of 
the village and the total area in posses¬ 
sion of the appellants. This direction 
however, must not be taken necessarily 
to involve a new survey by the Com¬ 
missioner of the whole village. He 
should proceed as far as possible on the 
maps and Khatians of the Survey and 
Settlement Department in accordance 
with Cl. 4 of the instructions in the Sub¬ 
ordinate Judge’s judgment of 22nd August 
1910 and otherwise comply with the 
saipe in so far as it is confirmed by the 
High Court’s decree. Each party should 
bear his own costs. 

Chapman, J. —I agree. 

V.S./b,K. Order accordingly, 

A. r. R 1918 Patna 354 

Chapman and MULiiioic, JJ. 

Raglixinath Sf/i( 7 /i-«'Appellant. 

V. 

Achutanand —Respondent. 

First Appeal No. 69 of 1916, Decided 

on 6bh August 1917, 
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Tort— Negligence— Contributory o^gH- 
gence—Suit for removal <>f obstruction to 
water course decreed—Subsequent suit for 
damages—Failure to apply for removal of 
obstruction held not to amount to contri' 
butory negligence—O. 2, R 2 was no bar as 
obstruction was continuing wrong and da* 
mages could be claimed—Civil P. C. (1908), 
O. 2, R. 2. 

Where tbej^laintiSs had obtainod a decree in a 
previous suit for the removal of obstructions to a 
watercourse, and subsequently suf^d the defend¬ 
ants for damages accruing after the institution 
of the former suit, and the Subordinate Judge 
dismissed the suit on the ground that the plain¬ 
tiffs ^ere goilty of contributory negligence 
inasmuch as they bad faibd to apply for an 
order for the removal of the alleged obstructions: 

Held’, (l) that the principle of contributory 
negligence bad no application to the case, as the 
plaintiff•<’ right to apply for that order was in 
existence for the whole period for which damages 
were claimed; [P 355 C 2] 

(2) that O. 2, R. 2 was no bar to the suit 
inasmuch as an obstruction to a water-course is 
a contir,uing wrong and therefore the plaintiffs* 
right to damages continued after the institution 
of the previous suit. [P 365 0 2] 

P. P. Z).7S and Naresh Chand Sinha 
—for AppeDant. 

Krishna Sahay and Rai Tribhuan 
Sahay — for Respondent. 

Chapman. J. —This appeal is by the 
plaintilis. The plaintiffs are some of 
them the proprietors, and others tho cul¬ 
tivators, of a certrin partitioned share in 
an estate. The plaintiffs instituted a 
suit in 1909 complaining of the erection 
of certain obstructions in an irrigation 
channel from which the plaintiffs’ lands 
were watered, and asking for the removal 
of the obstruction by the defendants. 
Their suit was dismissed in September 
1909, but in appeal they obtained a 
decree from tho District Judge directing 
tiie defendants to remove the obstructions 
within 15 days and declaring that if they 
were nob so removed, the Court would 
order their removal at the cost of the 
defendants. There-was an appeal to the 
High Court against this decree by the 
defendants, which was dismissed in 
July 1014. 

The suit out of which the present 
appeal arises was institute! by the plain¬ 
tiffs in September 1914, asking for da¬ 
mages owing to the failure of plaintiffs’ 
crops caused by the existence of these 
obstructions during the years 1H19 and 
1320, that is to say, August 1911 to 
August 1913, 

The learned Subor linate Judge has dis¬ 
missed the plaintiffs’ suit upon the 
grounds, firstly, that the plaintiffs were 


guilty of contributory negligence inas¬ 
much as they omitted to obtain an order 
from the Court for the removal of the 
obstructions, and secondly that inasmuch 
as there was a sufficient rainfall during 
the years 1319 to 1320, therefore, no da¬ 
mage was actually caused. The plaintiffs 
now appeal to this Court and the first 
contention in appeal is that the learned 
Subordinate Judge was wrong in law in 
saying that the principle of contributory 
negligence was applicable to the present 
case. I am of oninioa that that principle 
had no application. The learned vakill 
for the respondents has conceded that he 
is unable to cite any authority for the 
application of the principle to a case 
where the only negligence alleged against 
the plaintiffs is their failure to apply for 
an order of tho Court. It is manifest 
that the plaintiffs’ failure to apply for an 
order by the Court for the removal of 
these obstructions may have been and' 
was probably due to their expectationi 
that at any moment the defendants! 
might comply witlr the order of the 
Court. In any event the plaintiffs’ right 
to apply for that order was in existence 
for the whole period for which the da 
mages were claimed. They were not 
compelled by law to roake the application 
before the expiry of three years after the 
dismissal of the appeal by the High 
Court in July 1914, In tho similar case 
for a suit for mesne profits after a decree 
has been obtained for declaration of title 
and recovery of possession, it has never 
been suggested that tho suit for mesne 
profits could be met by an allegation 
that tho plaintiff should have obtained 
delivery of possession from the Court 
immediately after his decree. 

r am of opinion that the only kind of 
obstacle which could have stood in the 
plaintiffs’ way was R. 2, O 2, Sch 1 Civil 
P. C, which debars a plaintiff from 
claiming what he could have obtained in 
a previous suit. In tho present instance 
that objection, although made in the first 
Court, was withdrawn and has y)roporly 
nob been sustained in this Court, it is 
well-settled law that an obstruction to a 
watercourse is a continuing wrong and 
that, therefore, the right to damagas 
continued after the institution of the: 
previous snib. There was nothing, thero : 
fore, in law to bar the plaintiffs suit. 
Upon the facts found, I am of opinion 
that the learned Subordinate Judge was 
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somewhat unfair in bha way in which he 
treabe'l the evidence upon the subjecb of 
rainfall. 

It appears from the evidence given by 
witnesses produced by the defendants that 
there was in fact failure of rain both in 
the years 1319 and 1320. 

In regard to the amount of damages, 
there is the evidence of the plaintiffs’ 
witnesses, in particular of Mahtab Dal, 
that the produce for the two years for 
which damages were claimed amounted 
from 9 to 20 maunds per bigha. Against 
this there are road cess returns for the 
years 1304, 1305 and 1306 Fasli, showing 
that the landlord’s produce for these years 
amounted to Rs. 2 per bigha. There is 
also the evidence of witnesses for the 
defence to the effect that the alleged pro- 
duce of the lands for the period in suit 
was six maunds per bigha. The plain¬ 
tiffs are not bound by the road cess returns, 
as they belonged to a period 13 years 
before the years in suit when possibly 
there was no irrigation. The road cess 
returns were also produced at a very late 
stage by the defendants and the plaintiffs 
had no opportunity of meeting the evi¬ 
dence of the road cess returns. In these 
circumstances we are disposed to agree 
with the view which the learned Sub¬ 
ordinate Judge says he would have taken, 
that the average produce was six maunds 
per bigha. Ho would have allowed this 
amount for the year 1319 and 46 per 
cent, of that amount for the year 1320 
in accordance with the notification in 
the Gazette as the average produce of 
that year. The value of the produce 
should be taken at 30 seers per rupee 
in 1319 and 20 seers per rupee in 1320. 
For the year 1320 the learned Sub¬ 
ordinate Judge would have allowed 
the plaintiffs 46 per cent. The result 
would be in round figures Rs. 8 per bigha 
for the year 1319 and Rs. 6 per bigha for 
the year 1320. It appears to me that this 
would be a reasonable amount for irrigated 
land in Bihar. 

The area for which this amount should 
be allowed may be taken at 178 bighas. 
Id order to make calculation we exclude 
the 15 cottas odd in excess of 178 bighas. 
On the total amount for each of these two 
years wo would allow interest at 12 per 
cent, from the end of each year up to the 
date of this decree and thereafter at six 
per cent, till realisation. Coats to be in 
proportion of success. Defendants 2 


to 8 raised the question whether they 
were responsible for the erection"bf these 
obstructions. We are referred to some 
ambiguous portions of the evidence upon 
this point. Having regard to the fact 
that the point was not raised either in the 
previous suit or in the Subordinate Judge’s 
Court in the present suit, and there being 
no sufficient material in the evidence to 
justify our inferring that defendants 2 
to 8 took no part in the erection of the 
obstructions complained of, we are un- 
able to give effect to this contention. 
The decree will be against all the de¬ 
fendants jointly. There will be one set 
of costs. 

Mullick, J. —I agree. 

V.S /r.k. Appeal allowed. 
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Dawson-Miller, C. J. —This U a first 


appeal from a judgment of the Subordi¬ 
nate Judge of Purtiea, dated 15th Feb¬ 
ruary 1915. The plaintiffs in this case 
are money-lenders and they instituted a 
soit on 22nd September 1913 against the 
defendants to recover a sura of Rupees 
6,435-8-0. being the principal and in¬ 
terest due on a mortgage bond dated 8th 
May 1909, under which certain properties 
of the executants of the bond were hypo¬ 
thecated to secure a loan of Rs. 3,000 
advanced by the plaintiffs. The execu- 
tants of the bond are three ladies. They 
were the widow and two daughters of 
Ausaf Ali Khan, who died in or before 
the year 1908 leaving two widows, three 
sons and two daughters, who succeeded 
to his property the widows taking a one 
anna share, the daughters one ninth of 
the balance and the remainder going to 
the sons. The estate of Ausaf Ali Khan 
was somewhat encumbered and he left 
other debts besides money due on mort¬ 
gages. These ladies who succeeded in 
part to his estate found it necessary to 
borrow a sura of Rs. 3,000 to pay the 
rent due for their share of the estate in 
order to save the Pabni raahals which 
had been advertised for sale by the ze¬ 
mindar and there can be no doubt that 
the mortgage by which they hypothecated 
a part of their property to secure the 
loan was a bona fide transaction and 
justified by the necessities of the case. 
The widow and two daughters of Ausaf 
Ali Khan who executed the mortgage in 
favour of the plaintiffs were Mb. Mah- 
moudanissa the widow and Mt. Ekhala- 
nissa and Mt. Syedanissa the daughters. 
Syedanissa is defendant 1. Mahmouda- 
nissa and Ekbalanissa died before the 
suit was instituted, the widow having 
before her death made over her property 
to Ekbalanissa who herself sometime died 
towards the end of 1912. The other de- 
fendaubs in the suit are the heirs of 
Ekbalanissa. Defendant 2, Zakir Kaza 
is her sou by her first husband Mohsin 
Eaza, who died in 1908. Defendant 3 
Boshinara, is her daughter by the second 
husband. Yusuf Raza, whom she mar¬ 
ried in 1909. Defendant 4 is her second 
husband himself. There is another mem¬ 
ber of this family, named Nawab Afrosa- 
nissa Begum who may be conveniently 
introduced here as she played a conspi¬ 
cuous part in the events which led up to 
the defence of the suit by defendant 2, 


Zakir Raza, the infant son of Ekbalanissa 
who is the only one of the defendants 
who has appeared to contest the suit. 
Afrosanissa was Ekbalanissa’s mother-in- 
law being the mother of her first hus¬ 
band and the grandmother of Zakir 
Raza defendant 2. In 1913, she was ap¬ 
pointed guardian of .^aklr Raza by the 
District Judge. 

The payment of the principal and in¬ 
terest on the mortgage bond having fal¬ 
len into arrears, the present suit was 
instituted against the defendants and as 
already stated none of the defendants 
contested the suit except Zakir Raza a 
boy of some eight or nine years at the 
time when the suit was instituted who 
was through his guardian Afrosanissa. 
His defence was, first, that the mortgage 
bond was invalid as it was not executed 
in the presence of two witnesses, and 
secondly, that Ekbalanissa his mother 
had transferred to him her whole in- 
terests in her father’s estate including 
the mortgaged property by a hiba-bil- 
ewaz, dated 17th July 1908, that is some 
10 months earlier than the mortgagedeed. 
The validity of the hiba-bil-ewaz was dis¬ 
puted by the plaintiffs. The Subordinate 
Judge found that the mortgage deed was 
duly executed and attested. He also 
found that the deed of gift was not a 
genuine document, there being no bona 
fide intention to transfer the possession 
of the property to the donee, and that 
the whole object of the transaction was 
to defraud the creditors of Ausaf Ali 
Khan whose estate he said was heavily 
encumbered. He was further of opinion 
that the tliree mortgaged properties were 
not in fact included in the deed of gift as 
they were not speci6cally mentioned in 
that document. 

The only properties with which we are 
concerned in this appeal are the share 
which Ekbalanissa inherited from her 
fatlier in the three mortgaged properties 
whicii are specified in the mortgage deed 
at p. 5 of the paper-book ami which Zakir 
Raza claims as liis own by virtue of 
the hiba-bil-ewaz. The other mortgagors 
were content to lot judgment go against 
them. This appeal was argued at con¬ 
siderable length both as to the facts and 
as to the law and several points of law 
were argued befoie us, but as we have 
arrived at a clear conclusion on the facts 
of the case it is not necessary to deal with 
all the points of law which were raised 
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by the respondents upon the assumption 
that a different conclusion of fact might 
be arrived at. As to the first point, I 
think the evidence was sufficient to justify 
the finding that the mortgage bond was 
duly executed and attested. 

It is true that the Subordinate Judge 
treated the scribe Sheo Nandan Das who 
■wrote the bond and signed it ns such 
as if he were one of the attesting wit¬ 
nesses tothebond. He gave evidence and 
said that the bond was executed in his 
presence and that he saw the ladies sign, 
but he said that he signed it as katib and 
not as a witness. But apart from him 
there were six people altogether who 
signed the mortgage bond as witnesses. 
Some of them have since died but one of 
them Murad Baksh gave avidence as to 
the execurion and there w’ere in addition 
five other witnesses called on behalf of 
the plaintiffs who supported the plain¬ 
tiffs’ case. 

The story told by the plaintiff’s wit- 
noses agreed in all material respects. It 
was to the effect that the bond was 
executed by the ladies in the presonco of 
Murad Baksh, who was himself inside 
the room where tho transaction took 
place and inside tlio pardab actually in 
the presence of the executants at the 
time the deed was executed. The other 
attesting witnesses \vere on the other 
side of the pardab on the verandah. The 
bond was read over and explained to the 
la,dies. Ekbalanissa signed her own name 
and also that of Mabmoudanissa, who 
was illiterate and who made her mark by 
a thumb impression. Leakat Hussain, 
who was the husband of the other lady 
Syedanissa, signed the bond on her behalf 
as her guardian and he was also present 
inside the pardah when the bond was 
executed by the other two signatories. 
He then took the deed to the other side 
of the pardah and signed it himself on 
behplf of Syedanissa in the presence of 
the attesting witnesses, who.then sigeed 
the document. The scribe Sheo Nandan 
■was outside tho pardah, bat says he 
caught hold of it as it was dangling in the 
air and saw more or less what was going 
on inside. He corroborates Murad Baksh 
as tf» the manner in which the deed was 
executed. In the caso of a document 
executed by a pardanashin lady it is not 
necessary that the witnesses should be 
lactually inside the pardah. and there is 
lample authority bo the effect that they 


are deemed to be present at the execution, 
of the document in such a case although 
they may be screened off from the execu- 
tint by a pardah. The evidence in the 
present case is, in my opinion, quite suffi¬ 
cient to prove the proper execution of 
the deed, and that it was attested by at 
least two witnesses other than the scribe 
Sheo Nandan. The second defence based 
upon the hiba-bil-ewaz must also, in my 
opinion, fail. It is well established that 
tho onus of proving the bona fides and the 
validity of a gift of this nature executed 
by a pardanashin lady lies upon those 
seeking to claim under it. It appears 
that Ekbalanissa was living wdth her own 
people nb her late father’s house in the 
Purnea district when she heard of her 
husband’s illness. She at once proceeded 
to Lucknow where her husband resided 
and arrived only in time to find him dead. 
She remained at Lucknow under the care 
of her mobber-in-law and within one or 
two months of the date of her husband s 
death the hiba-bil-ewaz was executed. 

It purported to transfer the whole of 
Ekbalanissa’s interest in her late father’s 
estate together with a plot of land which 
she had purchased at Lucknow to her son 
Zakir Baza, and so far as the evidence 
goes there is nothing to show that she 
had any other property at that time. If 
that is so, the effect of the transfer 
would be to leave her practically penni¬ 
less. It is suggested, possibly with some 
force, that a lady in her position would 
in all probability be in possession of 
considerable jewellery and other effects. 
That may be so, but T have only to ob- 
'serve that in the present case there is no 
evidence at all to that effect and I may 
point out that it is for those who are 
seeking to take the benefit of a gift of 
this sort to prove clearly that the gift 
was a bona fide and valid document. One 
of the questions which is material in 
cases of this sort is whether the gift in 
fact transferred all the property of the 
donor or a portion only. I do nob wish 
to imply that that question is one which 
in itself and alone would determine the 
matter. Bub it is one of those facts 
which are always taken into considera¬ 
tion and as I have already said, it is for 
those setting up the deed to point out 
and prove what the circumstances con¬ 
nected with the transaction were. Read¬ 
ing the evidence in this case, it seems to 
me that the influence of Ekbalanissa s 
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mother-io-law Afrosaniasa is apparent at 
every turn. The three witnesses to the 
deed wore relations of Afrosanissa. Wazir 
Bahadur was her sister’s husband. Ashan 
Haza was her son, ahoy of 12 or 13 years. 
Mirza Inayet Hussain was her raukhtear- 
a.m or general agent and her brother s 
brother-in-law. The deed itself was 
written at the instance of Inayet Hussain 
And on his own admission ho never con¬ 
sulted Ekbalanissa about it or had any 
■conversation with her in regard thereto. 
Moreover, the whole transaction seerns 
to have been conducted in secrecy and in 
a hurry. None of the neighbours and 
none of Ekbalanissa’s own people knew 
anything about it either then or for a 
long time afterwards. Ekbalanissa had 
no independent advice nor was any lawyer 

consuUei. 

The consideration for the gift was a 
diamond ring provided iiy Afrosanissa and 
which no doubt was handed over formally 
to Ekbalniaaa. but what happened to it 
afterwards is not known. The deed it¬ 
self is careful to describe the transferred 
property as the whole interest of Bkbala- 
nissa in her father’s estate, bub the spe¬ 
cification of the properties transferred is 
incomplete and inaccurate and no tauzi 
numbers are given. The Sub-Kegisbrar 
before whom the deed was registered was 
nob called as a witness. 

It is true, as has been pointed out, that 
one of the witnesses called on behalf of 
the defendants, who was the scribe who 
wrote out this deed, does say that when 
the deed was registered he read it out to 
Ekbalanissa in the presence of the wit¬ 
nesses, Ekbalanissa being at that time 
behind the pardah—she is said to have 
signed it. That is. except for the state¬ 
ment on the registration itself made by 
the Registrar, the only evidence there is 
that this deed was ever read over to or 
explained to Ekbalanissa and it does nob 
appear that this witness, the scibe who 
read over the document to Ekbalanissa, 
was fiersonally acquainted witli her. 
Afrosanissa was the only person who is 
alleged to have discussed the matter at 
all with Ekbalanissa, and she no doubt 
could have given very useful and mate¬ 
rial evidence as to the state of mind of 
Ekbalanissa before and at the time when 
this deed was executed, but she for some 
reason which has not been explained has 
not given evidence in this case and there- 
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fora we have not had the advantage of 
hearing from anybody anything to^ shevr 
what was the real state of 
Ekbalanissa or any evidence to shew that 
she had ever expressed any intention of 
executing a deed of this sort or that she 
ever fully appreciated what the effect of 
it was. The deed itself recites that the 
gift is made to Zakir Baza, a minor of 
bender years, through his paternal grand- 
mother and guardian Nawab Afrosanissa 
Begum, and it continues in this way: 

“I the donor have put in my plaoo the donee 
through the aforesaid guardian m poss®ssion and 
occupation of the gifted property and IshaU ,,et 
recorded the name of my son, aforesaid 
the Putnea Oolleotorate in the columas of zemtn 
data and patnidars by getting my name removed 

therefrom.” 

It may be observed here that according 
to the Mahomedan law Afrosanissa was 
nob in fact the natural guardian either of 
the person or -property of her grandson, 
nor had she at that time been appointed 
guardian. The natural guardian of his 
property would be his paternal grand- 
father, who was alive and living apart 
from his wife Afrosanissa'. It has been 
stated by the learned vakil on behalf of 
the defendant that the grandfather, Afro- 
sanissa’s husband, was of unsound mind 
bub there is no evidence of this before 
us, and even if it is so Afrosanissa was 
not the natural guardian of her grandson. 
This matter is perhaps not one of very- 
great imporbanoo, and I would nob refer 
to it but for the fact that when the da- 
fendants wore confronted with the argu¬ 
ment that Ekbalanissa’s subsequent con¬ 
duct in dealing with the property after 
the hiba-bil-ewaz had been executed was 
entirely inconsistent with that of a per¬ 
son who had transferred her property, 
because she both sold and mortgaged 
parts of the property in her own name, 
they asked us to treat tliis dealing of the 
property by Ekbalanissa as if she were 
herself the guavdiau of her child. If that 
is so, it seems to me that it is entirely 
inconsistent with the statement in the 
deed itself that Afrosannissa was the 
guardian of Ekbalauissa’s infant son. Al¬ 
though the deed recited that the son a 
name will be recorded in the Oolleotorate 
and in the columns of the Zemindari 
and Ekbalanissa’s name will be removed 
therefrom, no attempt was made at any 
time bo transfer the property to the name 
of Zakir Baza in the Oolloctovato at 
Purnea or in the zemindar’s sherista, a\- 
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though Ekbalanissa returned to Purnea a 
few months later and resided there until 
her death in 1912. It was contended, as 
I have already said, that Ekbalanissa re¬ 
mained in possession of the property as 
guardian of her son, but even she was not 
the legal guardian of bis property, and 
there is evidence that she was in posses¬ 
sion as owner and not as guardian of 
Zakir Raza and that she made her own 
collections separately from her cosharers 
and indeed the whole of Ekbalanissa’s 
subsequent action point to the conclu¬ 
sion either that she was not aware of the 
effect of the deed that had been executed 
or that she never had any real intention 
of transferring the property, either of 
which lindings would Idg fatal to the 
validity of the gift. No accounts were 
kept on behalf of the transferee by 
Ekbalanissa or by anybody else and parts 
of the property were soid in January 
1912 by' Ekbalanissa and her cosharers 
for a sum between Rs. 19,000 and 
Rs. 20,000 in order to pay off mortgage 
and money decrees of an earlier date, and 
the kabalaa by which this property was 
transferred described Ekbalanissa as the 
owner of her share of this property and 
so far from making any mention of the 
hiba-bil-ewaz, they recited that except 
for the mortgage to pay off which the 
proceeds of the sale were utilised, no 
transfer in respect of the land in ques¬ 
tion had been effected by way of sale, 
gift, mortgage, etc, of any sort at any 
place, and the property was transferred 
to the possession of the vendee. 

The Subordinate Judge found that the 
estate of Ausaf Ali Khan was heavily 
encumbered at his death and he found 
inter alia that the hiba-bil-ewaz was exe¬ 
cuted in order to defraud or delay the 
creditors of Ausaf Ali Khan. There is 
some justidcation on the evidence for 
arriving at this conclusion, but how far 
that finding may possibly be justified is 
a matter of opinion. There certainly was 
evidence that the estate was encumbered 
to a considerable extent, hut I am not 
inclined to base my decision upon such 
a finding. There may have been some 
such motive in the mind of Afrosanissa 
which induced her to bring about the 
transfer, hut I am not satisfied the Ek¬ 
balanissa was any party to any such pro¬ 
ceeding, that is to say, that Ekbalanissa 
herself ever had any intention of execut¬ 
ing this deed with a view to defeating 


the creditors. It does appear to me 
however, after a careful review of the 
whole of the evidence, that the defend¬ 
ants have entirely failed to discharge the 
burden which is upon them of making 
out that Ekbalanissa knew and apprecia¬ 
ted the effect of the deed or that she ever 
had any intention of passing the property 
to her SOD. At the time in question she 
was a young woman. Her exact age is 
a matter of a conjecture, but probably sh© 
was not much more then about 20 years 
old. 

The circumstances under which sh© 
found herself when she arrived at her 
mother-in-law’s house were calculated to 
cause her acute mental distress, her 
husband having just died. She bad non© 
of her own people to consult with or 
advise her, no legal advice was taken and 
the only person who is alleged to have 
spoken to her on the subject of the gift 
was her mother-in-law Afrosanissa, 
who as I have said, has not been called 
as a witness and whose interest it was 
to see that her grandson was provided 
for even at the expense of the mother. 
Her motives are not far to seek. Ausaf 
Ali Khan’s estate was to some extent at 
all events encumbered and there were 
money debts in addition. Moreover, 
Ekbalanissa was a young woman who 
might marry again and have other chil¬ 
dren, as in fact happened before her 
death. Then again the hurry in which 
the whole thing was rushed through 
within two months at most of her hus¬ 
band’s death, the secrecy attending the 
transaction, the absence of legal advice or 
assistance which is apparent from the 
careless manner in which the deed is 
drafted, are matters calculated to oast 
considerable suspicion upon the bona 
fides of those responsible for the transac¬ 
tion. No explanation is given of any of 
these matters and Afrosanissa, whose 
agent took a leading part, no doubt by 
her instructions, in carrying the matter 
through is not called as a witness and 
the conduct of Ekbalanissa in dealing 
with the property after the deed was 
executed is entirely inconsistent with 
that of a person who had knowingly 
transferred her property to another. I 
have DO hesitation in holding that the 
defendants have failed to discharge the 
burden of proving that the deed of gift 
was a bona fide document or that the 
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donor ever bad any intention of passing 
the property therein referred to. 

As I said at the beginning of this judg¬ 
ment, there were other defences raised by 
the defendants upon the assumption 
that the facts might be found in favour 
of the appellants. I have already said 
that in ray opinion there was no inten¬ 
tion on the part of Ekbalanissa to de¬ 
fraud or defeat her creditors and I need 
not deal further with that point,' but 
the main contentions of the respondents 
in addition to those which I have al¬ 
ready mentioned were that the gift was 
invalid, as no sufficient specification of 
of the properties had been made in the 
document, that is to say, no sufficient 
specification of the mortgaged properties 
had been set out in the deed of gift and 
that in fact the mortgaged properties 
wore not shown to have been included 
in the hiba bil-evvaz and that under the 
registration law such specification is ne¬ 
cessary, and in these circumstances the 
document must be taken not to have 
been duly registered and cannot affect 
the mortgaged properties. The only 
other point of any substance which was 
taken was that the deed of gift itself 
was void under the Mahomedan law of 
Moosha, on the ground that there was 
confusion of the property, Having re- 
gard to the finding of fact at which I 
have arrived in this case it is unneces¬ 
sary to deal with these points. 

There is one other matter which I 
think I ought to deal with before con¬ 
cluding this judgment. It was conten¬ 
ded, as I have said, that Ekabalanissa 
was really after the execution of this 
deed in possession of the property as 
guardian of her minor son and that her 
action in executing the two sales of a 
portion of the property, which it is con¬ 
tended had been transferred to him, 
was done by her on 'his behalf as liis 
guardian, and that tliese sales were le. 
gaily justified on the ground that they 
were made in order to pay off the debts 
which were due either under mortgages 
on the property or for money decrees 
obtained against the estate of Ausaf Ali 
Khan and that in either case she would 
be perfectly justified in sailing the pro¬ 
perty to carry out that imrpose, that 
the minor son would be bound by it 
and therefore that there was nothing 
inconsistent in her attitude in effecting 
these sales with the suggestion that 
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she had in fact transferred the property 
to her son. Once that proposition is ac¬ 
cepted, it becomes quite clear that the 
mortgage in question in this suit, which 
was executed in order to raise money 
to pay the rent of the property then 
due, would be equally binding upon the 
minor Zakir Haza and, therefore, on 
that ground alone it would be obvious that 
Zakir Raza could have no defence to 
this action brought on the mortgage 
bond. On realising where the result of 
their contention led and that if the deal¬ 
ings of Ekabalanissa were justified on 
the ground which I have mentioned, 
defendant 2 would have no just grounds 
for opposing the mortgage deed, at a late 
stage in the proceedings we were asked 
to deal with the matter solely upon 
that ground and to confine our decision 
to dismissing the euit on that ground 
only, and not to determine the question 
of whether or not the hiba-bil ewaz was a 
valid document. We were asked to pass 
a decree merely in favour of the mort¬ 
gage suit without deciding whether the 
hiba-bil-ewaz was a valid document or 
not. But as from the very start one 
of the issues in the case has been whe¬ 
ther Ekbalanissa made a gift of her pro¬ 
perty to defendant 2, a point which the 
plaintiffs were quite justified in asking 
to have determined as it was a matter 
set up by the defendants themselves and 
as the greater part of this appeal has 
been argued upon the question whether 
or nob this gift to defendant 2 was a 
valid instrument, I do not feel inclined 
now to dismiss that part of the case 
from consideration and merely to grant 
a decree without deciding the matters 
which have been raised both in the 
Court below and on appeal before us. 
To do 90 would, in my opinion, merely 
be encouraging fresh litigation upon a 
question of fact which has been raised 
and thoroughly discussed in the pre¬ 
sent suit, and, therefore, I think that in 
tliia suit %ve are entitled to come to a 
conclusion upon the question ot validity 
or otherwise of the hibi-bil-ewaz. In my 
opinion this docximent oannet stand and 
this appeal should be dismissed. 

There is only one other matter which 
I wisli to say a word about, and that 
is as to the form of the decree in the 
Court below. By the judgment of the 
Subordinate Judge the suit was decreed 
with costs and ha ordered that the de- 
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tendants do pay the plaintiffs this day 
six months what will be found due 
on the bond on taking an account 
with inlereet at the bond rate 
during the period of grace on the princi. 
pal sum, and the decree which issued in 
pursuance of that judgment is in the 
sam3 form. It was pointed out to us 
that in awarding interest at the bond rate 
the learned Subordinate Judge has taken 
no account of the period between the 
time when the suit was instituted and 
the date of the judgment. This is ob¬ 
viously an oversight on bis part, and we 
think it ought to be rectiQed and the 
decree ought accordingly to be in a some¬ 
what moiifiad form. It should be ordered 
that the suit bo decreed with costs and 
that the defendants pay to the plaintiffs 
witbiii six months from tlie date of the 
decree of tlie Subordinate Judge such 
sum as shall be found due on the bond 
on taking an account with interest at the 
bond rate from the date of the suit to the 
expiry of the period of grace on the prin¬ 
cipal sum and after the perioJ of grace 
the aggregate amount will bear interest 
at 6 per cant per annum. Costs will also 
bear interest at 6 per cent per annum 
throughout. In default of payment as 
directed, the mortgaged properties should 
be sold and the sale-proceeds applied to 
the satisfaction of the decroa according 
to lasv. The present appeal will be dis¬ 
missed with costs. The respondents will 
also get their costs on the principal sum 
and interest found due between tljo date 
of institution of the suit and the date 
of the decree in the lower Court. 

Jwala Prasad, J. —I do not think 
I can usofullv add to the judgment of 
the learned Chief Justice just delivered. 

The suit out of which this appeal has 
arisen was an ordinary suit bo recover 
sums due, principal and interest, on a 
mortgage i>ond. dated 8th May 1909. 
Defendant 2. who is the appellant here, 
Zakir Raza, was impleaded as a party to 
bho mortgage suit on account of his 
having inherited sonic shares in the mort¬ 
gaged property from Ids mother Ekbala- 
nissa. In the plaint there is no reference 
bo the deed of gift set up by defendant 2. 
nor is there any mention of his having 
been made a defendant on account of his 
occupying any other capacity than that 
of an heir ti Ekbalanissa. The other heirs 
of Ekbalanissa did not enter any appear¬ 
ance. Defendant 2. the appellant, in 


his written statement set up a title in¬ 
dependent of the mortgagor Ekbalanissa, 
executant of the bond. He asserted that 
he was in possession of the mortgaged 
property on the strength of a deed of 
gift executed by his mother Ekbalanissa 
long prior to the mortgage bond in suit. 
The deed of gift was dated 17bh July 
1908. The defendant therefore raised 
issue 2 set forth in the judgment of the 
Subordinate Judge, viz.; 

"wbethet Ekbalanissa made a gift of tho pro¬ 
perty to defendant 2 as alleged by him, and if 
so, was the mortgage bond binding npon. defen¬ 
dant 2.” 

This issue was seriously pressed by 
defendant 2 and elaborate evidence to 
prove the iiiba-bil-ewaz and l)is title to 
the mortgaged property based upon that 
hiba was offered in the Court below. 
Upon the trial of that issue the learned 
Subordinate Judge held that the hiba set 
up by defendant 2 was not an operative 
document and that it was not executed 
by Ekbalanissa with a view to transfer 
any interest in the property conveyed by 
the deed, and that defendant 2 was not 
in possession of the property on the 
strength of that deed. In the present 
appeal before us the same point was 
strenuously urged by the learned counsel 
appearing on behalf of the appellant. It 
was not at all suggested in the course of 
the long address of learned counsel on 
behalf of the appellant that the said issue 
was improper and irrelevant and that it 
should not have been tried by the Court 
below and that we in appeal ought to 
refuse to clotermine it. Only yesterday 
tho learned vakil who appeared for the 
appellant on account of the absence of 
his CDunsel. while replying to the argu¬ 
ments for the respondents, for the first 
time urged that the issue should be ex¬ 
punged from tho record and that an 
ordinary decree based npon the mort¬ 
gage bond should be given without any 
determination of the title of the defen¬ 
dant based upon the hiba set up by him. 
lb is impossible to concede to the conten¬ 
tion of the learned vakil at this stage 
and to ignore the hiba set up by defen¬ 
dant 2. According to the plaintiff he 
inherited a portion of the mortgaged pro¬ 
perty from his mother Ekbalanissa and 
had necessarily to be made a party 
to the suit. He however claimed to 
have acquired the property by virtue of a 
deed of gift executed by Ekbalanissa in 
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1908, and it was for him in the first in¬ 
stance while filing his written state¬ 
ment to take up the position of an heir 
of Ekbalanissa or to stand upon the deed 
of gift set up by him. Having chosen 
the latter position, it was incumbent on 
the Court to decide that position in order 
to give effect to the mortgage decree that 
was to be passed in the case, so that the 
purchasers in execution sale might not be 
in doubt or difficulty as to the title to 
the property in suit. I am quite alive to 
the principle that in an ordinary mort¬ 
gage suit, title paramount to and indepen- 
jdent of the mortgagor is not a necessary 
jlissue and should, as far as possible, be 
jexoluded from the trial of a mortgage 
isuit, but that is not an absolute princi- 
[ple which should apply to the circum¬ 
stances of eacti case. Where the leaving 
of such an issue undetermined would 
lead to inconvenience or hardship, it is 
proper that it should be tried in a mort¬ 
gage suit. This was the view taken in 
the case of Hare Krishna Dhowmik v. 
Robert Watson & Co. (l). The facts of 
that case apply to those of the present 
case. I therefore agree wiuh the learned 
Chief Justice that the issue raised by the 
defendant 2 was properly decided in the 
Court below and should as well be deci¬ 
ded by us in this appeal. 

The defendant sot up a title derived 
from a deed of gift executed by Ekbala¬ 
nissa. There can hardly be any question 
that it was for him to prove that the deed 
was validly executed and was intended 
to transfer the property to him. The 
evidence on the point has been sum- 
marised by the learned Chief Justice and 
I need hardly rejieat it. Suffice it to say 
that it has not at all been proved in this 
case that the document was read over 
and explained to Ekbalanissa, or that 
she executed it knowing fully the effect 
of the transfer of all the property then 
held by her. in favour of her son defen¬ 
dant 2. A flint attotnpt was made to 
prove it from the evidonco of Syed 
Muhammad Nawab, witness 3, the scribe 
of the deed. This man belongs to the 
fiegistrabion Department and his profes¬ 
sion is tliat of a scribe. JIo admits in iiis 
evidence that Ekbalanissa did nob appear 
before him, nor did she hold any con¬ 
versation with him. He therefore is not 
competent to prove that the document 
w as explained to Ekbalanissa Nawab 
(1) fl904] « O, W. N. aU5. 


Wazir Bahadur, witness 1, examined by 
commission on behalf of the defendant, a 
relation of Ekbalanissa, was the proper 
person to prove the reading over of the 
document and the explanation of it to 
Ekbalanissa. He dees not say a word 
about it. Ahsan Baza, another witness 
to the deed who is referred to as having 
been present when the document was 
read over and explained to the Mussamat 
was not asked a single word about it. 

Afrosanissa the mother-in-law of 
Ekbalanissa, the only oompetont person 
who could prove the circumstances con¬ 
nected with the execution of the deed, 
has nob been examined at all. It has 
therefore not at all been proved in this 
case that the document was properly 
executed by Ekbalanissa after fully un¬ 
derstanding its nature and effect. In the 
deed of gift the grandmother Afrosanissa 
is said to be the guardian for the purposes 
of the deed. The mother Ekbalanissa 
knew full well that under the Mahom- 
madan Law she had no right to be the 
guardian of the property of her minor son, 
and it is with this knowledge of the law 
that it has been mentioned in the deed 
that Afrosanissa was the guardian of the 
minor for the purposes of that deed. 
Afrosanissa did not at all deal with the 
property on behalf of the minor. Ekba- 
lanissa continued to bo in possession on 
her own account. There is no reason bo 
disbelieve the evidence on the point given 
by the plaintiffs’ witnesses, one of wliom 
is the Tahsildar who made the collections 
in respect of the property in dispute, It 
is futile to contend that the mother 
managed the property on behalf of the 
minor. To my mind lier ioteresb was 
antagonistic to that of the minor. It 
became so undoubtedly in the year 1909, a 
year after the execution of the deed of 
gift whan she mirried for the second time. 

Her cliildren by the second marriage 
are the <lofondants 3 and 1. Under the 
Mahomolan law the mobhors’s right to 
the custody of an infant is forfeited by 
her marrying a stranger. In 1909, there¬ 
fore after laor second marriage Ekba¬ 
lanissa could nob possibly be said to have 
been dealing with the projiorty in the 
interests of her minor son, defendant 2. 
The mortgage Imnd itself executed by her 
along with laer mother and sister goes to 
shew that she mortgaged the proi)erty 
not intending to act on I'elialf of lier 
minor son, but in her own right as liold 
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ing possession of the property as heir of 
Ausag Ali Khan. This was only ten 
nonths after the execution of the deed of 
gift. Throughout her conduct has been 
that of asserting the right in her indepen¬ 
dent of or antagonistic to her being 
guardian of her son, defendant 2, as stat¬ 
ed by the deed of gift. There can there¬ 
fore be no doubt as to the absence of 
intention on her part to transfer the 
property by virtue of the deed of gift, 
which as has been shown so thoroughly 
by the learned Chief Justice was executed 
in secrecy shortly after the death of her 
husband at a place where she had no re¬ 
lations to advise her and in circumstances 
where she could not possibly know the 
consequences of divesting herself of all 
interest in the property. 

We have been through this record for a 
week and reading it carefully the only 
impression which has been left upon my 
mind, and I believe upon the mind of the 
learned Chief Justice, is that the docu¬ 
ment was not an operative document and 
that it was executed on the advice of 
Afrosannissa, for some purpose best known 
to her and not disclosed at the trial. 
Some inkling of that purpose might be 
had from the evidence of defence wit¬ 
ness 1, Ahsan Raza, that 

“the document was executed because Bkbala- 
nissa thought she wa^ only a woman and bee 
son only a minor and fearing lest some one else 
might take possession of the property .she exe¬ 
cuted the bibanama.” 

I have no hesitation therefore inagree- 
ing with the view of the learned Chief 
Justice in this matter. It is unnecessary 
to enter into any detail as to the conten¬ 
tion of the learned counsel on behalf of 
the appellant regarding the proof of the 
morbgage bond io suit. The bond was 
executed not only by Bkbalanissa but by 
her mother and her sister. The docu¬ 
ment was properly read over and ex¬ 
plained to her. and the evidence of Murad 
Baksh read with the evidence of the 
Bcrihe can leave no manner of doubt that 
the execution and attestation of the docu¬ 
ment was carried out according to the 
formalities prescribed by the terms ol 
of the Transfer of Property Act. I agree 
therefore that the mortgage bond was 
duly ex 0 cube<t and was for a considera¬ 
tion of Rs. 3,000 due as rent from the 
property of the mortgagors. I agree 
that the appeal should be dismissed with 

v.S./R.K. Appeal dismissed. 
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Inderdeo Narain Singh —Petitioner— 
Appellant. 

V. 

Gouri Shanke) —Opposite Party—Res¬ 
pondent. 

Appeals Nos. 288 and 289 of 19l7r 
Civil Revn. No, 320 of 1917, Decided on 
3rd January 1918, from original orders 
of Sub-Judge, Second Court, Patna, D/- 
6bh October 1917. 

Civil P. C. (1908), O. 40, R. 1. S. 115— 
Mortgage decree — Execution — Receiver 
appointed—Objection by person not party 
to suit that he was entitled to possession of 
property as against receiver rejected—Ob¬ 
jector has no right of appeal to High Court 
—Order was however set aside in revision. 

A receiver was appointed in execution of » 
mortgage decree. The petitioner who • was not 
a party to the suit objected to the receiver tak¬ 
ing possession of the property on the ground that- 
his father had takeu a lease of the property and 
that he was entitled to retain possesssion, be¬ 
cause although the lease was subsequent to the- 
mortgage, yet he had paid off debts and other 
charges prior to the decree in the suit under 
which the sale had been held, and that he was 
entitled to retain possession of the property as 
holder of prior charges. The objection was 
overruled on the ground that the lease had no 
existence in the eye of the law having been 
made during the pendency of the mortgage 
The objector appealed to the High Court and 
also filed an application for revision: 

Held : that the objector, nob having been a 
party to the suit, had no right of appeal to the 

High Court. ^ - 

Held also', in revision however that the lower 
Court’s order overruling the objection, must be 
set aside, (a) because the objector not being a 
party to the execution proceedings was not 
bound by the order appointing the receiver ana 
the lower Court had therefore no jurisdiction to 
overrule his objection unless it was satisfied that 
the claim was not made bona fide or was made 
really on behalf of one of the parties to the case; 
and (b) because the lower Court had not dealt 
at all with the claim that the objector was en¬ 
titled to a prior charge. [P 3^5 O 2} 

Pugh and G. D. Stng/t—for Appellant. 

Kutwant Sahay and Purnendu Nara- 
yan Sinha —for Respondent. 

Chapman, J.— On 4fch February 1905 
one Rai Bahadur Harihar Prasad Singh 
obtained a mortgage-decree against Ma¬ 
thura Prasad Singh. In September 1917 
the mortgage property was pub up bo sale 
and was purchased by one Gouri Shankar. 
An application was made to have the 
sale set aside upon the ground of irregu¬ 
larity. The application was made by 
one Bindeshwari who had purchased the 
property from one Lokenath who had 
himself purchased it at a sale in exeou- 
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tion of a mortgage decree obtained by 
him. On 19bh November 1917, Gouri 
Shankar applied for the appointment of 
a receiver. No objection being made by 
the other side, a receiver was appointed 
upon that date. On 25th November 1917 
before the receiver had taken possession 
of the property and in fact in the course 
of his journey to taka possession, he was 
met by an objection made on behalf of 
one Inderdeo Narain Singh who objected 
to the receiver taking possession of the 
property. Inderdeo Narain’s objection 
was to the effect that his father bad 
taken a lease of this property on 23rd 
December 1907 and that he was entitled 
to retain possession, because although 
the lease vvas subsequent to the date of 
Harihar Prasad’s mortgage, yet he had 
paid off debts and other charges prior to 
the decree in the suit under which the 
sale had been held, and that he had re> 
tained possession of the property as 
bolder of prior charges. 

It appears that at about this time the 
Court was closed and upon the re-open- 
ing of the Court on 3rd December, the 
receiver reported this objection to the 
learned Subordinate Judge. The learn¬ 
ed Subordinate Judge summarily dismis- 
eed the objection upon that date. An 
application was then made by Inderdeo 
Narayan to have his objection re-beard. 
The Subordinate Judge re-heard the 
objection and again overruled it upon 
the ground that the ijara bad no esis- 
tenoe in the eye of the law, .having been 
made during the pendency of the mort¬ 
gage suit. Inderdeo Narayan now ap. 
peals to this Court. He has filed two 
appeals one against the first order sum¬ 
marily overruling his objection on 3rd 
December and the other appeal being 
against the subsequent order overruling 
it on 6bh December. There is also an 
application in revision. A preliminary 
objection has been made that no appeal 
lies. This objection must be given effect 
to. Inderdeo Narayan was not a party 
bo the suit and therefore he has no right 
of appeal to this Court. The appeals are 
therefore dismissed. Inderdeo Narayan 
has however also made an application in 
revision, and it is that application which 
we now proceed to consider. 

The above recital of the facts makes 
it clear that Inderdeo Narayan was in no 
sense a party bo the proceedings in which 
the receiver has been appointed. The 


appointment of the receiver was by 
implication an order to the parties in 
the case to deliver possession to the 
receiver and to permit the receiver to 
comply with the orders of the Court; 
but it was not by implication or other¬ 
wise any order to a person who is not a 
party to the suit and it was not an order 
to Inderdeo Narayan either to deliver 
possession to the receiver or prohibiting 
him from interfering with what the 
receiver was required to do by the Court. 
The only ground upon which the Court 
could have overruled the objection made 
by Inderdeo Narayan, appears to be that 
Inderdeo was in fact acting on behalf of 
one of the parties to the suit and did not 
put in bona fide claim of right. The 
learned Subordinate Judge has not pro¬ 
ceeded upon any ground of that kind; he 
has in fact determined the question of 
right in the case, namely, whether In¬ 
derdeo Narayan could make any claim 
in fact under his ijara or not. The Sub¬ 
ordinate Judge has omitted to deal with 
the real point in the case which is the 
claim by Inderdeo that he was entitled 
to a prior charge by reason of the fact 
that he had discharged the prior mort¬ 
gage and also by reason of the fact that 
he had discharged a rent decree. I am 
of opinion that we should interfere upon 
both grounds, the first ground being that 
the Subordinate Judge had no jurisdiction 
to overrule the objection unless he was 
satisfied that the claim was not made 
bona fide or was made really on behalf 
of one of the parties to the case, the 
other ground being that the learned Sub¬ 
ordinate Judge has not dealt at all with 
the claim that Inderdeo was entitled to 
a prior charge. 

I am therefore of opinion that his or¬ 
der overruling the objeotion and directing 
the receiver to take prompt action, must 
be set aside, and that Inderdeo Narayan 
in his application for revision is entitled 
to succeed. In the course of the argu¬ 
ment in this Court, Inderdeo’s counsel 
drew our attention to the fact that his 
client had been put in possession under 
S. 171, Ben. Ten. Act. Under that 
section, he is entitled to remain in pos¬ 
session until his debt is discharged on 
behalf of the opposite party. It has 
been contended that if this claim had 
been made before the Subordinate Judge 
the opposite party would have bean able 
to show that by reason of his long p q 
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session under that section, the debts had 
been discharged and that he had no 
present right to remain in possession. 
If such a claim was made whether the 
Subordinate Judge would have had juris¬ 
diction to entertain it- is not necessary 
now to determine, but we are of opinion 
that the omission of Inderdeo Narayan 
to put forward a claim of that kind to 
the Subordinate Judge, is a point which 
the Court would consider in assessing 
costs. It is probable that if his claim 
under S. 171 had been placed before the 
Subordinate Judge that the order would 
have been different. We accordingly 
direct the parties to abide their own 
costs. The order of the Subordinate 
Judge is set aside. We are informed that 
the application to set aside the sale will 
be entertained on Saturday. We accord¬ 
ingly direct the Begistrar to take steps tu 
send the record down without delay. 

Atkinson, J.— I agree. 

v.s./r.k. Order set aside. 
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JwALA Prasad and Imam, JJ. 

Seoij. of State —Defendant—Appellant. 

V. 

Jliranaud OjJia and others —Plaintiffs 
— Respondents. 

First Appeal No. 12 of 1916, Decided 
ou 26tb July 1918, from decision of Sub- 
Judge, Palamau. 

Contract— Construclion— Plaintiff allow¬ 
ing defendant to execute and work out on 
his land iirigation scheme of considerable 
benefit, at considerable expense—Agree¬ 
ment created license—Easements Act, S. 52. 

Where by an oral agreement the plaintiff al¬ 
lowed the (lofeudant to execute and work out on 
the plaintifi’s land an irrigation scheme of con¬ 
siderable permanent benefit to a very largo 
number of v)ll3g03 at a considerable amount of 

expense; . . j i- 

Held : that the agreement created a license 

which could not be revoked at tho instance of 
tbo plaintiff. CP 309 C 1] 

f'alchruddin — ior Appellant. 

Naresh Chandra for Kespon- 

flonts. 

Judgment. — Tbe facts and circum¬ 
stances from which this appeal arises are 
as follows : The plainfciffs-vespoodents 
and the pro forma defendants are owners 
of a village called Man-Ahar, in which 
is situated a reservoir bearing tho same 
nijno- Tlio plaintiffs-respoiulonts have 
!\rj oight-annas share in this village. It 
appears that them are some estates in 
tho neighbourhood of this village that 
are owned by Government. 
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An irrigation scheme known as Sada-- 
bha scheme was mooted in the year 1905. 
The project was bo bring a channel from 
the Sadabha stream to the Government' 
villages and such other villages as wished 
to participate in tbo benefits ef the 
scheme. It appears that a number of 
villages through which the proposed 
channel was to come were admitted into’ 
the scheme and on 26th February 1908' 
a memorandum of agreement was drawn 
up fixing the rights and liabilities of all 
those that wished to join. The memo¬ 
randum is marked as Ex. A in the case, 
The plaintiffs respondents, among others 
interested in tbe scheme, it is'alleged, 
signed this agreement. It was agreed 
amongst the parties that lands lying or 
situate in the respective villages or shares 
of villages required for the purposes of 
the said scheme would he given free of 
cost. It was also agreed upon that the 
Deputy Goraraissioner of Palamau repre¬ 
senting the Government estates was to 
distribute tho water that was to be 
brought from the Sadabha river among 
all who were admitted to the benefits of 
the scheme in such a way as would meet 
all the requirements for irrigating the 
fields, and that he should nob obstruct in 
any way the flow of water through 
the main channel of the said scheme, 
provided no waste was committed in the 
use of the water, nor it was agreed upon 
the Deputy Commissioner or others who 
signed the agreement should have the 
right to obstruct the flow of the water 
in any of tbe subsidiary channels of the 
scheme wdth a view to divert water into 
any reservoir or reservoirs but that each 
cf them should be at liberty to prevent 
all excess flow of water into any reser¬ 
voir, provided that by so doing he did 
not in any way unduly interfere with 
the proper supply of water to any per¬ 
son entitled to be supplied. 

After parties had so agreed the work 
of construction was taken up and it ap¬ 
pears that the channel made from the 
Sadabha river was taken down through 
the plaintiffs-respoudents’ village Man- 
Ahar skirting tbe eastern side of their 
reservoir called Man-Ahar to the villages 
to the south of it including the Govern¬ 
ment estates. Tho agreement included a 
stipulation for tbe proprietors of the vil¬ 
lages concerned to pay towards the con¬ 
struction of the scheme in the same pro- 
portion to the total cost of construction 
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as tbe road-oess payable by each of these 
villages was to the road-oess of all tbe 
villages admitted to the benefits of this 
scheme. It was further stipulated that 
the maintenance of the scheme and its 
preservation were to be carried on by 
further contribution upon the same 
basis. On the completion of the work it 
transpired that a portion of the channel 
(coloured ** red ” in Ex. C, the map on 
the paper-book) was found to be of such 
a level that the water brought from the 
Sadabha river could not freely flow down 
to the south. This necessitated a slight 
diversion of the channel and the diver¬ 
sion in question was effected as is shown 
in the map, Ex. C, by cutting a channel 
from the main channel into the reservoir 
known as Man-Ahar at its north-eastern 
corner and taking out another channel 
from its south-eastern corner further 
south again to the main channel. This 
arrangement resulted in converting tbe 
reservoir, Man-Ahar, into an important 
and integral part of the scheme as the 
water brought down in the channel from 
the Sadabha fell into this reservoir at 
the north-eastern corner and flowed 
down again from the south-eastern cor¬ 
ner falling into the main channel lower 
tlown. The inclusion of this reservoir 
as a part of the old scheme was effected 
at a cost of Rs. 688-7-6, which was met 
by tbe funds raised for the purposes of 
the carrying out of the scheme. The 
embankments of the Man-Ahar reservoir 
were for this reason raised and strength¬ 
ened. 

The plaintiffs’ case is that the con¬ 
struction of the channel on the land be¬ 
longing to them and the inclusion of 
Man-Ahar reservoir into the scheme by 
cutting the two new channels, raising 
and strengthening the embankments 
were acts done by the Deputy Commis¬ 
sioner of Palamau without their know¬ 
ledge or consent. It is also alleged by 
them that the construction of the ohannol 
has stopped the supply of surface water 
grom the north-east into their reservoir 
and that they were also prevented by 
the Deputy Commissioner from taking 
water from their Man-Ahar reservoir to 
other reservoirs ovvned by them for the 
purposes of irrigating their fields and 
liiab thereby tliey have suffered loss of 
crops. The relief claimed is the declar¬ 
ation that defendand I, Secretary of 
State for India in Council, has no right 


to the use of the water of the reservoir 
called Man-Ahar and for an order direct- 
ing him to remove all structures made by 
him on plaintiffs’ land and the award of 
damages for loss of crops due to bis hav¬ 
ing prevented the plaintiffs from irrigat¬ 
ing their fields from the water of Man- 
Ahar. 

The defendant denies generally the al¬ 
legations of the plaintiffs und rests his 
suit principally on the ground of estop¬ 
pel, alleging that the Sadabha scheme 
with the subsequent inclusion of Man. 
Abar was carried out with the knowledge 
and consent of the plaintiffs. He also 
denies that there has been any loss of 
crops suffered by them. The learned 
Subordinate Judge who tried the case 
gave his decision as follows : 

" Tbe suit be decreed to the effect that on pay* 
meat of Rs. 636 into CourC in favour of dof^u* 
dant 1 within four months from this day the 
plaintiffs shall have free and uncontrolled use of 
the Abar called Man*Ahar and its water as 
ai^aiost defendant 1 from Ist October 1915 and 
that defendant 1 shall have no riqbt to the use 
of the siunc from 1st Oct'^ber 1915. On failure 
to deposit the .amount within the period fixed 
the piaintiffs shall have no right to prevent de¬ 
fendant 1 from the use of the said Abar and its 
water. 

" No damages allowed, patties are to bear 
their own costs.” 

We have to consider whether this 
order passed by the learned Subordi¬ 
nate Judge can be sustained. Before we 
deal with the points of law raised 
by the learned Govornraenb Pleader 
wo wish to express our entire con¬ 
currence with the finding of the lower 
Court regarding the knowledge and con- 
consent of the plaintiffs and with refer- 
■ ence to the carrying out of the original 
Sadabha scheme and the subsequent in¬ 
clusion of Man Ahar in it. The evidence 
on the record on this point is over¬ 
whelming. Ex. A of the Commissioner 
apiiointed to take the evidence of Mr, 
Hignell, who was Deputy Commissioner 
of Palamau in 1908, is a note, dated 4tli 
April of that >ear, written by the wit¬ 
ness, This document read with the 
evidence of Mr. Hignell leaves no room 
for doubt that the plaintifl’a W’ere willing 
parties to tbe completion of tlie Sadabha 
irrigation scheme by the inclusion of 
r-boir reservoir Man Abar. It is also 
abundantly proved that the plaintiff 
niran«nd Ojha gave bis consent to the 
raising and strengthening of the ombank- 
menbs of the Ahar for tho purposes of 
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the scheme. Ex. P is a note, dated 15th 
March 1908. submitted by the District 
Engineer to the Deputy Oommissioner of 
Palamau. 

This note shows that the entire work 
was completed with the exception of a 
few subsidiary channels at a cost of 
Rs. 18,126 10-6. Ex. B is a petition of 
the plaintiff Hiranand Ojha. dated lObh 
November 1909. This was in reply to a 
notice served on him to pay up the pro¬ 
portionate cost of construction in respect 
of some villages admitted to the benefit 
of the Sadabha scheme. A. perusal of this 
petition is sufficient to show that he had 
willingly joined the supporters of the 
scheme and had actually accepted the 
liability to pay cost of consbraobion in 
proportion to such share or shares^ of 
villages as were in his direct possesion 
and were benefited by the scheme. Ex. K 
is a copy of a judgment in Money Appaa 
No. 13 of 1913 given by the Judicial 

Oommissioner of Ranchi on 4th 

1914 It appears that the plainbia 

Hiranand Ojha failed *0 
share of the cost of the Sadabha irriga¬ 
tion scheme and a suit had to be insti¬ 
tuted against him by the Secretary of 
State for the realization of the aniounb 
due from him. The suit was decreed and 
the finding of the Judicial ^Jornmissioner 
in that case was that Hiranand Ojha had 
fully participated in the benefits of the 
scheme and was accordingly liable for 
his share of expenses incurred in givin^ 
effect to that scheme. 

It is unnecessary to 

part of the case and it would be suffi¬ 
cient to say that we have no hesitation 

i^ holding that the Sadabha scheme, as . 

.isr,:;.; csrs-: 

ledge and consent of the plaintiffs. The 
learned Subordinate Judge having found 
against the plaintiffs on the question of 
their knowledge and consent arrived at his 
deoision from the point of view as to whe- 
ther an oral agreement or contract between 

the plaintiffs and the Deputy Oommis- 
Bioner in respect of an immovable pro- 

pertv worth more than Rs. 100 V® 

given any effect to. It is true that in 

?he absenee of a regisbered 
making a gift of the land on wh.eh the 
Sadabha eohetne wae executed according 
to the memo of agreemem,, there remains 
nothing but an oral contract. This view 


of the learned Subordinate, Judge is not 
seriously challenged, as the contention of 
the learned Government Pleader is that 
even if the provisions of the Contract 
Act and the Transfer of Property Act 
have no application to the suit, it de¬ 
served to be dismissed on other grounds. 
The learned vakil presses upon our con¬ 
sideration that if the agreement between 
the plaintiffs and the Deputy Commis¬ 
sioner of Palamau did not amount to a 
gift of the land in village Man-Ahar over 
which the scheme was carried out, under 
any ciroumstanoes it was a grant which 
fulfilled all the legal conditions of a 
license. "License” has been defined as 

‘*a grant by one person to another or to a de¬ 
finite number of other persons of a right to do ot 
continue to do in or upon the immovable pro- 
property of the grantor something which would, 
in the absence of such right, be unlawful and 
such right not amounting to an easement ot an 
interest in the property.” 

This definition is contained in S. 52 
Basements Act (Act 5 of 1882). This 
Act does not apply to this Province, bub 
the definition is borrowed from the 
English law and there can be no question 
that in the absence of an enactment of 
the Indian legislature we must be guided 
by the principles of the English law. A 
license may be created by parole Lvide. 
Hewlins v. Shippam (l), FenUrnan w. 
Smith {2)]. We have therefore no hesita¬ 
tion in holding that the facts provided m 
this case establish the grant of a license 
by the plaintiffs bo the defendant re¬ 
presented by the Deputy Commissioner 
of Palamau. The next question for con¬ 
sideration is whether a license is ratea¬ 
ble. S. 60 of the Act referred bo above 
provides for its revocation by thegrantr 
unless (a) the license is coupled with a 
transfer of property and such transfer is 
enforced, and (b) unless the licensee act¬ 
ing upon the license has executed a work 
of permanent character and incurred 
expenses in the execution. In the present 
case we are not concerned with any 
question of transfer of property, and there 
can be no doubt that the defen lant through 
the Deputy Oommissioner of Palamau 
acting upon the license has executed b e 
Sadabha irrigation scheme which is of a 
permanent character and has incurred 

expenses in the execution. 

In the present case however what we 
have bo consider is whether on the facta 

(1) [1^26] 5 B & C 221^ 

(2) [1803] 4 EiSt. 107. 
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and ciroumsbanods o! tHd case the lioensa 
granted by the plalntiffe to the defendant 
should be revoked. If the case were 
governed by the Bisementa Act, it 
would, under S. 60 of that Act, be ir¬ 
revocable, but that Act does not apply 
to the Province of Bihar and Orissa. We 
have therefore to come bo a decision on 
considerations of what is reasonable and 
just [Plimmer v. Wellington Corporation 
(3)]. The decision, therefore does nob 
rest on regard for the strict legal rights 
of the parties so much as onthesuperven. 
ing equities of the case. There can be no 
question on the evidence that the Sada- 
bha irrigation scheme is a work of con¬ 
siderable permanent benefit to a very 
large- number of villages and that a con¬ 
siderable amount of money has been 
spent upon its construction. There can 
also be no doubt that on the consent 
given by the plaintiffs and reliance having 
been placed upon the same a scheme of 
this magnitude was carried out, of which 
the reservoir known as Man Ahar has 
been an integral part and on which a 
yery large sum of money has been spent. 
These are grave considerations in the 
case. 

It is also evident that if the prayer of 
the plaintiffs is granted, whatever new 
method may be adopted to re-oonstruot 
the scheme on a fresh basis, the loss in 
money and convenience would accrue not 
only to the defendant but to a large 
number of proprietors of villages other 
than Man Ahar that are at present re¬ 
ceiving benefit from the existing scheme. 
The revocation of the license is a matter 
of discretion with the Court and it can 
only be exercised on a balance of the 
consideration of the equities of the case. 
On a careful consideration of the facts 
and circumstances of this case we have 
no hesitation in holding that the equities 
are on the aide of treating the license as 
irrevocable. It does not also appear to 
us on the evidence that the plaintiffs 
resent the bringing of the Sadabha water 
into Man Ahar reservoir but what is 
disliked by them is its control by the 
Deputy Commissioner of Palamau. If 
the plaintiffs claimed to take this water 
into other reservoirs of their own with¬ 
out any reference to the Deputy Com¬ 
missioner they seem to have wholly ill- 
conceived their remedy in instituting 
the present suit. The result is that the 

(3; asm 9 A. O. 699. 
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decree of the lower Court is vacated and 
the plaintiffs' suit stands dismissed with 
costs throughout. 

v.s./r k. 


Appeal decreed. 
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Dawson Miller, O.J, andMullick, J, 
Gananath Satpathy and others —Ap¬ 
pellants. 

V, 

Harihar Pandhi and others — Res¬ 
pondents. 

Letters Patent Appeal No. 101 of 
1917, Decided on Slst July 1918, against 
judgment of Roe, J.. D/-28th March 1917. 

(a) Specific Relief Act (1877), S. 42— 
Transferee of portion of occupancy holding 
if dispossessed can sue and recover posses¬ 
sion—But be has no status to sue for decla¬ 
ration that alleged tenant is not such and 
that rent decree obtained against him is 
fraudulent—Landlord and Tenant. 

A landlord cannot interfere with the posses- 
eion of a transferee of a part of a non-transfer- 
able occupancy holding, and if he does so, the 
transferee is entitled to recover possession from 
him by suit. Until however he is actually dis¬ 
possessed, he is not entitled to a declaration that 
a tenant alleged by the landlord to be his te¬ 
nant is not his tenant and that a decree ob¬ 
tained by the landlord against his alleged tenant 
is fraudulent. Having no legal title or interest 
which the landlord is concerned to deny, the 
transferee cannot invoke the operation of S. 42 
in his favour, [p 371 q ij 

(b) Cosharer—Recognition by one cosharer 
protects transfer of portion or whole occu¬ 
pancy holding from ejectment—But no title 
is acquired against whole of proprietary 
body—Other cosharer can sue for rent origi¬ 
nal tenant without impleading transferee 

If some out of a number of cosharers recognise 
the transfer either of a part or the whole of a 
non-transferable occupancy holding, the remain¬ 
ing oosbarers are not entitled to eject the trans¬ 
feree. By obtainlug recognition from a cosharer 
landlord however the transferee does not acquire 
any right or valid title in the bolding itself as 
against the entire body of landlords. Notwith- 
staodiog such recognition the remaining co- 
sharers can sue the original tenant for the entire 
rent without impleading the transferee. 

IP 372 0 1] 

(c) Landlord and Tenant—Transfer—Con¬ 
sent—Consenting cosbarer can repudiate his 
consent to transfer of occupancy and join 
to sue original tenant along with other co- 
sharers for entire rent. 

If the consenting landlords choose to repu¬ 
diate tbeir oensent and to join the non-consent¬ 
ing landlords in suing the original tenant for 
the entire rent on the footing that the consent 
given by them does not operate to create a divi¬ 
sion of the tenancy, it is open to them to do so 

[P 372 0 1] 

Susil Madhav Mullick — for AppeU 
laots. 

Aohalendra Nath Das — for Raapdts. 
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Mullick, J. —This appeal arises out of 
a suit which was instituted by the four 
plaintiffs against defendants 1 to 8, the 
landlords, defendant 9, Kusun Behara 
the recorded tenant of the holding in dis¬ 
pute, and against defendant 11, Jasoda 
Dei, the daughter-in law of the aforesaid 
Kusun Behara. The dispute relates to a 
holding of about 4^ acres, out of which 
ia or about the year 1898 Kusun Behara 
mortgaged an area of 1 man to the plain¬ 
tiffs. On 27th January 1899 Kusun 
Behara conveyed with the consent of the 
landlords an area of 1 man out of the 
holding to the plaintiffs. On 28th Ja¬ 
nuary 1899 Kusun Behara transferred 
the remainder the holding to h.3 
daughter-in-law Jasoda Dei. In 1910 the 
nlaintiffs sued Kusun Behara .upon the 
mortgage of 1898 and obtained a sale cer- 
tibcate on Slst August 1910 

Le of the plaintiffs is that they thereby 

became possessors not 
which was transferred in 1899 and in res¬ 
pect of which their title was 
bv the joint landlords, but also of the ad- 

dftionalareaof 1 man 

to them by the mortgage of 1-98. In 1911 

however the joint ho°ld'' 

Dei the transferee for the rent of the hold¬ 
ing as constituted after deduction of the 1 
man in respect of which they had recog¬ 
nized the transfer to the plaintiffs. _ A 
decree was obtained but plaintiffs having 
deposited the decretal amount the decree 
was not enforced by sale. The defen¬ 
dants again sued Jasoda m 1912 for the 

area purchased ,, ^ jeopardised, 

mortgage decree 6th June 

brought the jio^ing declarations: 

1913. elaim'Dg the 

“(1) That itinay b d auction 

tiffa have gob bbe r g ^ decided 

that defendant 9 bat ff be proved that 

corn the execution of the decree 

the defendants 1 to 8, 

invaUd an^ inoperative ; f3) that 
riBht of purchase in auction m the said 

session ; (4) that tm defendants 1 

lor sa.e c. t.e lond in 

claim.” 
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It will be convenient to notice here 
that Kusun Behera died during the pen-, 
dency of the suit and bis sons Hari 
Bebera and Bera Behera have been sub. 
stibuted in bis place. The Munsif dis¬ 
missed the whole suit. There was an ap¬ 
peal to the Subordinate Judge, who 
decreed it. There was nest a second ap¬ 
peal to this Court, which was heard by 
Roe. J., sitting alone, with the result 
that the decree of the learned Subordi¬ 
nate Judge was set aside and in substitu¬ 
tion therefor the following declarations 
were given to the plaintiffs : 

‘‘(1) That it be declared that the transfer of 
Kusun Behera to Jasoda Dei was fraudulent, 
without consideration and invalid as against 
the plaintiff.^; (2) that by his purchase of the 
rights of Kusun Behera the 
title as against defendants 9 and 10 to 
purchased in execution of ^is decree : (S) that 
it be declared that the landlords against 

Jasoda Dei was fraudulently 

iDtentlon cf on.<iiiuR the plamtiS from ^he land . 
(4) that no execution of any decree obtained 
against Jasoda Dei will affect the rights of the 
plaintiff and Kusun Behera’s representatives. 

Against this decree the landlords, de¬ 
fendants! to 8, prefer the present Letters 
patent Appeal. With regard to the dec 

larations made by the ‘ 

this Court affecting the rights of the 
plaintiffs as against their transferor 
Kusun Behera and his representatives, it 
is conceded by the learned vakil for 
appellants that there can _ be no objec¬ 
tion No relief is claimed in this appeal 
as regards the first two declarations given 
Ty the learned Julge. We will not there- 
fore consider that part of the decree of 
to learned Judge. The contest really 
centres round the third and fourth dec¬ 
larations which affect the landlords, and 
ifc is contended that as against them the 
plaintiffs acquired no title by their auo-, 
tion. purchase in execution of their mort¬ 
gage decree and they are not entitled to 
any declaration which in any way recog¬ 
nises their title as transferees in respect 
of a part of the holding. The effect of 
the declarations male by the learned 
Judge of this Court is indirectly to 
compel the landlords to ^oogmse the 
transfer, and it is contended ‘^ ^ 
Specific Belief Act cannot be invoked 
for this purpose. It -B deer that the 
Orissa Tenancy Act. which came into 
operation in 1913, does not determine 
the rights of the parties, but there is 
some doubt whether the Bengal Tenancy 

Act or Act 10 of 1859 is applicable. But 
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there oan be no doubt that whichever 
Act applies, no transfer of a part of a 
non-transferable occupancy holding is 
valid against the landlords without their 
consent in writing. The position there¬ 
fore is that unless it can be shown that 
the entire body of landlords recognized 
the mortgage sale in favour of the plain¬ 
tiffs, they cannot be said to have any 
title against the landlords in respect of 
this land. The first question therefore 
is, whether, although they have no title 
against the landlords, they are entitled 
to an injunction prohibiting the land¬ 
lords from executing a decree obtained 
by them against a tenant alleged by them 
to be the lawful tenant of the land. 

The second question also follows from 
this, viz., whether the plaintiffs are en¬ 
titled to attack a decree obtained by the 
landlords against the alleged tenint on 
the ground that that tenant is not the 
legal tenant and on the ground that the 
decree is fraudulent. In my opinion the 
answer to both questions must be in the 
negative. It is true that the landlords 
cannot interfere with the possession of 
the transferee of a part of anon transfer¬ 
able occupancy holding and that if they 
do so, the transferee is entitled to re¬ 
cover possession from them by suit. That 
right to recover possession arises, not by 
reason of any title in the bolding as 
against the landlords, but from the te¬ 
nant’s undisputed right to transfer a 
part of his bolding. Here the land¬ 
lords have not yet dispossessed the plain¬ 
tiffs and it is not known whether they 
will do so. When that time comes it will 
be open to the plaintiffs to adopt such 
remedies as the law gives them, but be¬ 
fore that time comes the plaintiffs are 
not entitled to a declaration that a tenant 
alleged by the landlords to be their 
tenant is not in fact their tenant and 
that a decree obtained by the landlords 
against their alleged tenant is fraudulent. 
Having no legal title or interest which 
the landlords are concerned to deny, the 
plaintiffs cannot invoke the operation of 
S. 42, Specific Helief Act, in this suit. 

It is urged however that the suit is 
justified by the decision of their Lord¬ 
ships in the case of Dayamayi v. Ananda 
Mohan Roy Choiodhuri (l). Having 
carefully considered the decision of their 
Lordships in that case, it does not seem 

(1) A. I. R. 1915 Cal. 242=27 I. U. 01 — 
Oal. 172(F.B.) 
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to us that there is any justification for 
the contention that because a landlord 
cannot eject the transferee and because 
if he does eject him be is liable to restore 
possession, the transferee has a right to 
obtain a declaration prohibiting the land, 
lord from proceeding with an action 
against his recorded tenant. The trans- 
ferees here cannot be permitted to attack 
on the ground of want of consideration 
or fraud the conveyance made by Kusun 
Behera in favour of Jasoda Del. If the 
holding should be sold they may possibly 
be competent to attack the sale but at 
this stage they have no right of suit. Reli- 
anoe is next placed upon a decision by a 
learned Judge of this Court sitting alone 
in Second Appeal No. 796 of 1915, where 
certain observatious were made which 
may support the view that a transferee 
in the position of the plaintiffs is compe¬ 
tent to obtain the declarations which 
they are seeking here. But on referring 
to the record of that case it would seem 
that the contest was between a trans. 
feree who had purchased a part of a non- 
transferable holding in execution of a 
mortgage sale and a cosharer landlord 
who had obtained a decree for rent against 
the recorded tenant. If the decree in 
that case had the effect of an ordinary 
money decree, possibly the mortgagee 
purchaser might be entitled to the decla¬ 
ration which he sought. But if the learned 
Judge intended to lay down the general 
proposition that a transferee of a portion 
of a non-transferable occupancy holding 
is entitled to attack the validity of de¬ 
crees obtained by the landlord against 
bis recognised tenant, then it seems to 
me that that view of the law is not sup. 
portei by the Full Bench ruling in Daya~ 
mayi’s case (l) on which the learned 
Judge relied. So far therefore as the 
above two decisions are ooncerend, they 
do not seem to support the contention 
of the respondents before ns. 

The learned vakil for the respondents 
then urges that they are not trespassers, 
that thay have certain rights as to posses¬ 
sion against the transferor, the recorded 
tenant, and that they have also a right of 
re-entry in the event of dispossession 
against the landlords. These rights do not 
however in my opinion render it compe¬ 
tent for them to attack transactions and 
proceedings between the landlords and the 
recognised tenant to which they are not 
parties. Finally it is contended by the 


Gananath v. Harihar (Mulliok, J.) 
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learned vakil for the respondents that in 
this case the transfer to the plaintiffs 
had been recognised by defendants 3, 5 
and 6, who represent the greater part of 
the interest of the joint landlords. Now 
though it has been found that on the 
back of the sale certificate issned to the 
plaintiffs on 31st August 1910, defen¬ 
dants 3,5 and 6 recorded their consent 
on 28th January 1912, it is certainly a 
somewhat suspicious circumstance that 
this consent was given only two days 
before the first decree for rent was ob¬ 
tained by the joint landlords against 
Jasoda. However that may be the 
learned Subordinate Judge having come 
to the definite finding that defendants 
3, 5 and 6 have recognized the transfer 
in respect of the mortgaged lands, his 
finding in this respect cannot be chal¬ 
lenged. The question is whether that 
recognition confers a right upon the 
plaintiffs to attack the rent-decree which 
those defendants together with their co- 
sharers have obtained from their alleged 
tenant. In my opinion it does not. It 
is true that if some out of a number of 
cosharers recognise the transfer either 
of a part or the whole of a non-transfer- 
able occupancy holding, the remaining 
cosharers are not entitled to eject the 
transferee; and the case of Bossein 
Mahomed v. Fakir Mahomed {2) merely 
affirms the proposition that they can sue 
for joint possession with the transferee. 

That case certainly does not support 
the contention that by obtaining recogni¬ 
tion from a cosharer landlord the trans¬ 
feree acquires any rights or valid title in 
the holding itself as against the entire 
body of landlord. I think that not- 
withstanding such recognition theremain- 
ing cosharers could sue the original 
tenant for the entire rent without im¬ 
pleading the transferee. In the Preseofe 
'case therefore the recognition of the 
transfer by defendants 3,6 and 6 does 
not in any way operate to defeat the rent 
decree which has been obtained by the 
entire body of landlords. If as appears to 
be the case defendants 3, 5 and 6 chose 
to repudiate their consent and to join 
the non-consenting landlords in suing the 
original tenant for the entire rent on the 
footing that the consent given by them 
does not operate to create a division of 
the tenancy, it was open to them to do 
Therefore whether the Bengal Ten- 


30. 


(2} Liyoyj 4 I. 0. 740. 
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anoy Act or Act 10 of 1859 applies, the 
division of the holding in this case was 
not operative for want of the necessary 
consent and the suit for rent brought by 
the joint landlords was a properly oon- 
stituted action. It may be that the 
transferees in this case will be entitled 
to sue defendants 3, 6 and 6 for damages 
for fraud, but that is a different matter 
and does not affect the present suit. The 
result therefore is that the appeal is de¬ 
creed and the suit is dismissed against 
defendants 1 to 8 with costs in all Courts. 
The remaining defendants are not appeal¬ 
ing and the decree as against them will 
stand. The effect of our decree there¬ 
fore is that as against defendants 1 to 8 
the declarations made by the learned 
Judge of this Court will bo inoperative. 
It is to be noted that in the memoran¬ 
dum of appeal filed against the judgment 
of Roe, J., the name of Ohandi Debia, the 
widow of Sham Sunder, defendant 6, 
does not appear on the record either as 
appellant or respondent but that of her 
husband appears in the category of res¬ 
pondents. Her failure to join her co¬ 
sharers in the Letters Patent appeal 
cannot however debar the appellants 
from obtaining the relief which they seek. 
Dawson-Miller ,C. J. I agree. 
v.s./e.k. Appeal allowed, 
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OHAMIEB, 0. J. AND SSARPUDDIN, J. 
Laohi Petitioner. 

V. 

Baghuhir Dw&e—Opposite Party. 

Civil Revn. No. 7 of 1917, Decided on 

27th March 1917. ^ , » 

(a) Civil P.C. (1908), O. 23.R. l-Rea$on» 

for allowing withdrawal muft be given. 

A Court allowing a auib to ba withdrawn with 
leave to bring a fresh suit must give reasons in 

its order for allowing the withdrawal. 

[P 373 0 H 

flj) Provincial Small Cause Courts Act (9 
of 1877), S. 25—Whether suit withdrawn is 
decided within S, 25 (Quaere) 

Qitdere.—Whether a suit which is allowed to 
be withdrawn is “deoided" within the meaning 
of S. 25, Small Cause Courts Act. [P 373 O lj 
(c) Government of India Act, S. 107—Order 
of withdrawal is liable to be set aside in 

revision. - . 

Where the order of a Small Cause Court allow¬ 
ing a suit to be withdrawn gave no reasons for 
allowing the withdrawal, the High Court sat 
aside the order iu the exercise of its powers 
under S. 107, Government of India Act. 

[P 373 0 1] 

S. Saltan Ahmad —for Petitioner. 
Bajendra Prasad —for Opposite Party. 
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Judgment. —This is an application by 
the defendant in a suit which was insti¬ 
tuted in a Court of Small Causes for re¬ 
vision of an order of the Court allowing 
the plaintiff to withdraw the case and 
institute a fresh case. On the merits the 
order cannot possibly be supported. The 
question is whether we have power to 
interfere with it. According to some 
authorities this case was not “decided’' 
by the Court within the meaning of S. 25, 
Provincial Small Causes Courts Act, 1887. 
According to other authorities the case 
was “decided” by the Court, inasmuch as 
it was disposed of by the order now in 
iquestion. We do not think that it is 
necessary to determine the question whe¬ 
ther the case was “decided” by the Court 
of Small Causes, because under the cir. 
Icumstances we are of opinion that we 
ought to set aside the order under S. 107, 
Government of India Act. The Judge of 
the Small Cause Court made no attempt 
to comply with the law on the subject of 
the withdrawal of suits. He gives no 
reason in his order for allowing the with¬ 
drawal, and the petition before him con. 
tained no reasons for allowing the with¬ 
drawal. Under the circumstances he 
certainly ought not to have allowed the 
withdrawal of the case, and it is quite 
clear that the defendant has been seri¬ 
ously prejudiced by the order which has 
been passed. As in our opinion the Judge 
of the Court below had no power to 
allow the case to be withdrawn without 
any reason being even suggested, we set 
aside bis order and direct that the case 
bo restored to the pending 61e and dis¬ 
posed of according to law. 

V.S./e.k. Order set aside, 
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Eoe and Jwala Prasad, JJ. 

Mangni Lai Marwari —Petitioner, 

V. 

Emperor —Opposite Party. 

Criminal Eevn. No. 473 of 1917, De¬ 
cided on 9th January 1918, from order of 

Magistrate, First Class, Hazaribagh. 

Criminal P. C. (1898), S. 556 — Duty of 
Judge — Importing once’a knowledge is irre¬ 
gularity. 

Where a Judge is the sole judge of the law and 
fact in a case tried before himself, be cannot 
give evidence before bitnself or import matters in 
his judgment not stated on oath before the 
Court in the presence of the accused. If he does 
so, he makes himself a witness in the case and 
renders himself incompetent to try it. 

[P 374 C 1] 


P. B. Das and S. N. Bose — for Peti¬ 
tioner. 

Assistant Government Advocate — for 
the Crown. 

Jwala Prasad, J. —The petitioner in 
this case has been convicted by the Sub- 
Deputy Magistrate of Chatbra exercising 
Second Class powers under S. 352, I.P.C., 
and sentenced to pay a fine of Hs. 50. 
The conviction and sentence have been 
upheld in appeal by the First Class 
Magistrate of Hazaribagh. 

The trying Magistrate imported into 
the judgment his knowledge gained by 
making inquiries out of Court without 
giving notice to the parties, as a result 
of which he says that he was perfectly 
“satisfied with the truth of the com¬ 
plainant’s story in the main.” He also 
disbelieved the defence witness,Mahangu 
Mian, who swore in the Court that “he 
did not see any assault.” The Magistrate 
says: 

*'I chanced to meet this witness outside the 
Court before bis evidence was gone into and on 
making inquiries relating to the occurrence he 
told me that owing to market day there were 
too many customers at bis shop and he did not 
care to see what was going on at the complain¬ 
ant's shop, etc.” 

The appellate Court has condemned 
this procedure adopted by the Magistrate, 
but has upheld the conviction because it 
considered that the evidence of the de¬ 
fence witness, Mahangu Mian, was not 
worthy of credence irrespective of the 
irrelevant inquiry from tbe witness made 
by the Sub-Deputy Magistrate. The ap¬ 
pellate Court however does not refer to 
tbe general inquiry made by the Magis¬ 
trate as to tbe truth of the complainant's 
story outside the Court and without 
notice to the parties. There is no record 
of this general inquiry. He was also not 
competent to hold any inquiry into the 
case out of Court and to judge of the 
value of the evidence given in Court, 
except what was placed as legal evidence 
on the record. He became a witness out 
of Court and also to the facts that came 
to his knowledge at the extra-judicial 
inquiry. Under S. 556, Criminal P. C., 
he became personally interested in the 
result of the case however small that 
interest’may be. 

In the case of Queen-Empress v. Ma- 
nikam (1) on a. review of all the autho¬ 
rities on the point, it was held that 
where a Judge is the sole judge of law 

(i)’[189G] 19 MadTQGSy 
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and fact in a case tried before himself, 
he cannot give evidence before himself or 
import matters in his judgment not stated 
on oath before the Court in the presence 
of the accused and that by so doing he 
made himself a witness in the case and 
bad therefore rendered himself incom¬ 
petent to try it. In that case, as in this, 
the appellate Court upheld the conviction 
on the ground that there was sufficient 
evidence on the record irrespective of 
the irrelevant matter introduced by the 
Magistrate. The conviction was set aside 
by the High Court in revision. The pro¬ 
cedure of importing into a case his own 
knowledge of particular facts by a Judge 
was condemned in Surpershad v. Sheo 
Dyal (2). This was a civil case, but the 
principle applies with greater force to a 
criminal trial. The same view has since 
then been taken in Giris)* Chunder Ghose 
V. Queen-Empress (3) and in Hari Ki- 
shore Mitra v. Abdul Bakz Miah (4). In 
the notable case of Serjeant \.Dale{b) 

it was observed that: 

Magistrate by makiog himself a witness has 
a legal intoreet in the decision of the case which 
diFqualifies him from trying it; no matter how 
small that interest may be." 

The Magistrate could not give an im¬ 
partial consideration to the evidence on 
the record on account of the prejudice 
that may have existed in his mind after 
having held an inquiry out of Court. He 
had seen the witnesses, and the petitioner 
is entitled to have an impartial opinion 
of the evidence given by the witnesses, 
by the trying Court. The trial is vitiated 
by the inquiry held by the Magijtrabe. 
The appellate Court had not the advan¬ 
tage of seeing the witnesses and was m 
no better position than what we 
when hearing the case in revision. Tbe 
petitioner is therefore prejudiced by the 
material irregularity in the trial of the 
case committed by the Magistrate. I 
would therefore set aside the conviction 
and direct that the petitioner be re-tried 
by another Magistrate. 

Roe, J.—I am not prepared to say 
that the appellate Court in this case was 
bound to refer the matter or re-trial but 
there is much to be said for the view 
that it would have been wiser to have 
done so. It is to be noted that' in the 

~(2) [1875-7G3 3 I. A. 259=20 W. R, 65=3 Sar. 

Oil (PC). 

(3) (18931 20 Cal. 857. 

(i) [1894] 21 Cal. 920. 

(5) [1877] 2 Q. B. D. 658 = 46 L. J. Q. B. 781 


case of Hurpershad v. Sheo Dayal (2), 
in which at p. 70 were ^contained the 
observations of their Lordships of the 
Judicial Committee on which most of the 
judgments in regard to Magistrates hav¬ 
ing knowledge of matters connected with 
the occurrence are based, their Lordships 
did not refer the matter for re-trial by 
another Court but decided the case upon 
its merits on that part of the record 
actually admissible in evidence. In my 
view the matter falls rather within 
S. 167, Evidence Act than S. 556. Crimi¬ 
nal P. C.. as now amended. However 
as my learned brother is of opinion that 
the justice of the case requires a new 
trial. I concur in the order proposed. 

V.S,/r.K. Retrial ordered. 


A. 1. R. 1918 Patna 374 

Jwala Prasad and Oodtts, JJ. 

Suba Plaintiff—Appellant. 

V. 

Mi. Mania Rautain and another 
Defendants—Respondents. 

Appeal No. 526 of 1917. Decided on 
25th July 1918, from appellate decree of 

Dist. Judge, Muzaffarpore. 

Hindu Law — Partition — Step mother — 

Share of, is equal to son. 

Under the Mitakshata Law in a partition bet¬ 
ween sons, tbe step-mother is ©“tilled to a share 
equal to that of a son. [* r • j 

Shivanandan Rai and Jalgobtnd 

Singh —for Appellant. 

Chandra Sekhar Banerji—lor Respon¬ 
dents. . , • 

Jwala Prasad. J.— Tbe plaintiff is 

the appellant in this case. He brought 
a suit for partition of the family proper¬ 
ties. The family consisted of the plain¬ 
tiff,* his step-brother, defendant 1, and 
his step-mother, defendant 2. At first 
only defendant 1, the brother of the 
plaintiff, was made a party, and there¬ 
fore the plaintiff claimed a half-share in 
the family properties. Subsequently de¬ 
fendant 2, the step-mother, was added, 
apparently because she also has an inter¬ 
est in the properties and a right to a 
share on partition. Defendant 2 did not 
appear in the first Court. Defendant 1 
filed a written statement, but did not 
appear at the date of the hearing of the 
suit. The Court accordingly passed an 
ex parte decree in favour of the plaintiff 
declaring his share to be half in the pro¬ 
perties in suit. Defendant 2, the step¬ 
mother, finding that no share was allotted 

to her appealed to the District Judge. 
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The Disfcriofc Judge, by his judginent of 14th 
February 1917, allowed her equal share 
with the sons, that .is, a one-third share 
in the family properties. Against this 
deoision the plaintiff has appealed to this 
Court. 

It is contended on his behalf that the 
step-mother has no right to a speoido 
share in the family properties on parti¬ 
tion, but only has a right to be main¬ 
tained out of them. This contention is 
wholly untenable. The Mitakshara in 
Oh. I, S. 7, verse 1, relating to partition 
of properties clearly says that the wife 
shall be entitled to participation equally 
with the sons even when a partition takes 
place during the lifetime of the father. 
In S. 8 of the same chapter there is an 
indication in the mitakshara that all the 
wives should take equal shares, and there¬ 
fore when a partition takesplaceafter the 
death of the father among the sons, the 
mothers and the step-mothers would be 
entitled to equal shares with the sons. 
This is based upon verse 1 in Yajna- 
valkya 23-A which says “let the mother 
take equal shares with the sons.” The 
word “mother” there includes step¬ 
mother. No doubt the Dayabhaga differs 
from the mitakshara on this point; the 
mothers only take a share in the proper¬ 
ties along with their own sons and not 
with the sons of different mothers, vide 
Dayabhaga, Oh. 3, S. 1, verses 12 and 13. 
Upon this text of the Dayabhaga their 
Lordships of the Privy Council in the 
case of Hemangini Dasi v. Kedarnath 
Kund'u Chowdhry (l) held that the 
mothers’ share with their own sons and 
not with the sons of different mothers. 
That decision therefore cannot be autho¬ 
rity for the present case which is gov¬ 
erned by the Mitakshara law. Under 
the Mitakshara law the authorities in 
Calcutta and Allahabad appear to have 
concurred in holding that the mothers 
have equal shares with the sons, vide the 
case of Sumrun Tkakoor v. Chunder Mun 
Misser (2) and Dular Koeri v. Dawarka- 
nath Misser (3). 

The decision in the case of Damoodur 
Misser \.Senahutty Misrain (4) is exact¬ 
ly in point, inasmuch as it related to 
the Mithila School to which the parties 
in the present case belong. Relying upon 

(1) [188Q] 16 Cal. 758=16 I. A. 115 (P-C,). 

(2; L1882] 8 Oal. 17. 

(3) [10051 32 Cal. 234. 

(4) [1882] 8 Cal. 537. 


the texts of the Mitakshara quoted above 
and upon Vyvada Ohintamoni of Vachas- 
pati Misser which is followed in the 
Mithila School, their Lordships held that 
“both mothers and step-mothers are 
equal sharers with the sons.” Viramitro- 
daya, which is a commentary on the 
mitakshara and is accepted to be an 
authority in the Benares School concur¬ 
rently with the mitakshara, has laid 
down on p. 80 (Golab Oh. Sarkar’s trans¬ 
lations) that all the wives of the father, 
whether sonless or having sons are en¬ 
titled to equal shares with the sons, even 
in partition after the father’s demise. 
Hecently in the Allahabad Court in the 
case of Har Narain v. Bishambhar 
Nath (5) relying upon the above autho¬ 
rities it was held that in a partition bet¬ 
ween two sons the step-mother is entitled 
to a third share. In this case also the 
partition is sought between two brothers 
along with the step-mother. We there¬ 
fore think that the learned District Judge 
was right in holding that the step-mother 
was entitled equally with the sons to a 
third share in the properties. The con. 
tention of the learned Vakil on behalf of 
the appellant is therefore overruled. 

It is then contended that the learned 
District Judge was wrong in giving any 
decree in favour of the stepmother inas¬ 
much as she did not contest the claim of 
the plaintiff in the first Court. In the 
first place, this was a question of law and 
certainly, the fact that the step-mother 
did not appear or contest the claim of 
the plaintiff in the first Court would not 
prevent her from impugning the legality 
of the decree before the District Judge. 
In the second place, it appears to me that 
the first Court was bound to give a decree 
only to the extent of one-tbird in favour 
of the plaintiff upon the plaint itself. 
The plaint was amended and the name 
of defendant 2. the step mother, was sub¬ 
sequently added. Upon the plaiat there¬ 
fore it was clear that the family consis¬ 
ted of two sons and the step-mother. In 
declaring the share of the plaintiff in the 
properties sought to be partitioned the 
Court was bound to give the plaintiff only 
a one-third share in the family proper¬ 
ties, inasmuch as he could not he entitled 
to more than that upon the plaint itself. 
The plaintiff did not aver in the plaint 
that defendant 2 had given up her share 
in the pr opert ies and that he was there- 

(5) [1915] 38 All. 83=31 I. 0. 907. 
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fore entitled only to a half-share. De. 
fendant 2, the step-mother was therefore 
not bound to contest the plaintiff’s claim; 
she naturally would have thought that 
her interest would be protected by the 
Court while making a decree even ex 
parte. The result is that this appeal is 
dismissed with costs. 

Coutts, J. —I agree, 

v.S./R.K. Appeal dismissed. 
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Chapman and Atkinson, JJ. 

Jngeshar Bat and others —Petitioners. 

V. 

Bailal Bahadur and others —Opposite 
Parties. 

Civil Revn. No. 113 of 1917. Decided 
on 22nd March 1918, from order of 

Dist. Judge, Mozuffarpore. 

Civil P. C. (1908), S..2 (2) and O. 9, R. 8— 
Order of dismissal in presence of one of 
several plaintiffs amounts to decree. 

Oq a date fixed for the hearing of a case one 
of the plaintiffs appeared and made an applica¬ 
tion for adjournment. The Court rejected the 
application and on the same day passed the 
following order: “No further step is taken. The 
case is dismissed with costs.” 

Held’, that as one of the plaintiffs was present 
the order of dismissal amounted to a decree and 
was not one of dismissal for default, and an ap¬ 
peal lay against it to the District Judge and from 
the latter’s order a second appeal lay to the 
High Court. [1* 3^® ® 

Nirsu Narain Singh —foi* Petitioners. 

Kulwa^it Sahay, Rai Guru Saran 
Prasad and Murari Prasad tor Oppo¬ 
site Partie?. 

Judgment.—This is an application in 
revision in respect of an order made by 
the Munsif of Hajipur dismissing a 
suit. The suit was brought by a tenant 
for the recovery of possession of the land 
from his landlord. It was filed on 15th 
-June 1916. Some defect appears to 
have arisen in the naatter of obtaini^ a 
proper service of the summons. The 
written statement was not filed till 14bh 
April 1916. Issues were framed on I8th 
April 1916 and an order was recorded^ 
in the order sheet adjourning the case 
to 6th May 1916. The case was however 
in fact taken up on 5th and not 6th 
May 1916. On that date oneof the plain¬ 
tiffs was present and an application for 
adjournment was presented for the pur¬ 
pose of filing a list of witnesses and docu¬ 
mentary evidence. The Munsif there¬ 
upon passed an order in the following 
terms: 


“The case is one year old neaHy.' Plaintiffs' 
petition for time is ' very harassing. Therefore 
it is rejected.” 

4 

On the same date the learned Munsif 
made the following order: “No further 
step is taken. The case is dismissed with 
costs.” Prom this order an appeal was 
taken by the plaintiff to tbs District 
Judge and the learned Judge held that 
no appeal lay to him and accordingly 
dismissed the appeal making, however 
DO order as to costs. Against the order 
of the learned District Judge we have 
been moved in revision. We are of opU 
nion that the learned District Judge 
fell into an error in holding that no ap¬ 
peal lay to him. One at least of thej 
plaintiffs was present when the case was 
taken up for hearing, therefore it cannot 
be held to be a dismissal for default. Thel 
learned District Judge should have taken 
up the appeal and determined whether 
the application for adjournment was pro¬ 
perly refused or not. On behalf of the 
opposite party it has been pointed out 
that if we hold that an appeal lay to the 
District Judge it must be on the ground 
that the order of the Munsif was a, decree 
within the meaning of the definition of 
a decree given in the Civil Procedure 
Code, and that accordingly the only re¬ 
lief open to the petitioners is by way of 
second appeal and not by way of revi¬ 
sion. This contention appears to us to 
be correct and we direct that this appli¬ 
cation in revision be treated as a second 
appeal. No question of court-fee arises 
inasmuch as the applicant has paid more 

court-fee than he would be required to 

pay in the case of a second appeal. 
There is however one matter which we 
must notice in the order which we shall 
make. It appears to us from the fact 
that the application for adjournment was 
filed upon the 5th May that the plaintiffs 
knew that that was the date fixed for the 
bearing of their case and we do not be¬ 
lieve the statement to the effect that they 
were not aware that that was the date 
fixed for the disposal of their case. In 
these circumstances the order which wc 
shall make is this: We set aside the 
order of the learned District Judge dis¬ 
missing the appeal and we direct that 
upon his being satisfied that the appel¬ 
lant has paid to the respondent the costs 
incurred by the respondent he do re¬ 
admit the appeal and hear and dispose 
of it on merits. The learned District 
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Judge is farfeher directed to allow a rea¬ 
sonable time for the payment of the costs 
by the appellant to the respondent and 
upon his being satisfied that these costs- 
have been paid within that time he will 
admit the appeal. If the costs are not 
paid within such time as the learned 
District Judge thinks reasonable he will 
dismiss the appeal. Let the record of 
this case be sent down at once. 

V.S./R.K. Record sent down. 
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DaWSON-MiLLEB.C. J.AND MUIiLICK, J. 

Mahabir Prasad Singh —Plaintiff— 
Appellant. 

V. 

Anup Narain Singh — Defendant — 
Respondent. 

Privy Council Appeal No. 5 of 1918, 
Decided on 21st March 1918. 

(a) Civil P. C. (1908), S. 110—Suit for po*- 
•eision and mesne profits —Mesne profits 
are to be included in valuation. 

In determiniDg the value of a suit for posses¬ 
sion of laud and mesne profits for the purposes 
of S. 110, Civil P. C. it is usual to add to the 
actual value of the land the amount of mesue 
profits up to the date of the decree of the ap¬ 
pellate Court. [P 377 C 2] 

(b) Precedents—Patna High Court. 

In matters of settled practice it is the rule of 
the Patna High Court to follow the Calcutta 
High Court. [P377 C2j 

Krishna Sahai and Sivesar Dayal — 
for Appellant. 

Ganesh Dutt Singh and Sivanandan 
Rai —for Respondent. 

Judgment.— This is an application 
for leave to appeal to His Majesty in 
Council and the only question which 
arises is one as to the value the decree 
appealed from being a decree of reversal. 
It appears that in the plaint the value 
is stated to be Rs. 9,100 That of conrse 
was the plaintiff’s valuation. The defen¬ 
dant has put in an affidavit which shows 
that upon an annual income of Rs. 765, 
which is the income of this property 
taking it at 20 years purchase, the value 
would be Rs. 15,300. That obviously is 
not the right method of calculation be- 
cause we ought to take the net income 
and that would appear after deducting 
the Government revenue and other out¬ 
goings to he something over Rs. 400. By 
the same process of calculation the sum 
would not in that case amount to over 
Rs. 10,000. But it is said that it has 
been the practice in the Calcutta High 
Court to add to the actual value of the 


land in such cases where mesne profits 
are claimed the amount of mesne profits 
up to the date of the decree of the appel¬ 
late Court. A number of cases have 
been decided by the High Court of 
Calcutta in which this practice has been 
followed and if that is done in the pre¬ 
sent case the value will clearly be over 
Rs. 10,000. It is quite true that the 
High Court of Madras has adopted a 
different rule, but as this Court exercises 
jurisdiction over a province which until 
recently was under the jurisdiction of 
the High Court of Calcutta in matters 
of settled practice it has been our rule 
to follow the Calcutta High Court. We 
see no reason in the present case to de¬ 
part from the rule of the Calcutta High 
Court, We therefore think that a cer¬ 
tificate should be granted in this case to 
the effect that the case complies with 
the provisions of S. 110, Civil P. C. 
The costa of this application will be costs 
in the cause. 

V.S./r.K. Application granted. 
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Imam, J. 

Sheo Charan Dhobi and others —De¬ 
fendants—Appellants. 

V. 

Bansi Singh and another —Plaintiffs— 
Respondents. 

Second AppealsNos. 178 to 182 of 1917, 
Decided on 17th January 1918, from de¬ 
cision of Addl. Dist. Judge, Gaya, D/- 
16bh November 1917. 

Civil P. C. (1908), S. 11—Suit for rent as 
usufructuary mortgagee —Plaintiff’s title as 
mortgagee put in issue and decided against 
him —Subsequent suit for rent is res judicata 
—S. 60 Ben. Ten Act, has no application— 
Bengal Tenancy Act (1885), S. 60. 

PlaintiS sued defendant for rent of certain 
lands as usufructuary mortgagee thereof. The 
defendants pleaded that the plaintifi was not 
entitled to sue for rent inasmuch as his name 
bad not been registered as mortgagee. The ques¬ 
tion of bis title as mortgagee was also put ia 
issue and was decided against him. He sub¬ 
sequently brought another suit for rent for the 
same period after registration ot his name : 

Held : (1) that the subsequent suit was barred 
by res judicata; (2) that S. GO, Hen. Ten. Act, 
had DO application to the ciso, inasmuch as the 
defendants denied the mortgage in favour cf the 
plaintiff altogether, LP 379 C 2; P 380 C ll 

Nandkaloya and Kailaspati —for Ap- 
pellnnts. 

Kulwant Sahay and Sioanandan Rai 
—for Respondanfcs. 

Judgment. —In this case the plaintiff 
Bansi Singh sued Mohan Mahton and 
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others for the recovery for rent of the 
years 1319, 1320 and 1321 basing his 
claim as usufructuary mortgagee of a 
share in Mouza Barwa Khurd. He made 
Acohutanand, a malik in the mouza, as 
one the defendants alleging him to be 
his mortgagor. The case went on to trial 
and the evidence on behalf of the plain¬ 
tiff was recorded and finished, when 
Acchutanand put in an application praying 
to be entered as a plaintiff in the case and 
by an order passed on 26th April 1916, 
the learned Munsif directed Aechuta- 
nand’s name to be entered as such. The 
case before the Munsif turned on the 
consideration as to whether the doctrine 
of res judicata applied to the present suit. 
It appears that there was an earlier suit 
instituted by Bansi Singh as against the 
tenants defendants in this case for rent of 
1319 and 1320 on the very same ground 
of his having been a usufructuary mort¬ 
gagee of a share of Acchutanand. In that 
8uit.it appears from Ex. 8, the judgment 
in that case, the claim was resisted by 
the defendants principally on two 
grounds, firstly, they challenged the right 
of Bansi Singh to recover rent on the 
ground that if he was a mortgagee be 
could not successfully sue for rent unless 
his claim was registered under the Land 
Registration Act- In the alternative they 
also pleaded payment. The introductory 
part of the judgment Ex. 8, would go to 
show that in the pleadings of that case 
the question of the title of Bansi Smgh as 
mortgagee of Acchutanand was not raised. 
The issues framed in that case show that 
one of them was in these words : Is the 
plaintiff entitled to receive rent from the 
defendants ? ” It is evident that the 

language in whieh this issue 
was wide enough to cover not only the 
loons standi of the plaintiff with refer- 
cnee to the registration of his nam^ but 
also his title as mortgagee of Acchuta- 

"^Tt^has been urged before me on behalf 
of the respondents that the language of 
this issue, though framed in general terms 
could not have been intended to coyer 
the issue affecting the title of the plain¬ 
tiff as the mortgagee of Acchutanand. On 
the face of the pleadings, as set out in 
the introductory part of the judgment 
one would be disposed to take that view 
but a glance at that part of the judgment 
■which deals with this issue shows that 
the Court did not confine itself to 


the consideration of only that paict of 
the plaintiffs’ right to •» realize rent 
which*referred to the matter of the re¬ 
gistration of his name, on the con¬ 
trary it appears from his judgment that 
the learned Munsif who tried that case 
went exhaustively into an examination 
of the title of the plaintiff resting on the 
allegation that he was a mortgagee of 
Acohutanand. After considering the vari¬ 
ous points relating to ‘this matter of the 
alleged title of the plaintiff, the learned 
Munsif in that case concluded his ob¬ 
servations on this particular issue in 
these words : 

“ The thicca therefore confers no tight on the 
plaintiff (defendant 2 in this case) and he cannot 
in any capacity realize rent from tenants. 

On a proper appreciation of this 
of the judgment of the learned Munsif 
it is obvious chat he did go into the ques¬ 
tion of the title of the plaintiff as mort- 
gagee to sue the defendants and that he 
gave his decision on that point adverse to 
the plaintiff. lam however invited to 
consider this part of the judgment of the 
learned Munsif as a decision on a point 
which was not before him as the question 
of the title of the plaintiff as mortgagee 
was never raised in the pleadings, in 
other words, I am invited to hold that 
unless and until in the pleadings the 
issue is raised any decision given must 
be regarded as a decision that did not 
arise in the case. There would seem to 
bo some force in this argument were it 

not that O. 14, K. 3. Civil P. 0, deadly 
lays down that the Court may ^ra.m®Jih 0 
issues from allegations made on oath by 
the parties or by any persons on their 
behalf or made by the pleaders of such 
parties. I have endeavoured to find m 
this case whether the issue regarding the 
title of the plaintiff as mortgagee of 
Acohutanand was before the Court and 
whether the plaintiff had an opportunity 
to contest the defendants’ denial of his 
title, as it appears it was denied 
judgment of the learned Munsif. With 
a view to this it was necessary to find 
from the judgment of the learned Munsif 
as to whether the consideration of this 
question of title was sprung upon the 
plaintiff, when the judgment was given. 
1 find that this was not so, inasmuch as 
it is clearly laid down in the judgment 
of the learned Munsif that in the 
ment before him the plaintiff 
notice of the contention and that be ha 
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Tesisbed the contention of the defendants 
on this point to the best of his ability. I 
have not the pleadings of that case before 
me, but taking the introductory part of 
the judgment to represent what the 
pleadings were it would appear that 
this part of the issue was framed, if not 
on the pleadings, at any rate on allega. 
tions of the two parties, namely the 
plaintiff and the tenants-defendants in 
the case. 

In the circumstances I must bold that 
the issue on this point framed by the 
Munsif was an issue which covered the 
consideration of the question of the title 
of the plaintiff as mortgagee of Acchu- 
tanand. I also bold that the plaintiff 
was fully cognizant of the meaning of 
that issue. 1 also bold that in the argu¬ 
ment on his behalf before the learned 
Munsif the point was gone into and that 
he contested the point to the best of his 
ability, and I also hold that after this 
contest the learned Munsif came to a 
clear decision adverse to the plaintiff. 
These being the facts the question that 
arises now for consideration is as to whe¬ 
ther the judgment in the present case 
given by the learned Subordinate Judge 
reversing the order of the Munsif of 
Aurangabad can be sustained. 

The Munsif in this case held that the 
judgment in the previous case was res 
judicata and barred the claim set up by 
the plaintiff Bansi Singh. In doing so 
I notice that the Munsif did not overlook 
the fact that the principal ground on 
which the former suit was resisted was 
the ground of nonregistration of Bansi 
Singh’s name. Having that point before 
his eyes the learned Munsif has carefully 
examined the question as to how far the 
decision of this particular issue in the 
former case would be a bar. In this 
connection it is also noticeable that the 
judgment given by the Munsif in the 
previous case was accepted by Bansi 
Singh sub silentio. If he realized after 
the judgment was given that the Munsif 
had in that case gone out of the scope of 
the case and delivered a judgment on a 
point which did not arise, it is expected 
that Bansi Singh should have taken some 
steps to remove such disability as might 
have been placed upon him by that judg¬ 
ment. Bansi Singh did not do so. The 
question then is whether with reference 
to Bansi Singh and thetenants-defeodants 
the doctrine of res judicata must be held 


to apply to this case. The learned 
Subordinate Judge in his judgment revers¬ 
ing the judgment of the Munsif in the 
present case says: 

“Now the law is that a Ending can operate as 
res judicata only if it was directly and substanti¬ 
ally in issue", was alleged by one party, and 
denied by another and was raised aod-deoided." 
"Now the question of validity or invalidity of 
the thika lease was never alleged or denied, by 
any party in the previous suit; it was never 
directly or even indirectly, or substantially in 
issue and it was raised by none, and the plaintiff 
had no opportunity of adducing evidence on the 
point or of meeting it." 

For the reasons given above I am un¬ 
able to agree with the view taken by the 
learned Subordinate Judge. As I have 
said before this issue was raised or 
else it oould not have been a ocntested 
one as is apparent from the judgment of 
the learned Munsif, and I am unable to 
agree with the learned Subordinate Judge 
regarding the decision of the Munsif 
in the previous case on the question of 
title as mortgagee as a mere obiter 
dictum. I therefore hold that on this 
point Bansi Singh’s case is concluded by 
the doctrioe of res judicata. 

The learned vakils appearing on behalf 
of Bansi Singh and Acchutanand have 
pressed before me the consideration that 
should it be held that the question of 
Bansi Singh’s title is concluded by res 
judicata, then I should in that case hold 
in favour of plaintiff 2 Acchutanand. 
He admittedly was no party to the first 
suit. I am unable to accept this sug¬ 
gestion, for I look upon Aochutanand in 
this case as a person who does not appear 
to have been a bona fide plaintiff in the. 
suit. It was not, as I have said before,^ 
till after Bansi Singh’s case had closed 
and Acchutanand occupied the position 
of a defendant that he applied to be made 
a plaintiff in the ease. It seems to me 
that the contest really has been between 
Bansi Singh on the one side and the 
tenants-defendants on the other. I am 
therefore unable to accept this sugges¬ 
tion. 1 have also been asked to consider 
the question of the rent of 1321. It is 
urged that if the previous judgment is a 
bar by the doctrine of res judicata to the 
relief claimed by Bans! Singh, then that 
should be limited to the rent of 1319 to 
1320 only and that I should allow Bans! 
Singh relief in respect of the rent of 
1321. I do nob agree with this view for 
the reason that the question of res judi¬ 
cata, as I have said before, is not limited 
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to the oonsideration of Bansi Singh’s title 
to receive rent for 1319 to 1320; rather 
it goes to the very root of his claim in¬ 
asmuch as his title as mortgagee of 
Aochutanand has been rejected by the 
Munsif in the previous case. 

The next point that has been placed 
before me on behalf of Bansi Singh is 
that it is not open to the tenants-defen- 
dants in this case to plead in defence 
to the claim set up by Bansi Singh that 
not he but somebody else is entitled to 
receive rent. This is advanced on the 
ground that Bansi Singh has been .regis¬ 
tered under the Land Registration Act of 
lb76 and I am asked to hold that S. 60, 
Ben. Ten. Act, is an absolute bar to any 
plea set up by the tenants-defendants 
denying the right of Bansi Singh to re¬ 
alize rent because of the plea that rent 
is due to a third person. I do not 
sympathise with this suggestion, inasmuch 

as I am unable to think that S. 60, Ben. 
iTen. Act, was intended to be of the effect 
which the learned vakil on behalf of 
Bansi Singh invites me to give to it. A 
reading of that section clearly points out 
to me that it relates to oases of those 
who are proprietors, managers or mort¬ 
gagees of an estate. In the present case 
the defendants deny the position of 
Bansi Singh as a mortgagee. Admittedly 
he is not a manager or a proprietor ; if 
his position as a mortgagee had been ad¬ 
mitted I could understand the application 
of S. 60, Ben. Ten. Act, bub^ that has 
been denied and that very title in the 
previous case has been held to be not in 
Bansi Singh. In the circumstances 
S. 60. Ben. Ten. Act. has no application 
.to the present case. The decree given 
in this case by the learned Subordinate 
Judge must therefore be vacated and the 
order passed by the Munsif dismissing 
the suit be con6rmed. The appeals are 
allowed with costs. 

V S /r K. Appeals allowed. 

* 
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Mullick and Thornhill, JJ. 

Idahamaya Prasad,Sinha and others 
— Objectors—Appellants. 

V. 

Suhhdai Koer —Petitioner— Respon¬ 
dent. ^ „ 

Wise. Civil Appeal No. 155 of 1917, 

Decided on 17th May 1918. from deci¬ 
sion of Sub-Judge. Darbhanga. 


(a) Decree—Form of — Decree should > be 
self-contained—Decree without embodying 
terms of document filed with record is not 
bad. 

Decrees should be drawn up by tbe Judges in 
such a way as to make them self-contained and 
capable of execution without reference to any 
other document. Where however a decree is 
made in terms of a document filed with the re¬ 
cord without embodying the terms of tbe docu^ 
ment in the decree, it is not necessarily bad. 

[P 881 0 23 

(b) Decree—Execution—Maintenance de-r 
cree baaed on award—Award creating charge 
on property—-Decree is capable of executioi* 
personally. 

A decree for maintenance was made by the 
Court in terms of an award. The award create^ 
a charge upon immovable property- for the pay¬ 
ment of the maintenance. Tbe deoree-holde^ 
soughi to execute the decree without seeking tb- 
bring tbe property charged to sale: 

Held : that in view of the fact that the ohargo 
bad not been created before the decree and 
the charged propery was not sought to be sold, 
the decree was capable of execution personally 
against the judgment-debtors. IP 383 0 _J 

Murari Prasad —for Appellants. 

Jagannath Prasad —for Respondents. 

Thornhill, J.—The petitioner-res¬ 
pondent is the widow of Babu Gobind 
Prasad Singh who predeceased his 
father, Rai Ganga Prasad Singh Bahadur^ 
who was the father of the six brothers 
judgment-debtors and appellants. 'After 
the death of the father, certain disputes 
arose and an arrangement for the mainr 
tenanc© of the respondent was made 
under the arbitration of twoMuzaffarpur 
pleaders. The material portion fof their 
award dated 8th November 1910 is as 

follows: 

“1 m. Sukhdai Koer is the widow of Habu 
Gobind Prasad Singh 

father Rai Babu Gangs Prasad Singh Bahadur of 
Darbhanga iu the estate of joint hold with bis 
father and parties No. 1 to 6, and is entitled to 
get maintenance allowance ftocn the lamily pro¬ 
perty, and we hereby award that she do get 
xoaintennuce allowance at the rate of Rs. SOOpet 
month from parties Nos. 1 to 6, i. e. Rs. 60 per 
month from each of the parties Nos. 1 to 6 
separately from Ist Assin 1318 P. S., and for the 
easy realization thereof we award that instead 
of getting the said maintenance allowance in 
cash from the parties, she will have a charge for 
tbe maintenance allowance on the properties 
detailed in the schedule annexed to this award, 
and will be in possession, and appropriate the 
wliole income of the said properties in lieu of her 
said maintenance allowance from the 1st Assin 
1318 F. S. The Government demands of tbe said 
properties will have to be paid by the partieg 
Nos. 1 to 6. In tbe Land Registration and 
Public Registers in respect of tbe said properties 
tbe names of the parties No. 1 to 6 will stand as 
proprietors and the party No. 7 may get her 
name registered in respect thereof as mainten¬ 
ance-holder in possession. The party No. 7 shall 



1918 MAHAiiiATA V. SUEHDAI (Thornhill, J.) Patna 381 


not have any right to sell or otherwise alienate 
or charge with ^ebt the said property. She will 
have the right to enjoy the nsufraob thereof, for 
her lifetime only. Aftsr her death, the said 
properties will revert to theiparties Nos, 1 to 6, or 
their heirs or representatives. We further award 
that if the party No. 7, for any fault, or action, 
of all or any one or mire of the parties Nos. 1 
to 6. or their heirs or representatives or for any 
other reasons, be dispossessed from the whole or 
any. portion of the said property, the said 
Masammat will be entitled to realize the said 
maintenance allowancs from the other proper¬ 
ties of parties Nos. 1 to 6, to the extent of the 
-diminution of her maintenance allowance, oi 
account of her dispossession. Wo also award 
that parties Nos. 1 to 6 do pay Rs. 2.000 to the 
party No 7 for arrears of maintenance up to 
30 Bbaion 1317 P, 3." 

An application for confirmation of the 
award and for passing a decree in terms 
thereof was made under Sch. 2, Para. 20, 
Civil P. O., in suit No. 258 of 1910, be¬ 
fore the Subordinate Judge of Oarbhanga 
in which the present respondeat was the 
plaintiff and the appellants defendanfca. 
On 24bh November 1910, the brothers 
filed a petition stating they had no objec¬ 
tion to the award, when the following 
order was pissed: 

Let the award be filed aud let a decree bs 
drawn up in aeccrdance with the award.” 

lb would appear that in pursuance of 
that order a decree was drawn up, of 
which the material portion is as fol¬ 
lows: 

“Claim for ccnfirmitijn of the arbitrators’ 
judgment passed by Babu Sbib Obaudra 
•Ohatterjea and Babu Gayanandro Mohan Dutta 
pleaders of Muzaffatpore, the arbitrators ap¬ 
pointed by bctb the parties, with regard to the 
maintenance allowance of the applicant, dated 
18th September 1910, under S. U, 01. 8, 
Civil P. C. The suit coming on this the 24th day 
of November 1910 for final disposal before Babu 
•Charu Cbandra Mulrherji, sub-Judge, ia the 
presence of Babu Hem Chandra Ghatak, pleader 

decreed 

that the decision of the arbitrators be kept with 
the record and a decree ba prepared in accordance 
with that decision of the arbitrators and that 
the opposite patty should, as par judgment of the 
arbitrators pay Rs. 2.C00 to ttie applicant. 
■Given uader my hand and the seal of this 
Uourt, thie2lbh November 1910.” 

The above decree was sigoei by the 
Subordinate Judge on 2Qd Decsmber 
1910, on which date the order-sheet con¬ 
tained the following: “Decree prepared, 
sealed and signed.” The maintenance 
having fallen into arrears the respon¬ 
dent, on 5bh September 1916, as plaintiff 
of the said Suit No. 2-5S of 19L0, file! her 
petition seeking execution of the said de¬ 
cree. On 5th Desembar 1916 the Sub¬ 
ordinate Judge of Darbhanga disposed of 
oertam objections by the appellants on 


15th June 1917, deoidel certain ques¬ 
tions relating to payments and deductions 
claimed by the appellants. The appel¬ 
lants now appeal against both these 
orders. In the first place, it is argued that 
the decree isiucapable of execution as the 
decree orders the filing of the award but 
does not decree in terms of the award. 
Looking at the order of 24th November 
1910, there can be no doubt that the 
judgment was pronounced according to 
the award. Para. 21 (2), Sch. 2, Civil 
P. G., states as follows: 

“Upon the judgment so pronounced a decree 
shall follow and no appeal shall lie from such 
decree except in so far as the decree is in excess 
of or not in accordance with the award.” 

The document above referred to pur¬ 
ports to bo that decree. It is badly 
worded no doubt. It is headed “decree” 
and in my opinion the only reasonable 
interpretation that can be put upon it is 
that the decree is in terms of the award. 
The case of Ummi Fazl v. Rahim~un- 
nissa (l) is easily distinguishable as there 
was in that case no mention whatsoever 
of the award in the decree and it was 
impossible to say that the decree was not 
in excess of the award. In Joytara 
Dassee v. Mahomed Mobarack (2) 
the Court was of opinion that decrees 
should be drawn up by the Judge in such 
a way as to make them self-contained 
and capable of execution without refer¬ 
ring to any other document. No doubtj 
this is right and convenient but nowhere 
is it laid down that where a decree is 
made in terms of a document filed with 
the record without embodying the terms 
of the document in the decree, the decree 
is necessarily bad. In our opinion the 
decree in the present case is capable of 
execution. 

It is next alleged on behalf of the ap- 
pellants that after the said award the 
mouzahs allotted by the arbitrators to 
provide the source for the maintenance 
were under the management of the ap¬ 
pellants from 1st Aswin 1318 to Baisak 
1319 that from Jeyt 1319 to lOthof Kar- 
tiok 1322 they were under the manage¬ 
ment of the appellant B. Lachmi Pra- 
sad and after that date from llbh Kar- 
tick 1322 Fasli under the management 
of Bibu Sarosati Prasad Singh another 
of the appellants. It is -therefore said 
that in respect of any shortage in the 
payment of the maintenance the rospon- 

(1) L189U 13 All. 366. 

(2j tl882] 8 Oal, 975. 
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denb mus6 look to the various managiug 
parties for any shortage which may have 
occurred during their respective manage¬ 
ments and cannot recover jointly from 
the appellants. In answer to this and 
also in relation to the question of 
possession it is necessary to see what 
happened immediately after the award was 
filed. In pursuance of the award the 
respondent’s name was registered in the 
Collectorate Eegister as maintenance- 
holder. Payments were made to her on 
account of her “allowance” and such 
payments purported to be made by one 
Mahomed Baza who signed himself as 
the manager of the joint estate. This 
would appear to me to be sufficient evi¬ 
dence of constructive possession by the 
respondent and it is no doubt to this that 
the learned Subordinate Judge refers 
when he says in his judgment that the 
arbitrators put her into possession. It 
is denied by the respondent that she ever 
appointed Babu Laobmi Paasad Singh or 
Babu Sarasoti Prasad to manage the 
mouzahs. She states that she does not 
know how long they acted or how they 
came in and suggests that the manage- 
ment may have been given to them 
by the ijmali estate. It would appear 
that she never did anything apart from 
sandiDg to the brothers to for 

money. Two notices dated btn July 
1914 and 4th September 1914 written by 
the respondent’s pleaders have been re¬ 
ferred to in support of the proposit ion 
that she ratified the appointment of 
Babu Laobmi Prasad. 

It does not appear she ever authorized 
her pleader to make any such admission 
even if the words can be interpreted 
such Considering that she was > pur- 

and j tte joint estate. Similar 

mg on jy to the management of 

^?T."sara 9 oti Prasad Singh. It would 

Ex. 1. dated lOth February 

1916 that Babu Sarasoti Prasad Singh 
distinctly refused to give up possession 
of the mouzahs to the management of the 
respondent and this we think was m 
intUference with the constructive pos- 
flession of the respondent obtained after 
the award. The award distinctly pro¬ 
vides that in case of dispossession by any 


one or more of the appellants the pro*, 
perties of the appellants are to be liable 
to the extent of the diminution of her 
maintenance allowance on account of her 
dispossession. We therefore think that; 
a joint execution is maintainable. This 
question however does not appear to be' 
very material inasmuch as the remedy is' 
always open to any appellant to seek 
contribution if he had paid more than hia 
share. A further point has been raised 
on the question of limitations but can 
hardly be said to have been pressed. The 
allegation is that the decree having been 
obtained in 1910 and nob having been 
executed within three years .must con¬ 
sequently be barred. There appears to be 
no substance in this as the management 
was in the hands of the appellants them¬ 
selves and admittedly payments were 
made from time to time. 

A ground has also been taken by way 
of objection which was nob taken before 
the Subordinate Judge nor is it men¬ 
tioned as one of the grounds for this ap¬ 
peal. It is to the effect that under the 
award which has been decreed by the 
Court a charge has been created on the 
mouzahs therein referred to and the fact 
of a charge having been 
sedes the remedy by 

the respondent s remedy is by suit to 
enforce the charge ^ 

V. Chooneyrnoney {3) & 

hoyessury Dabee v. Ltoun ^ 
day ( 4 ) have been referred ‘o- T^e 
u JlTif it be one would appear to be an 
“’’“lILv the point on which 

tCl oaLs were decided does not arise as 

Jherespondent does not seek: ^ 

pebifcion for execution] execution of the de¬ 
cree by attachment and sale of the n^u- 
zahs In Brajasunder Deb v. Sarat 
mari (5) it was decided there need nob be a 
suit for sale where a decree was obtained 
to the effect that the plaintiff do get main- 
tenanoe at a certain rate and that the 
allowance decreed will be a charge on 
certain properties named and that the 
properties might be brought to sale m 
execution of the decree. It was pointed 
out by Chapman, J., that the effect 
of Kr. 14 and 15, O. 34, Civil P. 0. 
of 1908, read with S. 100, T. P. Act, 
1882 is that whore immovable pro¬ 
perty has been made s ecurity for the 

' (3) [18951 22 Gal. 90S. 

(4) [1895] 22 Oal. 859. 

(5J [1917] 88 I. 0. 791. 
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payment of money and the .beneficiary 
has obtained a decree for the payment 
of the money so secured be shall not be 
entitled to bring the property to sale 
otherwise than by instituting a suit for 
sale in enforcement of the security. 
Nevertheless the immovable property 
must have been made security for the 
payment of the money before the decree 
was obtained otherwise the provisions 
do not apply. On these two grounds (1) 
that it is not soughtito bring the mouzahs 
bo sale and (2) that the charge was not 
created before the decree was obtained 
we think the appellants’ contention is 
not maintainable. 

The only other question to be consi¬ 
dered is the finding of the Subordinate 
Judge as to what payments were made 
for which credit should be given. A 
considerable number of alleged receipts 
have been rejected on the ground that 
they were forgeries. None of the appel¬ 
lants though available have ventured to 
give evidence. An account book has 
been produced also in support of the al¬ 
leged'payments which has the appearance 
of having been written up not in the 
ordinary course of business but at one 
and the same time. The learned Sub¬ 
ordinate Judge has stated in his judg. 
ment the reasons why he deemed the 
evidence produced on behalf of the ap. 
pellants untrustworthy. The onus of 
proving payments was on the appellants 
and we can see no reason for interfering 
with the judgment of the learned Sub¬ 
ordinate Judge. This appeal is therefore 
dismissed with costs, 

Mullick. J —I agree. 

V.S./r.K, Appeal dismissed, 

A, I. R. 1918 Patna 383 (1) 
Chamier, C. J. 

Lalji Sahu —Appellant. 

V. 

Baijnath Goenka —Respondent. 

Misc. Judicial Case No. 38 of 1917, 
Dsoided on 1st May 1917. 

Civil P. C, (S of 1908), O. 45, R. 15—Ori¬ 
ginal ca«e decided in Bihar—Appeal in Cal¬ 
cutta—Order in Council against appellate 
order has to be executed in Calcutta. 

An apploiation for the execution of an Order- 
in-Counoil passed on appeal from a decree of the 
Calcutta High Court in a case originally decided 
by a Court in Bihar must be made to the Calcutta 
High Court, and not to the Fatna High Court. 

LF 383 C 2] 

Judgment.—This is an application 
under O, 45, R. 15 by a person who desires 


to obtain execution of an order of His 
Majesty-in-Oouncil, dated 3rd February 
1915. That Order-in-Counoil was passed 
on appeal from a decree passed by the 
High Court of Judicature at Fort William 
in Bengal on 18tb May 1907. The ques¬ 
tion whether with reference to the 
language of O. 45, R. 15, this Court has 
jurisdiction to entertain this application 
is one of considerable importance, inas¬ 
much as there are several cases now 
pending before the Privy Council that 
were originally decided by Courts in 
Bihar and Orissa. It appears to me to be 
desirable to obtain once for all a final 
decisionon tbequestion. We are informed 
that last year an application, in a some, 
what similar case, was sent to Calcutta 
to be presented to the Calcutta High 
Court, but we have no information as to 
whether the application was actually 
presented and, if presented, what order 
was passed. Let the application and the 
papers attached to it be sent to the High 
Conrt at Calcutta in order that they may 
be laid before the learned Chief Justice 
of the Calcutta High Court under Cl. 39 
of the Letters Patent constituting this 
Court. The Registrar of this Court wiU 
ask the Registrar of the Calcutta High 
Court for a copy of any order that may 
be passed in this case by the Chief Justice 
of the Calcutta High Court. 

Chamier, C. J. —Read the order of 
Sir L. Sanderson.* Let the applioation 
and connected papers be returned to the 
applicant. 

v.s./r. K. Application returned. 

• Sanderson, C. J.—Having regard to the 
language of O. 45, R. IS fl), I think that the 
application referred to in tbo note in the column 
opposite must be made to the High Court of Judi¬ 
cature at Fort William in Bengal. 

A. I. R. 1918 Patna 383 (2)) 

Roe and Jwala Prasad, JJ. 

Haldhar Singh —Petitioner. 

V. 

Bulaki Singh —Opposite Party. 

Criminal Revn. No. 480 of 1917, Deci¬ 
ded on 9th January 1918, from order of 
Magistrate, Patna. 

Criminal P. C (1898). Ss. 145 and 439— 
Proceedings under S. 145—Matter referred 
to arbitration— Award accepted by both 
partiei—It is not open to parties to object to 
award. 

Where after drawing up proceedings under 
S, 145, the matter is with the consent of the 
parties referred to arbitration and the award is 
filed and accepted by both parties it is not open 
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to either of them to object to the award in revi- 
fiion« 

Seshir Kumar Mitter —for Petitioner. 

Nirsu Narain Sinha —for Opposite 
Party. 

Judgment. —The facts of this case 
are that on proceedings under S. 145, 
having been drawn up and parties having 
appeared in Court it was agreed that the 
matter should be referred to arbitration. 
On the submission of the award by the 
arbitrators, both sides accepted it and an 
order was made in accordance with the 
award which was in favour of the first 
party. The second party now comes to 
this Court on the basis of the decisions 
in the cases of Samidul 3aq v. Ataet 
Hossain (l) and Hari Prasad Tiwari v. 
Sewah Das (2). We may say at once that 
we are in entire agreement with the 
principles of those two decisions; but it 
is to be noted that in both these cases the 
parties were not disposed to accept the 
award when it arrived before the Magis¬ 
trate. It was therefore if we may say 
so correct to say that the Magistrate was 
still required in spite of the award to 
proceed in accordance with law as pres¬ 
cribed inS. 145. Cl. (4). In the case 
■before us the second party acquiesced m 
the award. It is recorded upon the award 
itself, "filed by the^ parties. Second 
party accepts the decision of the arbitra¬ 
tors.” No evidence was offered by the 
second party. The Magistrate therefore 
proceeded in accordance with b. i40, 
Cl (4) In the absence of any written 
statement be perused the statement made 
by the arbitrators which had been handed 
to him by the parties jointly; he heard 
the parties and the only reason why he 
did not receive evidence may be said to 
be that there was no evidence to ^ecejve. 
Having heard the second party declare 
that he accepted the decision of the arbi¬ 
trators, it was hardly open to him to go 
outside that statement and to insist upon 
the production of evidence which the 
second party had no desire to produce. 
We are therefore of opinion that there 
was nothing in the proceedings of the 
Court below to justify our interference. 
The application is rejected. 

V.S./R.K. Application rejected. 

'Tinm?] 2 P. L. J. 86=37 I. C. 61^ 

(2) [1917] 40 I. C. 333, 
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MaLLiCK AND Atkinson, JJ. 

Kaj Bans Sakai —Judgment-debtor— 
Appellant. 

V. 

Surj%(, Lai and others —Deoree-holderB- 
—Respondents. 

Misc. Appeal No. 51 of 1917, Decided 
15th November 1917, from decision of 
Sub-Judge, Gaya, D/- Ist March 1917. 

Civil P. C, (1908). O. 41. R. 5— Stay of 
execution—Security furnished— Appeal dis¬ 
missed — Giving security does take away 
decree-holder’s right to execute decree 
against judgment-debtor in any way allowed 

by law. , 

Where pending an appeal from a decree exe¬ 
cution proceedings were stayed on the judgment- 
debtor giving security for the payment of the sum 
due upon the decree including interest and costs, 
and the appeal was subsequently dismissed: 

Held: that the fact that a security bond was 
given in no way detracted from or diminished the 
right of the decree-holder to enforce his decree « 
against the judgment-debtor in any way be 
thought fit in accordance with law. 

The fact that security is given does not tase 
away any legal right which a ‘J^ree-holder 
otherwise has. CP 386 0 IJ 

Ganesk Dutt Singh Sivanandan 

iJai—for Appellant. • 

Kulwant Sahay and Shiveswar Dyal 

for Respondent. 

Judgment.—This appeal arises out of 
an order of the Subordinate Judge of 
Gaya dated 1st March 1917. The appeal 
arises an exceptional point of legal in¬ 
terest. The facts shortly stated are that 
the respondents obtained a money decree 
against the appellant on 2l8t September 
lln for a sum of Rs. 7,693.10-0. From 
that decree the present appellant ap¬ 
pealed to this Court and coupled with his 
petition of appeal he applied that the 
execution of the original decree might be 
stayed pending the determination of the 
appeal. This Court was pleased to make 
an order staying the execution proceed¬ 
ings on condition that the appellant gave 
security for the full sum due upon the 
decree including interest and costs. The. 
appeal was subsequently heard in this- 
Court and the learned Judges who heard, 
it were satisfied that the decree awarded, 
by the Subordinate Judge was excessive 
to the extent of Rs. 1,500 and acoc^-- 
dingly directed that the decree should be, 
amended in accordance with the judgo^Ql' 
of this Court and that was done. The 
defendant gave a security bond in purau- 
anoe of the direction of this Court direct¬ 
ing the stay of execution proceedings. 
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When the respondent came to execute 
the original decree the judgment-debtor 
contended that the respondent was not 
entitled to execute the original decree as 
-against the person of the judgment-debtor 
■or as against the property of the judg¬ 
ment-debtor other than the property 
specified in the security bond. No autho¬ 
rity whatsoever has been cited in support 
jof this proposition. The fact that asecu- 
rity bond was given in no way detracts 
from or diminishes the right of the res- 
pondents.decree-holders to enforce their 
decree as against the judgment debtor in 
any way they may'think fit in accordance 
with law. The fact that security is given 
does not take away any legal right which 
‘a decree-holder otherwise has. Clearly 
;bherefore the dearoed Subordinate Judge 
was right in this case in dismissing the 
appellant’s application. We are not con¬ 
cerned with any matter arising out of the 
arrest of the judgment-debtor because 
though he was arrested he was subse- 
quently discharged. We are only ccn- 
cerned with the 'contention put forward 
by Mr. Ganesh -Dutt Singh on behalf of 
the appellant that the daoroo-holder was 
bound to seek his remedy against the 
property covered ‘by the security bond 
and not against the person of the judg¬ 
ment debtor. We cannot yield to any 
such contention and we therefore dismiss 
this appeal with costs in the lower Court 
and in this Court measured ’at five gold 
mohurs. 

V.S./R. K. Apjyeal dismissed. 
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I>AWSON-MlLLEll. C, J. AND 

MddijICk, j. 

Mohamad Ila7iif —Appellant. 

V. 

Moorat Mahton and another — Res¬ 
pondents. 

Ijefcters Patent Appeal No. 13 of 1916, 
Decided on 29th January 1918, from deci¬ 
sion of Roe, J., D/. 22nd March 1916. 

Deed—Construction—Zarpesbgi ijara held 
-to constitute mortgage.. 

No generttl rule can bo laid down as to the 
ofTcot of a zarpesbgi transaction. Every case 
must depend upon its own facts. 

Plaintiff executed a zarpesbgi ijara in favour 
of defendant which stipulated th a iu tho event 
of the plaintiff’s failure to ropav tlio zarpesbgi 
money tbo defendant would be entitled to retain 
the land till repayment. It fiuther stipulated 
that out of the annual consolidated jama cf the 
property tmuaferrod to the possesaiou of the 
defendant estimated at Ra, 112-8'0, the defen- 
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dant was entitled to retain a certain sum on ac¬ 
count of interest, revenue cesses and irrigation 
charges and that the balance should be paid to 
the plaintiS : 

Held : that the intention of the parties was 
to create the relationship of mortgagor and mort- 
gageeland that, the amount advanced to the plain¬ 
tiff could not be viewed as an advance of the 
rent fixed upon tho iland. LP 386 0 1, 2] 

Muhamad Ishfaq —iox Appellant. 

Kulwant Sahai —for Respondents. 

Judgment. —The suit out of which 
this appeal arises was instituted on 22nd 
September 1910. The idaintiff is the 
proprietor of Mouza Chak AmanuUa and 
on 14th March 1896 he executed a docu¬ 
ment which is called a zarpesbgi ijara, 
in favour of defendant 1 and Jitan 
Mahton, husband of defendant 1. The 
interest of Jitan Mahton has been trans¬ 
ferred to defendant 3. The zarpesbgi 
ijara stipulated among other things that 
an annual sum of Rs. 35-10-8 was pay¬ 
able to the plaintiff by the defendants or 
their predecessors and tho present suit is 
brought for tho years 1311 to F. S. 1317 
in respect of this sum of Rs. 35-10-8 
with interest. The trial Court and the 
Court of first appeal found that the de¬ 
fendants' contention that the plaintitf 
was not competent to recover more than 
the amount due for three years was not 
sustainable. The defendants also con¬ 
tended that in July 1896, that is about 
three months after the zarpesbgi ijara, 
the plaintiff .borrowed by three simple 
bonds a total sum of Rs 300 from defen¬ 
dant 1 and Jitan Mahton and that it was 
stipulated in these bonds that the in¬ 
terest payable thereon, namely a sum of 
Rs. 18 per year, should he credited 
towards the payment of the money due 
to the plaintiff upon the zarpesbgi ijara. 
It is necessary to observe that the period 
of tho zarpesbgi ijara and of the three 
bonds was five years. The zarpesbgi 
ijara also stipulated that in the event of 
failure to pay the sum of Rs. 700 which 
was tho loan taken by the plaintiff on 
that transaction, tbo defendants should 
bo competent to retain the land till the 
repayment of the zarpesbgi money. It 
also stipulated that the annual con¬ 
solidated jama of the property trans¬ 
ferred to the possession of tho defendants 
by the zarpesbgi ijara was estimated at 
Rs. 112.8-0, and that out of this amount 
the sum of Rs. 42 should be retained by 
the defendants as interest upon the 
zarpesbgi money,that a sum of Rs. 23.2-8 
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should be paid on account of revenue 
road and dak cess, and asum of Es. 11 9-8 
on account of irrigation charges leaving 
a balance of Es. 35-10 8 payable on ac¬ 
count of haq ajri to the plaintiff. On ap¬ 
peal to this Court Ece, J., held that the 
relationship created by the zarpeshgi 
ijara was not one of mortgagor and mort¬ 
gagee but of landlord and tenant, and that 
under the Bengal Tenancy Act the plain¬ 
tiff was not entitled to recover more than 
three years’ rent. The plaintiff had a 
cross-appeal before the learned Judge as 
to t\i 0 deduction of the yearly interest of 
Es. 18. He contended that the defendants 
were not entitled to make any deduction 
for the years in suit, but the learned 
Judge ff this Court was against the 
plaintiff on this point with tlie result 
thathegavo the plaintiff a decree for 
three years only for the principal sum of 
Rs. 17-10-8 per year. 

This matter now comes before us in 
Letters Patent appeal and the first rjups- 
tion that lias heeu argued is what is the 
relationship created by the zarpeehgi 
ijara. Now it is impossible to lay down 
tny general rule as to the effect of a 
zarpeshgi transaction. Every case must 
depend upon its own facts, and in this 
p.xrticularcise we must determine upon a 
constiuction of the document whether or 
not weeur. accept tbeconlcnticn of the de¬ 
fendants that a lelationship of land’ord 
rtn.l tenantsubject to the provisions of the 
Bengal Tenancy Act was created. On a 
careful exmiiination of the terms ofthe 
document it seems bo be clear that the in¬ 
tention of the parties was to create the re¬ 
lationship of inortpagcrand mortgagee and 
that this is not a casein which the amount 
advanced to the owner of the land is to 
be viewed as an advance of the rent fixed 
upon the land. In Nidha Sah v. Mnrh 
Dhar (l) their Lordships had before 
them the case of a plaintiff, who in con¬ 
sideration of advances which had been 
made to him by the defendant executed 
what purported to be a mortgage of cer¬ 
tain villages with possession to the de¬ 
fendant for 14 years, the deed providing 
that on 

“ihe expiration of the term the mortgagor ahall 
come im-o pcs ession of the mortgaged villages 
v^itbout settlement of account, that on the ex* 
piration of the term the mortgagee shall have no 
power whatever in respect of the said estate 
which after tbo expiration of the term of the 
motteage-deed shall be returned to the 

"(1) [I903j 2S All. 115=30 J,~A. 64 (P. (J.). 


mortgagor without his paying the mortgage 
money secured under this document.” 

In regard to this document their Lord- 

ships observed as follows: 

“The instrument (hrugh it is called a mort¬ 
gage and though it will be convenient to follow 
tiie nomenclature used in the document itself 
and in the pleadings and judgmentsin the Courts 
below is not a mortgage in any proper sense of 
the word. It is not a security for the payment of 
any money or for the performance of any enga¬ 
gement. No acccunts were to be rendered or 
required. There was no provision for redemp¬ 
tion expressed or implied. It war simply a grant 
of land for a fixed term free of rent in considera¬ 
tion of a sum made up of past and present ad¬ 
vances.” 

That case is a very different case from 
that before us hero. Here there is a dis¬ 
tinct provision for interest ujron the sum 
advanced and we seenodifference between- 
the nature of this document and that 
which was before their Lordships of the 
Privy Council in tiro Bcvyal Indigo Co* 
V. Baghoulur Dass (2) and where their 
Lordships observed thatthe real qoestioni 
was whether the nutin object of tbo in¬ 
strument was to provide security for the 
loan. The same principle wag followed 
in Bam Khelawan Boy v. Sambhoo Boy 
(3). In that case a sura of one rupee per 
year was reserved as rent to be paid to 
the debtor and the creditor was to remain 
in possession until the payment of the 
zarpeshgi money. Their Lordships held 
that thepioper intention to he inferred 
from the docunrent w-as that tlie land 
was hypothecated for a term cf years as 
security for the payment of the loan. 
Upon a consideration of all the facts in 
this case and the document itself it is 
impossible to say that the contention of 
the i)laintiff is not correct and that the 
intention of the parties was nob to create 
the relationsliip of mortgagor and mort¬ 
gagee but that of simple landlord and 
tenant. The document being a registered 
instrument the amount payable to the 
plaintiff will be governed by Art. 116^ 
Lim. Act, the period of which is 
6 years from the date on which the cause 
of action acciued and not 3 years as pro¬ 
vided in the schedule attached to the 

Bengal Tenancy Act. 

The next question is whether the de¬ 
fendants are entitled to credit the sum of 
Rs. 18 per year for the years in suit. 
Now the Courts below have proceeded 
on the assumption that the stipulation itt 
the three bonds of 1896 was that tbe^^e- 

(2) 24 c;al. 272=23 I. A. 168~(P. 0.).. ,• 

(3) [1898 2 C. W. N. 758. 
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fendants were entitled to pay themselves 
the sum of Es. 18 per year so long as the 
zarpesbgi ijara remained in force. The 
bonds themselves do not appear to make 
any such stipulation and if anything is 
to be inferred from the conduct of the 
parties all that appears to be established 
is that up to the year 1901 the plaintiff 
gave a receipt to the defendants acknow¬ 
ledging payment of Rs. 17-10-8 per year 
and allowing the defendants credit for 
the sum of Rs. 18. The learned vakil 
for the plaintiff-appellant before os has 
admitted in the course of the argument 
that he continued to allow the defendants 
to make this deduction up to the year 
1903. This being so the defendants would 
be under the operation of S. 20, Sub-Cl. (l), 
Lim. Act entitled to sue upon their 
bonds for three yaars after the last pay¬ 
ment of Rs. 18, and if they wore entitled 
to sue it follows that they would also be 
entitled to credit themseWes with the 
sum of Rs- 18 by way of interest up to 
that period. Therefore the defendants 
are entitled to credit for the sum of Rs. 18 
and interest thereupon up to the end of 
the year 1906. That means that for the 
year 13x1 the defendants will bo entitled 
to Rs. 18 and interest which amounts 
roughly to Rs. 6-4-0, for 1312 they will 
be entitled to the same sum and interest 
amounting to Rs. 5-3-8 and for 1313 they 
will be entitled to the same sum with in- 
teresf which amounts to Rs. 4-3-0. The 
total of these sums will have to be deduc¬ 
ted from the total claimx of Rs. 293-10-2 
and for the balance the plaintiff will be 
entitled to a decree with interest at 6 
per cent from the date of the institution 
of the suit till the date of realisation. 
The result therefore is that the appeal 
will bo decreed in tliis modified manner 
and the plaintiff will he entitled to his 
costs in all Courts below calculated pro¬ 
portionately to his success. The defen¬ 
dants will be entitled to their propor¬ 
tionate costs. We make no declaration 
hero as to what proportion of the princi¬ 
pal sums is to be paid by defendant 3 
and also as to what proportion of the 
costs is to be paid by or realised by him. 
v.s./r.k. Apptal allowed. 
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Chapman and Atkinson, JJ. 

Khoka Marwari —Appellant. 

V. 

Ramchandra Marwari and others — 
Respondents. 

Misc. Appeal No. 220 of 1917, Decided 
on 5th February 1918, from decision of 
Sub-Judge, Bhagulpore. 

Civil P. C. (1908), O. 38, Rr. 1 to 6— 
Attachment before judgment—General al¬ 
legation against defendant is not sufficient. 

When a party seeks to obtain an order of 
attachment before Judgment, he must by defi¬ 
nite evidence satisfy the Court that there is 
reasonable cause for believing that tbo judg¬ 
ment-debtor is about to dispose of the whole of 
his property with a view to defeating his 
creditors. It is not sufiicient to make only 
general allegations. [P 888 C 2] 

Hasan Imam and Naresk Chandra 
Sinha —for Appellant. 

Pugh and Bankim Chandra Mitter^ 
for Respondents. 

Chapman, J. —In this case the suit 
was instituted on 11th April 1917, and 
on 14th April the Court heard an appli¬ 
cation lor an attachment of the defen¬ 
dant’s property before judgment. Notice 
was issued, or purported to issue, on the 
defendaot, and on 21st April 1917, the 
date fixed for the disposal of the applica¬ 
tion, an order was made in the absence 
of the defendant for the attachment of 
the defendant’s property before judg- 
ment. On 30th April, the defendant 
filed an objection to the attachment 
before judgment, in which he denied the 
allegations made by tlie plaintiffs and 
objected to the attachment upon the 
ground that he had no notice of it. 
After some adjournments the matter was 
disposed of on 14th August; and the 
attachment before judgment was vacated 
by the Court on two grounds, ground 1 
being that the defendant had no notice 
of the proceeding for attachment; and 
ground 2 being that at the time that the 
order for atbaohment was made there was 
no evidence before the Court, either by 
affidavit or otherwise, that the defendant 
■was about to dispose of or remove any 
part of the property within the meaning 
of O. 38, R. 5. An appeal has been filed 
before this Court against the order 
setting aside the attachment before 
judgment and directing that the attached 
properties be at once released. It is 
urged on behalf of the respondents that 
no appeal lies. It is conceded that an 
appeal could only lie under O. 47, R. 7, 
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sub-R. 1, Cl. (a); that is to say, an 
appeal would lie to this Court on the 
ground that the application for review 
could not be entertained by tho Subordi¬ 
nate Judge inasmuch as he was not the 
Subordinate Judge who made the order 
for attachment, unless the application 
for review w'as based on the ground of 
discovery of new and important evi¬ 
dence or on the ground of clerical or 
arithmetical mistake. 

It is conceded however by the appel¬ 
lant that the order of the Subordinate 
Judge must be upheld inasmuch as, upon 
his finding that the previous order for 
attachment was without notice to the 
defendant, and upon his finding that the 
notice had been suppressed, it was the 
obvious duty of the learned Subordinate 
Judge to vacate the order made by his 
predecessor. It is immaterial therefore 
whether an appeal lies in this case or 
nob. In any case the order of the learned 
Subordinate Judge must stand, inasmuch 
as it was the proper order to make 
haviug regard to his finding that the 
notice had nob been served upon the 
defendant and that the process of the 
Court had been euppressed. The only 
question for our consideration is whether 
there should be a direction by this Court 
that the Subordinate Judge should enter¬ 
tain the application for attachment 
before judgment. He has nob in fact 
entertained it. He has merely held that 
his predecessor was wrong on the ma¬ 
terials then before him in issuing an order 
of attachment before judgment. It 
appears however that since the passing 
of that order of attachment, there has 
been some evidence on the record, how¬ 
ever scanty it might be, to support the 
application for attaobment before judg¬ 
ment; and I think that the proper pro- 
cedure for the learned Subordinate Judge 
was. after vacating the order of his pre¬ 
decessor, to proceed to dispose of the 
application for attachment before judg- 
menb on the evidence before him. There¬ 
fore I think it desirable to direct that 
the application for attachment before 
judgment should be disposed of in the 
proper way. I do not wish to suggest 
that there are upon the record ma- 
tarials which any Court should bold as 
suificiont to support the application for 
attachment before judgment; bub I am 
of opinion that the application should 
bo disposed of in tire proper way. The 


appeal before ua has failed on the 
grounds taken in the memorandum of 
appeal and is dismissed with costs. 

Atkinson, J. —I concur. I only wish 
to add one word with regard to what 
I believe to be important, having regard 
the construction to be pub upon O. 38, 
Rr. 1 to 6. In my opinion when a party 
seeks to obtain an order of attachment 
before judgment, he must by definite 
evidence, satisfy the Court that there 
is reasonable cause for believing that the 
judgment-debtor is about to dispose of 
the whole or part of his property with a 
view to defeating his creditors. It is 
not sufficient as in this case to make 
general allegations. The petitioners in 
this case have done no more than state 

generally that they have 
‘ascertaiued that in order to avoid and delay 
realization of money that would bo decreed in 
favour of the plaintiffs the defendants are about 
to dispose of the property mentioned in the 
schedule anne.xed.” 

A general statement of this sort with¬ 
out any evidence to support it is in my 
opinion, wholly insufficient to prove any 
intention on the part of the defendant 
to dispose of any part of his property 
with a view to defeat his creditors; or 
to warrant the Court in making an order 
of attachment before judgment. I how- 
over agree with my learned brother that 
the application for attachment before 
judgment should be disposed of in the 
regular way upon the evidence now on 
the record. This will nob of course 
debar the plaintiffs from adducing such 
additional evidence relative to the state 
of things existing at the date of the 
application for abtaohmenb as the learned 
Subordinate Judge may think admissible. 
v.S./r.K. Appeal dismissed. 


A. I. R. 1918 Patna 388 

CaAPifAN AND Jwala Prasad, JJ. 

Badha Prasad Sinha —Defendant — 
Appellant. 

V. 

Dinanath Missir —Plaintiff—Respon¬ 
dent. 

Second Appeal No. 2519 of 1913, De¬ 
cided on 17bh April 1917, against deci¬ 
sion of Dist. Judge, Purueab, D/- 20bh 
May 1917. 

(a) Custom—Presumption— Existence for 
long time raises presumption that it is rea¬ 
sonable. 

It is only in exceptional cae'3*» that it is possi¬ 
ble to say that a custom is uor.'a.'onable, because 
the fad that it has prevailed foe a very long 
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time raises a strong presumption that it is rea* 
sonable. [P 389 C 1] 

(b) Custom—Market — Dues—Custom to 
collect market dues Is neither unreasonable 
nor contrary to public policy. 

A custom under which proprietors in India 
are encouraged to establish markets originates 
for (he convenience of the people. CP 389 G 1] 

A custom entitling a zamindar to collect cer* 
tain dues from merchants or traders resorting 
to a market and doing business there is neither 
unreasonable nor opposed to publ'c policy. 

CP 389 0 2] 

Piirnendu Narayan Sinha and Siva- 
nandan Rai —for Appellant. 

Murari Pmsad —for Respondent. 

Judgment. —Tbe appellants were de¬ 
fendants in tbe Court below. In the year 
1317, they took a lease of tbe right to 
oolleot the customary dues from mer¬ 
chants and traders in two places named 
in the lease, in one case in respect of 
Furh Bazar in the village of Saifgunj and 
in the other case in respect of the Station 
Bazar in village Mirchai. Out of the 
Rs. 1,600 due for the first year the de¬ 
fendants paid Rs. 1,033. Out of the 
Rs. 1,200 payable in respect of the first 
three-quarters ef the second year they 
paid Rs. 201. The suit out of which 
this appeal arises was for the balance of 
some Rs. 16.971-12 0 (sic) duo under the 
contract. The suit was decreed in part 
in both the Courts below. In appeal to 
this Court the first point that has been 
contended is that this arrangement is 
contrary to public policy. The lease 
however purports to be a lease for the 
right to collect what are called customary 
dues and 1 find no indication in the suit 
that the existence of the custom was 
disputed. There was no dispute that it 
had been in existence from at least 1865. 
It would be difficult to say that a custom 
that prevailed for so long was contrary 
jto public policy. It is only in excep- 
tional cases that it is possible to say 
that a custom is unreasonable, because 
the fact that it has prevailed for a very 
long time raises a strong presumption 
that it is reasonable, and after all the 
custom under which proprietors in India 
are encouraged to establish markets ori¬ 
ginates for the convenience of tbe poople, 
If they were not entitled to realize some 
sort of dues not realizable from the 
holders of ordinary houses or lands, we 
would not find zamindars establishing 
markets for theconvenienceof the people. 
That is an established custom and in the 
absence of public bodies all over the coun- 


Patna 339 

try for establishing markets, there is no 
reason why the custom should not 
continue. 

It is contended that in this particular 
instance the custom is bad because there 
are suggestions both in the lease and in 
tbe judgment of the first Court that these 
dues are realisable from sales which take 
place in what are called verandahs of 
private houses. I cannot myself see the 
distinction between a professional seller 
operating in his verandah and a seller in 
a shop. If it has been tbe custom for so 
many years in these two particular 
villages to realise commission upon the' 
sales, I can see nothing inconsistent with' 
the public interest. It is next contended 
that all rights of this kind were abolished 
by the notification of 1790 by which 
certain sir collections were done away 
with This suggestion is based only upon 
tbe fact that in the judgment of the 
District Judge the property is referred 
to by the name of Sairat. It has not 
been shown to us that by the notification 
of 1790 or any other notification the right 
to collect dues of this kind was abolished. 
The appeal is dismissed with costs. 

V.S./r.k. Appeal dismissed. 
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Chapman and Roe, .TJ. 

Manmath Nath Roy —Appellant. 

V. 

Ameer Khan —Respondent. 

Appeal No. 52 of 1917, Decided on 
16th April 1918, from appellate decree 
of Dist. Judge, Cuttack, D/- 14th May 
1917. 

Contract—Land—Third party having bene¬ 
ficiary interest in its purpose may take 
benefit of contract. 

lo contra relating to land a third party 
may take tho benedt of tbe contract if it has a 
beneficiary interest in its purpose. [P 390 0 1] 

Plaintiff-landlord contracted with Government 
to m.aintaiu the rights of all toniire-holders 
entered in tho Record-of-Rights prepared prior 
to the giving of a kabuliyat by tbe plaintifT. 
Ho nevertheless brought a suit for a declaration 
that one of the tenuro-bolders covered by tbe 
Record-of-Rigbtf bad obtained a fraudulent 
entry tlierein and had no such rights as there 
entered: 

Held : that the plaintiff was not entitled to 
maintain tbe suit. [P 390 0 2j 

J . N. Bose aud S. C. Bose —for Appol. 
lanfc. 

Baikuntha Nath Dutta —for Respon- 
deot. 

Roe, J. —The question in issue in this 
appeal is one of some importance and 
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has been the subject of an abortive re¬ 
ference to a Fall Bench of the Galcutta 
High Court, The facts are briefly that 
the appellants have contracted with 
Government to maintain the rights of 
all tenure holders entered in the Record- 
of-Rights prepared prior to the giving of 
a kabuliyat by the appellants. They 
nevertheless bring this action for a de¬ 
claration that one of the tenure-holders 
covered by this Eecord-of-Rights has 
obtained a fraudulent entry therein and 
has no such rights as those recorded. 
The learned Judge has decided as a ques¬ 
tion of law that having regard to the 
terms of this kabuliyat the appellant 
cannot maintain this action. On this 
ground the appellant appeals to this 
Court and quotes iu the first instance the 
reference to the Full Bench of the Cal¬ 
cutta High Court made by Ooxe, J., and 
Imam, J., Matimatha Nath Mitter v. 
liai Tiishore Mahanti (1). The case relied 
on in support of the contention of the 
respondents are those of Goicr Chandra 
Saha V. Mani MohaiiSen (2) and Jahan- 
day Baksh Malliok v. Ba^n Lai Hazra 
(3). But in relying upon the latter case, 
it seems to me the learned vakil has lost 
siglit of the distinction %vhic)i Mooker- 
jee, J., drew between Go^ir Chandra's 
case (2) and the cases of Tapanidhi 
Baghnnath Puri v. Pitamhar Gajendra 
Mahapaii {a) Vini\ Chandramoni lilohanti 
V. Manmatha Nath Mitter (5). The 
reference to the Full Bench seemo to be 
based chiefly upon the decision in Tweddle 
V. Atkinson (6) and the decision of the 
Judicial Committee in Jamna Das v. 
Jiam Autar Pande (7). That the rule in 
these cases is not of universal application 
is clear from the decision in Rogers v. 
Ilosegood (3), which is clear authority 
for tho proposition that in contracts re¬ 
lating to land a third party may take the 
benefit of tho contract if they have a 
'bcnoficiary interest in its purpose. In 
Nawoh Khioaja M 2 ihammad Khan v. 
Nawab Ilusaini Begum (9) the principle 
of Tiueddle v. Atki7ison (6) was held to 

17 C. L, J. 70 (N^otes). 

(o) 'JC05] .02 Cal. 4G3. 

(3) [lOlOl 37 Cal. 449=5 I. C. 5G5. 

(4) [1907] 5 C. L. J. 67. 

(D) [10101 5 I. O. 301. 

(G) [13G1] 30 L. J. 0- B. 2G5. 

(7) 11912) 34 All. 03=13 I. C. 304=39 I. A. 7 
(P.C.). 

(8) flOOOl 2 Cb. 888. 

(9) [1910] 32 All. 410=7 I. C. 237=37 I. A. 
152 (P.C.). 


be inapplicable to acase in which, though 
the respondent was no party to the ori¬ 
ginal agreement, she was clearly entitled 
to proceed in equity toenforoe her claim. 
The cases of Gcicr Chandra Sahav. Mani 
Mohan Sen (2) and Jahadar Baksh 
Mallick V. Ram Lai Hazra (3), as Moo- 
kerjee, J., explains, were based on the 
principle that the tenants themselves 
had waived the conditions imposed upon 
the landlord by the Government and 
could not now resile from their waiver. 
There has in the case before us been no 
waiver of the conditions imposed by the 
Government. I am of opinion that these 
conditions prevail and that advantage 
may be taken of them by the tenant and 
that the cases before us are not main¬ 
tainable until the condition has been 
removed by waiver on the part of tho 
tenants ou the estate or by the Govern¬ 
ment who were parties to the original 
contract. The appeal should therefore 
be dismissed with costs. 

Chapman, J.— I agree. 

V.S./R.k. Appeal dismissed. 

A. I. R. 1918 Patna 390 
Ron AND An Imam, JJ. 

Jhotu Lai Ghose —Petitioner. 

V. 

G inouri Opposite Party. 

Civil Revn. No. 26i of 1917, Decided on 
22nd March 1918, against an order of the 
Dist. Judge., Bhagalpur, D/.25th August 

1917 

Civil P. C. fl908). S. 115—Erroneoua deci¬ 
sion on question of limitation—Revision does 

The question wbetber or not a petition for tho 
restoration of a suit is barred by limitation is a 
question spocificilly within tho province of, the 
Court to decide and an error, whether of law or 
of fact, made by the Court iu deciding this ques¬ 
tion is not au error in the exorcise of jurisdiction 
which would entitle the aggrieved party to move 
the High Court in revision. tP 390 0 2] 

Lalit Mohan Ghose—ior Petitioner. 

Gour Chandra Pal — for Opposite 
Party. 

All Imam, J. —It has bean pointed out 
to us that tho Munsif, in holding as he did 
that tho petition for restoration was not 
barred by limitation, had in fact fallen 
into an error, and that the facts would 
disclose that the petition was so barred; 
bub we do not regard this contention as 
of any substance inasmuch as even if it| 
be conceded that the Muosif had falloul 
into an error, bo it of law or of fact, this 
is nob an error in the exercise of juris- 
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diction under S. 115 of the Code. This 
petition is rejected with costs. 

Roe, J. —I agree. There is no sub¬ 
stance in the suggestion that the Munsif 
had no jurisdiction because the case was 
barred by limitation. The question whe¬ 
ther or not it was barred by limitation 
was a question specifically within the 
province of the Court-to decide. 

V.S./r.K. Application rejected. 

A. I. R. 1918 Patna 391 
MuTjiicK ANi> Atkinson. .TJ. 
Gadadhar Ramanvj Das — 

V. 

Ghana Shyam Das —Respondent. 
Second Apiieal No. 4 of 1917, Decided 
on 20th Dacember 1917, from decision of 
Dist. Judge, Cuttack, D/- 12th December 
1016. 

Hindu Law—Debt —Father — Decree against 
—Sale of ancestral property—Sons cannot 
object except only on ground that debt was 

immoraL 

A Hindu Pon is bound by a sale of bis share in 
joint ancestral property bold in execution c,t a 
decree obtained against his fatlier, even where it 
is not shown that the debt was incurred bv the 
father for necessity* The only exception Is 
where the debt was an immoral one. IP S92 O 11 
In a suit for accounts the defendant obtained 
an ex-purte decree against the plain.iff:*’ father 
who was his agent and in oxccutioo of that de- 
eree brought to sale the joint prof'orty of the 
plaintiffs and their father and puicbased it 
himself. 

Held: that the sale was binding on the plain¬ 
tiffs, inasmuch as the liability of their father 
was an ordinary civil liability and there was 
nothing to show that it was immoral. 

[P 392 C 2] 

ilf. S. Das and 75. N. Sinha —lor Ap¬ 
pellant. 

S. C. Bose —for Rosiion lenfc. 

Judgment. —The facte of this case 
are as follows: Defendant 2 is the 
father of plaintiffs 1, 2 and 3 and 
was the agent of defendant 1. A suit 
for accounts under the Orissa Tenancy 
Act was hrougVit by defendant 1 against 
defendant 2, in which defendant 2 failed 
to put in an appeviance. The suit was 
decreed for a sum of Rs. 5,000. The 
decree holder, defendant 1, thereupon 
took out execution for this sum against 
the father, and sold the property in suit 
and purchased it himself. The plaintiffs 
novT come forward iu the present suit 
with a olaim that what was sold was only 
the right, title and interest of their 
father and, that their share in the ances¬ 
tral property which is governed by the 
Mitakshara law was nob affected by the 


sale. The learned District Judge has 
allowed their olaim so far as the ances¬ 
tral properties are concerned, and hence 
this second appeal by defendant 1. Now 
the law as regards the liability of the 
sons of a Mitakshara father in respect of 
a sale held in execution of a decree for 
their father’s debt has been summarised 
in Suraj Bunsi Koer v. Sheo Persad 
Singh (l) by their Lordships of the Privy 
Council as follows: 

“First, that where joint aixcestral property 
has passed -cut of a joint family, either under a 
conveyance executed by a father in considera¬ 
tion of an antecedent debt, or in order to raise 
money to pay off an antecedent debt, or under a 
sale in execution of a decree for the father’s debt, 
his sons, by reason of their duty to pay their 
father’s debts, cannot recover that property, un¬ 
less they shew that the debts ware contracted for 
immoral purposes, and that the pui chalets bad 
notice that they were so contracted; and, 
secondly, that the purchasers at an execution 
sale, being stranger.? bo the suit, if they bad no 
notice that the debts were so contracted, are not 
bound to make inquirv bsyond what appears on 
the face of the proceedings.” 

These two jjiopositions were consi- 
dereil by Sir John Stanley in Chandradeo 
Singh v. Mata Prasad (2) and the lear- 

ned Chief Justice observes as follows: 

“The first of these propositions, it will be ob¬ 
served, deals with cases where joint ancestral 
property has passed out of a j inb fainilv, either 
under a conveyance executed bv a father in con¬ 
sideration of an antecedent debt or in order to 
raise money to pay off an autecolont debt, or 
under a sale in execution of a decree for the 
father’s debt. It deals with ca-es in which an¬ 
cestral property has passed out of the family and 
witli no other ca.scs, and the words antecedent 
debt seem to have been used advisedly. Liike- 
wi«o the second proposition deals with the case 
of a purchase at an exccu'ijD salo. Neither pro¬ 
position touches a case in which a mottgageo of 
a Hindu father s^oks to enforce his mortgage as 
against the sous.” 

Their [.<orJship9 of tho Privy Ccuncil 
in Sahu Rani Chandra v. Bhnj) Singh (3) 
approved of this sfcafcenneni; of tiie lavs* as 
correct, and emphasized the distinction 
between a suit for recovery by the sons 
of their share of tho ancestral property 
sold in execution of a decree for their 
f.’.thor’s debt and a suit upon a mortgage 
executed by tho fat’nor cliargiug the joint 
property anil in which the plaintiff en¬ 
deavours to obtain a porsoual decree 
against tho sons by rea^-on of the pious 
obligation attaehiag upon them to pay 
tiieir father’s debts. Their Lordships 
held tht^t so long as the father was liv- 
“Vn [ISSOI 5 Uiil l-}8 — G I. A. Brt (i'.O.). 

[190!)] 31 All 176=1 1 0 47 '. 

(3) A. I. B. 1917 V. C. 61 = 39 I. C. 280=44 

I. A. 120=39 All. 437 (P.C.). 
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ing. the effort to affect the sons’ share in 
the property on the ground of pious obli¬ 
gation to pay off their father’s debt in 
respect of a personal debt of the father, 
and not in respect oL a debt incurred'in 
the interest of the family, must fail. But 
their Lordships nowhere ruled that the 
liability which empowers a creditor to 
enforce the payment of a personal debt of 
a father, and to sell the entire estate of 
the family for the realization of the said 
debt, did not exist and that it was abso¬ 
lutely necessary that the sons should be 
made parties to the suit or to the execu- 
tion proceedings. To like effect is the 
judgment of their Lordships in Sripat 
Singh Dugar v. Prodyot Kumar (4), 
where their Lordships say that in cases 
of this kind the substance and not merely 
the technicalities must be looked at and 
it must bo ascertained what it was that 
the parties intended to sell and the Court 
did in fact sell. It is a question of mixed 
law and fact and there is no provision of 
law to support the proposition which the 
learned vakil for the respondent has 
urged, namely that in no case can you sell 
the share of the sons for a debt incurred 
by the father and that the sale in the 
present case passed only the right, title 
and interest of blie father himself. 

Now, what is the position here? Here 
the decree.holder, defendant l.broughtto 
sale not the interest of defendant 2alone, 
but tliab of the sons also and this is the 
interest which the Court sold at the exe¬ 
cution sale. This is clear from the fact 
that the present plaintiffs woreclaimanbs 
at the execution proceeding, but were 
unsuccessful. There can be no doubt 
whatsoever that what the Court did in 
fact sell was not only the interest of the 
father, bub that of the sons also. Ke- 
garded from this point of view the argu- 
^^onb that the debt was not one for legal 
necessity is not relevant. The question 
of legal necessity does not affect this case, 
[f there was legal necessity the sons 
twould bo obviously bound; but the lavyis 
that even if there was no legal necessity 
the sons would be bound by a sale of 
Ibhoir property hold in execution of a 
decree against the father. The only ex¬ 
ception is if the plaintiffs suocoed in 
jproving that the debt was an immoral 
Idebb. This is the only point in the case, 
and the authorities which h ave been dis- 

”(4) A iTTl’'T9 To”p’" 0'.’220=30 I. G. 252=44 
1. A. 1 = 44 Gil. 524 (P.C.). 


cussed in Ckakouri Mahton v. Ganga- 
Proshad (5) disclose much divergence of 
opinion regarding it. Mookerjee, J., in 
that case observed that this divergence 
may possibly be reconciled if we recog¬ 
nize the distinction between a criminal 
offence and a breach of civil duty. 

Was the act of defendant 2 in the pre¬ 
sent case in relation to bis master such 
that it constituted a criminal offence? 
Admittedly no prosecution was instituted. 
The suit was one for accounts in which 
ha failed to deliver accounts and by rea¬ 
son of his failure a decree was made for 
a certain sum. The decree itself is con¬ 
sistent with the view that defendant 2 
did not bimself misappropriate any of the 
money and that he was made liable for 
sums which owing to his negligence or 
laches remained uncollected from the 
tenants. It is impossible from the facts 
of this case to say that the circumstances 
disclose a criminal misappropriation on 
his part or that there was any dishonesty 
which could constitute an immoral act 
within the meaning of the Hindu law. 
Every civil debt does not necessarily in 
volve a moral stigma, and in the present 
case in my opinion the plaintiffs have 
failed to show that the debt was immoral 
in law, from liability in respect of which 
they are exempted. Therefore the lear-l 
ned Judge’s decree allowing the plaintiffs 
claim in respect of the property in sche¬ 
dule Ka was wrong and must be sob 
aside. The appeal therefore succeels and 

is decreed with costs. 

v.S./R.k. Appeal allowed. 

(5) [1911) 89 Cal. 8(12=12 I. C. 609. 
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Chapman and Atkinson, JJ. 

Tata, Iron and Steel Co., Lid. — Plain¬ 
tiffs—Appellants. 

V. 

Raghunath Mahto —Defendant— Res¬ 
pondent. 

Appeal No. 627 of 1917, Decided on 
9th January 1918 from appellate decree 

of Deputy Commissioner, Singhbhum. 

(a) Choka Nagpur Tenancy Act (1908),. 
S. 4—Holder of prodhani pattah it in poai' 
tion of quasi service tenure*bolder. 

The holder of a prodhani pattah is not in tbs' 
position either of a non-occupancy raiyat or of 
an occupancy raiyat. He is in the position of a- 
quasi service tenure-holder, that is, he is a teuuro- 
holdcr of a kind but not one within the dodni' 
tion of the Chota Nagpur Tenancy Act. 

* [P 394 0 2] 





1918 Tata Iron & Steel Co. v. Raghunath (Atkinson, J.) Patna 393 


(b) Chota Nagpur Tenancy Act (1908) — 
Court under Act is not entitled to eject 
tenure* holder. 

There is no provision in the Gbota Nagpur 
Tenancy Act to justify a Court, constituted to 
hear suits under that Act, to eject a tenure 
holder. [p 894 0 2] 

(c) Chota Nagpur Tenancy Act (1908), 
S. 139 (6)—S. 139(6) gives Deputy CommiS' 
sioner jurisdiction to deal with disputes as 
between parties claiming office of prodban. 

Section 189 ^0), Chota Nagpur Tenancy Act 
gives jurisdiction to the Deputy Gommissiooer to 
deal with disputes as between parties claiming 
the ofhee of prodban coupled with possession of 
land attached to such ofTice in a civU proceeding 
between parties other than landlord and tenant, 
which would otherwise be apparently outside the 
scope cf the Act. [p 395 0 1 j 

(d) Chota Nagpur Ten ancy Act (1908), 
S. 139 (6) and (8)— Suit to eject prodban 
does not fall under sub-S. 6 nor is it covered 
by sub-S. (8;. 

A suit to eject a prodhau does not fall within 
the provisions of this sub-section nor is it covered 
by sub-S. (3), S. 139. The Deputy Commissioner 
has therefore no jurisdiction under the Ohota 
Nagpur Tenancy Act to hear such a suit. 

/VI.. [p 395 0 n 

(e) Jurisdiction—Absence of— Conduct of 
parties cannot validate proceedings. 

Jii cases where there is an inherent absence 
of jurisdiction no subsequent action or conduct 
of the parties can validate the proccedines. 

tP 395 C 2] 

Pugh, Mritiinjoy hal au<l Sivanarain 
Bose — for Appellants. 

Shisher Kumar MiUcr —for Respon¬ 
dent. 

Atkinson, J. —The plaintiffs in this 
suit, namely, the Tata Iron and Steel 
Co., Ld., seek to eject the defendant from 
certain lands held by him under a Pro- 
dhani Pattah lease dated 1882. The in¬ 
terest of the lessor in that lease has now 
by divers mesne assignments become 
vested iotho Tata Iron and Steel Co., and 
of that there is no question at all. The 
lease that was made to the defendant as 
Prodlian was made by the Deputy Com¬ 
missioner of Singhbhum while the owner 
of the estate was a disqualified pro{)rietov. 
The lease covered an aieaof G4 highas 
odd of cultivated lands in the village of 
Beldih for a period of 15 years, subject 
to an annual rent of Rs. 25-9-9. The 
lease was subject to certain conditions, 
namely, that tlio Prodban was to main¬ 
tain the sal jungles for the benefit of the 
lessor, and also that he was to pay his 
rent according to the stipulations con- 
tamed in the lease, kist by kist, and tliat 
he was to collect no rent from the bastu 
lands m excess of the rent stated in the 
dou! jamabandi, and that if in the dis- 
charge of his duties as Prodhan he was 


proved unfit, then the lessor for the 
time being would be entitled to eject him 
from the lands and also from his office 
as Prodhan. Irrespective of the lands 
comprised in the lease, the defendant has 
also a right to certain other lands and 
in respect of which he is a raiyat; but 
Mr. Pugh disclaims on behalf of tho 
plaintiff any intention to eject the defen¬ 
dant from such raiyat lands. The plain¬ 
tiffs’ claim is conversant only with the 
ejectment of the defendant from the 
lands covered by the lease of 1882; and 
for which be pays a reserved rent, sub¬ 
ject to the due discharge of his duties as 
Prodhan. 

The case was originally instituted by 
the plaintiffs in the Court of the Subor¬ 
dinate Judge of Singhbhum; and in that 
Court the defendant raised the conten¬ 
tion- that the learned Subordinate Judge 
had no jurisdiction inasmuch as the claim 
was governed by the provisions of the 
Chota Nagpur Tenancy Act of 1908; and 
that therefore the only Court that had 
jurisdiction to hear and dispose of that 
suit was the Deputy Commissioner of 
Singhbhum. The learned Subordinate 
Judge held that by reason of the exis¬ 
tence of the relationship of landlord and 
tenant between the parties, this suit was 
cognizable only by the Court of the 
Deputy Commissioner of Singhbhum. 
The plaintiffs accepted that contention, 
without demur, and accordingly instituted 
the present suit on 28th February 1918 
in the Court of the Deputy Commis¬ 
sioner, relying on the contention that 
the cause of action sued upon was one 
governed by the provisions of the Chota 
Nagpur Tenancy Act, and as such cogniz- 
able by the Deputy Commissioner. Be¬ 
fore the Deputy Collector bo whom tlie 
case was properly assigned for disposal, 
the defendant took up a novel position 
and urged that the Deputy Collector had 
no jurisdiction to hoar the case; having 
raised before the Subordinate Judge for¬ 
merly the contention that he (the Sub- 
bordinate Judge) had no jurisdiction hub 
that the Deputy Collector only had juris¬ 
diction. It would bo interesting to in- 
quire if the Deputy Collector had no 
jurisdiction, and the civil Courts had no 
jurisdiction.then what Court had jurisdic¬ 
tion to try the case and grant the relief 
claimed in this suit? The question as 
to jurisdiction does not seem to have 
been pressed before the learned Assistant 
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Judicial Commissioner in appeal. The 
Deputy Collector however proceeded to 
try the case, holding that there was juris¬ 
diction inasmuch as the plaintiffs wore 
seeking to eject a tenant, and that the 
facts ns proved before him warranted the 
plaintiffs’ right to eject the defendant; 
and he accordingly granted a decree to 
the plaintiffs. The learned Deputy 
Collector found on the question of fact 
submitted to him that there had been 
breaches by the Prodhan of the condi¬ 
tions of the lease which justified his 
eviction; and on the issues of fact raised 
by the parties before him, the Deputy 
Coileotor decided in favour of the plain¬ 
tiffs. No question as to limitation was 
raised before the Deputy Collector. On 
apj^eal whotbor any, and if so which, 
party raised the question of limitation 
doss not appear; but the learned Judge 
deciiled that the plaintiffs’ suit "-ag 
barred under tlie provisions of S. 231, 
Chota Nagpur Tenancy Act, inasmuch as 
the specific breaches relied upon by the 
plaintiffs to warrant the eviction of the 
defendant under the terms of the lease 
w'ere breaches which occurred more than 
a year prior to the institution of the 
suit. Wo are not called upon now’, having 
regard to the view wo take, toconsider the 
propriety of that decision; hut wo take 
leave to say tliat inastnuch as the ques¬ 
tion of lin-itation was not taken expressly 
in the pleadings or before the Deputy 
Collector at the trial, the learned Judicial 
Commissioner, if he intended to hold 
that the suit was barred by limitation, 
might very properly havegiven the plain- 
tiffs an opportunity to establish by proof 
that the specific breaches of the lease 
alleged bo have taken place wore witl^Q 
one year before the institution of this 

suit. . . , 1 

The main discussion before us now has 

boon whether ar not theDoputy Collector 

in point of law liad jurisdiction to try 

this case. It is necessary, first, in deter 

mining this legal consideration that we 

should ascertain what is the nature of 

the relationship which 

the plaintiffs on the one 

defendant on the other. 

if so. what class of tenant is ho? Is ho 

an occni'aticy raiyat or a non-occupancy 

laiyaf? If the defendant fulfils neither 

of tliese qualifications, then is he a 

tenure holder.? laskedMr. Pugh what 

class of tenant the defendant was 


exists between 
hand and the 
Is ho a tenant, 


and Mr. Pugh candidly confessed,'“I do 
not know what class of tenant is he.*’ 
I think myself, having regard to the de¬ 
finition of tenant provided by S. 4, Chota 
Nagpur Tenancy Act, that the defendant 
was not in the position of either a non 
occupancy raiyat qua the lands held as 
Prodhan under the lease. The furthest 
that it could be pushed w-ould be to con¬ 
tend that the defendant was a tenure- 
holder holding lands under the plaintiffs. 
Mr. Pugh contends that with regard to the 
64 bighas odd of cultivated lands which 
were covered by the lease of 3882 the 
defendant is a tenure-holder. But the 
plaintiff’s claim in this suit is not merely 
to recover these 64 bighas of land but 
also to eject the defendant from bis office 
as Prodhan and to have it declared that 
the defendant has ceased to exercise the 
right of Prodhan, so far as his rights are 
concerned outside the mere collection oi 
rents of the lands occupied by tenants. 
We think the defendant occupies the posi¬ 
tion of a quasi service tenure-holder, that 
he is a tenure liolder of a kind; but cer¬ 
tainly not one within the definition of 
the Chota Nagpur Tenacy Act. If the 
defendant is a tenure-holder, and not a 
raiyat, then there is no power vested in 
the Deputy Commissioner to eject him 
under the provisions of the Chota Nagpur 
Tenancy Act. The Chota Nagpur Ten¬ 
ancy Act gives express power to deal 
with the eviction of occupancy raiyats 
and non. occupancy raiyats. But there is no 
provision, so far as we can find, to justify 
a Court, constituted to hear suits under 
that Act, to eject a tenure-holder. S. 63 
says that 

“ uo tenant aball be ejected from his tenancy or 
any portion thereof except in execution of a 
decree, or in execution of an order of^the Deputy 
Commissioner, passed under this .\ct.” 

Section 22 also bears upon this con¬ 
sideration relative to the position of oc¬ 
cupancy and non.occupancy raiyats under 
the Act. Bub the Deputy Collector ac¬ 
quires a s/iecial jurisdiction only in 
suits specified in S. 139, Chota Nagpur 
Tenancy Act. The suits set out in the 
sub-clauses of that section are^ suits 
which he alone has jurisdiction to 
try and which no other Court has any 
jurisdiction to try. It is contended be¬ 
fore US that this suit, if maintainable, 
would be maintainable under the pro¬ 
visions of S. 139, Bub.Cl. (6). But wo 
are clearly of opinion that aub-Ol. Iw, 
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Dhakinder 

8. 139 has no application to tho facta 
of this particular case although that 
section does provide that: 

“suits by or against headmen of villages for 
dcclaPAtion of title in, or for possession of their 
office or agricultar.il lands” 

may be maintained in the Court of the 
Deputy Commissioner irrespective of 
the fact whether the relationship of 
landlord and tenant exists. This enact¬ 
ment involves nothing more than a pro¬ 
vision which empowers the Deputy 
Commissioner’s Court to hear suits bet¬ 
ween the prodlian on the one hand and 
rival claimants on tlie other with regard 
to the right to hold the ofBce coupled 
with the possession of the agricultural 
lands attached thereto, and it provides 
that such a suit is maintainable although 
it is a suit between jiarties between 
whom the relationship of landlord and 
tenant does not exist. And thus this 
section in our view gives jurisdiction to 
the Deputy Commissioner to deal with 
disputes as between parties claiming the 
onioe of prodhan coupled with possession 
of land attache I to such oliice in a civil 
proceeding between parties other than 
landlord and tenant, which would other¬ 
wise be apparently outside tho scope of 
the Act. The preseut suit is clearly not 
within tho express provisions of sub- 
01. (6). The only other euh.clause in 
raspsot of which this suit could be 
maintained would bo Cl. (8), S. 139, 
and that clause runs as follows: 

“Ah suits and applicaticns in rc-spect of which 
jurisdiction is conferred by tbis Act on tlie 
Deputy ComTuiesioner.” 

Is the present suit one in respect of 
•wViich jurisdiction is conferred by this 
Act ? Yielding to Mr. Pugh's argument 
that there U no kind of tenancy existing 
between the plaintilV on tire one hand 
and the defendant on tho other, except 
some kind of tenancy in the nature of a 
tenure liolder’s interest, then as there is 
no jurisdiction conferred on the Deputy 
Commissioner by the Chota Nagpur 
Tenancy Act to eject a tenure-holder, 
this suit cannot he maintained under the 
provisions of sub.Cl. (8), 8. 139. In our 
view it is manifestly clear that there 
was an utter absence of jurisdiction in 
the Deputy Collector to try this suit. 
Mr. Pugh contends on the other hand 
that by some principle of equitable es¬ 
toppel^ the defendant having forced the 
plaintiiTs to obtain such relief in the 
Deputy Commissioner's Court, that we 
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should recognise the decision of that 
Court. It is quite impossible to accept 
this argument, having regard to the 
authorities which lay down clearly that 
in cases where there is an inherent ab¬ 
sence of jurisdiction no subsequent 
action or conduct will validate the in¬ 
stitution of a proceeding instituted with¬ 
out jurisdiction. Accordingly we must 
reluctantly hold, that in this particular 
case, the Deputy Collector had in law no 
jurisdiction to dispose of this suit and 
consequently this appeal must bo dismis¬ 
sed. 

Tbis decision, of course, involves the 
dismissal of the present suit instituted 
by the plaintiffs. As at present advised, 
we are inclined to think that the fact 
that the suit has been dismissed for the 
reasons stated will not operate as a bar 
to any frof'h suit which may be insti¬ 
tuted by the plaintiffs in a Court having 
competent jurisdiction to try and decide 
it on the issues raised between the par¬ 
ties. Bub having regard to the attitude 
adopted by the defoiidant, it is equitable 
and just that he should not receive costs 
in any Court. Accordingly the plaintiffs’ 
suit must be dismissed without costs in 
the Dtpuby Collector's Court, without 
costs in the Judicial Commissioner's 
Court, and without costs in this Court. 

Chapman, J, —I agree. 

V.S./R.K. Suit dismissed. 
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Eor and Imam, JJ. 

Dhaninder Das —Appellant. 

v. 

Harihar Prasad Singh —Eespondonfc. 

Appeal No. 46 of 1917, Deci led on 2l3t 
December 1917, frotn original order of 
Suh-fudgo, Shaiiabad, D/-Gth February 
1917. 

(a) Civil P. C. (190S). S. 47 and O. 21. 
R. 06—Prnceediugs for delivery of posses* 
sLon are not execution proceedings and no 
appeol lies. 

Pr .oi ciliugs for dpUvory of possession aro not 
proceedings in connexion with the cxeciUion cf 
H dricreo, and Iherr-foro no appeal lies nguins^ an 
order pa'^sed in such procfcdings [l> HOG C ll 

(b) Civil P. C. (1908). O. 21. R. 96 and 
O. 47, R. 1 — Order for delivery for posses¬ 
sion can be reviewed if subscqMCntly found 
to be beyond time. 

Wbore through no fault of the judgment- 
debtor. the f^set thfit au application for dolivecj 
of po=8er,sion is birred by time is kept from Uio 
kaow ledge of the Court, and an order is passed 
directing delivery of possession, the Court has. on 
the fact being brought to its notice, jurisdiction 
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to review its previous order and to bring it in 
accordance with law, and the High Court has 
no power to interfere in revision with the order 
passed on review. LP 296 G 1] 

Majendrn. Prasad —for Appellant. 
Mirtunjay Lai —forRespondent. 

Roe. J.--The facts of this case are 
briefly that on 8th January 1917 the 
learned Subordinate Judge of Shahabad 
made an order for delivery of possession 
of property purchased iu execution of a 
decree. On 26th January 1917 the judg¬ 
ment-debtor applied to have that order 
set aside on the ground that the applica¬ 
tion for delivery of possession was on 
the face of it barred by limitation. The 
matter was taken up on 6th February 
1917, and the learned Subordinate Judge, 
finding that the order for delivery was 
barred by limitation, ordered it to be 
canoelleci. His order runs: ‘ Objection is 
allowed and the delivery of possession is 

cancelled.” . ri t. 

An appeal has been laid to this uourt. 

Bub that appeal is obviously incompetent 
for it is now settled law for this pro¬ 
vince that proceedings for delivery of 
possession are not proceedings in con¬ 
nexion with the execution of a ^eo^ee. 
,We are asked however under S. llo to 
set aside the learned Subordinate Judge s 
order on the ground that it is made 
wilhout jurisdiction. It is to be noted 
that the whole of the procteedings. both 
as conceived by the judgmelnb-debtor and 
by the learned Subordinate Judge, were 
taken under S. 47. Civil P. C.. a section 
which had nothing whatever to do witli 
the matter: bub it is urged before us that 
tlie Court had jurisdiction under U. 4 / 
to review its own order. For the appU- 
cant reliance is placed on Sasibhushan 
Mookerjee v. Badhanath Bose vl). It 
was never suggested in that case t 
the Muusif liad no power to rev ew his 
own order erroneously made delivering 
possession. All that was said was that 
he had no power to review an order ol 
his predecessor. It is clear from the de¬ 
cision in Hadjee Abdoollah -Reasut Eos- 
seiti V- lladjcc Abdoollah (2) that thi9 
is a type of case in which a Court should 
review its own order. Through no fault 
of the judgmout-debbor the important 
fact was kept from the knowledge of the 
learned Subordinate Judge that this ap¬ 
plication was time-barred. On the fact 
being brought t o his notice by the jiulg- 
"TTrX I R 1915 Oal. 137=25 I.C. 2C7. 

(2 [187G-77] 2 CaA 131 = 3 I. A. 221 (P.G.). 


ment-debtor, the learned Subordinate 
Judge was. in our opinion, right in cor¬ 
recting his order and making it in ao 
cordanoe with law. We therefore decline 
to interfere. The appeal is dismissed 
w’ith costs in accordance .with the scale 
laid down. We make no order as to 
costs upon the application for revision. 
Imam, J. —I agree. 
v.s./r.K. Appeal dismissed. 
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Mullick and Atkinson, JJ. 

Krupasindhu Boy —Appellant. 

V. 

Balhhadra Las —Respondent. 

Appeal No. 8 of 1917, Decided on 7th 
December 1917 from Original Order of 

Sub-Judge, Cuttack. D/- 7th March 1917. 

(a) Civil P. C. (5 of 1908), Ss. 144. 141 and 
O. 2. R. 2—Application for restitution la 
neither cuit nor execution—Rule* appli^ble 
to execution apply—S. 141 and O. 2, R. A 
doe* not apply. . 

An application for restitation under 5. 

neither a suit nor an execution proceeding; R *9 
a miscellaneous proceeding to which the rules 

applicable to execution 'pvcceediogs do in sub¬ 
stance apply. S. 141 does not apply to an ap¬ 
plication for restitution, and snob an application 
is not therefore subject to the provisious of U. 2 , 
R 2 • IP 997 0 2, P 396 0 Ij 

fb) Limitation Act (9 of 1908), Art. 181— 

Application for restitution must be made 
within three year* but mesne profits for aii 
period that other party was in possession ot 

can be claimed. . 

Article 181 prescribes that the period of 1'“*' 
tation for making an application for restitution 
shall be three years from the date when the 
right to apply accrued. But tho Article does not 
in any way control the period during which 

mesne profits shall be allowed to accumulate 
and whatever the number of years during v-hich 
the opposite party has been in possession, the 
applicant is entitled to be compensated in res¬ 
pect of the whole of that period, provided he ap¬ 
plies within three years cf the date on whi^ 
the right to relief accrues. [P 393 0 1 , 2 J 

On 22nd Murch 1909 plaintiffs got a decree for 
recovery of possession of some immovable pro- 
pertv’. In pursuance of that decree they took 
possession on 21tb September 1910. The 
dant appealed against that decree^ to the High 
Court and succeeded in getting it reversed on 
4 tb Jane 1913. The defendant then pos¬ 

session of the property 'on 4th December 1913. 
On 2Qd June l9iC the defendant applied, under 
S 144 Civil P. C., for restitution of mesne pro¬ 
fits in respect -of the property for the period 
during which the plaintiffs were in Possession, 
namely from 24th September 1910 till 4tb De 

cembec 1913: ^ a u 

Held (1) tliat the defendant was not “®oarrca 
from claiming mesne profits byreason of the 
provisions of O. 2, R. 2. (2) that 
apply having accrued to the 
date of the High Court’s judgment viz., 4th June 
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191S, the application was within time and the 
defendant was therefore eo titled to mesne pro* 
fits for the whole of tbe period from 4th Septem¬ 
ber 1910 to 4th December 1913. LF 398 G 2] 

® Suhodh Chandra Chatterjee —fox' Ap¬ 
pellant. 

Sarat Chandra Mukherjee and J. N. 
Bose —for Bespondent. 

Mullick, J. — On 22nd March 1909, 
•plaintiffs got a decree for recovery of pos¬ 
session of some immovable property. 
In pursuance of that decree they took 
possession on 24bh September 1910. Tbe 
defendant appealed against that decree to 
the High Court and succeeded iu getting 
it reversed on 4th June 1913. The de¬ 
fendant then took possession of the pro¬ 
perty on 4th December 1913. On 2nd 
June 1916 the defendant applied under 
S. 144, Civil P. C , for restitution of 
mesne profits in respect of the property 
for the period during which the plaintiffs 
wore in possession, namely from 24th 
September 1910 till 4th December 1913. 
Tbe learned Subordinate Judge has held 
that inasmuch as the defendant in ap¬ 
plying for restitution of the property did 
not apply for restitution of mesne pro¬ 
fits, ho is now debarred from claiming 
mesne hrofits bv reason of the provisions 
of O. 2. R. 2, Civil P. C. Ilis view is 
that when the defendant took possession 
on 4th December 1913, ho should have 
insisted upon his right to restitution of 
mesno profits also and having declined 
to claim that relief at that time he is, 
according to the principles of construc¬ 
tive res judicata, no longer competent to 
claim it by a subsequent proceeding under 
S. 144. The learned Subordinate Judge 
has accordingly disuiis-ed the defendant’s 
application and against that order, wliioh 
is a decree under the definition of decree 
oontuined in S.2, Civil P. O., the defen¬ 
dant prefers the present appeal before 
us. 

In our opinion the learned Subordinate 
Judge’s order cannot be maintained. It 
is conceded by the learned vakil who ap¬ 
pears on behalf of plaintiffs before us, 
that a proceeding, under S. 144, Civil* 
P. C., is nob a proceeding in execution. 
This must clearly be so, because the re¬ 
lief which the defendant claims in tho 
present proceedings is not a.relief founded 
upon any decree giving him such relief. 
It is a relief which used to be granted 
previous to 1859 under the inherent 
powers of the Court and which in the 


subsequent Civil Procedure Codes has 
been recognized by express statutory 
provision. The Code of 1882 prescribes 
it in S. 583 and the present Code of 1908 
reproduces substantially the provisions 
of that section in S. 144. The proceed- 
' ing in which the relief is claimed is 
neither a suit nor an execution proceed- 
ing; it is a miscellaneous proceeding to 
which the rules applicable to execution 
proceedings do in substance apply. In 
this connexion it is to be noticed that 
S. 5S3 of the Code of 1882 contains 
words expressly proscribing that the 
Court in proceeding to grant relief under 
that section is to proceed according to 
the rules prescribed for the execution of 
decrees in suits. That Code nowhere 
stated that the proceeding w'as an execu¬ 
tion proceeding, nor does the present 
Code prescribe anything to this effect. 
Although the words above referred to have 
been omitted (rom*S. 144, of the present 
Code, the law in this respect is still 
substantially the same. Therefore the 
question arises whether S. 141 of the pre¬ 
sent Code requires that all the provisions 
of the Civil Procedure Code and there¬ 
fore also of O. 2, R. 2, should be applied 
to tbe miscellaneous proceeding before 
us. In my opinion the answer is in the 
negative. It has been held in Ilari 
Charan Ghosh v. Manmatha Nath Sen 
(1), following a decision of their Lord- 
ships of the Privy Council in Thakur 
Prasad v. Pakir-ullah (2), that S. 141 
is not applicable to an execution proceed¬ 
ing. And if it is nob applicable to an 
oxecutiou proceeding, I fail to see why it 
should be made applicable to a proceed¬ 
ing which is only of tlie nature of an exe 
oution proceeding. 

The learned vakil for the respondents 
has strenuously contended that though 
the iiroceeding is miscellaneous it is in 
the nature of an original suit. In my 
opinion this argument fails, for a suit 
must alw’ays bo based on a cause of ac¬ 
tion. Here the defendant petitioner lias 
no cause of action on which he can 

claim relief from the plaintiffs. If 

it is urged that the cause of action 
is a trespass, then the reply is that 
the plaintiffs were put in possession by 
a decree of Court aod were nob tres¬ 
passers. Nor does the decree of the 

(1) A. I. R. 1914 Cal. 126=19 I. 

Cal. 1. 

(2) [1695] 17 All. 106=22 I. A. 44 {P. O.). 
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appellate Court per se constitute a cause 
of action. In my opinion the defendant 
had no cause of action on which he could 
have based a suit against the plaintiffs, 
even if the law had nob expressly for¬ 
bidden him to proceed by suit. Hia 
only remedy was to apply to the Court 
to proceed against the plaintiffs in exer¬ 
cise of its special powers. Therefore the 
rule applicable to several reliefs arising 
out of the same cause of action cannot be 
applied here. Finally even if wo were 
to accede to the learned vakil’s argument 
that tins proceeding is a suit, in my 
opinion the claim for mesne profits can¬ 
not be said to arise from the same causa 
of action as a claim for recovery of pos¬ 
session and therefore O. 2, R. 2 is 
no bar. 

We are fortified in the view we take 
by Somasundaram Pillaiv. Chokkalinga 
Pillai (3). In that case their Lordships 
of the Madras High Court, following a 
previous decision of their own, expressly 
held that O. 2, R. 2, of the present 
Civil P. C., does nob cover restitution 
applications. Therefore the result is that 
the learned Subordinate Judge's order 
holding that the defendant’s application 
w’as barred by reason of O, 2, R 2, must 
be set aaitio. The learned vakil for the 
respondents lias taken another ground 
before U3, namely limitation. The 
learned Subordinate Judge has not gone 
into this point, but as it has been taken 
by the learned vakil and argued, we will 
proceed to give our decision on it, which 
will be binding on the parties. The 
learned vakil contends that the article 
applicable to this case is Art. 181, Lim. 
Act of 1908, Sch. 1, and that as the 
defendant made his application for resti¬ 
tution on 2ud June 1916, he can only 
obtain as mesne profits that amount 
which became due within three years 
from that date. In that case the defen¬ 
dant would be entitled only to mesne 
profits from 3rd June 1913 to 4th 
December 1913. Now Art. 181. which 
is admittedly the article applicable to 
the present proceeding, prescribes that 
the period of limitation for making an 
application for restitution shall be three 
years from the date when the right to 
(apply accrued. Here the right to apply 
accrued on the date of the High Court 
iudgmenb namely 4th June 1913, and 
the aprdic ation f or restitution, havin g 
■ 40 Mad. 700=38 I, O,c06. 


been made on 2nd June 1916. was within 
three years of that date and therefore 
■was witin time. 

But Art. 181^ does not in any way 
control the period during which the 
mesne profits shall be allowed to accu¬ 
mulate and whatever the number of 
years during which the plaintiffs were in 
possession the defendant was entitled to 
be compensated in respect of the whole 
of that period provided he applied within 
three years of the date on which the 
right to relief accrued. Here the defen¬ 
dant will be entitled to such mesne 
profits as the Subordinate Judge may 
find to be due for the period from 4th 
September I9l0 to 4th December 1913. 
The result is that the case will go back 
to the learned Subordinate Judge in order 
that it may be decided according to law. 
The appeal is allowed with costs. 

Atkinson, J. —I agree 

v.S./ii.K. Appeal allowed^ 
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Full Bench 

Ohamier, C. J., Chapman, Mulliok, 
Roe and JwaIjA Prasad, IJ. 

Janki Singh —Defendant—Appellant. 

^ v. 

Jagannath Das —Plaintiff ■ Respon¬ 
dent. 

Letters Patent Appeal No. 8 of 1916, 
Decided on 24th July 1917, against judg¬ 
ment of Atkinson, Judge, in Second Ap¬ 
peal No. 1297 of 1915, D/- 7th February 
1917. 

(a) Bengal Tenancy Act (1885),Sch 3, Art. 1 

—Act applies to proprietor’s private land 
— Suit for ejectment of non-occupancy 
tenant of private land on expiry of lease ift 
governed by Art. 1 (a). ▼ » t» 

Per Curiiw, {Chapftinyi and Jtoala Fra* 
sad JJ.. dissentins). The Bi^n. Ten. Act applies 
to a proprietor’s private land, and a suit by a 
landlord to ej^ct a non-occupancy rniyat of hia 
private land on the ground of the expiration of 
bis lease is goverued by Art. 1 (*)• J, 

the Act. Oise law discussed. „ ^ 

Pet Chapman, J.—Art. 1 (a), Sch. 3 does not 
apply to tenants in zirat land. [P 403 O IJ 

■peTJioalaPrasadJ.—'i'heBen Ten. Act does 
not purpoit to be a complete and exhaustive Code 
even iu respect of the law of landlord and tenant. 
A person holding raiyati land under a lease for 
a term of years i*! not a raiyat and will not be 
governed by the Ben. Ten. Act but by the general 
law. He does not become a non-occupanoy 
laivat after the expiry of the lease and is a tres¬ 
passer only. Therefore Art. 1 (a), Soh. 3 does 
not applv to persons holding under a lease the 

proprietor’s prints lands. [P 411 O 2J 

(b) Bengal T«»nancy Act (1885), Scb.^3, 
Art. 1 (a) and S. 116 —Ziratland—Operation 
of Art 1 (a) U not excluded by S. 116. 
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Tet Chamier, C. J. —The operation of Art. (l) 

(a), Sch. 8 is not excluded by S. 116 of the Act 
in the case of zirat land CP 400 C 1] 

(c) Bengal Tenancy Act (1885), S. 116 
Act does not prevent creation of raiyati in* 
terest by Zemindar in bis private land— 

Per C hamier, C.S. 116 prevents the applica¬ 
tion of Ch 6 to raiyats of a proprietor’s private 
land in two cases only, namely where such land 
is held under a lease for a term of years and 
where it is held under a lease from year to year, 
hixeept in these two cases Ch. 6 of the Act was 
intended to apply to raiyats of a proprietor’s 
private land, and such raiyats may bo ncn-occu- 
paocy raiyats within the meaning of the Act. 

LP 4C0 0 £] 

Pet MulHch, J .—There is nothing in the Ben. 
Ten. Act to support the view that it is not open 
to a zemindar to create raiyati interests iu bis 
private lauds. On the contrary S. ilG of the 
Act clearly contemplates tbe acquisition of oc¬ 
cupancy rights in such land under certain 
circumstances, and if of occupaocy rights then 
why not of Don*occupancy rights also. 

[P 403 0 21 

(d) Bengal Tenancy Act (1885), Ss. 4 and 
5—Ss. 4 and 5 must be applied with reason* 
able elasticity—Zirat land is not raiyati land. 

Pet ( hapman, J .— Tbe classification of 
tenants in S. 4 and 5 was not intended to be 
scientific or precise, and in order to render tbe 
Act intelligible these sections must be applied 
with a reasonable amount of olasticitv. 

'[P 402 C 11 

Zirat land is not raiyati land alihougb the 
zemindar may lose bis rights iu it by treating it 
as if it was raiyati. But if ho lets it for a term 
or from year to year, it remains his own and the 
tenant of it is not a raiyat. [P 402 O 2] 

VerMullick, J.—Tho words of the heading 
should not be allowed to aflect the construction 
of a section. [P 405 C ll 

(e) Landlord and Tenant — Tenancy 
right —Tenant in zirat is not raiyat accord¬ 
ing to custom. 

A Court is required to have regard to cuftom 
in detcrniininK whether a person is a raiyat or 
not. No custom is more certain than that a 
tenant in zirat is not a raivat. [P 402 C 2] 

(f) Interpretation of Statutes—Headings— 
Headings of sections may be used for de¬ 
termining intention of Act. 

Per Jwala I'rasnd, J .— The headings prefixed 
to sections or set^ of sections may bo u^ed for 
tbo purpose of iotorproting the meaning, scope 
and Intention of statutes, tP 403 C 2] 

(g) Interpretation of Statutes—Preamble— 
Preamble is key to intent of Act. 

The recital or preamble of an Act is a key for 
opening the meaning and intent of the Act. 

, , [P 408 0 23 

(h) Interpretation of Statutes—Intention 
of legislature—Probable intention should be 
looked at only when words are of doubtful < 
meaning* 

Per Itoe^ J .—It is only when words aro of 
doubtful meaning that tbe Courts should look 
to probable intention. [p 457 C 1] 

Ali Imam and Stva Navayan Dose — 
for Appellant* 

Kulwant Sahay and MohammadTahir 
—for Bespondenb. 


Chamier, C. J. —This appeal arises out 
of a suit brought by the respondent 
Jagannath Das for. possession of 6 bighas 
8 oottahs 18 dhurs of lands, whioh wer« 
held by the appellant and another under 
a lease for a terra of nine years whioh ex¬ 
pired on Slst, May 1912. It was found 
by the Court of first appeal and it is now 
admitted that the land in question is 
zirat, that is, the proprietor's private 
land within the meaning of Ch. 11, 
Ben. Ten. Act. The suit was brought on 
5th December 1912, a little more than 
six months after the expiration of the 
term of tbe lease. The only question 
which we have to decide in this appeal’ 
is whether the suit is barred by limita¬ 
tion. The Munsif and Subordinate Judge • 
held that the suit had been brought 
within time and their view was accepted 
by a learned Judge of this Court. Art. 

1 (a), Sch. 3 to the Ben. Ten. Act, pro¬ 
vides that a suit to eject a non-occupancy 
raiyat on the ground of the expiration of 
the term of his lease shall be brought 
within six months from the expiration of 
the terra. The appellant contends that 
the suit is governed by this provision and 
is therefore baired by limitation. The 
plaintiff-respondent contends that the 
appellant was not a non-occupancy 
raiyat at all within the meaning of the 
Ben. Ten. Act, and secondly, that even if 
he was a non-occupancy raiyat. Art 1 (a), 
Sch. 3 does not apply to the present 
case. 

I am unable to bold that the appellant 
was not a non-occupancy raiyat of the 
land in question. He was admittedly a 
tenant within the meaning of S. 3, Sub ! 
S. (3), Ben. Ten. Act. S. 4 of the Act 
provides that there shall be for the 
purposes of the Act certain classes of 
tenants, namely tenure-holders, raiyats 
and under-raiyats, and the following 
classes of raiyats, namely raiyats holding 
at fixed rates, occupancy raiyats and non¬ 
occupancy raiyats. The appellant was 
certainly not a raiyat holding at a fixed 
rate or an occupancy raiyat. Prima facie 
be was a non-occupancy raiyat. I am 
aware that it has been held in some cases 
that S. 4,Ben. Ten. Act,is not exhaustive, 
bub it appears to mo that there can bo no 
doubt that the appellant was a non-oo- 
cupancy raiyet. There are provisions 
in the Bengal Tenancy Act outside Ch. 6 
which refer to ‘non-occupancy raiyats" 
and which appear to apply, to raiyats of 
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zirafc land. Ch. 6 deals exclusivly with 
non-occup.ancy raiyats. The framers of 
the Act evidently intended that Ch. 6 
should be applied to raiyats holding zirat 
land, but as it was part of the policy of 
the Act to enable a landlord to prevent 
raiyats from acquiring rights against him 
in his zirat land, they provided by S. 116 
of the Act that nothing in Ch. 6 shall 
apply to a proprietor’s private land known 
in Bengal as khamar, nij, and niijot and 
in Bihar as zirat, nij, sir, or kamat, 
where any such land is held under a lease 
for a term of years or under a lease from 
year to year. Previous to 1907 there 
was in Ch. 6 of the Act a S. 45, which 
provided that notice should he served 
upon a non-occupancy raiyab whom the 
landlord wished to eject and that a suit 
for ejectment should bo instituted within 


six months after the expiry of the term 
for which the non-ocoupaucy tenant held 
the land. S. 116, of the Act excluded 
the operation of S. 45 in the case of a 
proi*rietor'a private laud with the 
result tliab the period of limitation 
proscribed by S. 45 did nob apply to 
a suit like the one now before us. By 
Bengal Act 1 of 1907, S. 45 was repealed 
and the second part of it that is to say, 
the part relating to limitation, was re- 
placed by Alt. 1 (a), Sch. 3. Tbe result 
of the amendment appears to be that the 
operation of Art. 1 (a), Sch. 3 is not ex- 
,eluded by S. 116 in the case of zirat land. 
This view was taken by Mookerjee and 
Beacberoft. JJ.. in Ganpat Mahton v. 
Zlishal Sin(jh il) and by N6wbould,J., 
in Dwarkanath Chowdhury v. Tafazar 
liahman Sarkar (2). In the last men¬ 
tioned case Newbouia, J.. said : 

‘ Bv taking tbe provjsions of b. 45 out ot 
Cb G and putting them into tbe Ecbedulo, the 
logiElature, whether intentionally or not has com- 
nelled the landlord to bring a suit for ejectment 
of a tenant of khas khamar hand on the termina¬ 
tion of bis lease within six mouths." 

The decision of NewViould, J., was re¬ 
versed on appeal under the Letters Patent 
by Woodroffo and Cbaudhuri, JJ. The 
judgment of the Court waa delivered by 

Woodroffe. J., who said: 

"Reliance also is placed on the amendment of 
the heading under Ch. 11, Ben. Ten. Act. In 
that heading there has been inserted non-ac¬ 
crual of occupancy and noii-occupanoy rights. 

1 tbiuk wo may look at this beading for the pur- 
of iuiorproting the sections mentioned above; 

ud on this it is contended on behalf of the ap- 
\llants that tbe defendants bolding 

rnTmoVaa 1, 0-^ ^ ^ 

(2) [I0l7] 44 Cal. 207=39 I. C. Cl. 


lands are not included in tbe term 'non-occu¬ 
pancy raijat’ within the schedule. I think that 
this argument has fores and I hold that the suit 
is accordingly not barred.” 

I take it that tbe learned Judge in¬ 
tended to hold that a raiyafc of a proprie¬ 
tor’s private land could not be a non- 
occupancy raiyafc within the meaning of 
Ch, 6 or Sch. 3 of the Act. I am unable 
to accept this view', for S. 116 of the Acti 
prevents the application of Ch. 6 to 
raiyats of a proprietor’s private land in 
two cases cnly, namely, where such land 
is held under a lease for a term of years 
and where it is held under a lease from 
year to year. In my opinion it is reason¬ 
ably clear- that except in those two oases 
Ch. 6 of the Act was intended to apply to 
raiyats of a proprietor’s private land, and 
that such raiyats may be non-occupanoy 
raiyats within the meaning of the Act. 
It was contended however that even if a 
raiyat of a proprietor’s private land is a 
non-occupancy raiyat, Art. 1 (a) does not 
apply to such a suit as the one now' be¬ 
fore us. It was urged that the only 
provision in the Act entitling a landlord 
to eject a non-occupancy raiyat on the 
ground of the expiration of the term of 
his lease is contained in S. 44 of the Act, 
that Art. 1 (a) applies only to a suit 
brought under S. 44 (c); and that as the pre¬ 
sent suit cannot have been brought under 
S. 44 (o). Art. 1 (a) does nob apply at all. 
It must be conceded that tbe present suifc 
was not brought under S. 44 (o) of the 
Act, bub DO provision of this kind was 
required bo enable a landlord fco bring a 
suifc to eject his tenant on the expiration 
of the term for which tbe tenant held 
his land. Those provisions'of the Act 
which apply to non-occupanoy tenants 
appear to apply to raiyats holding a pro¬ 
prietor's private land except where the 
application of those provisions is ex¬ 
cluded by tbe Act, as for instance by 

S. 116. 

The Bengal Tenancy Act applies bo a 
proprietor’s private land, and it appears 
to me that a suit by a landlord to eject a 
Don-occupancy raiyab of a proprietor s 
private land on the ground of the exjMra- 
tion of the term of his lease is governed 
by Art. 1 (a). Roh. 3, Ben. Ton. Act. In 

this connexion I would refer to Art. d. 
Sch. 3, which provides a special period 
of limitation for a suit to recover posses¬ 
sion of land claimed by the plaintiff as a- 
raiyat or under-raiyat. There is uo spo- 
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Idial provision in the Act expressly autbo- 
jrizing a raiyat, who has been wrongly 
I ejected by his landlord to bring a suit to 
'recover possession of the land. Bat no 
such provision was required to enable a 
tenant to bring a suit to recover posses¬ 
sion. It has never been suggested that 
Art. 3, Soh. 3, is a dead letter merely be¬ 
cause there is no express provision in the 
Act authorizing a tenant to sue for re¬ 
covery of possession of land from which 
he has been wrongly ejected by his land¬ 
lord. 

Similarly I am unable to hold that 
Art. 1 (a) does not apply to the present 
suit merely because there is no express 
provision in the Act authorising a land¬ 
lord to sue to eject anon-oocupancy raiyat 
of his private land on the expiration of 
the term of a lease. I think it is doubt¬ 
ful whether the legislature intended by 
<be amendments made in l^O? to compel 
a landlord to sue for ejectment of a tenant 
of his private land within six months of 
the termination of the lease held by the 
tenant, and it may be that the result of 
holding that a raiyat of zirat land is or 
may be a non.occupancy raiyat will be 
that landlords will be placed in a less 
favourable position than the framers of 
the Act intended, but we must take the 
Act as we had it; and on a consideration 
of the Act as it now stands it appears to 
me that the only possible conclusion is 
that Art 1 (a), Sch. 3, applies to such a 
suit as the oue now before us. I would 
therefore allow this appeal, set aside the 
decisions of the Courts below, and dismiss 
the suit with osbs in all Courts. 

Chapman, J. —Prior to the Kent Act 
of 1859 raiyats were divided into two 
classes, khulkasht an! paikasht, corres¬ 
ponding roughly to the present classes of 
of occupancy and non-occupancy raiyats. 
Neither class included tenants of the 
zemindar's zirat or demesne: Phillips’ 
Lind Tenures, p. 289. and Tkak^oranae 
Dos^ee v. Hi^he^kur Mookerjei (3). The 
Act of 1852 did not abolish the names 
khudkashband paikasht: sse Bengal Act 8, 
of 1865. The Act of 1859 debned for the 
first time the manner in which a right of 
occupancy could be acquired and the 
vernacular terms gradually fell into dis¬ 
use. The Bdn. Ten. Act. 1885 with which 
weare^ now concerned provided the new 
te^i non.oojiinancv raivat" as a con- 

(3) B. L. H. Sup. Vol. 202=3 \Y. K. Act lO 
RuHogs 29. 

1918 P/51 & 52 


venient symbol for the remainder of the 
raiyats for whom it was desired for the 
first time then to create rights. In my 
opinion a tenant in zirat is prima facie 
not a raiyat: (l) because he has never 
been so regarded; and (2) because he 
neither has rights of occupancy nor has 
been vested with the new non-occupancy 
rights. The classification of tenants in 
S. 4, Ben. Ten. Act, is “for the purpose 
of the Act.” The purpose referred to is 
apparent from the headings ofChs. 3 to 7 
which immediately follow. 

The purpose for which the classibcation 
is made is to introduce tbedebnitionof the 
rights of the various classes of tenants 
and that purpose is exhausted when the 
definition of these rights is completed in 
Chs. 3 to 7. Oh. 11 is headed “Non-accrual 
of occupancy and non-occupancy rights,” 
and dealstherefore with the circumstances 
in which such rights shall not accrue. A 
consideration of the provisions of the Act 
would make it clear that no purpose of 
the Act is served by placing a temporary 
cultivator who is not to have the rights of 
a non-occupancy raiyat under any of the 
classes mentioned in S. 4. If however it 
is thought desirable to classify tenants 
in zirat, they may be called tenure.holders 
as was done by tbe Calcutta High Court 
in Second Appeal No. 2626 of 1901 in the 
case of a cultivator holding fakiraca land 
and in Bandhu Acharja v. Nalhni Bahar 
Singh (4) in the case of a cultivating 
bankidar. For “the purpose” of saying 
that non-occupancy rights shall not 
accrue in the case of a tenancy in zirat, 
S. 116 merely says that Ch. 6 shall not 
apply and some difficulty no doubt arises 
from the fact that there are one or two 
soatberel provisions on the subject of 
non occupancy raiyats which are nob in 
Ch. 6. I do now however attach impor¬ 
tance to this in the preseot connection, 
having regard to the heading of Ch. 11, 
“non accrual of non-occupancy rights” 
which indic>»t03 “tbe purpose” of tbe 
chapter. The heading of Ch. 6 and 
the S. 1, S. 41, indicates that Ch. 6 
was designed to be exhaustive on the 
subject of non-occupancv raiyats. I hold 
by reference to the heading of Ch. 11 that 
by saying in S. 116 that Ch. 6 does not 
apply, it was meant that the tenant 
should not be regarded as a non occupancy 
raiv^t. heading mav be used with 

(4) Ll'JOdl 7 G. h. J. 460. ’ 
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considerable freedom to extend the mean¬ 
ing of a section which follows it. 

The significance of the words ' non¬ 
accrual of non-occupancy rights’* is 
enhanced when it is remembered that 
these words were added to the beading 
in Ch. 11 at the time that Art 1 (a) was 
added to the Schedule. The object of the 
simultaneous change in the heading 
must have been to make it clear that 
the referanca to non-occupancy raiyats 
in Art. 1 (a) was not meant to include 
the tenants dealt with in Ch. 11. It 
should be noted in this connexion that 
the classification in Ss. 4 and 5 was not 
Untended to be scientific or precise. 

For instance, the classification does not 
include the case of a cosharer holding land 
Bu’^ject to payment to his co-proprietor 
under S. 22. There are several other 
k'.nds of tenants nob easily placed under 
any of the classes. If the classification 
be treated as a series of precise defini¬ 
tions, the Act will be misinterpreted. 
As an exanple I may refer to tbs case of 
Bhut Nath Naskar v. Surendra Nath 
Dutt [Bhutnath Naskar v. Manmotho 
Nath Mitra] (5), in which by the appli¬ 
cation of precision the result was obtained 

by one of the Judges that a raiyabi at 
fixed rates is not a protected interest, 
a conclusion which I am entirely unable 
to accept. It is obvious that in order 
to render the Act intelligible Ss i and 5 
must be applied with a reasonable amount 
of elasticity and this is apparent from 
the use of the word primarily and 
fhft rftferenoe to custom in b. o. xo 
apply Art. 1 (a) to the tenants referred 
C- 116 would clearly tend to 

Lioat the obvious purpose “f 
which is to afford some substantial 

to the proprietors of isirab. 

That this purpose will be defeated will 
be evident if the result of applying Art. 1 
(a) to S. 116 is considered. Under the 
law as it stood before the amendment 
of 1907 which introduced Art. 1 (a), 
the main protection conferred by S. 116 
in respect of zirat was that on the expiry 
of an oral or written lease the tenant 
in zirat could ipso facto be ejected at 
any time up to twelve years after the 
expiry of the lease. If the effect of 
Art. 1 (a) is to reduce the limitation from 
twelve years to six months, there remains 
little, if any, special protection for the 
proprietor of zira t. The only distino- 
(6) C1‘*J093 2 I. o. 675, 
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tions remaining between a tenant in 
zirat and a tenant in land not zirat will 
be the following: (l) to enable the pro¬ 
prietor of zirat to eject on the expiry 
of a lease—the lease need not be written 
or registered; (2) an agreement to enhance 
will not require registration; but, on 
the other hand, (3) a tenant in zirat will 
not be liable to ejectment for failure to 
pay rent unless this remedy is provided 
for in his lease; and (4) will not be 
liable to ejectment for refusal to agree to 
enhancement. I cannot believe that the 
elaborate provisions of Ch. 11 would 
have been framed if the only privilege it 
was intended to confer on the proprietor 
of zirat was the use of unregistered docu¬ 
ments. 

The view I have taken is also con¬ 
sonant with what has always been held 
in regard to zirat [Regn. 8 of 1793]. 
True zirat belongs to the zemindar [S. 6, 
Act 10 of 1859] as distinguished from 
the rest of his estate, his rights in which 
are subject to the rights of his raiyats 
[see Regn. 7 of 1799, S. 16, and Thakoo- 
ranae Dossev. Bisheshur Moohherjee (3}j. 
Zirat land is not raiyat land although 
the zamindar may lose bis rights in it 
by treating it as if it was raiyati. But 
if he lets it for a term or from year to 
year, it remains his own andthetenant of 
it is not a raiyat. The custom under 
which a tenant of zirat is not a raiyat 
is a custom recognised in the Act of 1859. 
It was again recognised in the Act of 
1885 by the expedient of placing all 
raiyati rights in two chapters and then 
saying that those chapters shall not 
apply to zirat. It was recognised in 
the statement of the objects and reasons 
of the Act of 1885 and in the account 
of that Act given in the Bengal Admioistra- 
tion Report, 1892-93 [see p. 93]• It 
is recognised in Mr. Finucane’s Tenancy 
Act published in 1904. The custom 
is recognised also by a series of decisions 
both of the Sardar Diwani Adalat and 
of the High Court, a series which 
includes The Great Bent Case of 
1865 [Thakooranae Dossee v. Bisheshur 
Mookerjee (3)1 and continues till thedeci- 
sion of the present question by N\ ^droff6 

and Chaudhuri, JJ.. in 1916 LDwarka 
nath Chowdhury v.* Tafazar Bahaman 
Sarkar (2)]. The series of precedents is 
unbroken save for the obiter dictum of 
Mookerjee. J.. in 1914 [Ganpat Mahton 
V. Bishal Singh (l)], a dictum which it 
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is impossible to reoonoile with his con¬ 
sidered judgment in Jonah AH v. Raki- 
huddin Mallick (6) in 1906, where he 
held that a tenant in zirat is neither an 
occupancy nor a non occupancy raiyat. 
Again it is impossible to apply Art. 1 
(a) as it stands to tenants in zirat in a 
satisfactory manner. There is no diffi¬ 
culty in applying the article to a non- 
occupancy raiyat who enjoys the rights 
provided for in Ch. 6. Six months after 
the expiry of his registered lease, though 
he cannot be ejected upon the ground of 
the expiry of the lease, he can be ejected 
upon other grounds provided for in S. 44. 
for instance, upon the ground that he 
has failed to pay arrears of rent. The 
application of Art. 1 (a) in the case of a 
tenant of zirat would be by no means so 
simple. The following views are possible 
as to his status after the expiry of six 
months from the end of his lease if 
Art. 1 (a) applies to him: 

First, there is the view that Ch. 6, 
then becomes applicable to him. I am 
unable to concur with this view \.Bhug- 
wan Bhagut v. Jug Mohun Roy (7)]. 
There is in the alternative the view that 
he then becomes entirely immune from 
ejectment, a view which would defeat 
the express provision in S. 116 that he 
shall not have a right of occupancy. 
There is another possible view that he 
is liable to ejectment upon any grounds 
provided for in his lease, and there is a 
fourth possible view that he is a tenant 
from year to year upon the terms of his 
lease and that the right to eject con¬ 
tinues to recur at the end of every year, 
and to expire at the end of six months 
from the end of every year. I am con¬ 
fident that if the legislature had intended 
Art. 1 (a) to apply to a tenant in zirat 
they would not havi) left the matter in 
this nebulous condition. I would there¬ 
fore hold that Art. 1 {a) does not apply 
to the present case and dismiss the 
(appeal. This judgment is merely an 
amplification of the judgment of Wood- 
roffe, J., in DwaTkanath ChotodhuTy v. 
Tafazar Rahaman Sarkar (2) with 
which Ghaudhury, J., concurred. 

Mulliclc, J. I agree with the view 
taken by the learned Chief Justice. I 
chink the first point for consideration is 
whether the Bengal Tenancy Act. applies 
a^all to the proprietor’s private lands. 

(6) 11906] 1 G li. J.’aOS; 

(7) fl873] 20 W. R. 808. 
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I am quite satisfied that the answer toi 
this is in the affirmative. Under the! 
permanent settlement regulation [Regn. 8, 
of 1793, Ss. 37 and 39] no land was recog¬ 
nized as a proprietor’s private land 
which was not such on 12th August 
1765, the date of the assumption of the 
diwani, and there is no law recognizing 
the creation of such lands since that 
date. Although the distinction between 
these lands and the raiyati lauds of the 
country was at the time of the settle¬ 
ment a well-established one and although 
there may be some doubt whether these 
lands as well as chakran lands [S. 41 of 
the Regulation] were taken into account 
for assessing the revenue of the zamin- 
dari, yet it is quite clear that both these 
classes of land were annexed to the 
malguzari lands and were made res¬ 
ponsible for the revenue [see S. 37 to 41.] 
What reason is there for bolding that it 
is ^ not open bo a zamindar to create 
raiyati interest in his private lands? 
There is nothing in Act 8 of 1885 to 
support such a view, on the contrary 

S. 116 of the Act clearly contemplates 
the acquisition of occupancy rights under 
certain circumstances and if of occu¬ 
pancy rights, then why nob of non- 
occupancy rights also? 

It is urged that S. 4. Ben. Ten. Act. 
is nob exhaustive and that a raiyat of 
zirat lands belongs to a class by himself, 
who is nob covered by the classification 
into raiyats at fixed rates, occupancy- 
raiyats and non-ocoupancy-raiyabs. Now 
although there are authorities which say 
that the definition of a raiyat is nob 
exhaustive, there is to my knowledge no 
authority which says that the classifioa- 
tiou is nob exhaustive All that the 
authorities say is that S. 4 rather des¬ 
cribes than defines a raiyat and that 
it is nob exhaustive only to the ex- 
tent that a cultivator who may prima 
facie answer the qualifications of a raiyat 
may really turn out to be a tenure-hol- 
der. The scheme of the Act is to deter¬ 
mine the relations between cultivator 
and landlord in every inch of agricultural 
land, and for that purpose it divides the 
former into classes set out in S. 4 and 
declines to recognize any rights or liabi 
lities in relation to the landlord except 
those enjoyed by or imposed upon those 
classes. For this reason the Act omits 
settled raiyats from the classification al 
though by S. 20 it defines such a raiyat. 
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iThe Act intends that as a settled raiyat 
must be either an occupancy or non-occu¬ 
pancy raiyat, or a raiyat at 6xed rates, it 
is unnecessary to make a separate class 
for him. A cultivator may be a settled 
raiyat on zirat lands, but as such he has 
no rights. 

Beliance has been plaeed upon bneo 
Nandan Boy v- Ajodh Boy (8) and on 
Jonah Ali v. Bahihuddin Mallih (6) for 
the purpose of showing that there can be 
no occupancy or non-occupancy raiyats in 
zirat or chakran lands. Now although at 
p. 542 of the first of these cases there is 
an observation to the effect that occu¬ 
pancy or non-occupanoy rights cannot be 
acquired in zirat lands, that expression 
of opinion was clearly obiter and not 
necessary to the decision of the case. In¬ 
deed as an absolute proposition of law it 
is incorrect. The point which their 
Lordships were concerned to decide 
that no tenant brought upon the land by 
a thikadar holding under the proprietor 
under a lease for a term of years can ac¬ 
quire rights of occupancy, for the reason 
that the thikadar could not create any 
interest greater than his own ; and in 
coming to this conclusion their Lordships 
declined to extend the doctrine of ftnad 
Lai Pakrashi'v. Kalu Pramanik ^ 
zirat lands and held that a tenant inducted 

by such a thikadar could not claim rai- 

yati rights in zirat lands, ^ 

character of which was that o P 

pi-ietor should be in khas poaseasion i 

other case too ^ li^e view wa^ex 

pressed by HaringtoD. BodiUy Moo 

r • 1 T «.atfcird to chowkidari onaa- 

kenee, JJ., ^Xiousthab the learned 
ran lands. It la o'mou 

Judges never eannot be 

rule that . for in Ganpat 

SZ Singh (1) one of these 

framed Judges, namely. Mookerjea. 

in!>n«ancy raiyati interest could be ac- 

nuired in zirat lands and was suhje^. to 

the operation of Art. 1 (a). Sch. 3. Ben. 

Ton* Act* • • 

There is therefore in my opinion no 

.ground for the contention that the 

of the land will bar the operation of b. 4, 

Ben. Ten. Act. This view is also sup- 

ported by the history of the legislation 

on the subject. The clasaification of rai- 

yats into raiv ats at fixed rates, o^cupao^ 

(8) [1899] Q6 Oal. 546. 

(9) [1893J 20 Ca). 7C8 (F.B.). 
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raiyats and non-occupancy raiyats was 
made for the first time by Act 10 of 1859, 
but S. 6 of that Act provided that the 
rule that a raiyat who has cultivated land 
for a period of 12 years has a right of oc¬ 
cupancy in the land so long as he pays 
the rent payable on account of the same 

does not apply to khamar, nij job or 5zr 
lands belonging to the proprietor when 
let by him on a lease for a term of years 
or from year to year. The Act nowhere 
stated that a raiyat cultivating a pro¬ 
prietor’s private land was not a non oo- 
cupancy raiyat, and in this respe^ the 
Amending Act of 1869 [Act 8 (B. 0.) of 
1869] does not appear to have made any 
substantial alteration. Such a raiyat was 
apparently liable to ejectment any time 
within 12 years on expiry of his lease. 
He was also liable to have his rent eu- 
hanced upon service of notice. So m 
Janoo Mundur v. Brijo Singh UOnt 
was held that a landlord, seeking to ob¬ 
tain an enhanced rate of rent on aooouub 
of nij-iot land held by a tenant without a 
right of occupancy had no right to obtain 
a judicial enhancement upon the footing 

of a DDtioe under Act 8 (B. C.) of 1869. 
His right according to S. 8 was to make 
his own terms with his tenant, or to turn 

him out of occupation. , 

Considerable diversity of opinion how¬ 
ever began to arise on the point whether 
the raiyat was entitled to ask for an ad¬ 
judication of fair and equitable rent, and 
one of the purposes of enacting Act B of 
1885 was to put the status of non-ooou- 
panoy raiyats on a more satisfactory basis 
in this and other matters. To this end 
the two principal changes introduced 
were (l) that a non-occupancy raiyat 
could be ejected at the will of his land- 
lord only if he was admitted into occu¬ 
pation under a registered lease and then 
only after service of six months notice to 
quit, and upon suit being brought ^i^hm 
six months after the expiration of the 
lease aud (2) that a non occupancy raiyat 
who objected to pay an enhanoed rent 
could have his rant fixei by ths Court ; 
if he refused bo pay he could be ejected. 
The position of raiyats in zirat ^ 

nob materially altered, for we find that 

the provisions of the old Act were practi¬ 
cally reproduced in S 116. which was 

enacted in the ^ occu- 

“NotbiDg in Ch. 5 shall o:>ofet a right of occu 

panoy in, and nothing in On. 6 shall apply o, 
(lOJ [1874] 22 W, R. 548. 
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proprietor’s private lands known in Bengal as 
kbamar, nij or nij-jot and in Bibar as zirat, nij* 
sir, or kamat wbere any sucb land is beld under 
a lease for a term of years or under a lease from 
year to year.” 

And it is to be observed th'at the bene¬ 
ficial provisions of Oh. 6, which amelior¬ 
ated the position of non-occupancy rai- 
yata, weie excluded from operating in 
zirat lands held under a lease for a term 
of years or from year to year. In 1907 
the section was amended and the heading 
*’record of proprietor’s private lands 
was changed into 

“non-accrual of occupancy and non-occupancy 
rights and record of proprietor’s private lands.” 

In the body of the section the area 
saved from the operation of Cbs. 6 and 6 
was widened by the inclusion of lands ac¬ 
quired under the Land Acquisition Act, 
and lands belonging to the Government 
witbin a cantonment. At the same time 
S. 45, which was one of the sections in 
Ch. 6, was wholly repealed. That sec¬ 
tion provided for the service of notice and 
six months’ limitation. The result of its 
repeal was that in suits for ejectment of 
non-occupancy raiyats on expiry of their 
leases service of notice was done away 
with on the ground that it was unneces¬ 
sary and difficult to prove and the provi¬ 
sion as to limitation was put into Soh. 3, 
Art. 1 (a). The question is, what is the 
effect of the repeal on the words : 

“nothing in Ch. 6 shall apply to a proprietor’s 
private lands ?” 

In order to construe the words it is 
certainly not necessary to read them as 
meaning no raiyats shall acquire non-oc¬ 
cupancy rights iu proprietors’ private 
lands held for a term of years. The am¬ 
endment of the beading does to some ex¬ 
tent assist the contention of the respon¬ 
dent before us, bub in the absence of any 
authority I do not think the words of the 
beading should be allowed to affect the 
construction ol the section. In my opi¬ 
nion the body of the section means that 
the rights and liabilities of non-occu- 
pancy raiyats in the matter of paying the 
rent agreed between them and their land¬ 
lord (S. 4 2), enhancement by registered 
agreement (S. 43), ejectment (S. 44), con¬ 
ditions of ejectment on the ground of re¬ 
fusal to agree to enhancement (S. 46) 
shall not be enforced in the case of rai¬ 
yats of private lands. But there are 
other rights and liabilities enjoyed by 
and imposed upon non-occupancy raiyats 
by other parts of the Act and there is 


nothing in S. 116 which excludes the 
operation of those parts of the Act from 
the holdings of non-occupancy raiyats in 
zirat lands hold on a lease for a term of 
years or from year to year. It is quite 
clear that S. 116 itself contemplates that 
in zirat lands both occupancy and non- 
occupancy rights can be acquired under 
certain circumstances, and if it was the 
intention of the framers of the Act that 
in zirat lands beld for a term of years or 
from year to year the cultivator should 
not acquire the status of non-occupancy 
raiyats they have signally failed to^carry 
out that intention. If again their inten¬ 
tion was to recognize the non-occupancy 
status of such a cultivator and to leave 
him in the same position as that in 
which he was before 1885 then, too, has 
the intention failed. Regarded from 
whatever point of view the result 
can scarcely be called satisfactory, and 
this class of cultivator, while excluded 
from the operation of Ch. 6, remains 
within the purview of the ren)aincer of 
the Act and therefore also of Art. 1 (a), 
Sch, 3. The position appears to be 
this. Now, as before 1885, the land¬ 
lord can make successive enhancements 
but the tenant can no longer take ad¬ 
vantage of the protection offered by S. 
13, Act 10‘of 1859 or S. 14, Act 8 (B, 0.) 
of 1869: on the tenant’s failure to pay 
an arrear of rent he can only be ejected 
after decree now, though it was other¬ 
wise before 1685, and a suit for the eject¬ 
ment of the tenant on expiry of his 
lease must now be brought within six 
months and nob 12 years as before. 

The learned counsel for the respondent 
has somewhat ingeniously contended 
that Art. 1-(a) is a necessary and inse¬ 
parable part of S. 44, and if that sec¬ 
tion is excluded the Article must be al¬ 
so excluded. In my opinion this con¬ 
tention is not well-founded. Art l-(a) 
is applicable to every suit in which it 
is sought to eject a non-occupancy raiyat. 
It is nob limited to suits under S. 44 
which are suits brought under the pro¬ 
visions of the Bengal Tenancy Act. A 
non-occupancy raiyat whose lease has 
expired is liable to ejectment on the 
general law as one who has become a 
trespasser. Finally a reference to S. 
180 of the Act which deals with utban- 
di raiyats and raiyats of biara lands 
does, i think, assist ua in elucidating 
the effect in S. 116 of the words “noth- 
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ing in Ohap. 6 shall apply to a prop¬ 
rietor’s private lands.” S. 180, Cl. (2), 
runs thus: 

“Chapter 6 shall not apply to raiyats holding 
land under the custom of utbandi in respect of 
land held by them under the custom.” 

Although the section does not in terras 
say that the raiyat in this case is a non- 
occupancy raiyab the reference to Chap. 
6 implies that he is such a raiyat and 
the farmers of the section therefore 
considered it necessary to provide that 
his rent is liable to be fixed by agree¬ 
ment with his landlord without the 
protections of Chap. 6. If in respect of 
such a raiyat Art. l-(a) applies, and I 
^06 no reason why it should nob, the Ar¬ 
ticle must also apply to the case of the 
appellant before us. Whether the Le¬ 
gislature in repealing S. 45 and remov¬ 
ing the provision as to limitation to the 
Schedule intended to cut down the pe¬ 
riod of limitation and to apply it to a 
larger class of tenants it is nob our pro¬ 
vince to speculate. The Schedule was 
introduced for the first time in^ 1885, 
before which the special provisions as 
to limitation were few and for the most 
part contained in S. 30, Act 10 of 
1859 and S. 27, Act 8 (B. C.) of 

1869. We must interpret the law as 
we find it, and if the result of the 
amendment to Act 8 of 1885 is to place 
the landlord in a worse position than was 
intended, then the only remedy is to 
amend the law. lam of opinion there¬ 
fore that the appeal should be allowed. _ 
Roe. J.— Any one having no previ¬ 
ous knowledge of the subject would say 
upon reading S. 4 that the 

of the Bengal Tonanoy Act there are 
three classes of raiyats: a) raiyats hold¬ 
ing either at a rent fixed in perpetuity; 
(b) raiyats having a right of occupancy 
in. the land held by them; (c) raiyats 
nob having such a right of occupancy, 
and would note that these three classes 
are for the saving of ink and paper call¬ 
ed thereafter raiyats holding at fixed 
rates, occupancy raiyats, and non-occu- 
pancy raiyats. On reading S 0 he 
would note that any one who (i) culti¬ 
vates with his own ploughs, etc. and 
(ii) holds directly under a proprietor is 
a raiyat. He would further note on 
reading Ch. 6 that non-occupancy raiyacs 
have certain privileges, and on coming 
toGh. 11 would note that those pri¬ 
vileges do nob prevail over a definite con¬ 


tract made for the cultivation of pro¬ 
prietors* private lands for a term of 
years, or a definite contract renewed 
from year to year. If asked what might 
be the position of a raiyat ^holding under 
such a definite contract, he would reply 
tha the was a non-occupancy raiyat not 
protected by Oh. 6. On reading Soh. 3 
it would be clear to him that for a suit 
to evict a non occupancy raiyat who 
had, by holding over without permission 
become a trespasser the limitation was 
six months from the date of the trespass. 
On his attention being drawn to the fact 
that S. 45 had been repealed and Soh. 3, 
01. 1 (a), substituted for it. he would say 
that this had been deliberately done with 
the purpose of removing the limitation 
clause from Oh. 6. But for the high 
reputation of those learned Judges who 
have taken an opposite view I should 
have felt that there was no more to be 
said. Their view is, I venture to think, 
born of a misconception of the legis¬ 
lature’ jealousy of encroachment upon 
private lands. More than twenty-five 
years’ experience of the working of 
S. 120 in the Settlement, Sub-Bivisional 
and Civil Courts has taught me that 
when once a proprietor has let out what 
he claims to be private lands it is almost 
impossible for him to prove that they 
are private lands. 

The old law (S. 6, Act 10 of 1859) 

gave a loophole to the proprietor to 
deny occupancy rights to raiyats holding 
over after the expiry of a lease for a 

term of years. It ran: 

“But this rule does not apply to wr land le» 
on lease for a term or year by year. 

To prevent the argument that a holding 
over was equivalent to a letting year by 
year the Act of 1885 deliberately ro-cast 

the phrase and S. 116 runs: 

“VVhen any such land is held under a lease 

for rterm of years or under a lease from year 
to year.” 

Section 8 of Act of 1859 ran: 

“Raiyats not having rights of occupancy are 
entitled to pattahs only at such rates as may be 
agreed on between them and the persons to 
whom the rent is payable.” 

That was the position of non-ocou- 
pancy raiyats until the Act of 1885 6®*^® 
to all, save those inducted under a deh- 
nite contract to cultivation of private 
lands, the protection of Ch. 6. Even for 
those cultivating private lands_ S. 8 
further out down and a proviso adaed 
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that not only the rates but also the term 
must be a matter of agreement. It can- 
not be suggested that in these amend¬ 
ments of the law there was any desire 
to keep saored lands claimed as zirat, niu 
sir, or kamat. On the contrary, it was 
deliberately made as difficult as possible 
to prove that the lands were zirat, and 
deliberately enacted that a tenant taking 
lands proved to be zirat should have a 
clear understanding with the proprietor 
of the term for which he would be per¬ 
mitted to cultivate them. Believing 
this to have been the temper of the 
Legislative Council in 1885 I can see no 
reason for holding that the council in 
1907 would, if it had intended to nullify 
in favour of the proprietor the taking of 
the limitation clause out of Ch. 6 into 
a schedule, have bean content to make 
this intention apparent by such a clumsy 
expedient as the changing of the beading 
of Ch. 6. Anyone not on the look-out for 
veiled intentions would imagine that the 
change was merely an amplification made 
because the old heading referred only to 
Ss. 117—120. The new heading refers 
also to S. 116 and is now complete. 

It is only when words are of doubtful 
meaning that the Courts should look to 
probable intention. Granting that the 
arguments of Woodroffe, 3., g»ve reason 
to believe that the Act is open to an 
interpretation different to that apparent 
on its surface, I am of opinion that the 
most probable intention in placing the 
limitation clause in the schedule was to 
limit the exercise of the proprietor’s 
right to evict a raiyat cultivating private 
lands to six months. It is a fallacy to 
suppose that there is a hardship in reduc¬ 
ing the proprietor’s limitation from 
twelve years to six months. The moment 
the proprietor accepts rent without 
taking a new agreement, the raiyat is 
holding over without a lease and is pro¬ 
tected by Ch. 6. No proprietor could be 
eo foolish as to leave his private lands in 
the possession of a stranger for twelve 
years without accepting rent. Even the 
most exorbitant decree for mesne profits 
for three years would not balance the 
loss of twelve y€ar8’ rent. No sane 
proprietor would fail to sue within three 
years. In the interest of the raiyat the 
proprietor should not be allowed to 
tempt him to continue cultivation with¬ 
out a title and then not only take from 
him by a claim for mesne profits the 
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whole produce of his labour, but also 
ruin him by the costs of the inevitable 
litigation. If a proprietor has any love 
for his private lands he should, be able 
to make up his mind in six months as 
to what he will do with them. If he 
is uncertain of his love for them it is 
open to him to enter into a new agree¬ 
ment with regard to them. If he cares 
so little about them that he cannot be 
troubled to make definite arrangements 
for their cultivation he deserves that 
they cease to be his private lands. 

In considering the intention of the 
legislature we have to consider not the 
intention of the Select Committee but 
those of the council. In the Bill of 1907, 
as laid before the council, there was a 
clause taking the procedure for commuta¬ 
tion of rent out of Ch. 5 into Ch. 8. The 
intention was clearly said in the state¬ 
ment of objects and reasons to be: 

“Under S. 40 only occupancy raiyats are 
allowed to apply for commutation. It seems 
leasonablo that the same privilege should be 
conferred on all classes of raiyats.” 

This proposal was vetoed by the 
council. Surely the council’s attention 
having been drawn to the proposal to 
repeal S. 40, we must presume that 
it was also drawn to the eEfecb of re¬ 
pealing S. 45. I am of opinion that 
the amendment made by the Act of 1907 
indicates a general intention to prevent 
suits for mesne profits against raiyats 
nob having a right of occupancy holding 
over after the expiry of the term of 
their agreement; and, having regard to 
the conditions of agriculture in this pro¬ 
vince, feel strongly that this intention 
has been well expressed by the limitation 
of a suit in ejectment to a period of six 
months from the expiry of the agreement. 
I can find nothing in the Act to indicate 
that proprietor’s private lands are to be 
protected from this general intention. 
I would decree this appeal and dismiss 
the plaintiff’s suit with costs in all 
Courts. 

Jwala Prasad, J. —This appeal arises 
out of a suit in ejectment. The Courts 
below have decreed the plaintiff’s suit, 
holding that the lands were the kamat or 
zirat lands of the plaintiff landlord and 
were settled with the defendants for a 
term of nine years under a registered 
kabuliyab dated 6th May 1903, and that 
the defendants have no right to remain 
in possession of the lands after the ex- 
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piry of tbe term of the lease. The term 
of the lease expired on Slab May 1912. 
The suit ^as instituted on Sth December 
1912, that is, more than six months by 
four days after the expiry of the term 
of tbe lease. The Courts below have 
held that six months’ limitation pres¬ 
cribed by Art. 1 (a), Sch. 3, Ben. Ten. 
Act, does not apply to the case, as 
the lands held by the defendants are 
the proprietors’ private lands described 
as kamat or zirat in S. 120 of tbe Act. 
On appeal to this Court by defendant 1 
Atkinson, J. (see Sivghv. Jagan 
Nath Das (ll) has confirmed the view of 

the Courts below, holding that 
"defendant 1 in pcint of law could not acquire 
in tbe zirat lands of tbe plaintiQ tbe non*oc' 
cupancy right." 

The defendants have preferred a fur¬ 
ther appeal to this Court under tbe 
Letters Patent and repeat their conten¬ 
tion that the suit is barred by Art. 1 (a), 
Sch. 3. The question raised is of the 
utmost importance and is by no means free 
from doubt or difiGculty. Art. 1 (a), Sch. 3, 
requires that a suit “to eject a non-occu¬ 
pancy raiyat on the ground of the ex¬ 
piration of the term of his lease” should 
be brought within six months frono the 
expiration of tbe term. This article 
was for the first time introduced in the 
Schedule by the Bengal Tenancy Amend¬ 
ment Act [r. (B. C.) of 1907] and has 
taken tho place of S. 45 of the Act, 
repealed by the Amending Act. S. 45 of 

the Act ran as follows: ^ 

“A suit for ejectment on tbe ground of tbe 
expiration of tbe term of a lease shall not be 
instituted against a non occupancy raiyat unless 
notice to quit has been served on the raiyat not 
less than six months before the expiration of 
the term and shall not be instituted after six 
months from tbe expiration of tbe term." 

The provisions in S. 46 were two-fold: 
(l) that a notice shall have been served 
not less than six months before the ex¬ 
piration of tbe term; and (2) that the 
suit for ejectment should be brought 
within six months from the expiration 
of the term. The Amending Act re¬ 
pealed the provision regarding the 
notice to quit but retained the pro¬ 
vision regarding tbe limitation for a 
suit for ejectment of non. occupancy 
raiyats on the ground of the expiration of 
the term of the lease. By the amend¬ 
ment in 1907 S. 45 was reduced to a 
simple clause providing limitation for a 
suit for pjectment_a nd was therefore 

(11) L1917] 39 I. 0. 369. 


rightly transferred to and included in 
Sch. 3 as Art. 1 (a) of the Act, read with 
S. 184 of the Act, which deals specially 
with limitation for enits. 

Section 46 occurred prior to its repeal 
in 1907 in Ch. 6 headed “non occupancy 
raiyats.” S. 116 excludes the application 
of Ch. 6 to the proprietor’s private lands 
if any such land is held under a lease for 
a term of years or under a lease from 
y^ear to year. So there was no question 
before 1907 that the limitation of six 
months then provided by S. 46 did not 
apply to a suit for recovery of possession 
of zirat lands held under a lease for a 
terra of years. Tbe question is whether 
the aforesaid Cl. 1 (a) in Sch. 3 would 
apply to kamat of zirat lauds held under 
a lease and the period of 12 years limi¬ 
tation, which prior to 1907 applied to ft 
suit for recovery of possession of zirat 
land, would now be curtailed to six 
months applicable to suits for ejectment 
of non-occupancy raiyats. There is ft 
confiiot in the decisions of tbe Calcutta 
High Court passed since the aforesaid 
amendment of 1907: vide Ganpat Mah^ 
ton V. Eishal Singh (l), Mookerjee and 
Beachcroft, JJ.; Dwarkanath Choivdhur^ 
V. Tafazar Eahaman Sarkar {2), Wood- 
roffe and Cboudburi, JJ. Woodroffe, J.^ 
who delivered tbe judgment in the last 
case referred to the insertion in 1907 of 
the words “non accrual of occupancy and 
non-cccupancy rights" in tbe beading of 
Ch. 11 as one of tbe grounds for the pur¬ 
pose of holding that no rights of occu¬ 
pancy or non-occupancy can accrue in 
kamat or zirat lands when let out for a 
terra of years. 

Formerly the heading of Ch. 11 
“Record of Proprietors’ Private Lands.” 
The words “non-accrual of occupancy and 
non-occupancy rights" were added in the 
beading at tbe same time that the limi¬ 
tation clause in S..46 was transferred to 
Sch. 3. It has been said that the heading 
of a chapter cannot control an enactment 
in a statute. Tbe authorities quoted in 
Maxwell’s Interpretation of Statutes l 82 
(1912]) will show that tbe headings pre¬ 
fixed to sections or sets of sections have 
been frequently used for the purpose ol 
interpreting the meaning scone and in¬ 
tention of statutes. Lord Coke (l.Inst. 79) 
laid down the well-known cannon that 
the recital or preamble of an Act of Parlia¬ 
ment is a kev for opening the meaning 
and intent of the Act. This canon hasl 
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been applied in Rex v. Bigg (12), Hughes 
V. Chester and Holyhead Ry. Co. (13), 
Rayson v. South London Tramways Com¬ 
pany (14), West V. Qwynne (15) and 
Union Steamship of New Zealand v. 
Melbourne Harbour Commissioners (l6). 
Baron Channel in Easternn Counties-etc., 
Companies v. Marriage (17) observed 
as follows: 

“As might have been expected, the enactment 
contained in the statute embrace various objeote 
OT purposes. In different parts of the Act there 
are to be found classes of enactments applicable 
to some special object. Such enactments are in 
many instances preceded by a heading, special 
no doubt in one sense, as addressed to the object 
or purpose, but where not otherwise provided for 
general in its application to enactments passed 
to accomplish the object. These. .... headings 
are not to be treated as if they were marginal 
notes, or were introduced into the Act merely 
for the purpose of classifying the enactments. 
They constitute an important part of the Act 
itself. They may be read, I think not only as 
explaining the sections'which immediately follow 
them, as a preamble to a statute may be looked 
to, to explain these enactments, but as affording 
as it appears to me, a better key to the construo- 
tions of the sections which follow than might 
be afforded by a mere preamble.” 

Id the present case where there is an 
intentional alteration of the heading it 
is impossible to ignore it for the purpose 
of interpreting the meaning, intention 
and scope of the legislature in inserting 
Art. 1 (a), Sch. 3, and in adding at the 
same time the heading to Ch. 11 of the 
Act. If there was any purpose in the 

alteration in the heading, it was abso¬ 
lutely to bar the accrual of occupancy 
or non.occupancy rights in the zirat 
or kbudkasht lands, provided such lands 
are let out by the proprietor under a 
lease for a term of years or under a 
lease from year to year. The alteration 
in the heading does not appear to have 
been considered in the case of Ganpat 
Mahton v. Rishal Singh (l) referred to 
above. To my mind the heading was in¬ 
tended to safeguard against possible mis¬ 
apprehension in the application of 
Art. I (a) of the schedule, which did not 
apply prior to the amendment by express¬ 
ly adding the words to the beading of 
Ch. 11, * non-accrual of occupancy and 
non-occupancy rights. ’ The intention 
of the legislature can well be gathered by 
the express words intheheading of Ch. 11 

Tl2) [17171 24 B. R. 1127. 

(13) Lieei] 31 L. J. Ch. 97. 

(14) L1893] 2 Q. B. 304=62 L. J. Q. B. 693. 

(16) 11911] 2 Ch. 1=80 L. J. Ch. 678. 

(16) (.18841 63 L. J. P. 0. 59=9 A, C. 8C5. 

(17) tieeO] 11 E. R.639. 


as being to exclude kamat or zirat lands 
from the operation of Art. 1 (a) of the 
schedule. I am therefore of opinion that 
the limitation of 12 years is not curtailad 
by Art. 1 (a) prescribing six months limi¬ 
tation and that the article has no appli¬ 
cation to the present case. The condi¬ 
tion prescribed by S. 116 of the Act, 
namely, the letting out of the zirat lands 
for a term of years is fulfilled in this case 
according to the findings of the Court 
below, so that the defendants were not 
non.occupancy raiyats under Art. 1 (a) of 
the Schedule, but were mere trespassers 
upon the land after the expiry of the 
term of the lease. 

Bven irrespective of the heading the 
result to my mind is the same, namely, 
that a person holding the proprietors’ 
private land such as kamat or zirat would 
not be a non-occupancy raiyat within the 
meaning of Art. 1 (a) of the Schedule 
provided the land is let under a lease for 
a term of years, or under a lease from 
year to year. In order to arrive at this 
result one has to look at the history of 
the legislation on the subject. As pointed 
out by my learned brother Chapman, J,,. 
prior to the Bent Act of 1859 there was 
no such classification of raiyats as occu¬ 
pancy and non-occupancy and the raiyats 
were divided into two classss, namely 
"resident cultivators” and ‘non resident 
cultivators.” The regulations relating to 
the Decennial and Permanent Settle¬ 
ments scrupulously protected the right of 
landlords or zamindars with regard to 
the lands in their khas possession. In 
Act 10 of 1859 and in Act 8 of 1869 the 
manner in which a right of occupancy 
could be acquired was for tbe first time 

defined. S. 6 of tbe Act ran as follows: 

“Every raiyat who ehall have cultivated or 
held laud for a period of 12 years shall have a 
right of occupancy in land so cultivated or held 
by him whether it be bold under a patta or not, 
so long as be pays the rent payable on account 
of tbe same: but this ruling does not apply to 
kamat, nij-note, or sir land belonging to the pro¬ 
prietor of tbe estate or tenure and let by him on 
a lease for a term or year by year.” 

It was pointed out in Bhugwan Bkagut 
v. Jug Mohun Roy (7) 

“that the express purpose of the legislature in 
the section was to prevent tbe /.amindar's rights 
in this particular class of land from being invaded 
or restricted by the growth of tbe cccupancy 
rights on the part of a raiyat to whom be bad 
let it for periods equal to or exceeding 12 years; 
Phear and Morris, JJ.” 

The same Judges in Janoo Mundur v. 
Brijo Singh (10) held that a landlord has 
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a right to make his own terms of the 
tenants of nij-jote lands as to enhance¬ 
ment of the rent and that he has no right 
to have a judicial assessment at an en¬ 
hanced rata and that he can turn out the 
tenant of the occupation if the tenant 
does not agree to the rent proposed by him. 
They further held that a tenant who holds 
hover after the expiry of the leas does 
8 5 on the terms on which the land was 
let to him. Similar was the view taken 
recently by Stephen and Doss, JJ., in 
Syed Khalilur Rahman v. Bupan 
Mahton (18), where they held that the 
tenant-defendant had no defence to the 
landlords’ action for recovery of lands 
after the expiration of the lease in 1896, 
as he was a mere trespasser on the lands 
which were kamat. In short the view 
taken in that case appears to be that a 
tenant of kamat land does not acquire a 
right of occupancy by holding it over 
after the expiry of the lease. From the 
above it is clear that the kamat or zirat 
lands of the landlord were protected 
under the Acts of 1869 and 1869 from the 
accrual of occupancy rights by tenants 
holding for a term. Non-occupancy rights 
were not dealt with or defined in those 
Acts. In 1886 for the first time non oc- 
eupancy rights were introduced. Tenants 
under the Act of 1685 are classified under 
the following heads “for the purposesof 
the Act,” namely: (l) tenure-holders. (2) 
raiyats, (3) under raiyats; and raiyats 
again have been divided into threeclasses: 
(a) raiyats holding at fixed rates, (b) oc¬ 
cupancy raiyats, that is to say, raiyats 
having a right of occupancy in the land 
held by them, and (c>, non-occupancy 
raiyats, that is to say, raiyats not having 
such a right of occupancy. 

The classification of tenants in S- 4 is 
not exhaustive. As an instance may be 
mentioned the class of tenants known as 
‘settled raiyats’ under S. 20. It was 
pointed out in Kuldip Singh v. Ghhatur 
Singh Roy (19) that every occupancy 
raiyat, is not necessarily a settled raiyat, 
though every settled raiyat is a raiyat 
of occupancy as the status of a set¬ 
tled raiyat cannot be transferred and can 
■only be acquired by holding some land as 
a raiyat in the village for twelve years, 
whereas an occupancy right may be ac¬ 
quired by purchasing a transferable oc¬ 
cupancy holding. Ch. 3 deals with tenure- 

(l'8ril908] 12C.~w7N7436i 
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holders; Oh, 4 deals with raiyats at fixed 
rates; Oh. 5 with occupancy raiyats; and 
Oh. 6 with non-occupancy raiyats. Thus 
the rights and incidents of each class of 
raiyats have been dealt with in a'separate 
chapter: those of non.occupancy in Oh. 6 
S. 116 of the Act is intended to exclude 
the proprietor’s private lands from the 
operations of Ob. 6 and 6 provided the 
proprietor has taken the precaution indi¬ 
cated by the concluding words of the 
Section i. e, when any such land is held 
underlease for a term of years, or under a 
lease from year to year. The words in 
S.116, namely, “nothing in Oh. 6 shall 
apply to the proprietor’s land’’ can bear 
one and only one interpretation, that no 
right of non.occupancy can arise in lands 
known as zirat or kamat where such land 
is let out by the proprietor for a term of 
years; for in excluding such lands from 
the operation of Oh. 6 it was intended 
that the rights and incidents of non-oo- 
cupanoy raiyats as defined or described in 
Oh. 6 shall not apply to such lands. 
There does not appear to be any other 
interpretation. 

While introducing the “occupancy 
rights” in the Act of 1885 the legislature 
intended that these rights shall not ac. 
orue with respect to the proprietor’s 
private lands in the same way as the oc¬ 
cupancy rights did not accrue in respect 
of these lands prior to 1885. This pro¬ 
tection is expressed in S. 116 of the Act. 
The history of land tenures in the Pro¬ 
vince clearly shows that the lands in the 
khas possession of the zemindars or pro¬ 
prietors were protected by the legislature 
from any rights of occupancy and non- 
occupancy accruing thereon under certain 
conditions as set forth in S. 116. The 
decennial and the permanent settlement 
recognized the distinction between the 
proprietor’s kbas lands and the lands 
which may be said to be the raiyati stock. 
Khamar lands denote proprietor’s private 
lands as distinguished from those let out 
to tenants. The khamar lands have always 
been recognized as being in a special and 
exclusive sense a private property of the 
zamindar as distinguished from all the 
rest, cultivated or cultivable, which may 
be called raiyati land, and in respect of 
which the zamindar’s rights were merely 
to receive a share of the produce or equi¬ 
valent in money: Finucane and Ameer Ali» 
Bengal Tenancy Act, Edn. 2, pp. 533-34. 
It was to protect the latter class of lands 
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The Governor-General in Gounoiljwill, when¬ 
ever he may deem it proper, enaot such regula¬ 
tions as he may think necessary for the protec¬ 
tion and welfare of the dependent taluqdars, 
raiyats, and other cultivators of the soil”. 

In S. 39, Decennial Settlement Regn. 8 
of 1793 the khamar lands were under¬ 
stood to signify lands appropriated to 
the subsistence of zamindars and their 
families. The distinction between such 
lands and the malguzari or raiyati lands 
was recognized and the former was an¬ 
nexed to and assimilated with the latter 
for the purposes of the security of the 
revenue and for such security only Jonah 
AH v. Rakibuddin (6). The raiyati lands 
in the regulation were the lands culti¬ 
vated by residents of village known as 
khudkasbt raiyats and those cultivated 
by the non-residents known as paikasht 
tenants. The enactments passed since 
the Permanent Settlement are all in ac¬ 
cordance with the declaration in S. 8, 
Regn. 1 of 1793, referred to above, and 
were directed to the protection of the 
raiyats with regard to the raiyati lands 
as distinguished from the khamar lands 
Rampini, Bengal Tenancy Act, p. 12. In- 
troduction. The expression in S. 116 
has also been held to mean as barring 
the acquisition of non occupancy, rights 
in proprietors’ private lands: Vide Sheo 
Nandan Roy v. Ajodh Roy (8), where it 
was held that a person brought on the 
malik’s zirat lands by a lease for a berm 
of years cannot acquire any right of occu¬ 
pancy or non-occupancy on the said lands 
and that he is a trespasser only on the 

expiry of the lease and is liable to eject¬ 
ment. 

In Damodar Uarayan v.Dalgliesh[^0) 
their Lordships of the Privy Oounoil, dis- 
agreeing with the Calcutta High Court, 
upheld the decree of the Court below for 
possession claimed by the landlord in res¬ 
pect of zirat lands which were leased to 
the defendants for a term. The Subor¬ 
dinate Judge had expressly held that 
“under S. 116 the defendant is neither an occu¬ 
pancy or non-occupancy raiyat in respect of the 
lands”. 

This statement of the law has nob been 
taken exception to by their Lordships of 
the Privy Council while dealing with and 
affirming his judgment. The effect of all 
the decisions is that the clause in S. 116, 

(20) [1011] 38 0al. 432=9 I. o7^3~(R cT 


acquisition of non-occupancy rights in res¬ 
pect of zirat lands. A (jourt is required bo 
have regard to the custom in determining 
whether a person is a raiyat or not (S. 5 
of the Act). No custom is more certain 
than that a tenant in zirat is not a raiyat. 
This custom has been recognized in every 
text book and in a multitude of enact¬ 
ments and decisions: vide also Sir Court¬ 
enay Ilbert’s Speech on the Tenancy Act. 
The Bengal Tenancy Act does nob pur¬ 
port to be a complete and exhaustive 
Code even in respect of the law of land¬ 
lord and tenant; Kripa Sindhu Mukerjee 
V. Annada Sundari Dehi (21). A person 
holding under a lease for a term of years 
the zirat land is not a raiyat and will 
nob be governed by the Bengal Tenancy 
Act but by general law. He does not be¬ 
come a non-occupancy raiyat after the 
expiry of the lease and is a trespasser 
only. Art. (l) (a) of the schedule, which 
applies expressly tonon-occupanoy raiyats 
does not apply to persons holding under 
a lease the proprietor’s private lands. 
Thus apart from the heading added to the 
section the history of the legislation, the 
object and scope of the Act and the mean¬ 
ing and true interpretation of the actual 
words used in the Act lead to the con- 
elusion that the general limitation of 
twelve years applicable to trespassers 
under the general Limitation Act will ap¬ 
ply and that the new Art. 1 (a) does not 
apply bo the case. 

It cannot be contended that the provi¬ 
sions barring the acquisition of non-occu¬ 
pancy rights cease to apply when the 
tenant holds over after the expiry of the 
term of the lease. S. 61, Ben. Ten. Act, 
clearly lays down that when a tenant 
holds over, the conditions under which 
he held the land in the last preceding 
agricultural year shall be presumed to 
continue. This is also the general prin- 
oiple of bolding over. The authorities 
on the point noticed above both under 
the old and the now Act clearly support 
the view that when the tenant has been 
brought on the land for a term of years 
under the lease, he is a trespasser on the 
land after the expiry of the lease and can 
be ejected if the suit is brought under 
the ordinary law applicable to the evio. 
tion of trespassers, i. e., twelve years 
f rom the expiry of the lease. For the 
(21) [1008] 35 Cal. 34' (F. B.). 
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above reasons I bold that the suit is not 
barred by Art. 1 (a), Sch. 3 of the Act 
and that the appeal should be dismissed. 

V.S./r.k. Appeal allowed. 

A. I. R. 1918 Patna 412 

Ohamier, C. J. A^D Shabpuddin, J. 

Durga Prasad Nath Misir —Defen¬ 
dant—Appellant. 

V. 

Dineshwar Nath Misser and others — 
Plaintiffs—Respondents. 

Appeal No. 1919 of 1915, Decided on 
9th February 1917, from appellate de¬ 
cree of Judicial Commissioner, Cbota 
Naspur, D/- 2nd June 1915. 

Execution—Sale—What passei—Rent de¬ 
cree in respect of whole tenure comprising 
five villages—Tenure described as ‘'Bijulia 
asli mai dakhili * in sale proclamation and 
certificate—Whole tenure passed by sale. 

la a suit f^r the reco%'ery of rent due in res¬ 
pect of the whole of a tenure comprising five vil¬ 
lages, the plaint described the tenure by naming 
only one village as “Bijulia asli mai dakbili” 
The sale prolamation and certidcste in execution 
of the decree obtained in the suit also desoribed 
the tenure as “Bijulia asli mai dakhili.” 

Held-, that the whole tenure passed by the 
sale and not merely the single village Bijulia. 

[P 412 0 21 

Atul Krishna Ray —for Appellant. 

Syed Mahomed Tahir —for Respon. 
dents. 

Chamier, C. J. —This appeal arises 
out of a suit brought by respondents 1—‘6 
for possession of a 1 anna 4 pies share in 
a village called Hebha. They claim title 
to it under a kabala executed in their 
favour in the year 1891 by three persons 
Sidnath, Jagatpalnath and Daleshwar, 
members of the family to which respon¬ 
dents 9. lO and 11 belong. The zemindar 
of the property is respondent 7 Maha¬ 
raja Partab Uda Nath Sah Deo. In 1903. 
the Maharaja brought a suit for recovery 
of arrears of rent due in respect of a 
tenure known as 2 annas 8 pies in lot 
Bijulia. He obtained a decree against the 
recorded holders of the tenure, in execu¬ 
tion of which he caused certain property 
to be sold. The property was purchased 
at the execution sale by the respondent 
Cloete and was by him transferred to the 
appellant, who was impleaded in the suit 
as defendant 6. The decision of the case 
turns on the question, what was put up 
for sale in execution of the decree ob¬ 
tained by the Maharaja. It appears that 
lot Bijulia comprises 5 villages called 
Bijulia, Hetha, Ekaguri, Mariatu and 
Hehal and carries an annual rent of 


Bs. 62. The, property was attached 
under the description of “Bijulia asli mai 
dakhili.” In the proclamation for sale 
the property was described as 2 annas 8 
pies “Bijulia asli mai dakhili,” and in the 
certificate for sale it was described in the 
same way. The purchaser having ob¬ 
tained a certificate of sale applied for pos-^ 
session of a 2 annas 8 pies share of all 
the villages in the tenure and an order 
was passed that he should be put into 
possession of that share and formal pos¬ 
session was delivered to him. But neither 
the petition for possession by the pur¬ 
chaser nor the warrant for delivery of 
possession can be used for the purpose 
of ascertaining what was put up for sale. 
Both the Courts below have held that all 
that was sold was a 2 annas 8 pies share 
in the one village Bijulia. 

It appears to me that the decisions aro 
erroneous. The suit brought by the Maha¬ 
raja was obviously a suit for recovery of 
the rent due in respect of the whole 
tenure. The rent has not been in any 
way distributed between the different 
villages in the tenure and in the ordinary 
course the landlord would proceed to en¬ 
force his decree for arrears of rent by tho 
sale of the whole tenure and not by sale 
of a single village in the tenure. The 
sale proclamation appears to me to place 
the matter beyond any sort of doubt. 
Tbe gross income is given as Bs. 582-9-8^ 
which was the gross income of tbe whole 
tenure. The rent is stated to be Rupees 
62.6-0 which is the rent of the whole 
tenure. The profits are stated to be 
Bs. 520, which are the profits of the 
whole tenure and the property was stated 
to be worth about Bs. 5,200. It appears 
to be perfectly certain that the Court 
intended to put the whole tenure up for 
sale. It has been suggested here that 
the Maharaja was not entitled to bring 
the whole tenure to sale without the 
sanction of the Commissioner. But that 
is not so. What the law in force at the 
time provided was that if the Commis¬ 
sioner thought fit he could prohibit the 
sale of the whole or any portion of a 
tenure. Every reason given by the Courts 
below for the conclusions at which they 
arrived appears to me to be a reason for 
holding that whole tenure was put up for 
sale and not merely village Bijulia. The 
tenure seems to have been commonly 
known as “lot Bijulia,” and this no doubt 
explains the fact that the property sought 
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-to be sold was described both in the plaint 
and elsewhere as Bijulia and the names 
'Of the smaller villages were omitted. I 
attach no importance to the use of the 
word dakhili in the sale proclamation or 
in the application for attachment. The 
word dakhili was probably not intended 
to apply to the villages other than Bij- 
iulia, but it appears to me that the doou< 
ments leave no doubt that the word Bij¬ 
ulia was used to denote the whole tenure 
and not merely a single village Bijulia 
dn that tenure. 

Some of the defendants in the suit 
pleaded that the respondent Cloete did 
not purchase the property for himself 
bat merely as farzidar for the holders of 
iihe tenure. No issue was Gzed upon this 
question and nothing of the kind was 
alleged by the plaintiff, and therefore it 
is unnecessary to obtain a finding upon 
’this question. As in my opinion the de- 
•oision of the Courts below upon the ques¬ 
tion what passed at the sale is erroneous, 

I would allow this appeal, set aside the 
decrees of the Courts below and dismiss 
the plaintiff-respondent’s suit with costs 
throughout payable to the defendant-ap¬ 
pellant only. 

Sharfuddin J. —I agree. 

v.s./r.k. Appeal allowed. 

A. I. R. 1918 Patna 413 
Roe and Ali Imam, JJ. 

E. I. By. Company —Appellants. 

V. 

J ago Bam —Respondent. 

Second Appeal No. 191 of 1917, Deci¬ 
ded on 22ad March 1918, from a decision 
of Disb. Judge, Gaya, D/- lat November 
1916. 

Civil P. C. (1908), S. 100—Wilful negli¬ 
gence—Whether there i« any evidence at all 
to go to jury is question of law—Question 
whether wilful negligence has been esta¬ 
blished is finding of fact. 

In a case where wilful negligence is alleged, 
the question whether there is any evidence at all 
to go to the jury is a question of law, but if 
there is such evidence, the question whether 
wilful negligence has been established, is a ques¬ 
tion of fact. Where there is evidence to go to 
the jury, the High Court will not interfere with 
the finding of fact whether there was or wa^ not 
wilful negligence. [P 415 G 1] 

Shushil Madhab Mullick and Siva 
Narain Bose —for Appellant. 

Bajendra Prasad —for Respondent. 

Roe, J. —The facts of this case are that 
the plaintiff consigned a number of tins 
of ghee from Palmerganj to Calcutta, a 
distance of over three hundred miles. 


Jago Ram (Roe, J.) Palfta 4lS 

Either before the journey oomroenced or 
during the journey, sixty-two of these 
tins weighing nearly a ton disappeared. 
The plaintiff therefore brought a suit for 
damages against the railway. The Courts 
below have made a decree in his favour 
on the ground that although the goods 
were despatched under a risk-note mak¬ 
ing the railway liable only in the case 
of wilful negligence the evidence on the 
record justified the inference that there 
had been wilful negligence. In second 
appeal it is argued that the question of 
wilful negligence is a mixed question of 
fact and law, and therefore this Court is 
required to go into the evidence on the 
record and satisfy itself that legal wilful 
negligence has been proved. Failing that, 
it is urged that there is no direct allega¬ 
tion of wilful negligence in the plaint 
and nothing in the evidence of the plain¬ 
tiff to show negligence at all on the part 
of the railway, and that the Judge if he 
had been assisted by a jury would have been 
required to direct the jury as soon as the 
plaintiff’s case was closed that there was 
no evidence on which they could give a 
verdict. Further it is urged that the 
railway did substantially prove that the 
goods were lost through a running train 
theft, and that the words running train 
robbery which in the risk-note, is a spe¬ 
cific cause of loss against which the rail¬ 
way is protected, includes an ordinary 
running train theft. We may take firstly 
the question whether it was the duty of 
the learned Subordinate Ju3ge in the 
first instance to refuse to go further into 
the case when upon the plaintiff’s own 
evidence there was nothing to show wil¬ 
ful negligence. 

It is true that the learned District 
Judge has recognized that the burden of 
proof wis on the plaintiff to show that 
his case came within one of the excep¬ 
tions stated in this risk note. It also 
may be true that if the defendant com¬ 
pany had when the plaintiff bad finished 
his evidence, adopted the course now 
suggested, that is to say, had it declined 
to enter into evidence and relied upon 
the fact that there was from the plain¬ 
tiff's side no evidence of negligence, the 
Court would have had not option hut to 
dismiss the plaintiff’s suit. Bub the Rail, 
way Company were not content with this. 
It undertook to show that it had taken 
all reasonable precautions. Both the 
Courts below were of opinion that it had 
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entirely failed to show this. The Dis¬ 
trict Judge went further than the Sub¬ 
ordinate Judge. The Subordinate Judge 
on an erroneous application of S. 7G, to 
questions involved in cases in which the 
company is protected by a risk.note, had 
thrown the burden upon the defendant 
of due diligence. The learned District 
Judge set himself to show that from the 
witnesses produced by the defendants 
themselves, there was evidence upon 
which wilful negligence had been proved. 
We are not in sympathy with the argu¬ 
ment of the learned vakil for the appel. 
lants that having all this evidence before 
him the learned Judge should not have 
regarded it at all, but should have deci¬ 
ded the case upon the plaintiff’s evidence 
alone. Having placed the evidence upon 
the record the company cannot say that 
it was not to be taken into consideration. 
Nor are we in sympathy with the sug¬ 
gestion that the plaint itself disclosed no 
cause of action. 

It stated simply that the company 
undertook to carry goods and failed to 
deliver them. The written statement 
stated that as the company was protect, 
ed by a risk-note it was not liable. Had 
the written statement stopped there, the 
case might possibly have been dismissed 
on the pleadings. But the written state¬ 
ment did not stop there. It set forth a 
substantive case that the goods had 
been lost owing to a runnii^g train rob¬ 
bery. It would have been open to the 
company no doubt to confine its written 
statement to the production of the risk- 
note. It would have been the duty of 
the Court to call upon the plaintiff to 
amend his pleadings by specific allegations 
of wilful negligence, but seeing the nature 
of the defence put up by the company, 
there was no necessity for any amend¬ 
ment of the plaintiff’s statement of the 
facts. It has always been held in the Court 
in England that the Judge’s duty is merely 
to say to the juiy that there is or is not 
evidence on the record which they must 
consider. If he rightly directs the jury 
to take into consideration the facts indi- 
cated by the evidence, the verdict of the 
jury as to the bearing of those facts upon 
the question of wilful negligence, is a 
final verdict and cannot be disturbed in 
appeal. The learned Judge set out a 
number of facts apparent on the record 
from which he held that wilful ncgli- 
geuce might be deduced. There had been 


a suggestion in the cross-examination of 
the defendants’ witnesses that the car¬ 
riage door was not locked, and no attempt 
had been made to get rid of this sugges¬ 
tion. This cross-examination also indi¬ 
cated that the only precaution taken 
with this valuable consignment, was the 
affixing of a leaden seal which might be 
broken without difficulty. The discovery 
of the breaking of the seal was made on 
the night upon which the theft probably 
occurred. It was suggested by the learned 
Judge that if proper steps bad been taken 
immediately to check the contents of the 
waggon, the bulk and weight of the goods 
lost was such that prompt action would 
have resulted in the recovery of at least 
a great part of tho stolen goods. Speak¬ 
ing for myself I do not propose to consi¬ 
der for a moment whether or not the 
Judge should have found on these facts 
that there had been wilful negligence on 
the part of the railway. I am certainly 
of opinion that it would have been ex¬ 
tremely wrong for a Judge with all these 
facts npon the record to have informed a 
jury that there was no evidence at all on 
which they could base a verdict. That 
being so, I am of opinion that the learned 
Judge’s decision was a final decision' on 
the question of negligence, and in this 
coDclusion I am fortified by the decision 
in MetropolitanRy, Co. v. Jackson {\) in 
which it is said: 

“In an action arising for personal injuries by 
negligence, it is tho province of the Judge to say 
whether there is evidence from which negligence 
may be reasonably inferred, and of the jury (if 
the evidence is left to them) to say whether it 
ought to be inferred." 

In Vaughan v. Menlove (2) it was 
stated by Tindall, C. J., that: 

"The care taken by a prudent man has always 
been the rule laid down: and as to the supposed 
difficulty of applying it, a jury has always been 
able to say whether, taking that rule as their 
guide, there has been negligence on the occasion 
in question." 

A similar view was taken by the Judi¬ 
cial Committee in Madras Railway Co, 

V. Zamindar of Garvetnagarum (3). At 
p. 282, it is stated: 

"Negligence consists in the omitting to do 
something that a reasonable man would do, or in 
the doing something that a reasonable man 
would not do, in either case unintentionally 

causing mischief to a third party.Their 

Lordships are unable to eay that the case has 
been decided on an erroneous view of the law.i 
On the question of fact whether or not nogligenoel 


(1) 1 

[1878" 

1 3 A. 0.193. 

(2) 1 

T887; 

1 3 Bing. (N. C.) 468. 

(3) 1 

1874] 

1 22 W. R. 279 (P, 0.). 
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vras proved by the evidence, tbey see no sufficient 
reason for departing irom their ordinary rule 
of not disturbing the concurrent finding of two 
Courts.” 

The position therefore is that vre as 
Judges of law have in second appeal to 
decide whether there was evidence to 
put before a jury. I am of opinion that 
there was evidence that should have been 
laid before a jury, and holding that opi¬ 
nion I must decide that the learned Judge’s 
decision on the facts, was a final as a 
jury’s verdict would have been. With re¬ 
gard to the last ground taken it is suffi¬ 
cient to say that theft is not robbery 
unless violence goes with the theft. I 
would dismiss this appeal with costs. 

Imam, J. —1 am in complete agree¬ 
ment with the decision given by my 
learned brother. The second'‘appeal is 
concluded by the finding of fact on the 
question of wilful negligence. The conten¬ 
tion that that question is one that should 
not have at all been treated by the lower 
appellate Court inasmuch as there was 
a total absence of evidence before the 
Court to support the allegation of wilful 
negligence, has little substance. The 
grounds stated in the judgment of the 
learned Judge show that there was evi- 
dence bearing upon the question of wil¬ 
ful negligence. The probative value of 
that evidence was for the Judge to con¬ 
sider. So far as we here are concerned, 
we are bound to accept the decision of 
the learned Judge on the question of wil. 
ful negligence as ascertained by him on 
the evidence. Therefore I agree that this 
appeal should be dismissed with costs. 

V.s./r.k. Appeal dismissed. 
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Roe and Jwada Prasad, JJ. 
Sohagbati —Petitioner. 

V. 

Sourendra Mohan Singh and others — 
Opposite Parties, 


Civil Eevn. No. 217 of 1917, Decide 
on 26th February 1918, from decision < 
Mnnaif, Banka. 

Evidence Act (1872), S. 114—Parly attemp 

ing to rebut presumption that official a< 

has been regularly performed- Court cann< 

itseit give assistance to other s.ae—Execi 
tion sale. 

1 *® ^^presumption under 8. 114 tbi 
' act has been regularly performed bi 

JlSftn Court is attem, 

5 presumption it is not for t{ 
or ^ assistance to the other sic 

SLtUlfv otherwise than irr 

[P 416 0 1 


When a Court sale is challenged it is not the 
business of the Court to collect materials upon 
which the salo may be supported for the sake of 
the reputation of theiCourt [P 416 0 1 ] 

Lain Mahan Ghosh —for Petitioner. 

Naresh Chandra Sinha and Surendra 
Mohan Das —for Opposite Parties. 

Judgment.— We are asked in fevi- 
sion to consider the following judgment: 

“This is an appeal against the decision of the 
Munsif of Banka setting aside a sale held in exe¬ 
cution of a decree. The judgment of the learned 
Munsif deals also with another application to 
set aside the decree. This tends to cause con¬ 
fusion and should not have been done. The 
applicant before him had only a share in the 
land sold and her relations contested the suit 
and appeared in the execution proceedings. 
This has not been noticed by the learned Munsif 
who has dealt with the case in a perfunctory 
manner. The auction-purchaser should have 
been summoned and the sale should not have 
been set aside in his absence. He has appeared 
in this Court and objected to the proceedings 
below and rightly so. There is an order by the 
learned Munsif that the execution record should 
be sent for but strange to say these have not 
been produced and the case has been dealt with 
without them a most uusatisfactory proceeding. 
The question whether the application was barred* 
by limitation has not been considered at all. This 
was necessary,as unless the provisions of S. 18 
Lim. Act the application were applicable is barred 
To talk of the fraud of the decree-holder with* 
out specifying it is to beg the question at issue 
The error in the plaint in describing .the ap¬ 
plicant as a widow cannot be held to be material 
irregularity justifying the setting aside of the 
sale. Nor because the service of sale proclama¬ 
tion and attachment was not proved can fraud 
be declared. The learned Munsif should cer¬ 
tainly have inspected the execution record and 
examined the serving peon. The latter is an 
officer of his Court and the reputation of the 
Court is at slake if the peon is guilty of mis¬ 
conduct. I wish this view were borne in mind 
by judicial officers. It is impossible to support 
the findings of the Munsif. The application 
should have been dismissed as being barred 
This appeal is allowed and the order of the lower 
Court set aside with costs and pleader’s fee 
Rs. 8.” 

We would suggest to the learned Judge 
that a superior Court, when .upbraiding 
a Subordinate Court for perfunctoriness, 
should be particularly careful not to lay 
itself open to the same charge. 

Two applications had been made in the 
Court of the Munsif one for the setting 
aside of a decree obtained ex parte on the 
ground that no summons had been served; 
the other that the sale held in execution 
of that decree be set aside on the ground 
of material irregularities in the conduct 
of the salo. The issues raised on these 
two applications were tried together by 
consent of parties. The learned Judge 
says that this should not have been done 
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because ifc tends to causd confusion. Why 
it should cause any confusion at all we 
cannot see. The whole proceedings were 
closely interwoven. If the decree was 
obtained by fraud the probability that 
the sale was fraudulently conducted was 
enhanced. If it was honestly obtained 
the probability that the sale was hon¬ 
estly proclaimed was also enhanced. The 
learned Munsif found on the evidence 
that the summons in the suit bad not 
been served on the applicant and that 
the sale proclamation had been fraudu¬ 
lently suppressed. He therefore set aside 
both the decree and the sale. The decree- 
holder did not appeal against the order 
setting aside the decree and the original 
suit is we understand now being retried. 
The auction purchaser did not appeal 
sgainst the order setting aside the sale. 
The decree-'holder did appeal. The learned 
Judge says thas the auction-purchaser 
should have been summoned and the 
sale should not have been set aside in 
his absence. The learned Munsif had 
been at pains to record that^ a notice had 
been served on the auction-purchaser 
■and that the auction purchaser had been 
carefully kept out of Court at the in¬ 
stance of the decree-holder with whom 
he was in collusion. The whole judg¬ 
ment of the learned Judge indicates 
that he is of opinion that when a Court- 
sUe is challenged it is the business of 
the Court to collect materials upon 
which the sale may be supported for the 
sake of the reputation of the Court. This 
we consider a view unfair to those who 
contend that asale base been improperly 
conducted. There is a presumption under 

S 114. Evidence Act that an official act 
has been regularly performed bub when 
vn applicant before the Court is attemp¬ 
ting to rebut that presumption it is nob 
ror'bha Court itself to give assistance bo 
-.he other side or to deal with the matter 
otherwise than impartially. The real 
issue in the case was: Were the sale pro¬ 
clamations fraudulently suppressed? The 
learned Munsif found that they were. 
If that is correct the sale was fraudu¬ 
lently held and fraudulently concealed 
from the applicant and limitation saved 
by S 18. The issue has nob been touched 
by the loirno I Judge. All that he says 
that fraud cannot be declared merely 
because the service of the sale procla¬ 
mation has nob been proved and that it 
is impossible bo support the findings of 


the Munsif. We are of opinion not only 
that the judgment is not a judgment in 
accordance with law but also that it is 
no judgment at all. It is merely an in¬ 
dignant protest against the setting aside 
of a sale held by officers subordinate to 
the Judge. The learned Judge had no 
jurisdiction to reverse ithe order of the 
lower Court without writing a judgment 
in accordance with law. We therefore 
set aside the order made and direct that 
the appeal be re-heard. In view of the 
attitude of the learned Judge towards 
the respondent's case we direct that it be 
re hoard by the District Judge of Mon- 
ghyr. 

V.S./b.k. Order set aside. 


A. I. R. 1918 Patna 416 

Mullick and Atkinson, JJ. 
Shiba Das —Appellant. 

V. 

Gajendra Nath Das —Respondent, 
Civil Appeal No. 11 of 1916. Decided 
m 18th July 1917, from decision of 
lolleotor, Balasore, D/- 2nd September 
916 

Bihar and Ori**a Tenancy Act (1913), 
>8. 57. 215. 220 and 221 —Under-raiyati 

nterest is incumbrance —Auclion*purchaier 
lot taking steps to annul incumbrance a» 
.rescribed by S. 221. cannot eject under- 
aiyat under S. 57. 

Aa under-raiyat in occupation of land la an 
QCumbrancer upon such land within the mean* 
QgofS. 216. CP417 0 1J 

A purchaser at an auction-sale has one, and 
nly one, remedy open to him for annulling au 
Qcumbrance, namely that prescribed by S. 221, 
nd in oases where this remedy is not followed 
nd a year is allowed to elapse by the purchaser 
ritbout taking steps to annul the incumbrance 
Oecting the lands or interest he has purchased, 
e is not entitled to eject the under raiyat under 
, 57 of the Act. If the purchaser does take the 
tens open to him to annul the incumbrance and 
he under-raiyat refuses to give up possessum 
onsequential thereon, be can be ejected under 
, 57 but if the purchaser does not avail himself 
f the only remedy which is open to him he is 
lot entitled to eject the 

S. N. Sen Gupta—lor Appellant. 

B.N Sinff/t—for Respondent. 

Judgment. —The plaintiff in this suit 
eeks to eject tbe defendant from the 
and in suit of which he is in occupation 
,s an under-raiyat. The facts shortly 
,re as follows: The plaintiff purchased 
he occupancy right in the land in suit 
,fc a rent sale held on 1st February 1915. 
?be original tenant fell into arrear in 
payment of his rent; and one of the 
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cosharer landlords institoted a suib for 
the recovery of the arrears of rent due, 
making the other cosharer landlords de> 
fendants with the tenant, and obtained a 
decree for, it is alleged, part of the total 
rent. We must take it, having regard to 
the course which the case has pursued in 
both the lower Courts, that the decree 
which was obtained in the suit against 
the original tenant was a rent decree; 
and that the sale which took place on 
Ist February 1916 was a sale in pur¬ 
suance of a rent decree. At the sale the 
plaintiff became the purchaser of the oc¬ 
cupancy interest in this holding. At the 
date of sale there was on the holding an 
under-raiyat who was in possession of 
the entire bolding and who is now the 
defendant in this suit. The holding was 
about 10 to 11 acres in area; and the 
learned Deputy Collector has found that 
the entire holding of the original tenant 
was sold at the sale held on 1st February 
1915. The present plaintiff seeks to 
eject the defendant from the lands in suit 
relying upon S. 57, Orissa Tenancy .Act 
and he alleges that he has served the 
notice required by S. 57, Orissa Tenancy 
Act upon the under-raiyat and that there¬ 
fore he is entitled to maintain this action 
for ejectment. 

The case put forwardby the defendant, 
the under-raiyat, is that this action is 
not maintainable having regard to the 
special provisions of S. 215 read in con¬ 
junction with Ss. 220 and 221, Orissa 
Tenancy Act. The learned Collector, dis¬ 
agreeing with the opinion of the Deputy 
Collector, has held that the plaintiff is 
entitled to seek relief under S. 57. The 
Deputy Collector on the contrary held 
ihat the provisions of S. 57 did not 
apply; and that the rights of the parties 
were governed by the true interpretation 
of Ss. 220 and 221, Orissa Tenancy Act. 
S. 215 of the Orissa Act, defines what an 
'*inoumbrance” is; and undoubtedly an 
under raiyat in occupation of land is an 
incumbrancer upon such land within the 
meaning of S. 215, Orissa Tenancy Act, 
and upon this point there seems to be no 
controversy. Therefore we may take it 
that over the lands in suib there was an 
incumbrance to the extent of the interest 
of the under raiyat therein. That being 
so, Ss. 220 and 221 regulate in what way 
and in what manner the incumbrance 
can be gob rid of by an auction-purchaser. 
He is not in the same position as the 
1918 P/53 & 64 


original intermediate landlord, viz. the 
original tenant. The Act has provided 
that his rights are to be something less. 
But it appears that if an auction-pur¬ 
chaser desires to annul an incumbrance, 
the Act specifically prescribes what steps 
are to ha taken by him for doing so and 
the Act is careful to specify that by no 
other steps and by no other means can 
the incumbrance be annulled or got rid 
of. S. 220, sub-S. (2), runs as follows: 

“The purchaser at a sale under this section 
may, in manner provided by S. 221, and not 
otherwise, annul any incumbrance on the 
holding.*' 


-J 


A 


I take that section to mean that it is 
incumbent upon the auction-purohaser, if 
he desires at annul an incumbrance, to 
follow strictly the procedure prescribed 
by the section. S. 221 prescribes that 
when a purchaser desires to annul an in- f . t 
oumbranoe he must do so by serving a \ ® 
notice withiu oue year froiii llie date of 
sale, or the date upon which be first had 
notice of the incumbrance, through the 
Collector upon the incumbarncer. Now 
it is not contended here for one moment 
that the procedure prescribed by 8. 221 
was followed. On the contrary, it is 
contended by the plaintiff that he baa 
served a notice within the meaning of 
S. 57 and that no other notice is neces¬ 
sary, and that he is entitled to maintain 
the present suit. This is a case of first 
impression; but it appears to ns upon a 
fair and reasonable interpretation of the 
Orissa Tenancy Act that what was in¬ 
tended was that a purchaser at an auc¬ 
tion sale had one and only one. remedy 
open to him for annulling an incum¬ 
brance, namely that prescribed by S.221; 
and that in cases where this remedy is 
not followed and a year is allowed toj 
elapse by the purchaser without taking 
steps to annul the incumbrance affeotiiig 
the lands or interest he has purchased, 
the purchaser is not entitled to eject the 
under-raiyat under 8. 67 of the Act. No' 
doubt, if the purchaser did take the stepsj 
open to him to annul the incumbrancej 
and the under-raiyat refused to give up 
possession consequential thereon, the 
under raiyat could be ejected as a tres 
passer under 8. 57 of the Act; but if, as 
in this case, the purchaser does not availi 
himself of the only remedy which isi 
open to him he is nob enbiblel to ejeot| 
the under-raiyat in any other way. Thei 
opinion which we have formed corrcs.j 


o 

sc 


Hio-h Court. 
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pon'ls with the interpretation given to 
the corresponding enactment in the Ben¬ 
gal Tenancy Act in Janahi Nath Hore 
V. Prahhasini Dasi (l). We think that 
the conclusion at which the learned 
Deputy Collector arrived was right. No 
doubt his judgment leaves much to be 
desired as to its form and method of ex¬ 
pression; but upon a careful considera¬ 
tion of the law and the facts we think 
that he was right in dismissing the plain¬ 
tiff's suit. 

We accordingly set aside the order of 
the lower appellate Court and allow this 
appeal with costs. 

v.S./R.k. Appeal allowed. 

43 O.iT. 178=30 I. C. 888. 
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Muliick and Thornhill, JJ. 
Dalip Narain Singh —Petitioner. 

V. 

Baijnath Goenka —Opposite Party. 
Civil Kevns. Nos. 240, 255 and 286 of 
1917, Decided on 27th May 1918, from 

order of Sub Judge. Monghyr. 

Civil P. C. (5 of 1908), S. 151- 

Emecution-Sale aek aside by execution 
Court — Purchase-money wilhdrown 
auction-purchaser—Sale confirmed by High 
Court—Auction-purchaser is bound to 

purchase-money— Proceedings for 

of money-court should not enter into ad¬ 
judication belv/een— auction-purchaser and 

"'"D"auc'tion sale v.as set aside ^nd the auction 

parchaeor was allowed to rt Su^ 

xaoney which he had deposited m Court. Sub 
oeauontlv the order setting aside the sale was 
by the Hish Court and the sale was con- 

“'TeW-’'tha?triuotion-purchaser was bound to 
refund the purchase-money which he had 

°“^'no''un ^cordanee with jnstioe, eqnity and 

goodconscienwth^^^ taken out 

proceedin, should enter into an 

"‘Syndication Vtwcen the auction-purchaser and 

proceedings but is alleged to be the 

Jagannath Prasad, Fakhrud- 
din, Bamprasad and Sivanandan Bat 
-* for Petitioners. 

Purnendn Narain Sinha, Naresh 
Cha^idra Sinha, Sisir Kumar 3IUter 
Jadubans Sahay and Opendra Nath 

Ohatterjee—tor Opposite Party. _ 

MuUick J—These applications for 

revision arise out of a sale held in 1908 
in execution of a decree obtained by the 
■ lecree-hoider Baijnath Goenka against 
lieMobunt of Shuja Asthal. At that 


sale one Makhu Lai, an opposite party in. 
Oivil Revision No. 240 of 1917, pur¬ 
chased 15 lobs for Rs. 36,431, while' 
Bikramajib Singh, petitioner in Civil! 
Revision No. 286 purchased 6 lots for 
Rs. 2,425 and Jagarnath Das, petitioner in 
Civil Revision No. 256, purchased 7 lobs 
for Rs. 6,476. The Subordinate Judge 
however set aside the sale. The decree- 
holder then appealed to the High Court 
of Calcutta with the result that on 4th 
February 1913 the decision of the Sub¬ 
ordinate Judge was set aside and the case 
remanded to him for disposal. The Sub¬ 
ordinate Judge, therefore, on 10th May 
1913 conSrmed the sale. Meanwhile 
the auction-purchasers had after tbe sale 
was first set aside by the Subordinate 
Judge, withdrawn their purchase moneys* 
The decree-holder therefore after the 
sale was finally confirmed, called upon 
them, on 14th May 1913, to refund the 
moneys they had withdrawn. They ap¬ 
peared and made various objections and 
so far as Bikramajit and Jagarnath Dase 
are concerned, there were no complica¬ 
tions and an order was made against them 

as prayed for. 

In regard to Makhu, however, the 
matter is not so simple. Makhu filed his^ 
objection on 13th June 1913. On 2l8t 
April 1914 the decree-holder conceived 
the idea of joining one Dalip Narain. the- 
petitioner in Oivil Revision No. 240, on 
the footing that Makhu was a benamidar 
at the auction in his behalf. On 8th 
Au‘»ust 1914, the Subordinate Judge re¬ 
jected the decree-holder’s prayers for 
leave to make Dalip Narain a party in. 
the restitution proceedings. The decree- 
holder appealed to the High Court and 
succeeded, and it was directed in the- 
absence of Dalip Narain that he should bfr 
joined but should be free to raise whatever 
objections he thought fit. The Sub¬ 
ordinate Judge has. in spite of Dalip 
Narain’s protest, now held that Dalip 
Narain was the real auction-purchaser 
and has directed him to refund the 
amount withdrawn by Makhu. Hence 
these revision applications by Dalip 
Narain, Bikramajit and Jagarnath Das. 

It will be convenient to deal first of all 
with the grounds which are common to 

the three applications. 

The first ground is that neither Makhu 
nor Bikarmajib nor Jagarnath Das were 
joined as parties to the order of the High 
Court of 4th February 1913, and that 
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therefore they are not bound by the order 
of 10th May 1913, confirming the sale. 
fThe reply to this is that under the Civil 
Procedure Cod© of 1882, which seems to 
have been the Code applicable to the ap¬ 
peal when it was filed, the auction-pur¬ 
chaser was not a necessary party. 
Surendrci Mohini Deviy. I/oharamChat- 
topadhya (1) is authority for this pro¬ 
position. The auction purchasers there¬ 
fore are bound by the order of confirma 
tion. 

The next objection is that the Subordi¬ 
nate Judge should not in the exercise of 
hia inherent jurisdiction under S. 161, 
Civil P. C., have directed the refund. 
The rejjly to this is that the order for 
refund was in accordance with the prin¬ 
ciple laid down in Sukhdeo Dass v. Rito 
iSingn (2). In roy opinion the Subordi¬ 
nate Judge was right in correcting what 
amounts to an abuse of the process of the 
Court. The third ground is that no in¬ 
terest should have been ordered and that 
in any event it should be charged, not 
from 2l8t May 190S which was the date 
of withdrawal, but from lObh May 1913, 
which was the date of confirmation of 
the sale. The reply is that the auction- 
purchaser is liable to pay interest if he 
was in possessioD of tho property as well 
as the money. Whether he was in pos¬ 
session is a question of fact, into which 
we cannot enter in revision. We cannot 
therefore interfere with the learned Sub¬ 
ordinate Judge’s order in this respect. 
The result is that the applications in Civil 
Bevisions Nos. 255 and 286 of 1917 must be 
dismissed with costs. Hearing fee Rs. 16 
each. Tliere remains the application in 
case No. 240. In this case the matter is 
complicated by the introduction of Dalip 
Narain. Makhu appears as one of the 
opposite parties and submits that having 
been allowed to draw out the money 
without objection 10 years ago, it is not 
equitable that he should have to return 

injustice in this, but his 
liability is not the matter with which we 
are concerned in the case before us. We 
are concerned only with the propriety 
of the order made against Dalip Narain. 

Now it does nob seem to me to be in 
accordance with justice, equity and good 
conscience that in a summary misoellane- 
ou3 procee ding for refund of money taken 

(1) L1U12J 39 Oal. fi87=lTl C~67 

W. 551=39 


out by an auction purchaser, the Court 
should enter into an adjudication between 
the auction.purchaser and a person who 
is strictly no party at all to the proceed¬ 
ings. Mr. Pugh cn behalf of the decree, 
holder relies on Puran Chand Bold v. 
Surendra Narain Singh (3). but that 
case turned on the construction of S. 73 
Civil P. C., 1908 and the learned 

Judges there held that a decree-holder 
who came in under that section for rate¬ 
able distribution must be a real decree- 
holder and that the Court could inquire 
whether or not be was a benamidar for 
the judgment debtor. That case there¬ 
fore does nob assist ns here. On the 
other hand Nagendra Bala Dassi v. De~ 
bendra Nath (4) comes somewhere near 
this case and shows that an execution 
Court cannot adjudicate upon a question 
of benami between ihe apparent decree- 
holder and a third party. I think that 
I should also refer to one other case, 
though it has not been cited by either 
party. In Jointee Chunder Sein v 
Amindo Ijal Bossib), where the plainl 
tiff sued in ejectment and failed, and 
where the defendants asked the Court to 
throw- the costs of the suit on a third 
party, alleging that he was the hidden 
plaintiff, Phear. J.. sitting on the origi 
nal side of the High Court of Calcutta 
held^ an enquiry into the third party’s 
privity with the apparent plaintiff and 
finding that he had through the apparent 

upon the Court 
directed the costs to be levied from this 
third party. But here Dalip Narain is 
not shown to have been guilty of any 
fraud or of any abuse of the process of 
the Court. Nor is there any question 
here as to costs. I cannot persuade my¬ 
self that equity, justice and good con 
science require that he should be fixed 
with liability for a large sum of money 
on the very meagre evidence which has 
been accepted by the Subordinate Judge 

In my opinion this is not a case for any 
further extension of the inherent juris 
diction of the Court. I think the fairer 
course would have been to order Makhu 
Dal to refund the money aud if he failed 
to do so, to leave the rtecrce-hoider tc 
bake such other stops as he thought fit in 
the civil Courts against Dalip Narain 
ln_ my opinio n the Subordinate Judge in 

(3) [1912'1 16 I. O. 795. ’ 

(4) U918] 44 I. C. 18. 

(5) 14 W. R (O. C.) 1. 
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exercisii^g bis inherent powers against 
Ealip Narain assumed a jurisdiction 
which lie did not possess and his order 
■must therefore be set aside. The appli¬ 
cation is allowed with costs. Hearing 
fee Rs. 16. 

Thornhill, J .—I agree. 

V,s./r.K. Application allowed. 
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Atkinson and Jwala Prasad, JJ. 

Balak Singh —Appellant. 

• 7 . 

Emperor—Opposite Party. 

Criminal Revn. No. 172 of 1917, De¬ 
cided on ^Oth August 1917, from order 
of Asst. Sess. Judge, Saran, D/- 3rd July 


1917 

Criminal P. C. (1898), S«. 284 and 285- 
Trial with aid of only one official a*«es*or 

is illegal. j „ 

The trial of an accused person was fixed tor a 

certain date when only one duly qualified asses¬ 
sor was present in Court and capable of acting as 
such whereupon the Judge ordered another per¬ 
son who happened to be present m Court but 
who was not on the official list of assessors to 

act as an assessor' , ^ x... 

Held: (l) that having regard ot 

Sion of S. 284, the trial was illegal; 420 0 2] 
(2) that S. 2P5 was inapplicable to the case, 
inasmuch as the trial started with only one duly 
qualified assessor and was altogether 
and contrary to law. 

S. Sinka—ior Appellant. 
Fakhruddin—ior the Grown. 
Atkinson. J. —In this Criminal Appeal 
No 172 of 1917 a very ingenious point 
has been taken by Mr. Sinha on behalf 

of the accused person Balak Singh, who 

was charged and convicted under S. 467. 
I P. 0.. of forgery, in respect of a baud- 
note for a sum of Es. 200. The trial of 
the accused was fised for a certain date 
when only one duly qualified assessor was 
present in Court and capable of 
ruoh- whereupon the Judge ordered any 
other person who happenea to be present 
in Court, whether on the official list ot 
assessors or not. should be required to act 
as au assessor. A certain gentleman who 
was present in Court was brought before 
the Judge and was compelled, though not 
an official assessor; to act as an assessor. 
TiiG person who acted as such assessor 
Nvas nob a person summoned or chosen 
from among the official list of persons 
appointed to act as assessors for the year 
1917 prepared by the District Magistrate 
in conjuuction with the District Judge. 
The trial started thus with only one per¬ 
son as an official assessor and the trial 


proceeded and terminated with only one 
person presuming to act as an assessor. 

It is quite clear that a trial institutedj 
in such a form is clearly illegal. S. 284 
provides that 

‘*when the trial (is to be held with the aid of 
assessors, two or more shall be chosen, as the 
Judge thinks fit from the persons summoned to 
act as such. 


Now clearly under the provisions of 
S. 284, Criminal P. 0.. the trial was 
not valid; and Mr. Fakhruddin on behalf 
of the Crown frankly admits that only 
one person acted as assessor throughout 
the trial and that the other person who 
purported to act as an assessor was not 
upon the official list of persons appointed 
for the year 1917, though be had been an 
assessor in the previous year and was not 
summoned to act as such for the year 
1917. Mr. Fakhruddin attempted to rely 
upon S. 285. Obviously S. 286 has no 
application to the facts of the present 
case. That section provides that if lu 
the course of a trial with the aid of asses¬ 
sors, at any time before the finding any, 
assessor is from sufficient cause prevented 
from attending throughout the trial, or 
absents himself, and it is not practicable 
to enforce his attendance, then the trial 
may proceed with one assessor. Hero 
the trial proceeded with only one official 
assessor, and not with two duly quali¬ 
fied assessors, hence the trial was utterly 
abortive and contrary to law. The cases 
of Khub Singh v. Emperor (l) and Man 
Singh v. Emperor (2) are authorities on 
the point and clearly govern the case. 
Mr. Fakhruddin does nob seem to con- 
troverb the facts stated by Mr. Sinha and 
upon the facts as stated it is quite clear 
that the conviction of Balak Singh, the 
petitioner, cannot stand. W^e think that 
the proper order that we should make is 
that the conviction and sentence pro¬ 
nounced by the Assistant Sessions Judge 
on 3rd July 1917 be quashed and that the 
conviction and sentence be set aside, and 
we direct that the District Magistrate 
shall take such steps as he may be ad¬ 
vised to try Balak Singh again on the 

charge of forgery. 

Jwala Prasad, J. I agree. 

v.s./r.K. Conviction set aside. 


(1) 11910] 13 0.0. 337=11 Ct. L. J . 724=8 

I-C. 874. , 

(2) [1913] 35 All. 570=21 I. 0. 891=14 

Ct. L. J. 654. 
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Roe and Coutts, JJ. 

Basawan Singh aud others —Appel¬ 
lants. 

V. 

Gangaphal Rat and others —Plaintiff 
and Defendants—Respondents. 

Second Appeal No. 108 of 1917, Deci¬ 
ded on 16th July 1918, from decision of 
Dist. Judge, Shahabad. 

(a) Mortgage—Execution of mortgage de¬ 
cree. 

Fioperfcy passing in execution of a mortgage 
decree is dependent upon the terms of the plaint, 

rp 421 C 2] 

(b) Mortgage—Suit on—Prayer by plaintiff 
for sale of property subject to prior lien— 
Auction-purchaser cannot dispute subsis¬ 
tence of lien. 

Where in a mortgage suit the plaintiff prays 
for the sale of the property .subject to a prior 
lieu, it is not open to the auction-purchaser in 
execution of the decree obtained in that suit to 
dispute the subsistence of the lieu. [P 421 C 21 

(c) Transfer of Property Act (1882), S. 76 
—Mortgage extinct—S. 76 does not apply. 

Section 7C dues not apply to a case where the 
mortgage has to fact become extinct. 

(P 421 0 2; P 422 C 1) 

Kulwant Sahai and liai Guru Saran 
Prasad — for Appellants. 

Parameshwar Dayal —for Respondents. 

Roe, J .—The facts relevant to the 
decision of this case are as follutvs: 

In 1884 the plaintiffs, with other co. 
sharers who were no parties to the two 
cases before us, took a usufructuary mort. 
gage of 42 bighas of land for a considera¬ 
tion of Rs. 2,372 and between that date 
and 1891 advanced sums amounting to 
Rs. 1,084 on simple mortgages on the 
IB-annas of the village. On 30th July 
1897 one Jakhar Mian took a second mort¬ 
gage upon the 16 annas of the village and 
subsequently brought a suit and made 
the present plaintiffs parties to that suit, 
on the ground that they were purchasers 
of a part of the mortgaged property, and 
praying that the property might bo sold 
subject to the plaintiffs' prior mortgage. 
The purchase referred to in this plaint 
was made on Ist April 1898, and by that 
purchase the several mortgagees took 
each to themselves a definite share in the 
village on a consideration of a definite 
sum of money admitted by the mortgagor 
to be due at that date on that part of the 
property transferred to each of the plain¬ 
tiffs. The learned Munaif was of opinion 
that this splitting up of the mortgage, 
the conversion of bighas into annas and 
the reduction of the property, 16 annas, 
^o the property sold, approximately six 


annas resulted, in a transaction not cov¬ 
ered by S. 101, T. P. Act, and in addi¬ 
tion relied on the oral statement made 
by the plaintiff himself to the effect that 
the lien on the mortgaged property was 
destroyed by the sales. The learned Dis¬ 
trict Judge was of opinion that the mat¬ 
ter could nob be open to question, for the 
reason that by virtue of the decree made 
in Jakhar Mian’s suit upon his mortgage 
it was res judicata that the plaintiffs’ 
lien still subsisted upon the property. 

The auotion-purohaserat Jakhar Mian’s 
execution of his mortgage decree appeals 
against the order of the District Judge, 
on the ground, firstly, that the decision 
of the learned District Judge upon the 
question of res judicata was wrong, and 
secondly, on the ground that the Munsif’s 
decision upon the question of the effect 
of S. lOl was right. It is settled law 
that property passing in execution of a 
mortgage decree is dependent upon the 
terms of the plaint. In tlie plaint in the 
suit of Jakhar Mian and here the learned 
Munsif had made an error; it was clearly 
stated that the plaintiffs now before us 
were purchasers of a part of the mort¬ 
gaged property. 

The learned Munsif says that the plaint 
in the former suit does not show that 
Jakhar Mian and others bad anv know- 
ledge of the plaintiffs’ purchases. The 
learned Munsif is wrong. Obviously the 
present plaintiffs would not have been 
described as purchasers in that suit if 
Jakhar Mian had not been fully aware of 
the fact that they were no longer mort¬ 
gagees, but had made a purchase of the 
property in extinction of the mortgages 
themselves; and having regard to the 
frame of the relief sought in the suit upon 
the mortgage, 1 am of opinion that the 
present defendants cannot contest the 
lien actually imposed upon the property 
in the plaint itself. The plaint having 
asked for the sale of the property subject 
to Jakhar Mian’s lien, tlie auction-pur- 
chaser could not take it free of that lien. 
The only question therefore to decide is 
that of the account to he made. There 
is no definite ground of appeal upon the 
manner of making up the account in the 
decree by the learned District Ju.dgo. It 
was suggested only that credit should be' 
given to the defendant of the profits madei 
from the property since the entry of thei 
plaintiffs into possession. This suggestion 
is based on S. 76, T. P. Act. Tliis sec- 
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ces. The mortgage is in fact dead and 
from the date of the purchase the plain¬ 
tiffs were no longer mortgagees. The 
lien surviving under S. 101 survives in¬ 
tact. The defendants were required to 
redeem at the sums actually due at the 
time of the plaintiffs’ purchase. Mr. 
Parmeshwar Dayal has shown us an ac¬ 
count from which we are satisfied that 
this liability had been accurately esti¬ 
mated in the deeds of sale, and nothing 
has been suggested on the other aide to 
show this account to be inaccurate. I 
would therefore dismiss this appeal with 
costs. 

Coutts, J.—r agree. 

v.s./r.k. Appeal dismissed. 
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Dawson-Miller, C. j. and JwaijA 

Prasad, JJ. 

E. G. Stoneioigg —Defendant — Appel¬ 
lant. 

V. 

Divarka Singh and others —Plaintiffs— 
Bespondents. 

Appeal No. 53 of 1917, Decided on 
17th April 1918, from original decree of 
Dist. .Tiidga, Darbhanga, D/- 2od Febru¬ 
ary 1917. 

(a) Landlord and Tenant—Tenancy right 
—Nature of—Lease in respect of share in 
zamindari— No specific land mentioned 
which lessee has to cultivate—Lease only 
creates tenure—Bengal Tenancy Act (1885), 
S. 22. 

Where a lease is executed in respect of a 
certain share in zamindari and no specific land 
is mentioned in the lease which the lessee has 
to cultivate, the lease creates only a tenure. 

CP 425 0 1] 

(b) Landlord and Tenant — Occupancy 
rights—Tenure-holder cannot acquire oc’ 
cupancy rights in lands comprised in Ijara— 
Bengal Tenancy Act, (1885), S 22. 

A toaurG-hcilder cannot acquiroa right of oc¬ 
cupancy in the lands comprised in his i]ara 
or farm while holding the village as an ijaradat 
or a farmer. CP426 0 2J 

(c) Bengal Tenancy Act (1885), S. 22 
To determine whether right conferred by 
lease is that of tenure holder, intention of 
parties should be looked into. 

Id order to determine whether the right con¬ 
ferred by a ioase is that of a tenure-holder under 
the Bengal Tenancy Act, the intention of the 
parties has to be looked into. The principal 
object of giving the lease of an entire village 
or t share therein is to enable the lessee to col¬ 
lect rents from tenants. The fact that the 
los«ce may bring under cultivation some lands 
in the village will not alter the character of 
tbu tenure created by the lease. There can be 
no lease for the purpose of cultivation in a 


specified in the lease. LF 425 0 11 

A lessor, who is a part proprietor in an ijmali 
or joint village, has no right to create any right 
in respect of any specific lands in the village 
to the prejudice of the other co proprietors, 
without their consent. [P 426 0 2] 

(d) Landlord and Tenant — Occupancy 
rights — Co-proprietor cannot acquire oc¬ 
cupancy or non-occupancy rights in village* 

A co-proprietor in a village cannot acquire 
any occupancy or non-occnpaucy tight in the 
village, [P 426 0 23 

Bajendra Prasad —for Appellaot. 

Ganesh Dutt Singh —for BespondentB. 

Dawson Miller, C. J. —I'have had an 
opportonifcy of consulting with ray 
learned brother in this case and I en¬ 
tirely agree with the judgment he is 
about to pronounce. 

Jwala Prasadi J. —This appeal arises 
out of a suit brought by the plaintiffs 
for partition of their share in Mouza 
Damodarpore, Ghak Giasuddin, bearing 
Tauzi No. 4044. The said viliage is held 
by the plaintiffs and the defendants as 
follows: The plaintiffs have a share of 
two annas odd, defendant 1, first party, 
four annas odd, defendants 2 to 12, se¬ 
cond party, four annas odd and defen¬ 
dants 13 to 31, third party, the remain¬ 
ing share in the village. Defendant 32, 
fourth party, is a purchaser from defen¬ 
dant 12, one of the defendants second party. 
The share of the plaintiffs and defen¬ 
dants second party, viz., 6 annas 11 
gandas 3 kauris 1 karant 17 rains, 8 
paras in the village out of the entire 
eighteen annas was leased to defendant 
1 under two separate leases executed 
jointly by the plaintiffs and defendants 
second -party in favour of defendant 1. 
The first lease was executed on 15bh June 
1882 and was for a berm of nine years, 
1290 to 1298. The second lease was exe¬ 
cuted on20bh December 1896 and was for 
a term of 15 years, 1304 to 1318. In the 
interval, that is from 1299 to 1303, de¬ 
fendant 1 is said bo have been in pos¬ 
session of the property under a verbal 
lease, as negotiation for the second lease 
executed on 20th December 1896 was 
going on between the parties. The se¬ 
cond lease expired in 1911. Yet de¬ 
fendant 1 continued to be in possession 
of the property and refused to give up 
possession. 'The plaintiffs further alleged 
that while in possession of the said share 
of six annas odd leased to him defen¬ 
dant 1 fraudulently got his name recorded 
as a non-ocoupanoy raiyat in respect of 
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46 bighas 14 cofcfcas 7 dhurs, in Khatias when the Brsfc lease was executed. It is 
Nos. 166 and 248 of the Survey Record neither alleged nor even disclosed in 
of Rights finally published in the years evidence as to how defendant 1 came to 
1899 and 1900, although the said lands be in possession of the lands as a tenant 
'belong to all the proprietors in the village before he took lease of the village. No 
as their khas lands and defendant 1 has settlement is alleged to have been made 
no raiyati rights in 'the said lands and with him of the lands in suit by the 
was only a Thiooadar or farmer in res- proprietors of the village. No receipts 
:pect of the share of six annas odd, the in proof of'payment of rent to any of the 
leasehold property. landlords are produced on his behalf. In 

On the above allegations the plaintiffs short there is absolutely no documentary 
prayed for partition and separate posses- evidence on his behalf to show that he 
sion of their own share in the village and acquired any tenancy right prior to the 
for declaration that defendant 1 has lease in the lands. On the other hand, the 
no right to remain in possession of the evidence on behalf of the plaintiffs is leli- 
leasebold property after the expiry of able and shows clearly that defendant 1 
the lease and that he has no raiyati in- was not in possession of the lands pre- 
tercst in respect of the specific 45 bighas vious to the leases in question. The learned 
odd which belong exclusively to all the vakil appearing on behalf of the appel- 
Malliks in the village. There does not lant has rightly rdfrained from relying 

appear to be a serious contest with upon the oral evidence on his side. He 

regard to the claim of the plaintiffs for however relies upon the entries in the 
partition and for recovery of possession Survey Record of Rights (Exs. B and C). 
of their share in the village leased to de- Ex. B shews that the Record of Rights 

fendant 1. The real dispute relates to was finally framed and published on 17th 

the specific lands of 46 bighas odd referred April 1900 whereas Ex. C shows that it 
to above recorded in Survey Khatas Nos. was published on 9bh June 1899. The for- 
166 and 246. Defendant 1 claims that mer recorded defendant! asGairDakhil- 
the said lands were in his possession kar (non-ocoupany tenant) in respect of 
long prior to the leases referred to above khata No. 246 for six years and the latter 
and that he has acquired a right of oo- S'S Gair Dakhlikar for seven years in res- 
panoy in the said lands. Defendant 1, pect of khata No. 156. It is said that 
therefore resists the claim of the plain- the aforesaid entries shew that defen- 
tiffs to hove a partition of the said lands dant 1 was in possession of the lands as a 
among the proprietors and to recover non-occupancy tenant in or about the 
possession of their share in these lands. year 1892, that is a year after the expiry 
The Court below decreed the plaintiffs' of the first lease of four years prior to 
suit, holding that defendant 1 has ac- the execution of the second lease ot 1896. 
quived no raiyati right in the lands and In the first place, this falsifies the allega- 
that the plaintiffs are entitled to khas tion of the defendant that he was in pos- 
possession of their share in the same. session of the lands prior even to the first 
There is a further direction awarding lease. In the second place, the fact that 
mesne profits to the plaintiffs as claimed he was in possession after the expiry of 
by them for the period of their dispos- the first lease and previous to the execu- 
session. Defendant 1 lias appealed to tion of the second lease goes only to shew 
this Court. that he simply held over after the expiry 

The contention of the defendant that of the first lease, as negotiations were 
he was in possession of the lands as a going on between the parties for ths 

tenant prior to the leases referred to execution of a fresh lease. There ie 

above has no substance in it. The evi- positive evidence to the effect that de- 
denceon behalf of the defendant to prove fendant 1 held over and continued to be 
his possession previous to the first lease in possession after the expiry of the 
of 1882 is wholly unreliable. It consists first lease on the same terms as those 
of the statement of two witnesses, both mentioned in the lease. The Court below 
of whom are cultivators in the village, has accepted this evidence. I agree with 

They say in their evidence recorded in the Court below in its finding that in 

1917 that defendant 1 was in possession the interval between the expiry of the 
of the land for the last 30 to 35 years, first lease and the execution of the second 
that is from or just a little before 1882 lease, defendant 1 simply held over and 



424 Patna 


Stonewigg V. Dwarka. (Jwala Prasad, J.) 


191S 


xvas m possession of tbe lands as a lessee 
of the 6 annas odd share under the first 
lease of 1882. He therefore came to be 
in possession of the lands in suit on ac¬ 
count of and under the lease executed by 
the plaintiffs and defendants second 
party. The absence of rent receipts goes 
to show that defendant 1 was in posses¬ 
sion under the lease and not independent 
of it. 

As to the contention of the defendant 
that tbe presumption of the entry in 
the Record of Rights that ho was in 
possessioD of the lands as a non occu¬ 
pancy tenant should prevail, it is enough 
to state that the evidence and the cir- 
oumstances of this case have fully re¬ 
butted the presumption if any. The 
entry iu the Record of Rights is simply 
an iu(ei*enc 0 and opinion oi* the Assistant 
Settlement Officer as to tbe status of the 
defendant. The next contention on be¬ 
half of defendant 1 is based on the terms 
of the lease in question. It is said that 
he was given a lease for cultivating pur¬ 
poses, that he has been in possession of 
the lands for over 12 years and has thus 
aciiuired an occupancy right in them. 
The first lease of 1882 has not been pro¬ 
duced, but it is agreed at the Bar that 
tbe cerms of that lease were exactly simi¬ 
lar to those of the lease of 1896 which is 
on the record. The lease executed by the 
plaintiffs and defendants second party is 
printed at p. 14 and the kabuliyat or 
tbe counterpart of it executed by defen¬ 
dant 1 at p. 8 of the paper-book. The 
terms of both are the same and the fol¬ 
lowing is an extract from the lease at 
p. 14 : 

"We (the plaiutifls and defendants second 
party) have given iu lease to Mr E. G. Stone- 
wigs and Mr. John Stonewigg, Englishmen, by 
occupation indigo planters and proprietors, 
Managers and re.sidents of Indigo Factory at 
Gungauli (1) the entire and whole six annas, 
our ancestral share, and 11 gandas 3 kauris 1 
karant 17 rains and S paras, our purchased 
wharoin all 6 annas 11 {.-andas S kauris 17 
rains ami ^ paras out of 16 annas of Mauza 
Damodarput, Chak Ghyasuddin, asli mai dakhli, 
togethor with tolas and badhs appertaining 
to the ,^aid Mauza. Peruana Saraisa, bearing 
Tauzi No. 4022 (apparently a mistake for 4044) 
at an annual jama of Rs 603-4-6; ^2) 3 kauris 2 
karants 1 dant aud 5 rains out of 4 gaudas 2 
kauris 2 karaats 2 dauts 17 rains and 4 paras, 
which covers an area of 8 bigbas 16 oottahs and 
3 dbm’K according to our quota, i e., after exclud¬ 
ing 4 bigbas 15 cottahs and 12 dhurs of land 
which is in out possession, tbe remaining area 
to the extent of 4 bigbas and 11 dhurs at an 
annual jama of Rs. 24-2-6 at the rate of Rs. 6 


per bigha situate in Mauza Bhushan Tara, Pet 
gannah Saraisa, Ijmali Patti Tonzi No. 12759> 
Tbana Dalsingh Serai, Division Samastipore* 
district Darbhanga, together with Malwajhat, 
Saer Wajhat, all grains, Jalkar,' Bankar, Ahar, 
Pokbar, water, reservoir, tanks, puccaandkutoba 
weHs.-palms and date trees, gardens of mangoes 
and jack trees, bamboo, topes, fruit bearing and 
non-fiuit bearing trees, occupied and non-occn- 
pied houses of tenants. Mutbarfa, Bardana, salt, 
Sayer and fishery rights, etc,, in the mahal, in 
other words all the zamindari rights appertaining 
thereto; (8) and 26 bigbas 18 cottahs and 6 dhurs 
at Rs. 7 per bigha and 6 bigbas 7 cottahs 
and 12 dhurs at the rate of Rs 6 per bigha, in all 
33 bigbas and 18 dhurs of the Zerait Ebudkasht 
lands situated within our partitioned pattis in 
Mauza Bhushar Tara, Pergannah Saraisa afore¬ 
said, at an annual jama of Rs. 24'15'0 excepting 
the items of Brahmotar, Shibator, Neaz Dargah, 
Chanda of Ohaudadarans which have been coming 
down from before, i. e., we have let out on lease 
the above shares on a consolidated, fixed and 
uniform annual jama of Rs. 917-6*0 in com¬ 
pany’s coin, half of which is Rs. 468-11-0, as 
including road and public works cess for a 
of 15 years extending from 1304 to 1318. We 
have received Rs. 3,000 as zerpeshgi bearing 
interest at the rate of 12 annas per cent per 
mensem and have appropriated the same. The 
said Saheb, the thioadar, should remain in pos¬ 
session and ooeupstioD of the leasehold property 
to the end of the term, should make proper 
cultivation thereof at ease of his or 

should get the same cultivated by others y 
sowing indigo or any other crops according o 
his desire; and should enjoy the produce of the 
same. Having set off the principal amount ot 
tbe ^rpeshgi money and its interest against the 
aforesaid amount of fixed rent he shall pay to us 
tbe proprietors, on taking receipts and Parkbati, 
such sums out of tbe amount of profit as may be 
found duo tons instalment after instalment and 
year after year .... and he shall cease to have 
any connection with the leasehold property on 
tbe expiry of the term. The expenses relating 
to boundary disputes and new items of expendi¬ 
ture shall be borne by us, the propri^ora. The 
exp 6 DS 09 to the TbanS' and PoIic6 sbail 

be borne by the Thiccadar and the duty of com¬ 
pliance with the orders which may be passed by 
the officers under the law now in force or that 
may come in force hereafter shall also rest with 
him. In the last year of the term, i. e., in 1318, 
the said Saheb shall retire from the zerait lands 
of indigo on payment of rent for ton annas kist 
to us the proprietors for 1319 fasll according to 
the above rate if any such zerait will be found 
to exist with the kbas partitioned patti of ub the 
executants in ^lauza Bbushat Tara, Pargana 
Saraisa." 

The lease was given to defendant 1 of 
the six annas odd share of the plaintiffs 
and defendants 2nd party in village 
Damodarpere Chak along with certain 
shares in another village Bhusdar Tara, 
some specific lands detailed and described 
in the lease measnring 33 bighas odd out 
of the Zerait Khudkasht lands situate in 
Bhushar Tara. No specific land was 

leased as appertaining to village Damodar- 
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pore Ohak with whioh we are coocerned 
in this litigation. The lands in dispute, 
45 bighas odd, are not at all specihoally 
leased to defendant 1, nor are they men¬ 
tioned in the lease. The lease in ques¬ 
tion is of a twofold charaoter: (1) it con¬ 
fers a right upon the lessee *to hold pos¬ 
session of certain shares in the village in 
place of the lessors, i. e., to collect the 
rents of the same and possibly to have 
some direct cultivation of such lands as 
the lessee himself could cultivate and (2) 
it gives the right to cultivate specific 
lands mentioned in the lease of the 
zerait khudkasht lands in village Bhushar 
Tara. The lessee is therefore a tenure- 
holder in respect of six annas odd share 
leased to him in village Damodarpore 
Chak and a lessee for cultivating pur¬ 
poses in respect of the specific lands 
mentioned above in Bhushar Tara. In 
order to meet the double right conferred 
by the lease a general clause is added, 
namely: 

*'Thu said Sabeb, the thiccadar, should re¬ 
main in possession and occupation of the lease¬ 
hold property, should make proper cultivation 
thereof, or should get the same cultivated hy 
others by sowing indigo or any other crops ac¬ 
cording to bis desire," 

This clause has been relied upon by 
the learned vakil for the appellants as 
conferring upon his client a right to 
cultivate lands in Damodar Chak and 
hence it is said that the lease was for 
cultivating purposes and was not a lease 
of a tenure. In order to determine whe¬ 
ther the right conferred by the lease is 
that of a tenure-holder under the Bengal 
Tenancy Act, the intention of the parties 
has to be looked into. The principal 
object of giving the lease of an entire 
village or a share therein is to enable the 
lessee to collect rents from tenants. The 
fact that the lessee may bring under 
cultivation some lands in the village will 
not alter the character of the tenure 
created by the lease. There could bo no 
lease for the purpose of cultivation in 
village Damodarpore Chak w’hen no lands 
to be cultivated are specified in the lease. 

Raiyat” has been defined in the Bengal 
Tenancy Act to mean "‘a person who has 
acquired a rjght to hold land for the pur¬ 
pose of cultivating them. ' If any raiyati 
interest was intended to be conferred in 
respect of the lands situated iuDamodar- 
poro Ohak, it would have been surely 
Bpeoified and described in detail as in 
the case of land situated in Bhushar 
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Tara. The zamindari rights in the share 
in Damodarpore Chak w’ere clearly in¬ 
tended to be leased to defendant 1, as is 
obvious from the words used in the 
lease itself. The rights given by the 
lease have been summed up in the words 
All the zamindari rights appertaining to 
it,” and the lessee has been described in 
the lease as thiccadar. The concluding 
words quoted in the extract from the lease 
will shew that there is a special stipulation 
in respect of the zerait lands leased to 
defendant 1 for the purpose of cultivating 
indigo. There is no such stipulation with 
regard to such lands as the lessee might 
directly cultivate in Mouzah Damodar¬ 
pore Chak with which we are concerned. 
I am therefore of opinion that the terms 
of the lease, particularly the clause relied 
upon by the appellant, do not confer on 
the lessee the right of a cultivating tenant 
or raiyat in respect of the lands situated 
in Damodarpore Chak, but that in respect 
of that mouzah he occupies the position 
of a tenure-holder. The learned vakil 
has relied upon the case of Ramdhari 
Singh v. Mackenzie (l) for the construc¬ 
tion that, he contends, should be put upon 
a lease of this kind. The lease quoted in 
that case shews that Mr. Mackenzie was 
given a lease of 2 annas 13 gandas share 
in a village and also of specified lands of 
18 bighas 1 cottah of zerait together 
with 4 bighas 1 cottah which he bad 
obtained from certain tenants in the 
village. 

The suit in that case related only to 
the said specific lands of 18 bighas and 4 
bighas mentioned in the lease. It was 
found as a fact by the Courts below in 
that case that about 11 bighas out of 18 
bighas were Mr. Mackenzie's kasht lands 
(raiyati lands) prior to the execution of 
the lease and that 4 bighas were the 
kasht lands of other tenants acquired by 
Mr. Mackenzie. It was further found ns 
a fact by the lower Courts that Mr. 
Majjkenzie was holding land in the village 
for more than 12years. In second appeal, 
on the facts found by the lower Courts, 
Rajnpiui and Caspersz, dJ., held that the 
lease of the particular lands specified 
therein was only for cultivating purposes 
and conferred upon the lessee the’rights 
of a raiyat. The real reason for the deci¬ 
sion in that case appears (at p. 354) to 
be that the lessee could not divest himself 
of his raiyati right acquired prior to the 
“(irCWCOj lO C. W, N. 351. 
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lease by describing it as a zerpeshgi lease 
or the lands as zerait of the proprietors. 
It further appears that the share of 2 
annas 13 gandas odd leased to Mr. Mack> 
enzle was held by the lessor landlord 
exclusivsly and without any joint owner¬ 
ship with anybody else; whereas in the 
present case the 6 annas share leased to 
defendant 1 was held jointly by the lessor 
with other co-proprietors. The facts of 
that case and the decision in that case 
with regard to the lease of specific lands 
cannot be any guide for the construction 
of the lease in the present case where we 
are concerned with the lease of zemindari 
rights of a joint share in a village given 
to defendant 1. On the other hand the 
lease in the present case agrees in all its 
naalerial terms with the lease referred 
to in the case of Bairagi Raut v. Mack 
enzie (2) decided by Rampini and Brett, 
JJ. Rampini. J., who was a party to the 
decision of the case in Ramdhari Singh 
v. Mackenzie (1), makes a distinction, 
with which I entirely agree between a 
lease of specific lands and the lease of cer¬ 
tain shares in a village. He says: 

“Now tbo loarued District Judge has inter¬ 
preted these leases as being cultivating leases; and 
as giving occupancy rights to the defendants and 
there is not the slightest doubt that as regards 
the drsl lease, that is. the lease of 4th December 
1£G1 relating to the 15 bighas be is perfectly 
right. But we cannot take the same view as he 
has done of the remainder of the leases. In the 
first place it will be seen that in Ex. F, the 
grantee is spoken of ns tbiccadar and in Ex. 2, 
dated 12th April 1874, the grantee is described 
in a similar manner. Although this latter lease 
gives to tbo grantee the right to cultivate per¬ 
sonally the share of the mouzah or to cause it to 
be cultivated by others, yet there are certain pro¬ 
visions in it which seem to us to convey but the 
rights of a tenure-holder, as it will be seen that 
the plaintiffs convey to the grantee by this docu¬ 
ment all zemindari rights save and except Brab- 
motar, Shebattar and Bishnuprit land etc., pro¬ 
hibited by law.” 

This view was upheld in the case of 
Raghubar Mohto v. II. Manners (3), decU 
ded by Mookerjee and Teunon, JJ., where 
the decision in Ramdhari Singh v. 
Mackenzie (l) was distinguished and 
where the lease was similar in its terms 
to that in the present case. The inter¬ 
pretation pub upon the lease in that 
case would therefore apply to the 
present case. I have therefore no hesi¬ 
tation in holding that the lease in ques- 
bion conferred upon the defendant only 
the rights of a tenure-holder in respect 

“12)'['l908"]”7l:T L. ' 
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of the lands in village Damodarpore 
Ghak. 

If defendant 1 was a tenure-holder, he 
could nob acquire a right of occupancy in 
the lands in suit comprised in his ijara 
or farm while bolding the village as an 
ijaradar or farmer, vide 01. 3, S. 22, 
Ben. Ten. Act, as it has already been 
shewn that he came to be in possession 
of the land in suit after the execution of 
the first lease as a lessee and that he was 
never in possession of the lands in suit 
prior to that lease. Again the lessors in 
this case were part proprietors of the 
village which was an ijmali or joint vil¬ 
lage. They had no right to create any 
right in respect of any specific lands in 
the village to the prejudice of the other 
co-proprietore without their consent. 
Defendant 1 acquired only such rights bo 
bold possession of the lands as the lessor 
had. 

The lessor could cultivate specific 
lands; he could not possibly acquire a 
tenancy right as against the other co¬ 
proprietors, inasmuch as he could not 
hold adversely to himself and other co¬ 
proprietors. This principle has recently 
been pointed out in Ram Bal Sukul v. 
Bhela Gazi (4). It has not been suggest¬ 
ed, and in fact there isabsolutely nothing 
on the record to show, that defendant 1 
acquired a tenancy right in the lands in 
suit as against the other co-proprietors. 
It was urged on behalf of the respon- 
dents that defendant 1 is a oo-proprietor 
in the village and was oo-proprietor when 
the lease was executed. He could not 
therefore under 01. 2, S. 22, Ben. Ten. 
Act, acquire any occupancy right in the 
village. This point does not appear to 
have raised in the Courts below. 

There is no issue nor any finding on it. 
On the other hand the learned vakil on 
behalf of defendant 1 tried bo shew that 
defendant 1 acquired hia proprietary 
interest in the lands from 1896 to 1916, 
that is, subsequent to the execution of 
the lease. A reference has been made to 
certain entries in a certified copy of ex¬ 
tracts from Register D of the Collector- 
ate. This Register shews that defen¬ 
dant I’s name was mutated in respect of 
4 annas odd in place of other proprietors 
from 1895 to 1915 on the basis of pur¬ 
chases made by him from time bo time 
from proprietors, but when those pur¬ 
chases were actually made is not me^- 
k4) [19101 37 Oal. 709=6 I. 0. 870. 
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tioned. Possibly these purchases were 
after the lease was taken by the defendant. 

But with respect to 14 gandas he has 
been entered in the Begister as original 
proprietor without any date. That would 
shew that he was a part proprietor in 
respect of 14 gandas soon after the Land 
Registration Act came into force in 1876 
and hence prior to the first lease of 1882. 
If that is so, then Cl. 2 certainly bars 
him from acquiring any right of tenancy, 
occupancy or nou-ocoupancY in the lands. 
The defendant lastly relies upon Cl. 2, 
S. 22, Ben. Ten. Act, for his contention 
that he cannot be dispossessed from the 
lands but that he is only liable to pay¬ 
ment of rent to the co-proprietors. This 
might have been so as long as the village 
was held jointly by all the proprietors, 
but on a partition of the lands the defen- 
dant as co-proprietor has no right to 
•claim possession of the lands under Cl. 2, 
S. 22 of the Act. The clause is intended 
to prevent a co-proprietor from acquiring 
occupancy rights in the lands transferred 
to him: vide Ram Lai Sukul v. Bhela 
Oazi (4). In the next place the argument 
of the defendant is based upon the 
assumption that he acquired an occupancy 
right in the land. But as a matter of 
fact, as already shown, neither under the 
lease nor upon evidence on the record the 
defendant acquired any raiyati interest, 
occupancy or non-occupancy in the lands 
in suit. I fail to appreciate the conten¬ 
tion of the learned vakil for the appellant 
that conceding that he could not acquire 
an occupancy or non-occupancy right 
under Cl. 2 as a co-proprietor, still he 
has some interest under Cl. 2, S. 22, and 
that he could not be deprived of that 
right to hold possession of the lands. 
But the defendant was either a raiyat 
or a landlord. 

It has been shown that he is not a 
raiyat and is only a co-proprietor. He 
is therefore bound to give up possession 
of the lands held by liim as a lessee and 
to allow the lands to be partitioned and 
distributed between the co proprietors of 
the village. As a matter of fact there is 
absolutely no evidence on behalf of de¬ 
fendant 1 that the lands were either 
ouUivatod by himself or on his behalf. 
All that is said in evidence is that tlie 
lands were in his possession, which 
would be so as he was a lessee of the 
share in the village and as also be was 
holding the entire 16 annas of the village 


partly as a lessee and partly as a co- 
proprietor: vide evidence of P. W. 2, 
Genda Lai Patwari: p. 13 of the 
paper-book. Thus it is clear that even 
if under the lease defendant 1 could 
acquire tenancy right in respect of such 
lands as he would cultivate himself or 
through others, he has failed to shew that 
the lands in question were actually in his 
cultivating possession directly or through 
others and hence he could not acquire any 
raiyati interest in the lands. The claim 
of defendant 1 to hold the lauds as a 
raiyat or tenant must therefore fail and 
the plaintiffs are entitled to have them 
brought under partition. The third point 
urged by the appellant is that the suit of 
the plaintiffs is barred by limitation. 
This contention is based upon Sch Ill-l 
(a), Ben. Ten. Act, which requires that 
suits for ejectment of non-occupancy 
tenants should be brought within six 
months from the expiry of the lease 
under which the lands are held. In this 
case there is no claim by the plaintiffs to 
eject the defendant from the lands. The 
plaintiffs’ suit is principally and solely a 
suit for partition of his share in the vil¬ 
lage. It is simply prayed that the lands 
in suit be declared to be the lands of the 
Maliks and not the lands in respect of 
which defendant 1 has acquired occu¬ 
pancy or non-occupancy rights. This 
declaration was necessary to obtain the 
principal relief. Again, as held above, 
defendant 1 has neither occupancv nor 
non-occupancy rights in respect of these 
lands and therefore Sch. III-l (a) has no 
application. The Full Bench case of 
Janki Singh y.Jagannath Das (5), relied 
upon by the appellant, does not go far 
enough to hold that the present suit is 
barred by limitation. I therefore hold 
that the suit is not at all barred by limi¬ 
tation. I would dismiss the appeal with 
costs. 

V.S./R.K. Appeal dismisseth 

(5) A. I. R. 1918 Pat. 398=44 I. C. 94. 

A. I. R. 1918 Patna 427 

Chamier, C. J. and Sharpuddin, J. 

Krishna Prasad — Decree-holder — 
Appellant. 

V. 

Bidya Nanda — Judgment-debtor — 
Respondent. 

Miso. Appeal No. 106 of 1917, Decided 
on 26th July 1917, from order of Dist. 
Judge, Patna, D/- 17th February 1917. 
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Civil p. c. (1908), O. 21. R. 38 — Warrant 
of arrest must be executed within limits of 
jurifidiction of Court issuing same. 

Tho jurisdiction to issue a warrant for the 
arrest of a judgment-debtor in execution of a 
decree is territorial, that is to say, a warrant of 
arrest issued by an executing Court must be exe¬ 
cuted, if at all, within the limits of the jurisdic¬ 
tion of that Court, but the fact that the judg¬ 
ment-debtor, at the time of the application, does 
not reside within the jurisdiction is not neces¬ 
sarily a sufficient reason for refusing to issue a 
warrant. In such a case however a time must 
ha fixed for the return of the warrant. 

IP 428 0 1] 

Trtbhuan Nath Sahai, Nirsu Narain 
Singh and Lachini Narain Singh —for 
Appellant. 

Ram Prasad —for Respondent. 
Chamier, C. J. —This is an appeal 
against an order of the District Judge of 
Patna afiirming an order of the Subordi¬ 
nate Judge, Second Court, Patna,dismiss¬ 
ing an application for the issue of a war¬ 
rant for the arrest of the judgment debtor. 
The Subordinate Judge says that the 
decree-holder is not entitled to the issue 
of a warrant because the judgment-debtor 
does not reside within the jurisdiction of 
the Oourt. This is not a sufficient reason 
for refusing to issue a warrant. The 
District Judge says that the jurisdiction 
of tho Court to arrest in execution is 
territorial only and he thsroforedismissed 
the appeal. I agree with the District 
(Judge that the jurisdiction is territorial, 
that is to say, that a vvavrant of arrest 
issued by the Subordinate Judge of Patna 
must bo executed, if at all within the 
limits of tho jurisdiction of the Subordi¬ 
nate Judge of Patna, but the fact that the 
judgment-debtor, at the time of the ap. 
plication, did not reside within the juris¬ 
diction is not necessarily a sufficient 
reason for refusing to issue a warrant. 
The dooiee holder may have information 
that the judgment debtor is about to come 
within the juriadiction and he may apply 
for a Wiirrant in order that he may arrest 
the judgment-debtor as soon as the latter 
comes within the jurisdiction. By this 
I must nob he understood to mean that it 
would be proper for the Court to issue a 
warrant to lie in tho office for an indefi¬ 
nite time. A time must be fixed for the 
return of the warrant. The decree-holder 
in this Court suggests that it would 
he possible to execute the Subordinate 
Judge's warrant outside the territorial 
jurisdiction of the Subordinate Judge. 

I cannot accept the suggestion. I would 
sob riside the orders of the Courts below 


and direct them to dispose of the appli¬ 
cation according to law. As however the 
intention of the decree-holder seems to 
have been bo execute the warrant outside 
the jurisdiction I would make no order aa 
to costs. 

Sharfuddin, J. —I agree. 

V.S./b.k, Order set aside, 
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Dawson-Milder, 0. J. and 
Mulliok, j. 

Adwat Prasad — Decree-holder—Ap¬ 
pellant. 

v. 

Radhika Raman Prasad Singh B.n(\ an- 
othei —Judgment-debtors—Respondents. 

Misc. Appeal No. 298 of 1917, Decided 
on 7fch November 1918, from order of 
Sub. Judge, Second Court, Arrab, D/-llfch 
September 191<. 

Hindu Law — Joint family—Ancestral or* 
self-acfiuired property—Presumption—Mem¬ 
ber long since separated—Doing business in 
his own name and owning large fortune— 
Presumption is in favour of self-acquisitioiv 
than ancestral. 

In the case of a testator who was living sepa¬ 
rate from his family and bad admittedly a large 
fortune of his own and bad for many years been 
carrying on business on bis own account, even 
although he had originally acquired some ances¬ 
tral property, it is impossible to say that any 
presumption arises in favour of tho proceeds of 
an ordinary business transaction being ancestral 
rather than self-acquired property. [P 431 0 1, 2] 

Pughy B. C. Sinha and A. Husain —for" 
Appellants. 

Kulwant Sahay and Rai Gurusaraw 
Prasad —for Kespoudeots. 

Dawson-Miller, C. J. —This is an ap¬ 
peal from an order of the Subordinafco 
Judge of the Second Court at Arrah, dated 
11th September 1917, in execution pro¬ 
ceedings in which he allowed the objec¬ 
tions of the judgment-debtors and dis¬ 
missed the case. Tha facts leading up to- 
the present proceeding are as follows : 

On 11th February 1896, Raghunath Pra¬ 
sad, a wealthy Hindu Mahajan of Benares, 
died leaving a widow and daughter, but 
uo male issue. Many years before his 
death he had separated from the other 
members of his family. He left a will 
made shortly before his death, by which 
after providing for the payment of certain 
legacies and numerous annuities the bulk 
ol his property was left to his widow for 
life, but provision was made that if she' 
should have a son, the son should take an 
absolute interest to the exclusion of the 
mother. Otherwise subject to the widow’s 
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life-iDfcerest the estate, was dedicated to 
the testator’s family god. He appointed 
his widow executrix and in addition ap< 
pointed guardians to see that the widow 
conducted herself in a manner becoming 
a pardanashin lady. It appears also that 
his intention was that the guardians were 
to administer the property as executors 
together with the widow. They in fact 
ultimately proved the will and were 
appointed executors. No provision was 
made for adoption of a son by the widow, 
hut in January 1903 she in fact adopted 
the present plaintiff as son to her late 
husband. He was then a boy 4 or 5 years 
old and has not yet attained majority. 
The validity of the adoption and its effect 
upon the will formed the subject of liti¬ 
gation which was finally decided by the 
Privy Council on 28th February 1916 : 
fioe Adwaitya Prasad v. Baldeo Das (l) 
in favour of the validity of the adoption. 

The present appeal relates to the exe¬ 
cution of a decree, obtained by Raghu- 
nath’s executors, after his death and 
before the adoption took place, against 
the present defendants under a mortgage 
executed by them in favour of Raghunath 
during his lifetime. The plaintiff.appel¬ 
lant is Adwat Prasad the adopted son, 
fluing through his guardian. The defen¬ 
dants are the judgment-debtors under the 
decree just mentioned. The questions 
argued before us were in the main two : 
(l) Whether the appellant has any right 
to execute the decree ; and (2) Whether 
the decree has in fact been fully dis¬ 
charged. 

It appears that in March 1893 some 
three years before Raghunath's death, a 
mortgage was executed in his favour by 
the present reepoudents. After his death 
his executors brought a suit against the 
mortgagors to recover the sum due under 
the mortgage. The suit wascoiupromised. 
By the terms of the compromise the 
amount of the claim including interest 
pendente lito was fixed at Rs. 91,880-1-9. 
This was to be paid by equal half-yearly 
instalments extending over a period of 
10 years. In addition interest calculated 
at 10 annas per mensem per bundled 
rupees on each instalment as it became 
due was to bo paid until the whole of the 
decretal money had been paid in full. 
Details of each instalment and interest 
as they became due each half year are set 
out in a schedule and a decree was to be 

(1) Liyi 6 ] as 1. b. ~ ~ 


passed for the amount so ascertained. It 
was further provided that if the decretal 
money with interest set out in the sche¬ 
dule should not be paid instalment after 
instalment and there should be default in 
three consecutive instalments, the decree- 
holders should have power to realise the 
whole decretal amount with interest at 
one time without waiting for the expiry 
of future instalments and the mortgaged 
property was to remain hypothecated as 
security for the payment of the decretal 
amount with interest. On 31st July 1902 
a decree was passed in the suit embodying 
the terms of the compromise. At this 
time the adoption had not taken place 
and the present plaintiff was not and 
could not have been a party to that suit. 
None of the instalments were paid punctu¬ 
ally, but for the first two or three years 
the instalments, when paid, as they were, 
about a year late in each case, were suffi¬ 
cient to satisfy not only the instalments 
and interest to the due date, but interest 
between the due date and the actual date 
of payment or, as it is sometimes called, 
post diem interest. In fact the first five 
instalments were more than sufficient for 
this purpose, in each case there being an 
excess of a small sum varying fromRs. 16 
to Rs- 60. From the 6th instalment on¬ 
wards although the payments were never 
made punctually, they ceased to include 
any interest beyond that payable on the 
due date as set out in the schedule, and 
towards the end several oi the instalments 
were not paid until after there had been 
default in the next two succeeding ones. 
The 13th, 14th and 16th instalments are 
instances where this occurred and the 
last four were from three to four years 
late. 

No stops however w’ere taken at any 
time by the decree holders to exer¬ 
cise their power of realising the whole 
decretal amount before the remaining in¬ 
stalments became payable. The instal- 
meuts were in each case i)aid into Court 
by the Court of Wards which was ad¬ 
ministering the estate of the judgment- 
debtors, and in each case the amount, 
when paid was taken out of Court by 
the decree-holder, as far as appeirs, with¬ 
out protest or objection. The payments 
were made in Court under challans giving 
particulars of the person on whose be¬ 
half the money was tendered, the person 
to whose credit the amount was to bo 
placed in the Court books, the title of 
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the a(5tion, the amount tendered and in 
most cases the number of the instalment. 

They ^vere taken out by the decree- 
holders by the petitions filed for that 
purpose. The last four iostalments which 
were paid in between July 1912 and April 
1915 were taken out together on a peti¬ 
tion dated 13th July 1915. It recites 
that the instalments of the decretal 
amount under the decree have been de¬ 
posited in Court by the judgment-debtors 
on tho dates noted below and prays for a 
payment order for amounts deposited, 
stating the petitioners have withdrawn 
from the Court the amounts deposited on 
account of several previous instalments 
and that the necessary particulars of their 
right to withdraw are noted in the record. 
Hero the matter ended so far as the ex¬ 
ecutors are concerned, and there can be 
little or no doubt that they were, and had 
been for some years, satisfied to accept 
the instalments together with the inter¬ 
est up to the due date without insisting 
upon the payment of additicnal interest 
during the periods when the instalments 
were overdue. It is also noticeable that 
although they might have claimed on 
more than one occasion the whole amount 
of the balance payable owing to three 
payments being in arrears, they refrained 
from doing so. On referring to the terms 
of tho compromise it is at least open to 
question, although in tho view I take of 
this case it is unnecessary to decide the 
point, whether any interest beyond that 
set out in the schedule was payable at all 
and it may be that the executors took the 
view that they were not entitled to claim 
post diem interest, or at all events that 
their claim to do so was very doubtful 
and accepted the payments as made, pre¬ 
ferring to do so rather than run the risk 
of entering into further doubtful litiga¬ 
tion. 

The present plaintiff however whose 
status as adopted son of the testator was 
finally decided by the Privy Council in 
February 1916, now seeks to obtain fur¬ 
ther execution of the decree, claiming a 
sum of Rs. 10,144-1 3. the aggregate 
amount of interest on the last 15 instal¬ 
ments for the period between their due 
date and tho date of actual payment, to¬ 
gether with interest thereon at the 
decretal rate up to the institution of the 
present suit. The judgment debtors ob¬ 
ject: (l) that the present plaintiff is 

not entitled to execute the decree ob- 
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tained by the exequtors and to which ho 
was no party, (2) that if any interest was 
payable under the decree for the period 
during which the instalments were in 
default, which they do not admit, the 
executors waived auy claim they might 
have had to such interest and gave a full 
discharge. Tho Subordinate Judge deci¬ 
ded both questions in favour of the res¬ 
pondents, In answer to the first objec¬ 
tion it is contended by the appellant 
that as the adopted son of Raghunath 
Prasad he takes by survivorship, and not 
under the will and that the whole of tho 
testator’s property devolves on him not- 
withstandiug the terms of the will, and 
that in the oiroumstanoes which super¬ 
vened the will has become inoperative. 
The determination of this question would 
seem to depend upon whether the pro¬ 
perty in suit was the self-acquired pro¬ 
perty of the testator or family property 
which the plaintiff would take by sur¬ 
vivorship. In my opinion, the interest 
of the adopted son in the property in 
question does not arise by survivorship. 
There is a passage in the judgment of 
the Privy Council in the adoption suit 
referred to, which indicates that this- 
question had been discussed and decided 
in that suit in the Court of first instance 
and not challenged on appeal. The pas¬ 
sage in question is in these words: 

"The question whether assuming authority to 
adopt to have been given to the widow, the adop' 
lion of Jadunatli’s son would make him a son 
of the testator capable of taking under the terms 
of the will, was raised before the Judge of first 
instance. He decided the point in favour of the 
adopted son and it was not argued again in the 
Court of appeal and cannot be raised now." 

In the judgment of the Subordinate 
Judge of Benares in that suit the first 
issue dealt with the validity of the will 
and the testator's power to make it, and 
in dealing with this issue the learned 
Judge, after stating that neither party 
contended that the testator was not of 
sound mind, continues: 

“If it were meant that in the will he wa9 
dealing with properties which were not his self* 
acquired but ancestral, this neither is the cas® 
of any party. Both admit that the deceased had 
absolute power and control over his property." 

It is true later there are passages in 
tho judgment to the effect that the adop¬ 
tion rendered the will inoperative, which 
would seem to imply that in the opinion 
of the learned Subordinate Judge who 
tried that case the adopted son took by 
survivorship, but these passages can be 
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reconciled with the passage quoted if 
they are considered as leferring to the 
main provisions of the will, by which 
the vast bulk of the estate is left to the 
widow and after her death to the idol. 
In any case it is now well settled that 
even in a Mitakshara family the father 
has full power of disposition over his self- 
acquired property and if and in so far as 
the will purports to dispose of self-ac¬ 
quire dproperty, it is clear that the appel¬ 
lant can have no claim thereto by right 
of survivorship. The onus is upon him to 
shew that the property in question in 
the present case was ancestral property 
and he fails in my opinion at theoutestto 
establish such.a case. It is admitted that 
the testator left property worth over 3 
lakhs and from his will it appears that 
his share of the ancestral property at 
the time he separated from his brothers 
was Rs. 34,187 in cash becides a house 
and some ornaments, the balance being 
his self-acquired property. He had for 
many years been dealing as a money-lender 
and it is not unreasonable to suppose 
that the proceeds of a mortgage decree 
entered into by him in the ordinary course 
of his business formed part of his self- 
acquired property and in my opinion no 
presumption can arise in the circumstances 
of the present case that the subfeot-mat- 
ter of this suit is ancestral rather than 
self-acquired property. In Bodh Singh 
V. Guneschander Sen (l), where a family 
held ancestral property in joint posses¬ 
sion but some of them had acquired 
separate property of their own and dealt 
with it as such, it was held by the Privy 
Council that such a state of things may 
be fairly held to weaken if not altogether 
rebut the ordinary presumption of Hindu 
law as to property in the name of one 
member of the joint family, and to throw 
upon those who claimed as joint property 
that of which they have allowed their 
coparcener, trading and incurring liabili¬ 
ties on his separate account, to appear 
to be the sole owner, the obligation of 
establishing their title by clear and 
cogent evidence. In the present case, 
where the testator was living separate 
from his family and bad admittedly a 
large fortune of his own and had for 
many years been carrying on business on 
his own account, even although he had 
originally acquired some ancestral pto- 
■ perty, it is impossible to sav that any 
■(1) [1874] 10 W. R. 366 12 B. L. R. 317 (PC) 


presumption arises in favour of the pro¬ 
ceeds of an ordinary business transaction 
being ancestral rather than self-acquired 
property. I hold therefore that the ap¬ 
pellant has failed to establish his case to( 
deal with the property in question by 
right of survivorship. 

He contends however that under the 
terms of the will he takes as residuary 
legatee and that under the provisions of 
O. 21, R. 16, the interest in the decree 
is transferred to him by operation of law 
and that he is entitled to apply for eicecu- 
tion thereof to the Court which passed it. 
Primarily where a decree is obtained by 
the executors of a deceased person, they 
and they only are the propers person to 
execute such decree, but the appellant 
contends that the executors or some or 
one of them assented to the bequest to 
him as residuary legatee and that under 
Ch. 8. Probate and Administration 
Act this assent divests the executor's 
interest and transfers the subject-matter 
of the bequest to the legatee. Ch. 8 of the 
Act, which consists of some six sections 
refers primarily to specific bequests, but 
assuming that it applies to the interest 
of a residuary legatee, I think it must 
be taken that there could be no transfer 
to the residuary legatee until the residue 
bad been ascertained, In the present 
case there were a large number of annui¬ 
ties, and there is nothing to shew that 
these have been paid off or that any 
specific sum has been set aside for the 
purpose of meeting these charges on the 
estate. In fact the estate is still being 
administered by the executors and having 
regard to the fact that the plaintiff's 
status as adopted son was the subject of 
litigation which was not finally deter¬ 
mined until February 1916. it is impro¬ 
bable that the executors or any of them 
would, at all events up to that time, have 
assented to the plaintiff taking as resi¬ 
duary legatee under the will. The only 
evidence which the appellant puts for¬ 
ward in support of his contention that 
there was any assent is, first, a passage 
in the judgment of the Subordinate Judge 
of Benares, dated 2lst September 1909, 
in the suit brought by Baldoo Das, one 
of the executors, against the present 
plaintiff to have the adoption declared 
invalid, and, secondly, the fact that in 
the year 1916, Moti Chand, one of the 
executors, was appointed guardian of the 
person and properties of the plaintiff by 
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h 0 District -Judge of Benares in place of 
the widow who had been appointed in 
1903. It appears that there was some 
dispute amongst the executors themselves 
as to the administration of the estate and 
as to the plaintiff’s status and Baldeo 
Das instituted the action referred to, 
claiming a declaration that the adoption 
was invalid. Mt. Saraswati Bibi was 
one of the defendants in that suit and 
the following passage relied on by the 
appellant occurs in the judgment of the 
Subordinate Judge: 

^araswati’s defence is that she adopted 
Adwat Prasad observing all the ceremonies of 
the Hindu law and the adopted son is now be¬ 
come owner of the estate of Baghunath Prasad, 
the will of the deceased and the plaintiff’s 
guardianship being no longer in operation. As 
motive for the suit she alleges that the trustees 
have got it instituted because she had deman¬ 
ded of them to render account and restore pos¬ 
session of the estate to her as guardian of the 
minor adopted son.” 

It is impossible to infer from this bald 
statement in the judgment that Saras¬ 
wati was assenting or had at any time 
assented to the piaintiff’s claim to the 
estates as residuary legatee. The infer¬ 
ence which I draw from that passage in 
the judgment is that Saraswati’s conten¬ 
tion was that the will was inoperative 
and that Adwat Prasad, the adopted son, 
was entitied.to the property by survivor 


for the plaintiff to establish his case and 
he has eutirely failed to adduce any 
evidence either positive or inferential 
on which an assent can be made out. 
Having arrived at this conclusion it fol¬ 
lows that appellant is not entitled to 
execute this decree and his application 
to do so accordingly fails. The appel¬ 
lant having failed to establish his right 
to sue, his appeal cannot succeed and it 
is not necessary to consider whether a 
waiver by the executors to claim the in¬ 
terest now sought to be recovered acts 
as a full discharge to the judgment-deb¬ 
tors or whether such a waiver amounts 
to an adjustment of the decree which the 
Coart cannot recognize unless certified 
or recorded in compliance with the pro¬ 
visions of O. 21. B. 2. The appeal will 
be dismissed with costs. 

MuHick, J. —I agree. 

V.S,/r.K. Appeal dismissed. 
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Special Bench 

Chapman, Atkinson and Ali Imam, JJ. 

Lai Nriparaj Singh —Appellant. 

V. 

Mohan Gauntia —Respondent. 

Letters Patent Appeal No. 110 of 1917, 
Decided on 12th February 1918, from 
decision of Boa and Jwala Prasad, JJ., 


ship and this view would appear to be 
confirmed by a reference to another part 
of the judgment, in which it is stated 
fchab Baldeo Das contended, firstly, that 
there was no valid adoption, and. secondly, 
that if there was, Adwat Prasad had no 
right to the properties under the will 
inasmuch as the testator by his will 
had made a complete dedication to 
them to the idol. Saraswati's answer 
to this was that the will was no 
longer in operation. The appellant also 
contended that Saraswati. the executrix, 
must be taken to have assented to the 
legacy when she was appointed guardian 
of her adopted son m June 1903, and 
further that the same inference must 
be drawn in the case of MotiChand when 
ho was appointed guardian in 1916. 
There is however nothing whatever to 
show that either Saraswatior Moti Chand 
took any stops to get possession of the 
estate of the minor in bis capacity as 
residuary legatee, and I decline to draw 
any inference to this effect from the 
mere fact that a guardian was appointed 
who hapi^oned also to be a trustee. It is 


in First Appeal No. 396 of 1915, Df- 21sb 
May 1917. 

(a) C. P. Land Revenue Act (1881), 

S. 65-A—Object is to retain certain selected 
families in gauntiasbip of their villages. 

The object of S. 65’A is not to the benefit of 
the zamindar but to retain, if possible, oortain 
selected familes in the gauntiaships'of their 
villages, and to protect them against transfers 
and sub-divisions. [P 440 1] 

(b) C. P. Land Revenue Act (1881), 

S. 65-A. Cl. (4)-S. 65-A. Cl. (4), is manda¬ 
tory— Right of eldest male heir to resign 
rights as gauntia must be exercised when 


Liccession opens. 

Section 66-A, 01. (4). is mandatory in its 
irms. The right of the eldest male heir to 
isignor renounce his rights as a gauntia, with 
vi«w to giving up all claim to inherit the 
Itate which has by statutory devolution des- 
inded upon him must be exorcised at the time 
heu the succession opens, viz., on the death of 
le last protected gauntia. [P 446 0 2] 

(c) C. P. Land Revenue Act (1881), Ss. 65, 
id 132—S. 132 does not empower Deputy 
ommissioner to deal with suit^ for ejectmerit 
. for recovery of Gauntiaship~“Such suit is 
■ gnisable by civil Courts. 

The provisions of S. 132 were drawn up with 
ference to S. G5-A of the Act and were intended 
enable the Deputy Commissioner merely to 
termine claims to protection under that sec- 
)n and to enforce the provisions of that section 
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It was never intended that the Dy. Commis¬ 
sioner should be empowered to deal with a suit 
for ejectment or for the recovery of a Gauntia- 
ship. Such a suit is cognizable by the civil 
Courts. [P 445 O 2] 

(d) C. P. Land Revenue Act (1881), 
S. 65'A (4) (b) —Right of election under 
S. 65 A (4) (b) must be exercised in respect 
of entire estate devolving on eldest member 
—There can be no splitting up estate or 
tenure into different parts. 

Pet Atkinson, ./.—The right of election under 
S. 66'A, Cl. (4) (b), must be exercised in respect 
of the entire estate which devolves on the eldest 
male heir. If two or more villages form the 
protected tenure of a Gaunlia, even though they 
may have been declared protected by separate 
certificates at different times, the eldest male 
heir must exercise his choice of resignation or 
adoption in respect of all cr none of such 
villages ; there can be no splitting up of the 
estate or tenure into different parts having dis¬ 
tinct entities. 446 C 2 ; P 44*1 C 1] 

(e) C. P. Land Revenue Act (1881)* 
S, 65 A (4) (b)—Death of person on whom 
two Gauntiaships are vested — Eldest heir 
can resign at time of succession in favour 
of another heir either both or one Gaun* 
tiasbip. 

Per Imam, J. —There is nothing in S. 65-A to 
show that the protection afiorded to the tenure of 
« Gauntia is to extend to a group of tenures. 
Where a person in whom two Gauntiaships are 
vested dies, it is open to bis eldest heir to resign 
at the time of his succession in favour of another 
heir either both the Gauntiaships or one of them. 

Abaiii Bhusan Mukherjee—for Applfc. 

Umacharan Laha —for Respondenb. 

[Facts appear from the following judg¬ 
ments of.] 

Roe, J.—The plaint in this case was 
filed on 2nd April 1913 in the Court of 
the Subordinate Judge at Sambalpur by 
Mohan Gauntia, son of Karuna Gauntia. 
Karuna was the Gauntia of two villages, 
named Bandipali and Sargipali. These 
villages are part of the zemindari of 
Barpali. In 1891 Karuna received a 
certificate as a protected Thiccadar of 
these two villages. In Sambat 1967 cor¬ 
responding to 1900 A. D., Karuna died 
leaving him surviving the plaintiff 
Mohan Gauntia and two younger sons, 
Kuber Gauntia and Balaram Gauntia. 
In 1907 Kuber Gauntia executed an 
■ekraranama in favour of the Darpali 
estate, surrendering Sargipali village to 
the Barpali zemindar and acknowledging 
receipt of a sum of Ra. 2,300 in con¬ 
sideration of improvements made to the 
village during his tenure thereof. In 
1908 Mohan Gauntia filed a petition in 
the office of the Court of Wards, who 
had by that time assumed charge of the 
Barpali estate, denying Kuber’s right to 
surrender the village and requesting that 
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the village of Sargipali be restored to 
himself. The Court of Wards refused 
to give up the village. The plaintiff 
Mohan Gauntia therefore sues to recover 
it from the Court of Wards. 

The learned Subordinate Judge has 
decreed the suit and against that decrc e 
the present appeal is made. A prelimi. 
nary objection is made by the ijlaintiff- 
respondent that that appeal filed is out 
of time. In this suggestion there is no 
substance. The data of the Subordinate 
Judge’s decree is 20th May 1914. An 
appeal was filed in the District Court on 
26th June 1914. The memorandum of 
appeal was teturned to the appellant 
under the instructions of the District 
Judge on 17th August 1915 and the pre¬ 
sent appeal was filed in the High Court 
on 16th August 1915. The first ground 
taken in appeal is that the suit is bad 
by reason of the failure of the plaintiff 
to give due notice of suit in accordance 
with the Central Provinces Court of 
Wa^ds Act. Under that Act a plaintiff 
is required to state definitely in his 
plaint the date of the notice. The 
plaintiff recites in his plaint that he 
served this notice on llth October 1901. 
The petition filed by the plaintiff before 
the Officer-in-charge of the Court of 
Wards, bearing date llth October 1909, 
contains the following phrase : 

“Therefore the applicant should net bo driven 
to the necessity of bringing a civil suit for the 
recovery of the village.” 

The plea taken by the appellant is a 
purely technical plea and were I of opin¬ 
ion that the suit should be decreed on 
the merits, I would accept this direct 
limitation that the plaintiff was pre- 
pared to enforce his rights by a civil 
action as sufficient notice of his intention 
to sue. No particular form of notice of 
suit is required by the Central Provinces 
Court of Wards Act,land it is not sug¬ 
gested that the suit must be filed within 
any definite period after the notice is 
given. It is said only that the suit 
shall not bo filed within two months 
of the receipt of notice. In my view 
the Act contemplates only an intima¬ 
tion to the Court of Wards that a 
party proposing to sue the Courts of 
Wards has a grievance which requiro.s in- 
vestigation. In this view the notice dated 
llth October 1909 is sufficient iniimation 
that tho plaintiff’ has a grievance wdiicli 
he Diay L'O driven to redress in the Civil 
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Oourb9. In dealing with the case on the 
merits I pi’opose to set down firstly the 
facts upon which the documents on the 
record and the admissions of the plaintiff 
must be held to be beyond dispute. 
Karuca, the plaintiff’s father, died in 
July 1900, (Shraban-Bhado, 1957). Prior 
bo tijab date he had signed all receipts 
granted to tenants with his own hand. 
After that date all receipts granted to 
tenants for lands held in the village 
Sargipali are signed by the hand of 
Kuber. No receipts to any Sargipali 
tenant bears the signature of Mohan 
Gauntia. 


Mohan also admits that by an agree¬ 
ment dated 1901. the Bhogva lands of 
Sargipali were made over to Kuber and 
Balaram. He does nob suggest that prior 
bo the date of that agreement be culti¬ 
vated them himself. His witness Madan 
Gabir says: “The Bliogra lauds left by 
Karuna used to be cultivated by 
and Balaram.” It must be held to be 
beyond dispute that from 1901 at l^ast 
Mohan ceased to have any direct con 
neotiouwith the Sargipali touants and 
the Sargipali Bhogra lands. The 6nal 
publicatioD of the Beoord of Eights was 
Lde in the year 1907. To those who 
are cognisant of settlement methods it is 
clear that the preliminary records must 
have been prepared about the year 1905. 
Evidence is given by Markand Singh, the 
defendant’s witness, that Mr. Kaluram, 
the Assistant Settlement Officer, came to 
Baripali in 1906 and that the papers of 
Sargipali were made over by him to 
Kuber and those of Bandipali to Mohan. 
The plaintiff’s evidence upon this point 


is as follows: 

‘•1 cob the lent rolls of Bandipali from Mr. 
Thf.lon the Assistant Settlement Officer. Mr. 
^holon’gave tbo rent roll of Sargipali to Kuber.’* 

Whether the Assistant Settlement 
Officer was Mr. Tholon or Mr. Kaluram 
19 immaterial. It must be held to be 
beyond dispute that when in 1905 the 
Assistant Settlement Officer (whoever bo 
was) came to the village Mohan ac¬ 
quiesced in the delivery of the rent roll 
of Sargipali bo Kuber. After the relin* 
quishmout by Kuber of Sargipali in 1917, 
the Tilanager of the Court of Wards took 
steps bo settle the Bhcgra lands. There 
were a number of applicants for the 
settlement of these Bhogra lauds. Mohan 
Gauntia’s offer of Rs. 380 was accepted. 
His offer is dated 8bh June 1908, and the 


order granting him the lease is dated 26tb 
June 1908. On 10th July 1908 Mohan 
Gauntia filed a petition saying 

“that Bhubno, Ohintamoni and Bamru are cul¬ 
tivating the aforesaid Bhcgra lands. 1 there¬ 
fore pray that I may be given possession of the 
aforesaid Bhogra lands. In four or five dafs the 
above named cultivators be ousted from the said 
lands or else by delay the proper time fpr cul¬ 
tivation will be over and I will be put to serious 
loss.” 

On 4bh September 1908 a further 
petition was made repeating this prayer 
and again on 6bh January 1906 Mohan 
Gauntia reported that as he bad not 
been able to get possession of the lauds 
he would not be able to pay the rent 
payable, Rs. 380. It was nob until 11th 
October 1909 that Mohan Gauntia made 
any suggestion that the surrender by 
Kuber was invalid. It must be held to be 
beyond dispute that from 4th June 1908 
to 11th October 1909 he acquiesced in 
the claim made by the Court of Wards 
to re-settle the Bhogra lands of Sargipali* 
Under S. 65 (a), Central Provcnces Land 
Revenue Act of 1881, the tenure of a 
Gauntia who has been declared to bo 
protected shall nob be partitioned and 
shall devolve on one member only of the 
thiccadar’s family, and where there are 
two or more heirs bearing the same 
relationship to the former thiooadar, the 
eldest of such heirs shall succeed. It 
is incontestable that Mohan Gauntia 
was entitled on the death of his father 
to succeed to both Bandipali and Sargi¬ 
pali. It is for the defendants to prove 
that at some time prior to 1907 Mohan 
divested himself of all rights in Sargi¬ 
pali in favour of Kuber. It is certain 
that since 1901 Mohan has had nn 
direct connection either with the tenants 
or the Bhogra lands of Sargipali. It 
is certain that in 1905 he acquiesced m 
Kuber’s claim to bo recorded as V^au^tm 
of Sargipali. It is certain that in 1908 
he acquiesced in Kuber's surrender of 
the village. These three facts seem to 
rue conclusive proof of the defendant s 
case. No real attempt is made to ex¬ 
plain away the last two facts. Mohan 
in his evidence explains Kuber s collec¬ 
tion of the rents from the Sargipali te- 
nants by an assertion that, having co- 
lected them, Kuber made them over in 
their entirety to him and from them he 
(Mohan) paid the dues of the Bargipali 
estates for a time to the Baripali Zemin¬ 
dars themselves and thereafter to the 
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TiauCructuary mortgagee who waa put in 
poaaesaion of the property by the Bari- 
pali Zemindar. 

It ia pretended that this arrangement 
was made by a written agreement drawn 
up in 1901 and the Patwari took away 
this written agreement on the plea that 
the Zemindar wanted it and that it has 
never been given baok. What the posi¬ 
tion may have been for the first year 
of Karuna’a death is absolutely imma¬ 
terial. We may accept the plaintiff’s 
story that during this period the three 
brothers were quarrelling. The sole 
point of importance is what was the 
nature of the agreement by which the 
quarrel was settled. Did Mohan there¬ 
by surrender his rights aa Gauntia, or 
did he thereby appoint Kuber his agent 
for the collection of rents? The learn, 
ed Subordinate Judge takes it that Mo¬ 
han Gauntia must have remained the 
Thiccadar of Sargipali, for the reason 
that many of the receipts for rents paid 
to the Zemindars were given to him 
personally and that many of the cha- 
lans issued by the Zemindars for the 
supply of wood, goats and such like 
were directed to him and are in his pos¬ 
session and have been produced by him. 
He also attaches importance to the fact 
that a takavi loan for the improvement 
of Sargipali was taken in Mohan’s name 
and the repayments upon this loan 
were made in Mohan’s name, and that 
the challans showing these repayments 
are in Mohan’s’ possession. Now all 
these pipers may well bo in the posses¬ 
sion of the plaintiff without his having 
in the first instance received them. 
Kuber has not been put into the wit¬ 
ness box on either side. It is impossi¬ 
ble to say on which side ho is now 
standing, but common considerations of 
interest would suggest that ho is siding 
wit’ll his brother. He has certainly 
nothing to gain by siding with the Zo- 
mindar, and if indeed ho is siding with 
his brother, the fact that receipts which 
should in the first instance have been 
given to Kuber are now in the possession 
of the plaintiff is by no means proof that 
the plaintiff was in the first instance 
entitled to receive them. 

That they are in the name of the 
plaintiff is to my mind immaterial. The 
arrangement by which Kuber was in 
possession of Bhogra lands in Sargipaii 
and collected the rents of Sargipali was 


not reported either to the Zemindar or 
to the* Deputy Commissioner. The pa¬ 
pers produced by the plaintiff prove no 
more than this: that for some years after 
Karuna’s death, Mohan’s name remained 
in the registers as the recorded Gauntia, 
and that after 1901 the brothers were 
sufficiently good friends for payments of ' 
rent and takavi instalments to bo made 
sometimes by the hand of Mohan and 
sometimes by the hand of Kuber. They 
throw DO light at all upon the real 
nature of the agreement of 1901 by 
which Kuber was actually in possession 
of Sargipali. On the other hand the 
granting of rent receipts to raiyats in 
the name of Kuber, the record in the Ja- 
mabandi of 1903-04 (Ex. 1) of Ku- 
ber’s name as Gauntia of Sargipali, the 
acquiescence of Mohan in the giving in 
1905 of the rent roll of Sargipali to Ku¬ 
ber, and the acquiescence of Mohan in 
1£08 of Kuber's surrender of Sargipali 
are cumulatively conclusive proof that 
by the agreement of 1901 Mohan sur¬ 
rendered his rights to Kuber, and that 
the story that the agreement of 1901 
merely constituted his agent in that vil- 
lage is entirely untrue. 

The learned Subordinate Judge is of 
opinion that as Karuna died in 1900 and 
the agreement whereby Kuber entered 
into possession of Sargipali was not made 
till 1901, tho transfer even if made 
would be void. Granting for the sake 
of argument that Mohan Gauntia did 
not finally divest himself of all interest 
in the villigo until the settlement pro¬ 
ceedings of 1905, I am of opinion that 
the final transfer confirmed by the pro¬ 
ceedings during settlement in 1905 would 
be valid as against Mohan Gauntia. So 
much of S. 65 (a) as is necessary to this 
discussion runs as follows: 

“ Tho tenure shall bo heritable, but not trans¬ 
ferable by sale, gift mortgage or dower when on 
the death of a Thiccadar there are two or more 
heirs bearing the same relationship to him, the 
oldest of such heirs shall succeed, provided’that 
tho elde.st of two or more such heirs shall bo at 
liberty at the lime of succession to resign his 
rights in favour of another heir bearing the 
sarne degree of relationship to the deceased 
Thiccadar as be himself does.” 

^ Ifc is suggested by tho learned Subor¬ 
dinate Judg© that tho transfer made after 
possession had been taken by succession 
is not legal and that such a transfer 
would be void as against the transferor. 
Tho only penalty provided for such a 
transfer is that on contravention by tho 
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transferor of the condition of his tenure 
contained in Gl. (a) the Settlement Offi¬ 
cer or Deputy Commissioner may with 
the previous sanction of the Chief Com¬ 
missioner declare such Thiccadar, Gaun- 
tia, or farmer to have forfeited the pro- 
taction previously conferred. The posi- 
tion I take is much the same as that of 
an occupancy right in Bengal, The trans- 
fer is good as against the transfer but 
not good as against the landlord. There 
is nothing in the Act to suggest that the 
transferor himself can recover possession 
of property transferred in contravention 
of the provisions of Ss. 65-A, Act, 47,4 (a). 
On a perusal of the analogous sections 
of theCentral Provinces Tenancy Acts 47, 
48 , 70 and 71, it will be apparent that 
the transferor of occupancy rights cannot 
deny his right to make such a transfer. 
The only persons w’ho can sue to set such 
a transfer aside are the nearest heirs of 
the transferor or failing them, the land¬ 
lord. That I take to be the position in 
the case before us. Mohan, at least, is 
nob entitled to deny the validity of the 
transfer of his rights to Kuber. His suit 

must fail. 

"SVe are not concerned here with the 
question whether Kuber actually received 
Ha 2,300 from the Barpali Zemindar 
as a consideration for the relinquishing 
of his rights. The Court of Words is 
much to blame for failing to pub Kuber 
into the witness-box and for failing to 
produce the account books of the estate 
in which might have been displayed the 
entry of this payment. It is sufficient 
for the purposes of the case before us to 
find deBnibely that at the time when 
Kuber did relinquish these rights the 
plaintiff had no interest in the village 
w'hich would justify him in protesting 
against such a transfer. That the plain¬ 
tiff had in 1907 no subsisting right 
in the village is in my opinion conclu¬ 
sively proved. I hold that the suit is 
not on the merits maintainable by the 
plaintiff to deny Kuber’s proprietorship 
of the tenure or to recover the property 
from the person to whom Kuber has 
traosferretl it. I would therofora allow 
this appeal and direct that the plaintiff s 
suit be dismissed with costs throughout. 

Jwala Prasad, J.—I regret I am un¬ 
able to agree with my l 0 .irned brother, 

although it would hav^ given me very 
great pl-easure to he able to subscribe to 
his view ot the ease. I have carefully 


considered the evidence in the case and 
the law embodied in S. 65-A, which has 
been incorporated into the Central Pro¬ 
vinces Land Eevenue Act 18 of 1881, re¬ 
garding the incidence of the tenure of a 
Gaunbia in the Sambalpur District to 
which the village in dispute appertains. 

I entirely agree with the Subordinate 
Judge of Sambalpur who tried tbe case 
both as regards the findings of fact ar¬ 
rived at by him and the law applicable 
to the case. I must at once say that the 
plaintiff Mohan Gauntia, being the eldest 
son of his father Karuna, the previous 
Gauntia of the village succeeded to the 
Gauntia right in tbe village in dispute in 
1900 after the death of - his father and 
that there was no relinquishment of his 
right in favour of his younger brother 
Kuber either “at the time of succession’* 
or at any time, and that the deads of sur¬ 
render and agreement executed by Kuber 
in favour of defendant 1, tbe Zemindar 
of the village, in the year 1907 are in¬ 
valid and illegal and do not confer any 
right on defendant I to take possession 
of the tenure as against Mohan the plain¬ 
tiff, his sons and the other members of 
the family who have vested rights in the 
tenure in dispute, being their ancestral 
family properby, though only one of 
them was recognised and declared as a 
Gauntia thereof for the purpose of per¬ 
forming the duties of a Gauntia imposed 
upon him by law. The plaintiff is there¬ 
fore entitled to the declaration of his 
right to and recovery of possession of the 
village in claim including the sir and 
khudkast lands specified in the 
The suit has been properly decreed by 
the Court below and the appeal should 
therefore be dismissed with costs. 

It is undisputed that Karuna the fa¬ 
ther ot the plaintiff, was 
Gauntia of. the village Sargipali 
puteand of another village Bandapali, 

both appertaining to 

Barpali of which defendant 1 is the pro- 
prietor. In 1891 Karuna received a cer¬ 
tificate as a protected Thiccadar of tbe two 
villages. He died in 1903 leading him 
surviving throe sons, Mohan the 
tiff Kuber and Balaram. Mohan being 
the eldest son succeeded to both the vil- 
Lgefraor 3. 65. 01. 4 (b), which enaote 

"’’^hc-n on the devth ot a Thiccadar thc« ^ 
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Kuber therefore did not succeed being 
the second son of Karuna. On 5th Octo¬ 
ber 1907, Kuber however executed a deed 
of relinquishment, Ex. B, called “ wapsi 
patta,” surrendering the Gauntia right of 
village Sargipali in favour of defendant 1. 
This was followed by a deed of agreement 
Ex. E. executed by Kuber the next day, 
6th October 1917, in favour of the 
zemindar, defendant 1 which runs as fol¬ 
lows ; 

That on 5th October 1917, I surrendered 
to you the entire 16 aunas Gauntia interest of 
Mauza Sargipali in Baripali zamindari. District 
Sambalpur, with all the bhogra lands and my 
dwelling bouses, etc., and delivered possession 
thereof to you. As I effected improvements of 
the bhogra and the houses, etc., in the said 
^lauza Sargipali and constructed kata and band, 
etc., I take from you Rs. 2,300 in cash on ac¬ 
count of these improvements. I shall have no 
claim in the said village. On receipt of 
Bs. 2,300 in cash in the presence of the witnes¬ 
ses, I do hereby execute the deed of agreement 
that it may be of use when necessary.” 

The zamindar defendant; 1 is in posses¬ 
sion of the Gauntia right of village Sar¬ 
gipali on the basis of the aforesaid deeds 
of surrender and agreement executed by 
Kuber from the date of the execution 
thereof in 1907. The plaintiff's claim 
to recover possession is resisted solely on 
the aforesaid documents. The question 
is whether Kuber had a right to surren¬ 
der the village in question and whether 
the deed of surrender executed by him 
conferred any right upon defendant 1 as 
against the plaintiff and whether it is 
valid and operative in law and whether 
the plaintiff is bound by the surrender 
made by his younger brother Kuber. As 
to the right of Kuber to surrender the 
village defendant 1 in his written state¬ 
ment alleged as follows : 

‘‘(1) It is admitted that Karuna, father of 
plaintiff, Kuber and Balram, was the protected 
Tbiccadat of Mauza Sargipali. Karuna was also 
protected Thiccadar of Mauza Bandipali, (2) 
after Karuna’s death Mohan remained at 
Bandipali and acted as Thiccadar thereof where¬ 
as Kuber remained at Sargipali and acted as 
Thiccadar; (3) the allegations iu para. 3 of 
the plaint are not true. Kuber acted in Sargi¬ 
pali ns Thiccadar on his own behalf and not as 
agent of his brother Mohan.” 

N.B .—The allegations in para. 3 of the plaint 
referred to herein are that the plaintiff dwelt 
in Mouza Bandipali and in the year 1901 he 
appointed his younger brother Kuber. defen¬ 
dant 2 , as his agent to manage Mauza Sargipali 
on his behalf and accordingly Kuber realized 
rents from the tenants on behalf of the ulain- 

(l) That at the Dewar Settlement Mohan 
was recorded as Thiccadar of Bandipali and Ku- 
bet of Sargipali. This was on the application of 
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Euber and Mohan, not having accepted the 
Thiccadar! of Mauza Sargipali aud agreeing to 
the Record of Rights being in the name of Ku¬ 
ber, relinquished his right in favour of his 
younger brother.” 

From the above it is clear that in the 
written statement the right of Kuber as 
Gauntia of Sargipali is said to be based 
on the fact that Kuber acted as Thiccadar 
on his own behalf in the village and that 
at the time of the preparation of the 
Hecord of Rights Mohan did not accept the 
Thiccadari of village Sargipali and agreed 
to the name of Kuber being recorded in 
the Record of Rights, and thus relin¬ 
quished his right in favour of Kuber. There 
is no case made out in the written state¬ 
ment that Mohan resigned his right in 
favour of his younger brother Kuber at 
the time when succession ensued after 
the death of his father Karuna in terms 
of the proviso of S. 65 A, 01. 4, which 
runs as follows: 

"Provided secondly that the eldest of two oc 
more beirs shall be,at liberty at the time of 
succession to resign his right; in favour of 
another beir bearing the same decree of relation¬ 
ship to the deceased thiccadar as he himself 
bears”. 

Indeed the evidence on behalf of the 
defendants is that after the death of 
Karuna, Mohan became the Gauntia of 
Sargipali. Markund Singh, witness 1 on 
behalf of the defendant, says: 

"In Sargipali there is no cosbarer; Kurna 

was the solo Thiccadar of the village.After 

his death Mohan became Gauntia of Sargipali . . . 
Karuna bad got a protected ccrtiffcate in 1001 
in respect of Sargipali. Mohan remained 
thiccadar of Sargipali for about a year after the 
death cf Karuna”. 

This witness admitted Ex. 1, the re¬ 
ceipt granted to Mohan bearing, his 
signature, with respect to which he says 
in his evidence: 

“We took patwari acd other ceses from the 
plaintiff Moban cn 2ud November 1903 for 
Sambat 1058 and 1050.” 

There is no reason why this statement 
of this witness should not be accepted. 
Ho is a relation of the zamindar defen¬ 
dant and is in his service since 1875 as 
his ammukhtar and has been looking 
after the management of this village and 
also holds Bhogra lands after the sur¬ 
render by Kuber. There is no evidence 
that Mohan resigned the Gauntia tenure 
in favour of Kuber at the time whan 
succession ensued after the death of 
Karuna. On the other hand, the posi¬ 
tive evidence is that Mohan succeeded to 
the Gauntia right and was recognized by 
the zamindar, defendant 1, as the Gauntia 
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of the village. Defendant 1 admitted 
that Mohan was the Gauntia of Sargipali 
in Ex. 8, and a usufructuary mortgage 
bond, dated 14th April 1902, executed by 
him in favour of Bairagi Dora for Rupees 
6,000, wherein village Sargipali along 
with other villages of the zamindar was 
mortgaged. The plaintiff was directed 
to pay the annual rent of Bs. 149-3-0 of 
village Sargipili to the mortgagee Bairagi 
Dora. About the same time Mohan ex¬ 
ecuted a registered agreement, Ex. 6, 
agreeing to pay Thicca Jama of Sargipali 
to Bairagi Dora, the mortgagee, in ac¬ 
cordance with the aforesaid mortgage 
bond. The rent receipts Exs. 3 to 3-C 
of the period 1903 to 1907 show that 
Thicca Jama of Sargipali was paid to 
Bairagi Dora for the Sambat 1969 to 
1961 and 1963. All these receipts are in 
favour of Mohan Gauntia. 

Exhibit 3-A mentions that the money 
was received on behalf of Mohau Gauntia 
through Kuber. Ex. 4 is a letter from 
Bairagi Dora, the mortgagee, to the plain¬ 
tiff demanding rent from him for village 
in dispute. Ex. 1, dated 2ud November 
1903. a receipt for patwari and other 
cesses, mentions that Mohan Gauntia 
paid these cesses for Sambat 1958 and 
1959. All the receipts granted by the 
zemindar are in the name of Mohau, 
described as Gauntia sometimes the 
money is is said to have been received 
from Mohan himself and sometimes 
through Kuber. The letters in the^sbape 
of parvvanas. Ej^ 5 series, I B. and L E. 
issued from 1903 to 1907 by the zemin¬ 
dar mention sometimes the name of 
Mohan and soraetiines only the Gauntia 
of Sargipali without any name, but never 
the name of Kuber as Gauntia of 
the village. The Government Treasury 
Challans 2 to 2-J show that money was 
paid bv Governruent to Mohan as Gauntia 
of the village for effecting improvements 

of Sargipali and that the money was 
returned to Government from 1906 to 
1912 bv Mohan Gauntia personally, ihe 
words in the Challans are: “Brought by 
Mohan Gauntia tendered by self. In 
two instances the words are: Brought 
be Mohan Gauntia of Sargipali, tendered 
through Kuber (Ex. 2).” In one instance. 
Ex. 2 G, tho words are: Brought by 
Mohan Gauntia' paid by Balaram 
Gauntia” (the youngest brother). These 
documents clearly show that Mohan was 
recognized as the Gauntia of the village 


all through and held responsible for the 
performance of tho duties of a Gauntia 
of the village both by Government and 
by defendant 1, the zamindar. Kuber’s 
position was never recognized as being 
higher than that of an agent of Mohan. 
The rent receipts Ex. A to A 25, of four 
tenants of the village produced on behalf 
of the defendant as shewing that Kuber 
collected the rents of the village, are not 
inconsistent with the case of the plain¬ 
tiff, which is that Kuber was his agent 
and was collecting rents in the village on 
his behalf. 

It is clear from the above that Mohan 
did never relinquish his right in favour 
of Kuber. There is no deed of relinquish¬ 
ment executed by Mohan in favour of 
Kuber in respect of the Gauntia tenure 
of the village in dispute or any other 
documentary evidence to show that 
Mohan did at any time resign his right 
in favour of Kuber. Witness 1, Markund 
Singh, Am-Mukhtar of the defendant, 
says: 

"I do not knew bow Ibe village was given to 
Kuber either by written (?) or verbally, as I was 
not present on, that occasion.” 

The defendant examined 8 witnesses 
in this case, but none of them says a 
word about Mohan’s having relinquished 
his right in favour of Kuber. The 
Mukaddam Gumasta of Sargipali, the 
only witness on the point, says that he is 
unable to say whether Kuber used to 
realize the rent of the village on bis own 
behalf, or on behalf of Mohan, and is 
Blienb as regards any relinqiiishnient by 
Mohan to Kuber. , He was sued by 
Mohan in the Court of the Munsif in 
1902 and in Paus last a criminal case 
was brought against him by Mohan for 
assaulting his son. This witness is of 
no value and is unreliable. An attempt 
has been made to show that the name of 
Kuber was recorded in the settlement 
record, which terminated in 1907, with 
the consent of Mohan. It is said that 
Mohan even put in a petition stamped 
with 8 annas court-fee before tho Settle¬ 
ment Oflicer. asking that Sargipali might 
be recorded in the name of Kuber. The 
petition has not been produced, nor the 
register showing the entry of such an ap¬ 
plication. Witness 8, a Patwari Fund 
clerk, has been produced to show that he 
made a search for the document bub 
could not find it. He admits that he la 
not in charge of the papers which re- 
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main in the record room, anrl that the 
record-keeper is in charge of them. The 
record-keeper is not prodnced. This 
•witness made a search of his own accord. 
He says that these papers are not in his 
office but they might be in the record 
room and there is nothing to show that 
any such application ever existed. The 
Kbevvat, Ex. H, does not contain any note 
by the Assistant Settlement Officer that 
any petition was filed by Mohan or any 
statement was made by him that Kuher 
should be recorded as the protected 
thiccadar of the village 

Markund Singh is too much interested 
to be relied upon on behalf of defendant 
1, being his relation and his Am-Mukhtar, 
when be says that the plaintiff Mohan 
Gauntia agreed to the name of Kuher be¬ 
ing recorded at the time of settlement. 
I agree with the Subordinate Judge that 
the evidence on behalf of the defendant 
as to having relinquished his rights in 
favour of Kuber before the Assistant 
Settlement Officer is wholly unworthy of 
credence. Kuber, either of his own ac¬ 
cord or in collusion with defendant 1, 
might have got his name recorded before 
the Assistant Settlement Officer, Mohan 
had nothing to suspect that Kuber would 
get bis own name recorded, for Kuber 
had never before done any act in breach 
of the confidence reposed in him by 
Mohan. Even if it be held that Mohan 
did actually consent either by a petition 
or verbally to Kuber’s being recorded by 
the Settlement Officer as a Gauntia, it 
would be several years after his succes¬ 
sion to the Gauntia right and the recogni¬ 
tion of his right by the zamindor and the 
Government as shown above. lie had, 
in 1904, no right to relinquish the tenure 
in favour of his brother before the 
Settlement Officer, for it would then 
amount to a transfer of the right already 
accrued to, and enfoyod by, him, by way 
of gift in favour of Kuber. It was nob a 
surrender to the zamindar bub a transfer 
to a third person as against the zamindar. 
This is not permissible. S. 65, Cl. 4 A 
prohibits absolutely a transfer of the 
Gauntia tenure in any way either 
by sale, gilt or mortgage. The ralin- 
riuishment, if any, made by Mohan in 
favour of Kuber in 1904, which had al¬ 
ready been shown to have never taken 
I)laoe, is wholly inoperative and invalid 
in law. No consent of the zamindar in, 
iny opinion would validate the transfer 
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declared by law to be illegal. It is ad- 
mitted that this was the ancestral family 
property. Under the special rule of 
succession provided by S. 66 A, out of 
the several heirs bearing the same rela¬ 
tionship to the deceased Gauntia the 
eldest of such heirs succeeds and is i30t 
liable to partition. The gauntia tenure in 
question was an ancestral property in 
the hands of the father of the plaintiff 
and his brothers in which all of them 
had acquired an interest by birth. The 
tenure was created long before 1898, 
when S. 65 A was enacted after amend¬ 
ment. Karuna’s ancestor Dbunda origin 
nally held the tenure, which in succes¬ 
sion came to be held by Karuna and 
Gajadbar, son of Dbunda. Karuna also 
was however granted a certificate in 
accordance with Act 16 of 1889. The 
effect of the certificate was not to take 
away the rights of other members in the 
family, as held by the learned Judicial 
Commissioner of the Central Provinces 
in Fagwa v. Budhram (l). The history 
of the tenure in that case is exactly 
similar to that in the present case. 
Prior to 1891, two brothers, Sakhru and 
Pathari, held the tenure for which in 
1891 a certificate was given to Pathari 
alone. It was held that the certificate 
did not create two new rights personal 
to Pathari alone and that Pathari’s 
nephew did not cease to have an interest 
in the tenure. Pathari, his sons and 
uephew were hold to bo joint owners of 
the thiccadari village. The law regard¬ 
ing the rights of the person declared as 
protected in status by certificate in 1891 
and other members of the joint Hindu 
family has been summarised in that case 
as follows : 

"Thero is absolutely nothing in the Act of 1898 
to suggest that the vested right was intouded by 
the legislalnre to be taken away from him. 
Property which is joint property and onjo 3 ed 
as such docs not cease to be joint property 
merely because a subsequent Act does not re* 
cognize the partition. ... It cannot be seriously 
argued that these restrictions cu the right to 
partition have taken away from the co«harers 
in Sambalpur Kbalsa villages all rights of pro¬ 
perty, and conferred them on the lambardar 
gauntia.’’ 

TliO right recognized by the Settle¬ 
ment Officer is not merely a personal 
privilege. The learned Judges further 
held that the fact that the certificate was 
issued in the n ame of one me mber doe s 

(1) A. I. R. 1914 Nag, 48=24 I. 0. 855=10 
N. L, R. 64. 
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not affect the rights of the other members 
and that the question of privity of con¬ 
tract between the zamindar and the other 
members of the family does not affect 
the right as against each other. In 
Second Appeal No. 2878 of 1914, in Lai 
Narupraja Singh v. Bhahani Teli (2), 
in cu..ijecfion with the suit brought by 
the zamindar, after the surrender by 
Kuber in 1907, to eject some relations of 
Kuber from parcels of Bhogra lands held 
by them, the learned Chief Justice over¬ 
ruled the defendant’s contention of law 
that a protected Gauntia is unable to 
relinquish his right. The question whe¬ 
ther Mohan did as a matter of fact relin¬ 
quish his right in favour of Kuber and 
whether Kuber on the strength of his 
name being entered in the Record of 
Rights could validly surrender the tenure 
to the prejudice of the plaintiff, was not 
raised and could not be- investigated in 
that second appeal. It was for the purpose 
of that case however assumed that Kuber 


was a protected Gauntia of the village. 
Mohan was not a party to that litigation. 
I regret the above authorities were not 
cited to us in the course of th© arguments 
by the learned vakils in Cuttack repre¬ 
senting the parties. In the present case 
however the plaintiff has been able to 
show that ho himself did succeed as 
a gauntia under the law and was recog¬ 
nised as such by defendant 1 and that he 
did not relinquish it in favour of Kuuor. 

Hence I^uber was not competent to sur¬ 
render it to the zamindar. It follows 
from the principles of the ruling m 
Fagxva v. Budhram (l) already cited 
that a Gauntia, having succeeded to the 
protected tenure under S. 65 A of the 
Act. cannot transfer the rights by gift in 
favour of one to the prejudice of the 
rights of the other members of the family 
in” the property. la the present case 
Mohan, having succeeded to the tenure 
and having been recognized as such for a 
number of years could not transfer the right 
in favour of Kuber to the prejudice of the 
youngest brother and his own sons and 
the sons of the other brothers. Under 
the Hindu law the transfer by one 
ruoLU her, unless as a Karta of the family, 
is nob binding upon his brothers and 
nephews, as the members of the family 
acquire vested rights by birth in the 
ancestral property. Under the special 
law a person succeeding to the gauntia 
~(2nT917J 37 I. 0. 107, 


tenure in preference to the other 
members of the family has no right to 
transfer the tenure. In this view of the 
law the relinquishment by Mohan to* 
Kuber before the Assistant Settlement- 
Officer in 1904 was absolutely invalid 
and illegal and is not binding upon 
Mohan or the other members of the- 
family. As a matter of fact it appeara 
that there was no relinquishment at alL 
The Record of Rights does nob affect the 
right of the plaintiff, nor does it seem to- 
have been acted upon. The documentary , 
evidence already referred to shows that 
even after the alleged relinquishment by 
Mohan and the preparation of the Record 
of Rights, Mohan Gauntia continued to be- 
recognized as the thiccadar of the village- 
and to pay rents and cesses to the zamin¬ 
dar, and to his mortgagee, and also the 
takawi dues to Government (vide the 
rent receipts of 1902 to 1907, Parwanas- 
of 1903 bo 1907 and the Treasury Ohal- 
lans of 1906 to 1914). All these docu- 
ments were produced by the defendant- 
before the Court of Wards in 1909, and 
in the present suit, from his own custody. 

There is no reason w'hy these docu¬ 
ments would be with the plaintiff if he- 
had parted with his rights in the village 
in favour of Kuber. I have no hesitation 
therefore in agreeing with the learned! 
Subordinate Judge that there was no 
relinquishment of his rights by Mohan 
in favour of Kuber at any time and that 
his rights fl*re not affected by the Record 
of Rights. It is possible that Kuber 
being in charge of the village did in 
collusion with defendant 1 get bis name 
entered in the Record of Rights either 
for his own benefit or for the benetib of 
the zamindar, to whom- he is said to 
have surrendered soon after the Record 
of Rights was finally published. ^ Bub 
the deed of surrender executed by Kuber 
in favour of defendant 1 on 6fch October 
1907, and followed by a deed of agree- 
ment on 6th October 1907,^ would nob 
affect the rights of the plaintiff as he 
was no party to it. It is nob necessary 
for the plaintiff to show that the sur¬ 
render made by Kuber in favour of defen¬ 
dant 1 is nob a bona fide document or 
without any consideration, for the plain¬ 
tiff has succeeded in proving that Kuber 
had no right to surrender. But it may b- 
mentioned that the circumst ances con 
neobed with the execution of the deed of 
surrender are suspicious enough to raise 
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a reasonable doubt as to the bona fides of 
the transaction. In order to bolster up the 
ease, defendant 1 made some of his wit¬ 
nesses to say that Mohan was himself 
present at the time of the execution of 
the deed of surrender and the payment 
of fls. 2,300 to Kuber. Markund Singh, 
the am-mukhtar of the defendant, how. 
ever gives up the show when he himself 
does not say that Mohan was present at 
the time of the execution of the deed of 
surrender. The deed of surrender was 
presented for registration by Markund 
Singh, the am-mukhtar of defendant 1. 
It does not mention any consideration 
for which the village is said to have been 
surrendered. 

The deed of agreement however men- 
tions that Kuber received Rs. 2,300 in 
cash on account of the improvements 
made by him in the village. As to the 
payment of Rs. 2,300 to Kuber, the evi¬ 
dence is most unreliable. It is admitted 
that money was not paid at the time of 
the execution of the deed of surrender, 
but it was paid afterwards. This wit¬ 
ness 4 is the only witness who speaks as 
to the payment of Rs. 2,300 to Kuber, but 
he is contradicted by Markund Singh, wit¬ 
ness 1, as to the time of payment. Rupees 
2,300 is said to have been piid in 
consideration of the improvements made 
by him in the village, but Markund 
Singh admits that Kuber did not make 
any improvements, but that the improve- 
ments wore made by his father. 

Markund further admits that the 
money paid to Kuber was entered in the 
account book of defendant 1. but no 
such account book has been produced. 
Then it is not shown why Kuber 
would, after the improvements made in 
the village which are estimated at 
Rs. 2.300, part with the village. It has 
not bean proved nor is it the case of any 
party that the surrender was made for 
the interest of the family and it is 
doubtful if such a surrender would bind 
the plaintiff and the other members I 
am personally inclined to hold that the 
tenure being ancestral the surrender by 
Kuber even if he was a gaunbia of the vil¬ 
lage would not bind the plaintiff and the 
other members of the family as the sur¬ 
render is nob shown to be for the benefit 
of the family. In this I am supported 
by the ruling in Fagwa, v. Buihram (l) 

cited above which distinctly lavs down 
that in case of such a tenure no privity 


of contract between the zemindar and 
any member of the family would affect 
the rights of the other members. It 
would also in ray opinion defeat the ob¬ 
ject and intention of the legislature which 
is to afford protection to the gaunbia 
against arbitrary ejectment by thezainin- 
dar. 

It is however needless to investigate 
further into this matter except for the 
purpose of showing that the transaction 
appears to be colourable in which the 
hand of Markund is visible in order to 
secure to the zamindar the gaunbia right 
of the village by the surrender. It is 
then said that when the Court of Wards 
tooi over charge of the village in 1908 
after the surrender the plaintiff himself 
applied for taking lease of the Bhogra 
lands of the village which was being set¬ 
tled by the Court of Wards and thus ac¬ 
quiesced in the surrender made by Kuber. 
There is no force in this contention for 
when the Court of Wards was settling 
them wiblj others the plaintiff would 
naturally be too anxious to prevent 
strangers from taking settlement of the 
same. This does not militate against 
the right that he claims to hold the vil¬ 
lage as gaunbia. It only shows that he 
was anxious to secure bo himself posses¬ 
sion of the Bhora lands and does nob 
show that he aoqulesoei in any way in 
the surrender made by Kuber or that ha 
is estopped from claiming his right in 
the suit. On the other hand it is clear 
that soon after the relinquishment and 
when the Court of Wards assuine.l oliarge 
of the village in 1903 the plaintiff did 
apply to the Court of Wards to be pub 
in possession ascertaining his right as a 
gaunbia of the village and repudiating 
the surrender made by Kuber as being 
collusive and illegal and requiring the 
Court of Wards to give hack possession 
to him. 

The plaintiff filed before the Court 
of Wards all the receipts and other 
documents in proof of his claim which 
have already been noticed before. It has 
been shown already that he continued to 
pay the rent of the village bo the zamindar 
and the zamindar continued to recog¬ 
nise him as a giuntia oven after the 
execution of the deed of surrender. The 
parwana, datel 2obh December 1907, 
signed and issued by defendant 1 to the 
Sargipali Gaunbia was received by the 
plaintiff and he his produced it in this 



442 Patna 


Lal Nriparaj V. Mohan (SB) (Ohapman, J.) 


1918 


case. It is admUfeed in evidence by fehe 
defendant that the zamindari papers 
would show as to who actually paid the 
rents but these ‘papers have not been 
produced. The defendant has failed to 
prove that Kuber was recognized by him 
as the gauntia of the village before the 
■alleged surrender in 1907 by him or that 
the plaintiff did lose his right in the vil¬ 
lage by virtue of that surrender. The 
plaintiff’s claim therefore cannot be de¬ 
feated. A formal objection was taken by 
theappellanb that the suit is bad for want 
of a proper notice under S. 26, Act 
2± of 1869, Central Provinces Court of 
Wards Act. This section is in all res¬ 
pects similar to S. 80, Civil P. C., which 
TSQuires that no civil suit shall bo brought 
until the expiration of two months after 
notice in wribing stating the name and 
place of abode of the intending plaintiffj 
the cause of action and the relief claimed, 
has been delivered to and loft at the 
pLlice of the Court of Wards. The peti¬ 
tion dated 9bh July 1910, Ex. C-4. satis- 
fies the requirements of these rules. 
Therefore the suit is nob bad for want of 
notice. 

In conclusion I agree with the learned 
Subordinate Judge that the plaintiff has 
conclusively established that hobeingthe 
oldest son was entitled to and did in fact 
succeed his father to tho gauntia right in 
the village and that he never resignel 
his right in £-avour of Kuber his youuger 
brother either at the time of the suc¬ 
cession or thereafter in 1904 before the 
Assistant Settlement Officer and that he 
was recognized all through as gauntia 
of the village by the zamindar and the 
Government and that the position cf 
Kuber was no batter than that of an 
agent for Mohan in 

rLts in the viibige and that Kuber had 

no ri'drb to surrender the gauntia right 
in favour of defend-ant 1 and that defen- 
danb 1 has not acquired any right to re¬ 
main in possession of the village and to 
deprive the plaintiff of his right. The 
suit has been rightly decreed by the 
learned Subordinate .Judge. The appeal 

ia dismissed with costs. 

By the Court.—As wears divided m 
opinion, tho decree of tho lower Court 
roust be affirmed under S. 98, Cl. C2), 
Civil P. C. The appeal accordingly is 

dismissed with costs. 

Chapman. J.— One Karuna Gauntia 
was the gauntia of villages named Bandi- 


pali nd Sargipali. In 1891 he received 
a certificate under S. 65-A, Central Pro¬ 
vinces Land Revenue Act of 1881 de¬ 
claring him to be protected for the pur¬ 
poses of that section. In 1900 Karuna 
died leaving him surviving three sons 
named Mohan, Kuber and Balaram. In 
the Survey and Settlement of the district 
of Sambalpur which was concluded about 
the year 1906-07, Kuber, the younger son, 
was recorded as the gauntia of the vil¬ 
lage of Sargipali,^ Mohan^ being recorded 
as the gauntia of Bandipali. In Octo¬ 
ber 1907 Kuber executed a document 
purporting to surrender theGauntianship 
of Sargipali to the zamindar on receipt 
of Rs. 2,300, in consideration of the i^m- 
provements which he alleged he had 
made in the village during his gauntia- 
ship. The zamindari was taken charge 
of by the Court of Wards some time m 
the year 1908. Mohan thereupon took 
a lease of the home-farm in the village 
of Sargipali from tho Court of Wards. 
Subsequently in October 1909 be pre¬ 
sented a petition to the Court of Wards 
claiming that be was entitled by inheri¬ 
tance to the gauntiasbip of Sargipali, 
that Kuber had no right to surrender 
the gauntiasbip to the zamindar and 
that he should be restored to the gaun- 
tiaship. This petition appears to 
been rejected and in consequence Mohan 
instituted the suit out of which this ap- 
peal arises asking for the recovery of the 
gauntiasbip of the village of Sargipali 
The suit was instituted in the year 1913 
and was decreed by the learned Subordi¬ 
nate Judge. On first appeal to this Court 
the learned Judges who_ heard the ap¬ 
peal differed, Roe, J., being of the opi¬ 
nion that the appeal should bo allowed 
and Mohan’s suit dismissed and Jwala 
Prasad, J., being of tho opinion that the 
learned Subordinate Judge was right m 
decreeing Mohan’s suit and that the ap¬ 
peal should be dismissed. In accordance 
with the rules of the Court the appeal 
was accordingly dismissed. Against that 
decree an appeal has been preferred under 
the Letters Patent and that is the ap¬ 
peal which we have now to consider. ^ 

It is desirable to state in the first in¬ 
stance what can be gathered in regard to 
the status of a protected gauntia from 
the provisions of the Central Provinces 
Land Revenue Act of 1881 and for this 
purpose one must refer to S. 66-A of tba 
Act. It appears from the provisions ot 
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that section that it was thought desira¬ 
ble to provide for the protection of cer¬ 
tain selected tbiccadars gauntias and 
farmers of villages. “Gauntia” is the 
name ordinarily given to village head¬ 
men but the use of the term in connexion 
with tbiccadars and farmers indicates 
that the name was generally used in the 
Central Provinces for the person who 
■was responsible for the ccllootion of the 
rent in a village. S. 65-A provides that 
where a gauntia is able to prove that he 
has been in possession of a village or 
part of a village for a period of nob 
less than 20 years or where he is able 
to prove that be or those from whom 
he has inherited, has or have es¬ 
tablished the village or substantially 
improved it, at his or their cost, he 
is entitled to claim the protection 
provided for by that section. The pro¬ 
tection consists partly of a protection 
against ejectment by the zamindar except 
under certain conditions, and partly of 
protection against sub.division or transfer 
of the gauntiaship. It further provides 
that a protected gauntiaship shall be 
heritable and not transferable by sale, 
gift, mortgage or dower, that it shall not 
be saleable in execution of any decree nor 
shall any decree 1 e passed for the sale 
thereof, that it shall not be partitioned 
and that it shall devolve on one member 
only in the family. The protection fur¬ 
ther deals with the rights of a gauntia to 
renew his gauntiaship leas© upon terms 
which may, in case of disagreement, he 
settled hy the Deputy Commissioner. It 
is quite clear from the recitals in these 
provisions that the object of the enact¬ 
ment was not for the benefit of the 
zanjindar ; hut that the object was to re¬ 
tain, if possible, certain selected families 
iin the gauntiasbips of their villages and 
to protect them against transfers and sub- 
idiviaions. It is important to bear this 
general intention of the law in mind in 
dealing with the facts of the present 
case. 

As I have said, Karuna was the pro¬ 
tected gauntia of the villages of Bandi- 
pali and Sargipali. fie died in the year 
1900 leaving him surviving three sons : 
Mohan, Kuber and Balararu. There is no 
evidence that there was any separation 
in the family and the presumption is 
that the family remained ioiub. In these 
circumstances the law on the subject 
clearly jg that Mohan succeeded to the 


gauntiaship of the two villages of Bandi- 
pali and Sargipali, unless at the time of 
his succession he elected to resign his 
right in favour of one or other of his two 
brothere. This is clear from the provi¬ 
sions of sub-S. (4) (b), S. 65-A, Central 
Provinces Land Revenue Act, which says 
that 

wnen on the death of a thiccadar there are two 
or more heirs bearing the same relationship to 
him, the eldest of such heirs shall succeed,” 

provided that the eldest of two or more 
such heirs shall be at liberty, at the time 
of succession, to resign his right in favour 
of another heir bearing the same degree 
of relationship to the deceased thiccadar 
as he himself bears. It is quite clear 
therefore that in the absence of evidence 
of resignation by Mohan at the time of 
his succession he was entitled to the 
gauntiaship of the two villages of Bandi- 
pali and Sargipali and that his right was 
superior to that of his younger brother 
Kuher. Kubor would therefor© not be 
entitled to make tho surrender which he 
purported to make in tho year 1907 in 
favour of the isamindar. So far therefore 
as the provisions of this section are con¬ 
cerned, Kuber could only succeed upon 
evidence that at the time when Mohan 
succeeded to the gauntiaship on the death 
of bis father, he (Mohan) resigned his 
right in Kuber’s favour. The question we 
have to determine, in the first place, is 
whether there was any such resignation. 
The appellant is met at this stage with a 
difliculty : the suit brought by Mohan 
out of which this appeal arises was not 
contested by Kubor himself ; and Kuber 
was not called as a witness in the case. 
The suit was contested ouly by the Court 
of Wards on behalf of the zamindar in 
whoso favour the surrender had been 
made by Kuber in 1907. There is thus 
no statement or evidence by Kubor that 
there was any such resignation in his 
favour ; and there is no other evidence of 
any kind bearing on this question. There 
is also no definite plea in tho zamin- 
dar s written statement tliat there was in 
fact any such resignation. We have been 
asked to infer that a resignation actually 
took place from the following circum¬ 
stances : 

A series of rent receipts commencing 
with the year 1901 proving payment by 
some four tenants of the village of Sargi- 
pali, most of which are signed by Kuber 
as Kuber Gauntia.” Reading those re- 
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ceipts together with the case of the plain¬ 
tiff that Kuber did actually collect rents 
of the entire village of Sargipali, we may 
accept the fact that Kuber did collect 
rents of the village and that he did sign 
himself as “Kuber Gauntia.” There is 
also one instance of the year 1906 (Ex. J) 
in which Kuber sued a tenant of Sargi- 
pali and obtained a decree for rent. The 
appellant also relies upon the fact that 
Kuber was recorded as the Gauntia of 
Sargipali in the khewat (Ex. H) and that 
the jamabandi prepared by the Settle¬ 
ment Officer was in accordance with that 
khewat. The appellant further relies 
upon the fact that after the Court of 
Wards bad taken charge of the zaraindari 
in 1903, Mohan, without objecting to the 
surrender which had in the meantime 
been made by Kuber, applied to the Court 
of Wards for the settlement of the home 
farm. To some extent the appellant also 
relies upon the fact that Kuber made the 
surrender in 1907 describing himself as 
the gauntia of the village. Some little 
iufevence may also be rightly drawn from 
the fact that Mohan in his evidence pre¬ 
tends that he was not aware of the entry 
in the khewat until 1908. -A case was 
attempted to be made out in the first 
Court that the entry in the khewat was 
made with tlie consent of Mohan and it 
was even suggested that Mohan put in a 
petition consenting to the entry of Ku¬ 
ber’a name as the Gauntia of Sargipali. 
The only evidence however which was 
adduced to support this case was that of 
a witness who was discredited in cross- 
examination, and I agree with the learned 
Subordinate Judge and with the opinion 
expressed by Jwala Prasad,!.,in this con¬ 
nexion that the story is untrue. Even if this 
evidence were accepted as true however 
ib would in my opinion be dilhcult to in¬ 
fer that it amounted to a resignation at 
the time of Mohan’s succession. 

There is a considerable body of evidence 
on the other side. It appears to be in¬ 
controvertible that so far as the zamin- 
dar”and the Government were concerned, 
Mohan succeeded to his father Karuna as 
gauntia and was treated as the gauntia 
from the time of the death of his father 
right up to the year 1912, within a short 
period of the institution of this suit. So 
far as the zamindar is concerned, in res¬ 
pect of the period prior to the actual sur¬ 
render by Kuber, there is a series of rent 
receipts showing payment by Mohan in 
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his capacity as gauntia ; there is a mort¬ 
gage bond of April 1902 executed by the 
zamindar in favour of one Bairagi Dora 
in which the zamindar recites that Mo¬ 
han was the Gauntia of Sargipali and 
empowers Bairagi to realize rent from 
Mohan in discharge of the debt due by 
the zamindar to Bairagi. Of about the 
same date there is an agreement executed 
by Mohan as Gauntia of Sargipali in 
favour of Bairagi Dora agreeing to pay 
him the annual rent of the two villages 
Bindipali and Sargipali. This is further 
supported by a series of receipts- of 1903, 
1904, 1905, 1906 and 1907 showing pay¬ 
ments of rent by Mohan as Gauntia of 
Sargipali to Bairagi Dora. One of these 
receipts shows that the payment was 
made through Kuber. There is nothing: 
to show that Kuber took any part in the- 
payments of the other years. There is a 
letter written in 1908 by Bairagi Dpra to- 
Mohan Gauntia asking the latter to pay 
the rent and there are also demands made* 
from time to time by the zamindar. There- 
is also a series of payments made to Go¬ 
vernment, apparently in discharge of ar 
loan given by the Government for village 
improvement. These receipts run up to 
the year 1912 showing payments made by 
Mohan as gauntia of the village. 

From this evidence one thing is cer¬ 
tain, and that is that upon the death ot 
Karuna, Mohan was treated as Karuna s 
solo successor as gauntia of the two vil¬ 
lages of Bandipali and Sargipali ; Mohan- 
accepted that position, and thezamindarr 
papers show that they were framed upon 
that understanding. It is moreover quite- 
clear that there was no resignation m- 
any sense of the term so far as the zamin¬ 
dar and the Government were concerned. 
In these circumstances I think it is im¬ 
possible to infer from the mere fact that 
Kuber was permitted to collect rent of 
the village and that he succeeded in get¬ 
ting his name recorded in the Survey and 
Settlement papers, apparently with a 
view to making the surrender in favour 
of the zamindar, that any resignation by 
Mohan in favour of Kuber took place at 
the time of his succession. It is quite- 
clear that after Mohan had once entered 
as the heir of his father, it was not open 
to him under the provisions of the Cen¬ 
tral Provinces Kand Revenue Act to 
transfer by sale, gift or otherwise in 
favour of his brother Kuber. It has- 
been suggested that if he did so, be- 
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would be estopped from pleading that he 
was not entitled to do so. It is in roy 
■opinion not necessary to expressly decide 
v.hether the law of estoppel would oper¬ 
ate as a bar in such an event, having 
regard to the clear provisions of the sta¬ 
tute. The cases relied on by Roe, J., 
in this connexion are distinguishable, in¬ 
asmuch as they relate to transfers of 
occupancy rights, the law in respect of 
which is expressly for tha protection of 
the zamindar. As I have pointed out, 
the law upon the subject of transfers of 
gauntiaship has no concern whatsoever 
with the interest of the zamindar. More¬ 
over, the leading case on the subject of 
estoppel in a case of transfer of occupancy 
rights, viz., Bhagirath Changa v. Sheikh 
Hafizuddin (3), itself expressly dis¬ 
tinguishes a case in which a transfer had 
been made in a representative character. 
The fact is that in the present case I am 
unable to hold that there was any transfer 
by Mohan in favour of Kuber and if ever 
there was a case which would be excluded 
from the operation of .the principle of 
estoppel, it is this one; for, in the first 
• place, it is manifest that Mohan through¬ 
out held himself out as gaunbia of the 
two villages; audio the next place, he 
was treated as gauatia by the zamindar 
right up to the date of the surrender by 
Kuber. It is therefore quite impossible 
for the zamindar to plead that he was 
misled by Kuber in regard to bbe gaunbia- 
ship cf Sargipali. He appears to have 
been perfectly aware up to the date of 
Kuber’s surrender that Mohan was the 
gauntia; and it is certainly open to 
considerable doubt whether, when he 
knew that Mohan was entitled to succeed 
to his father and that there was an ex¬ 
press provision of law forbidding Mohan 
from making a transfer in favour of his 
brother, hereally believed that Kuber 
was the gauntia in respect of Sargipali. 

Some reference has been made to a 
judgment of this Court in which the late 
Chief Justice said that he could discover 
nothing in the incidence of the tenure of 
a gaunbia which showed that the gauntia 
was not entitled to relinquish his rights: 
Lai tdarupraja Singh v. Bhabani 
Teli (2). That observation was made only 
by way of obiter dictum and it appears to 
me that it is unnecessary for the present 
appeal that wo should determine the 

point._At the same tim^ it is desirable 

(3) [1900] 4'uT \V. NrG7U.~ ’ ' ' 
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to mention that I am of opinion, having 
regard to the nature of the protection 
given to a protected gauntia by S. 65-A 
that if it were held that a gauntia could 
surrender in favour of the zamindar, it 
would be possible to render the pro¬ 
visions of the Central Provinces Land 
Revenue Act infructuous. inasmuch as 
the zamindar could obtain a surrender 
from a gauntia and thereafter lease the 
gauntiaship to some other person and 
thus transfer the gauntiaship to another, 
which is the result which the Act is 
intended to prevent. I am of opinion 
therefore that the defendant-appellant 
has entirely failed to prove that there 
was any resignation by Mohan in favour 
of Kuber either at the time of his 
succession or subsequently. In these 
circumstances I am of opinion that the 
suit was rightly decreed. 

Certain preliminary objections were 
taken by the learned vakil api^earing on 
behalf of the appellant. It was contended 
that the suit was not maintainable in the 
civil Court by reason of tlie provisions of 
S. 132 read with S. 152 (a), Central 
Provinces Land Revenue Act. S. 132 
enables the Deputy Comrissioner to 
enquire into the claims of gauntias and 
to declare them to be protected for the 
purposes of S. 65-A, S. 152 provides that 
no civil Court shall entertain any suit 
concerning any matter which the Revenue 
Ollicer is empowered to determine or 
dispose of. It is contended that this was 
a suit for the enforcement of the claims 
of a gauntia and that therefore the 
Deputy Commissioner w’as empowered 
to dispose of it: and that the civil Court 
was prohibited by the provisions of S, 152 
from entertaining it. In my opinion 
however it is quite clear that the pro- 
visions of S. 132 were drawn up with re¬ 
ference to S. 65-A ani were intended to 
enable the Deputy Commissioner merely' 
to determine claims to protection undori 
S, G5-A and to enforce the provisions 
of that section. It was never, in ray 
opinion, intended that the Deputy 
Commissioner should be empowered to 
deal with a suit for ejectment or for the 
recovery for a gauntiaship. In regird' 
to tho objection upon the ground of want' 
of notice of suit I agree with the judg¬ 
ments of Roe, J., and of Jwala Prasad, J. 
Some argument has also boon addresse i to 
us upon the provisions of S 237, Contract 
Act, which entitles a person dealing with 
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an agenti to believe that the agent is 
acting within his powers. Nobody has 
ever suggested in this case that the 
zarnindar was induced to believe that 
Kuber was enapowered by Mohan to 
surrender his gauntiasbip and therefore 
the provision of the section referred to 
has no application to the present case. 

Reference is also made to Ss. 68 and 82, 
Ben. Ten. Act, which require Settlement 
Officers to record the fact of actual pos¬ 
session and provide that the entry re¬ 
garding the fact of actual possession shall 
be presumed to be correct until the con¬ 
trary is proved. Now all tiiat the entry 
in the Record of Bights shows is that 
possession of the gauntiasbip at the time 
of the publication of the Record of Rights 
was with Kuber. The presumption at¬ 


taching to the entry in the Record of 
Rights is only in regard to possession, 
and it is sufficient to enable Mohan to 
succeed in this action that he should 
establish a better title than Kubar, what¬ 
ever the fact of possession might have 
been in the year 1906-1907. Having re¬ 
gard to all the circumstances of the case 
and the fact that the surrender in favour 
of the zarnindar took place so soon after, 
1 am of opinion that the presumption 
attaching to the entry has been sufficiently 
rebutted by the other evidence to the 
effect that Mohan was treated by the 
zarnindar and by the Government as the 
sole successor to the gauntiasbip upon 
bho death of his father Karuna. More¬ 
over the presumption, as I have said, is 
only one in favour of possession, and 
apart from the evidence as bo possession 
Mohan would bo entitled to succeed upon 

tim evidence that ^ Vim 

In all the oircumstanoes of the case 1 am 
of opinion that the suit was rightly de- 
creed by the learned Subordinabe Judge 
and X would therefore dismiss this appeal 


with costs. 

Atkinson, J.—I entirely agree m 
the conclusions arrived at by my learned 
brother. I desire however to add my 
own opinion as to what I believe to be the 
true construction of S. 65.A, Cl. (4; (b;. 
Central Provinces Land Revenue Act, 
1681, in so far as it concerns the question 

arising for our decision. S. 65.A was 
mainly designed to afl'ord protection to 
the class of persons owning a pro¬ 
prietary interest in land known as 
gauntias, and to secure for them, in the 
enjoyment of their property rights, 


security of tenure, and subject to the in¬ 
cidents attaching to their tenure to sav^ 
them from arbitrary eviction by capri¬ 
cious landlords. Thus by the Central 
Provinces Revenue Act, 1881, S. 65-A, th& 
tenure of a gauntia was declared to b& 
heritable: but not transferable by sale, 
gift, mortgage or dower. The uncertainty 
which prior to the passing of this Act 
antecedently attached to the interest of a 
gauntia tenure-holder ceased, and he 
acquired a perpetual estate or interest in 
the lands forming the subject-matter of 
his tenure subject to the conditions 
against alienation specified in S. 66-A. 
Once a gauntia received the certificate 
contemplated and provided for the 
Act, he became what is termed a pro¬ 
tected gauntia;” and thereupon he became 
but not till then, vested with all the rights 
and benefits conferred upon a gauntia 
by this Act. B’or obvious reasons it was 
thought desirable by the framers of the 
Central Provinces Revenue Aot of 1881 
to provide that the tenure should vest 
in one person only, even though he with 
others might have a joint interest there¬ 
in; and accordingly the Act provided for 
the devolution of a protected gauntia 
tenure upon the death of the first an 
each succeeding “protected gauntia y 


Bnacting that 

‘when on the death of a Jf® 

;\YO or mote heirs bearing the same relationship 
;o him the eldest of such heirs shall succeed, 
provided that the eldest of two or more such 
leirs shall beat liberty at the time of 8«^sion 
.o resign his rights in favour of ‘itj" 

Dcariug the same degree of relationship to the 


” w _ 

I_1 r 


In my opinion this section is rnan- 
datory in its terms. The ^ eldest heir 
of the last protected gauntia shall suc¬ 
ceed to the tenure, unless at the time 
of succession he resigns his right to 
inherit as a gauntia in favour of^ another 
heir of equal degree. The right of 
the eldest male heir to resign or re¬ 
nounce his rights as a gauntia, with 
a view of giving up all claim to in- 
herit tbo estate which has by statutory: 
devolution descended upon him must be 
exercised at the time when the succession 
opens, viz., on the death of the last pro¬ 
tected gauntia. A right of election is con- 
ferred upon the eldest male heir andatime 
is definitely specified when that elec¬ 
tion must be made by him. No chance for 
procrastination is allowed; but there and 
then when the right to succeed accrue? 
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therigbt of election must be exercised; 
and when tbe election is so made by tbe 
person upon wbom the tenure devolves 
by inberitance, it is irrevocable in its 
operation ; and automatically one heir 
of equal degree is submitted for another. 
Further in my opinion the right of elec¬ 
tion must be exercised in respect of the 
entire estate which devolves on the eldest 
male heir. If two or more villages from 
the protected tenure of a gauntia, even 
though they may have been declared pro¬ 
tected by separate certificates at different 
times, the eldest male heir must exercise 
his choice of resignation or adoption in 
respect of all or none of such villages ; 
there can be in my opinion no splitting 
up of the estate or tenure into different 
parts having distinct entities. To permit 
of such a severance of tbe estate would 
be destructive of what appears to me to 
be the governing intention of S. 65-A, 
viz., the concentration of the ownership of 
the entire protected gauntia tenure in 
one person only. S. 65-A, Cl. (4) (b), 
expressly says that the eldest male heir 
shall be at liberty at the time of succes¬ 
sion to resign his rights in favour of 
another heir. I take the words “ his 
rights” in that section to mean all the 
rights which have devolved upon such 
eldest male heir, and not merely some 
of them. Therefore, even if there was 
a resignation proved by Mohan in favour 
of Kuber of the village of Sargipali, only 
when tbe entire protected interest that 
devolved on Mohan was comprised of 
the two villages of Bandipali and Sargi- 
pali in ray opinion such attempted resigoa- 
tion by Mohan would have been invalid 
and inoperative in law to extinguish the 
rights of Mohan in the village of Sargi- 
paii. 

Karuna died in August 1900. There, 
upon the rights of the plaintiff accrued 
in succession to the protected estate 
wbic!i devolved upon him. Upon the 
death of Karuna it is admitted that there 
was mutsition of names in the landlord’s 
rent register and books; and that Mohan 
was recorded by the landlord as the 
gauntia in respect of Bandipali and 
Sargipali. This, in my opinion, was an 
unequivocal act of adoption by Mohan of 
his intention to accept the estate which 
had devolved upon him. But irrespective 
of this the evidence by no means satisfies 
me that Mohan ever at any time resigned 
his rights in the village of Sargipali in 


favour of Kuber. The onus is on Kuber 
and those who derive title through him^ 
to establish as an indisputable fact the 
factum of resignation by Mohan. In my 
opinion defendant 1 bas^ utterly failed 
to discharge this onus. 1 would just 
desire to add that though S. 65.A speaks 
of "resign” this in legal phraseology 
really means "release,” which has an 
accepted legal meaning. The best proof 
of resignation would be the production 
of a deed of release, but no document in 
the nature of a deed of release has been, 
produced to establish the fact of resigna¬ 
tion by Mohan in favour of Kuber. We 
are asked to infer as an inference of fact 
from the evidence, documentary and oral,, 
adduced by tbe defendant 1, that Mohan 
in or about the year 1902 resigned hia 
rights in village Sargipali in favour of 
his brother Kuber. I for one unhesitat¬ 
ingly refuse to draw any such conclusion 
from the evidence ; nor do I think 
that the facts relied upon by Roe, J., 
warrant the deduction that he deduces 
therefrom. But even if evidence had 
been adduced from which the inference 
could be fairly drawn that in or about 
the year 1902 the plaintiff resigned his 
rights iin respect of the village of Sargi¬ 
pali in favour of defendant 2. it would be 
of no avail inasmuch as any such resigna¬ 
tion would have occurred long subsequent, 
to tbe time when the succession opened 
and the right to resign accrued, there 
having been in the meantime after tbe 
death of Karuna a deliberate adoption by 
Mohan showing an intention on bis part tO' 
succeed to the lands in suit. 

I agree therefore that the suit was 
rightly decreed and that this appeal must 
be dismissed with costs. 

Imam, J. — I am in entire agree¬ 
ment with the view expressed by my 
learned brothers that this appeal should 
be dismissed with costs. I, however, 
wish to add that I find nothing S. 65-A,, 
Central Provinces Land Revenue Act, to 
show that the protection afforded to the] 
tenure of a gauntia is to extend to a 
group of tenures. In the present case 
Karuna had two gauntiaships vested in 
him, namely' one for Sargipali and the 
other for Bandipali, and in my opinion 
on his death it was open to Mohan to 
resign at the time of his succession in 
in favour of his brother Kuber either both 
the gauniasbtips or one of them. On 
the evidence I hold that he did nob do so. 
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Upon the evidence on the record it ia 
quite clear that upon the death of Karuna, 
Mohan succeeded to the gauntiasbip of 
the two villages; that his name was re¬ 
corded as gauntia in the zamindar’s 
books and that he continued as gauntia 
all along. The position of his brother 
Kuber, after the death of the father, was, 
in my opinion, that of an agent of Mohan. 
There having been no valid resignation 
by Mohan in favour of Kuber at the time 
of the death of Karuna, Kuber had no 
right whatever to the gauntiasbip of the 
village of Sargipali. I am also of opinion 
that Kuber had no title whatever to make 
the surrender in favour of the zamindar. 
I agree therefore with the decision of ray 
learned brothers. 

v.s./r.k. Appeal d\sm%ssea. 
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Eamdhari Singh and others—Accnsed 
—Petitioners. 

V. 

Ewpcror—Opposite Party. , 

Criminal Revns. Nos. 354, 355, 3^.6 and 

357 of 1917. Decided on 9*^^ 

1917, against order of Sub-Divl. Magis¬ 
trate. .lamui. District Monghyr, D/- ^nd 

1 P r n898) S. 476—Pro- 

(a) Criminal F. C, ^ ^ 

secution on same or next day when witness 
was examined—Opportunity given to explain 
clear contradiction-No enquiry or notice i. 

order under S. 470. Criminal P C 
directing the prosecution of a „ rfn 

S. 193, Penal Code, is made of 

»hich or the day aUev 

the svitness is finished tiyen to him 

by him. and after an opportunity g 

to explain the 

moata-in-chief and Court to institute a 

not iucumbont notice to the ao- 

fresh enquiry or to give q 2; P450 G 1] 

cused. ^ . , p c. (1898). S. 476— 

(b) Crimina for prejury 

Sanction fo statements in question— 

’^®."n!nrrdirecting the prosecution'of a witness 
A Oou t d,re« ng ^ 476, Criminal P. C.. must 

Jpeoffy thLtatements in respect of which the 

Sence is alleged to have ^oencommitp^d^^^^ 

In a case under S. 103, Penal Code, where the 
prosecution is based upon certain statements 
Ling falsely made by the accused, it is essential 
to set out the exact statements lu detail upon 
wliich the prosecution wants to proceed^ 

(c) Criminal P C. (1393), S. 476-Offence 
and occasion v/hen committed must be 


indicated to direct attention of trying 
Magistrate. 

The object of specifying the ofience and the 
occasion when the offence is committed is to 
give not only notice to the accused but also to 
the trying Court of the specific offences against 
the accused. LP 450 0 2] 

(d) Penal Code (45 of 1860), S. 183-Only 
evidence in case of perjury is record of de¬ 
position which is the only admissible evi¬ 
dence under Ss. 91 and 80, Evidence Act 
—Record will be presumed to be correct— 
Administration of oath is also presumed - 
Evidence Act (1 of 1872), Ss. 80, 91 and 
114. 

The only evidence in a case under S. 193, 
Penal Code, regarding the statement made by a 
witness is the record of the* deposition prepared 
by the Court. That record only is admissible 
under S. 91 read with S. 80. Evidence Act. No 
other evidence is admissible and the presump¬ 
tion attaches to the correctoess of the record 
both as to the correctness c f the statements 
embodied therein and of the oath having been 
administered to the witness. [P 450 C 2] 

(e) Criminal P. C. (1893j, S 360 De¬ 
position need not be read over the very day— 
It is sufficient if it is read over after end of 
cross-examination—It fulfils object of giving 
opportnuity to correct. 

There is nothing in S. 860 to indicate the 
exact time when a deposition should be read 
over to a witness. It is not necessary that it 
should be read over the very day on which the 
witness makes hisstatoment-in-ebief; if it is 
over at the close of the cross-examinatbn it 
fulfils the requirements of the section and also 
its object, which is to give an opportunity to a 
witness to explain or correct the statements made 

L* *00 ^ 

V(0'criminal P. C. (1898). Ss. 107 and 
355--Case under S. 107 is summons case- 
Depositions in summons case, need not be 

read over os under S. 

morandum.— Penal Code (1860;.b. 193. 

1 erse under S. 107 is triable as a summons 
case and the Magistrate is therefore not bound 
tTreadover the depositions to the witnesses, as 
thev are only a memorandum of the substance 
of the statements made by them as required by 
S. 355. [P 450 0 1,2] 

Naresh Chandra Sinha —for rebi- 
bioners. 

Manohar Lai —for the Crown. 

Judgment. —This is an application 
against an order of the Sub-Divisional 
Magistrate of Jamui, dated 2ad July 
1917, made under S. 476, Criminal P. 0., 
directing the prosecution of the peti¬ 
tioners under S. 193, I. P, 0. The facts 
giving rise to the order of the Magis¬ 
trate under S. 476 may be briefly stated 

as follows: . 

There was a case under S. 107, Cri¬ 
minal P. 0., between Rani Mina Kumari, 
wife of Rai Dhanpat Singh Bahadur of 
Baluchar. and Kumar Guru Pershad 
Singh of Khaira. The pebibionera were 
witnesses on behalf of the said Rani and 
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were examined before the Sub-Divisional 
Officer in the course of the trial under 
S. 107, Criminal P. 0. The witnesses 
were examined-in-ohief on 1st Inarch 
1917 and were cross-examined on 2nd 
-July 1917. In the examination-in-ohief 
the witnesses proved the case of the first 
party, whereas in the cross-examination 
they totally denied the statements made 
by them in the examination-in-obief. 
These witnesses after their cross-ex¬ 
amination was over were discharged, and 
another date was fixed for their oross- 
oxamination. In the meantime the wit- 
nesses were somehow or other spirited 
away and did not appear until 2Qd July 
lpl7, after necessary steps being taken 
by the Magistrate to .enforce their at¬ 
tendance. The witnesses denied entirely 
the statements made by them in the 
examinatioQ-in-ohief and admitted in 
cross-examination that the statements 
made by them in the examination-in-chief 
were false; that the statements made by 
them in the cross-examination were true, 
and that they were instigated or tutored 
by certain persons to make the state- 
ments-in-chief. The statements which 
they contradicted have not been given in 
the order under S. 476 directing the pro¬ 
secution of the petitioners and in the 
explanation given by the Magistrate, 
these statements have been detailed. 
The explanation that the Magistrate 
offers for not detailing the statements in 
the order is that the petitioners denied 
entirely all the statements made by 
them in chief. This no doubt is a very 
serious irregularity. The Magistrate to 
my mind ought to have set forth the 
statements in respect of which he sane* 
tioned the prosecution. I shall come to 
this point again. The Magistrate dis¬ 
posed of the case and discharged the 
second party, who were accused in the 
case, by his judgment dated 4th July 
1917. In that judgment the Magistrate 
says as follows: 

“While concluding 1 must remark on tho con* 
duot of the accused in this enquiry. The pro¬ 
secution witnesses mysteriously disappeared and 
appeared only after three months and then they 
gave diametrically ^opposite statements. They 
have all beon'prosecuted under S. 193, 1. P. C., 
and I do not know who is respsonsible for the 
fate of these men. I think without tampering 
with the proseoution evidence there was enough 
on which the defence could rely.” 

The Magistrate was satisfied that when 
the witnesses were being cross-examined 
iihdy denied the statements made by them 
1918 P/57 & 58 


in chief, and he knew that they were 
telling lies. As a matter of fact be pub 
direct questions to them whether the 
statements made by them in chief were 
true or false and they, as I have said 
above, admitted that thestatements made 
by them in chief were false and those 
in cross-examination were true. Which 
of these statements-in-chief or in cross- 
examinations are true or false, has not to 
be determined in these proceedings. It 
is sufficient that the witnesses made 
irreconcilable and inconsistent state- 
ment-in-ohief and in cross-examination, 
and that one of the statements must be 
true and the other falsa. The ^vitnesses 
therefore prima facie committed perjury. 
The Magistrate therefore was justified in 
taking action against them under S. 476, 
Criminal P. 0., and he did so by his 
order now under revision. One of the 
grounds urged by the learned vakil for 
the petitioners, attacking the order made 
by the Magistrate, is that no notice was 
given bo them of the proceedings and no 
preliminary enquiry svas held by the 
Magistrate before making the order 
directing the prosecution of the peti¬ 
tioners. In the circumstances of this 
case, when the orders wore made upon 
that very date or the day after the wit- 
nesses’ cross-examination had finished 
and upon a clear statement by'bhe wit¬ 
nesses, and after an opportunity having 
been given to them to explain the incon¬ 
sistencies in their sbabements-in-ohief and 
in cross-examination, I do nob think that 
it was incumbent upon the Magistrate to 
institute a fresh enquiry or to give any 
notice to the petitioners. 

It is then contended that the deposi¬ 
tions of the witnesses in chief were 
nob read over bo them at the time when 
the examinabion-in-chief had finished. 
The ground is taken in the memorandum 
of appeal No. 6. 

“For that tho oxamlaation-in-chief not beiug 
read over or explaiuod to the patitiouee aud not 
baviag baen takoa ia accordanco with law, the 
prosecution, for making atatemonts disorepaut to 
those mvde iu the said oxamiaatioa-ia*chief, is 
bad in law.” 

It appears that there is no note below 
the examination-in-ohief on Ist March 
1917, that the statements were read over, 
bo the witnesses, bub after the cross- 
examination there is a note bo the effect 
that the statements were inberpreboi bo 
the witnesses which were admitted by 
them to be correct. The explanation of 
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the Magistrate shows that the entire 
statement made by them in chief and in 
OToss-examination was read over to the 
witnesses after the cross-examination was 
over and the note at the end of the cross¬ 


examination applies both to the state- 
ment-in.chief and in cross-examination. 
This is not now challenged by the 
learned vakil for the petitioners. It is 
further contended that under S. 360, 
Criminal P. G., the statemants-in- 
chief should have been read over on 
t!i 0 very day on which the examina¬ 
tion-in-chief finished, and reliance is 
placed upon the following words in 


S. 360: 

“As tbo evidouce of each witness, taken 
under S. 356 or S 357, is completed, it shall 
be read over to him in the presence of the 
accused.’’ 

It appears to rne however that it is 
not necessary that the deposition should 
have been read over that very day. There 
is nothing in the section to indicate the 
exact time when the deposition should 
be read over. If the deposition is read 
over at the close of the cross examination, 
it fulfils the requirements of the section 
and also the object of S. 360, which is 
to give an opportunity to the witnesses 
to explain or correct the statements 
made them. Therefore there is no force 
in the aforesaid contention of the learned 
vakil. At the same time it must be 
noted that S. 360 has no application at 
all to this case. The trial before the 
Magistrate was under S. 107, Criminal 
P, 0., which was triable as a summons 
case, and the deposition to be recorded 
in a summons case is that provided by 
S. 355 of the Code, which says that 

“the Magistrate shall make a 

of the substance of the evidence of each witness 

as the examination of the witness proceeds 

Cl 2 of that section says: , • 

-such memorandum shall be written and signed 
by the Magistrate with his own band and 
shall form part of the record. 

These requirements of S. 355 appear to 
have been complied with in this case, 
and, as a matter of fact, no objection is 
taken either in the memorandum of 
appeal presented to this Court or in the 
argument of the learned vakil for the 
petitioners that the requirements of 
8. 356 were not complied with. The 
record shows that the Magistrate has 
signed the depositions both in chief and 
i ncross-examination, and that the entire 
deposition was written in his own band. 
Section 360 lajs down a certain pro¬ 


cedure, and that is the reading ove^ ^ 
of the deposition to the witness when 
the deposition is taken under S. 356 or 
S. 357. The deposition in the present! 
case was not taken under these sections. 
Therefore it was not incumbent upon 
the Magistrate to read over the deposi¬ 
tion to the witnesses, as the deposi¬ 
tion was only a memorandum of the 
substance of the statements made by 
them. I therefore overrule this con¬ 
tention of the learned vakil for the 
petitioners and hold that no irregularity 
in the preparation of the record of the 
deposition of the witnesses was com¬ 
mitted by the Magistrate. This was 
practically the main ground taken by tfce 
learned vakil for the petitioner. Another 
ground taken was that the deposition- 
in-chief was not on oath. This has not 
been pressed, and, as a matter of fact,, 
it appears from the record that ‘the 
depositions of all the petitioners were 
on oath. The only evidence in a case 
under S. 193 regarding the statement 
made by witnesses is a record of the 
deposition prepared by the Magistrate. 
That record only is admissible under 
S. 91, Evidence Act, read with S. 80 of the 
said Act No other evidence is admis¬ 
sible and the presumption attaches to 
the correctness of the record made by 
the Magistrate both as to the correctness 
of the statements embodied therein and 
of the oath having been administered 
to the witnesses as mentioned at the 
top of the record of the deposition. The 
record shows that oath was adminis¬ 
tered. These are the only grounds which 
have been pressed before me, and I think 
that the-learned vakil for the petitioner 
has failed to make out a substantial case 
for interference by this Court. 

I now revert to the error of the Magis¬ 
trate in not specifying the statements 
under S. 476 directing the prosecution of 
the witnesses. Now the object of speci¬ 
fying the otJence and the occasion when 
the offence is committed is to give not 
only notice to the accused but also to the 
trying Court of specific offences against 
the accused. In a case under S. 193 for 
perjuiv, where the prosecution is based 
upon certain statements being falsely 
made by the accused, it is essential to 
set out the exact statements in detail 
upon which the prosecution wants to 
proceed. The Sub-Eivisional Magistrate 
has in his explanation detailed the 
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statemoDta. He oughb to have done so in 
the order under S. 476, Criminal P. G. I 
think that those statements should now be 
detailed upon which the charge is pro¬ 
posed to be framed against the petitioners. 
1 therefore reject the petition and dis¬ 
charge the Hule. This judgment will 
govern the petitions in the other cases 
also, namely Criminal Bevns. 355, 356 
and 357 of 1917. 

v.S./r.K. Rule discharged. 

A. I. R. 1918 Patna 451 

Mullick and Atkinson, JJ. 

Arjun Suie —Accused —Petitioner. 

V. 

Emperor —Opposite Party. 

Criminal Revn. No. 14 of 1917, Deci¬ 
ded on 17th July 1917, against order of 
Sess. Judge, Cuttack, D/- 12bh April 
1917. 

Civil P. C. (1908), O. 21. R. 32—Injunction 
—Meaning explained—Order in preliminary 
decree to furnish account is not injunction. 

An injunction Is in its essence the grant of a 
mode of relief consequential upon an infringe¬ 
ment of a legal right. It forms part of a decree 
made at a hearing upon the merits, whereby the 
defendant is perpetually inhibited from the asser¬ 
tion of a right, or perpetually restrained from 
the commission of an act contrary to equity and 
good conscience, A preliminary decree in a suit 
for accounts directing the defendant to furnish 
and render accounts is not an “injunction*' 
within tbo meaning of B. 32, O. 21, and the 
failure of tbo defendant to furnish accounts does 
not entitle tbo Court to take proceedings under 
that section. [P 462 0 1, 2] 

Brojoraj Choudhury —for Petitioner. 

Durga Prasanna Das —for the Crown. 

Atkinson, J. —The petitioners before 
us were charged with offences under 
Sa. 186 and 225-B, I. P. O., and they 
have each been convicted of offences 
under these sections and sentenced, peti¬ 
tioner 3 to two months' and petitioners 1 
and 2 to one month’s rigorous imprison¬ 
ment each. The facts of the case are very 
short and maybe briefly stated as follows: 

A zaraindar, by name Sriraabi Pramada 
Devi, was the plaintiff in a suit in which 
petitioner 3 was the defendant. Peti¬ 
tioners was theTahsildar of the plaintiff 
in that suit, which was numbered Suit 
No. 1 of 1916. The suit was for account 
as between a principal and an agent and 
a preliminary decree was granted in that 
suit on lObh June 1916, and by chat pre¬ 
liminary decree petitioner 3, who was the 
defendant in the suit, was required with¬ 
in one month from the date of the pre¬ 
liminary decree to fnrnish and render 


accounts. The defendant failed within 
the time specifled in the decree to furnish 
the accounts and consequently it is con¬ 
tended that he was guilty of disobeying 
the “injunction" granted by the Court 
and that therefore the Court was entitled 
under O. 21, B. 32, to take proceedings 
against the defendant as if the defendant, 
petitioner 3, had bean guilty of commit¬ 
ting a breach of an “injunction.’’ Every¬ 
thing in the case touching the guilt of 
the accused depends upon the validity of 
the order directing the attachment of 
petitioner 3. If the Court had no power 
to direct the attachment of petitioner 3, 
then no offence would have been com¬ 
mitted under Ss, 186 and 225-B. 

Order 21, B. 32, re enacts in a revised 
form S. 260, old Civil P. C. The old 
Code provided that where a party to a 
decree for specifle performance or restitu¬ 
tion of conjugal rights or for an order 
requiring the performance of or absten¬ 
tion from, any other particular act dis¬ 
obeys or refuses to comply with the order 
having had reasonable opportunity of 
obeying the decree, then such person 
would be liable to detention of his person 
or attachment of his property. Under 
the old Code it has been held in twO' 
oases. Degamber Mozumdar v. Kallynath 
Roy (l) and Baghunath v. Ganpati (2), 
that under the words “performance of or 
abstention from any other particular act,” 
a party who has been ordered to file 
accounts and did not do so might be pro¬ 
ceeded against under S. 260, old (5ivil 
P. C. But the words “performance of or 
abstention from any other particular act" 
have been completely eliminated from 
O. 21, R. 32, and in lieu thereof the word 
“injunction" has been substituted. Now 
it is admitted that the word “injunction" 
is not to be used in the narrow sense de¬ 
fined in the Specific Belief Act, bub that 
under the order and rule cited it has a 
more extended meaning. The learned 
vakil who appears on behalf of the pro- 
secutioD contends that the word is to be 
used in its ordinary general and popular 
sense as if meaning to "order" or “enjoin.” 

I do not think that the learned authors 
who revised the Code of 1908 used the 
word “injunction" without a very posi- 
tive and express intention, or that they 
did not know that the word injunction 
had a specific legal meaning, and I think 

(1) [iBsiT- 

(2) [1906] 27 All. 874. 



1918 


Nathuni Bam v, Mt. Sheo Kobr 


that t.hey intenfeionally used the word in 
order to remove the ambiguity which 
existed by the use of the general term 
“performance of or abstention from any 
other particular act.” No doubt these 
words were held, in the decisions cited 
above, to have a very wide general mean¬ 
ing and if the words used in the old 
S. 260, Civil P. C., had been left unre¬ 
pealed they might, having regard to the 
authorities cited, be considered to apply 
to this case, but I think that it was the 
intention of the authors of the Code of 
1908 to restrict the meaning of the words 
as used in the old section to the legal 
term “injunction” as generally known 
and legally understood. In effect I think 
it was the intention of the framers of the 
Code of 1908 to amend the old S. 260 so 
as to overrule the effect of the decisions 
in Degamher Mozumdar v. Kallynath 
Boy (1) and Raghunath v. Ganpati (2), 
which seemed out of harmony with the 
general scope and intendment of that 
section. 

It has been contended on behalf of the 
prosecution before us that every order of 
a Court requiring a person to do a certain 
act is an injunction. I cannot for one 
moment yield to that argument. An in¬ 
junction has been recognized throughout 
legal history to have a de6ned meaning. 
It is in its essence, the grant of a mode 
of relief consequential upon an infringe- 
ment of a legal right. Where a party 
ihas had a right invaded then the Court 
Iwould interfere; and consequential to a 
declaration that the party injured has 
had his right infringed the Court grants 
relief by way of injunction restraining 
the invader from causing further injury. 
No better definition of the word injunc¬ 
tion could be found than that given in 
Wharton’s Law Lexicon, where it is stated 


^^'fo^rms’pa^^t^of a decree made at a heating upon 
the merits, whereby the defendant is perpetually 
inhibited from the assertion of a right or perpe¬ 
tually restrained from commission of an act con¬ 
trary to equity and good conciaence. 

Now we are unable to hold that the 
order embodied in the decree of lObh June 
1916 was an order by way of consequential 
relief following from any declaration of a 
right that the plaintiff was entitled to in 
the suit. It was mere order passed by 
the Court itself requiring the defendant 
to do an act to enable the Court to carry 
out its preliminary decree and do justice 
between the parties. In no sense was 


that an order consequential upon the 
right of the plaintiff to have an account 
rendered as between himself and the de¬ 
fendant, petitioner 3. We cannot give 
to the word “injunefeion” the very loose 
and general meaning which has been con¬ 
tended for by the learned vakil for the 
prosecution and which has been sanc¬ 
tioned by the lower Courts. Consequently 
it appears to us that there was no re¬ 
fusal by the petitioner to obey an injunc¬ 
tion issued by the Court within the 
meaning of O, 21, B. 32, and no order 
could therefore legally have been passed 
by reason of the decree of lOth June to 
justify the arrest of petitioner 3. Con¬ 
sequently his arrest was unlawful and 
illegal and he was not liable to be pro¬ 
secuted jointly with the other accused, 
petitioners 1 and 2, for offences under 
Ss. 186 and 225-B, I. P. C. I therefore 
consider we are bound to set aside the 
conviction and sentence passed upon the 
petitioners; and the petitioners being on 
bail are discharged from their bail. 

Mullick, J ,—I agree. In my opinion 
an injunction is a just and convenient 
remedy for the purpose of protecting or 
enforcing the legal rights of the parties 
either as enacted by law or allowed^ by 
equity. In the present case the prelimi¬ 
nary decree for account was not an in¬ 
junction in this view of the meaning of 
the word; and therefore the conviction 
and sentence in my opinion are unsus¬ 


tainable. 

v.s./r.k. 


Rule made absolute. 
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Mullick and Thornhill, JJ. 
Nathuni Bam and oifeers— Petitioners 

V. 

Mt. Sheo Koer and others —Opposite 


irties. _ T 

Civil Revn. No. 306 of 1917, Decided 

I 17th May 1918. from order of Munsif, 

d Court. Arrah, in T. S. No. 648 of 

116, D/-20bh Septemberl917. . 

(a) Civil P. C. (1908), O. 23 R. 1-Exis- 

nee of material defect i. condition prece- 


In order to allow a plalntiEE to withdraw asuit 
nth liberty to bring a fresh suit it is not suffl- 
ient that the trial Court should say or suggest 
hat there is a formal defect; the existence of 
uch a defect is a condition precedent to the 
zeroise of jurisdiction under O. 23, ^ 
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(b) Civil P. C. (1908), O. 23. R. 1—Orde» 
under O. 23, R. 1 improperly made and pre¬ 
judicing defendant can be set aside. 

The High Court has power to set aside in revi¬ 
sion an order allowing a plaintiS to withdraw, 
suit with permission to bring a fresh suit, if the 
order has been improperly made and would preju¬ 
dice the defendant.' J,P 464 0 1] 

Shiveshwar Dayal —for Petitioners. 
Naresk Chandra Sinha —for Opposite 
Parties. 

Thornhill, J ,—The defendants were 
sued by the plaintiffs iu the Court of the 
Munsif, 3rd Court, Arrah, seeking to 
recover Rs. 802, principal and interest, 
alleged to be due on a mortgage bond, 
dated 28th September 1909, said to 
have been executed by the defendants 
Ramphal Ram and Chattoo in their capa¬ 
city of karta of their ijmal family in 
favour of Balgobind. The plaintiffs 
claimed through Balgobind and alleged 
that the mortgaged properties consisted 
of (l) a house and (2) an orchard. The 
petitioners are concerned with the house 
and allege that the same was sold to them 
in 1903, the vendors solemnly affirming 
that there was no mortgage or lien on 
the property. They further allege that 
after their purchase they spent Rs. 3,000 
in rebuilding and repairing the house 
and it is now said that the mortgage 
bond is a bogus one. The suit was insti¬ 
tuted on 31st of October 1916 and by 
19bh September 1917 all the plaintiff’s 
witnesses had been examined and on the 
said date one of tbedefendants’ witnesses 
was also examined and cross-examined. 
On the next day a further witness of the 
defendants was examined.in-chief, when 
the plaintiffs filed a petition asking to be 
allowed to withdraw from the suit with 
permission to bring a fresh suit on the 
ground that some legal defects occurred in 
the suit and that there was defect of 
parties. This application was granted. 
It would appear from the order made by 
the learned Munsif that the defendants 
did not raise any pleas of legal defect of 
parties or otherwise which would defeat 
the plaintiffs’ case. It is urged on behalf 
of the present petitioners that there was 
no formal defect of any kind in the case 
but that the evidence on behalf of the 
plaintiffs was so full of contradictions 
and discrepancies that their suit was 
bound to fail and therefore the plaintiffs 
resorted to the device of applying for 
withdrawal of suit. The petitioners allege 
that in oonseQuence of the Munsif’s order 


they have been seriously prejudiced. It 
is to be noted that no legal defect has 
been set out in the plaintiffs' petition for 
withdrawal nor has the learned Munsif 
found as a fact that any specific defect 
existed. The learned vakil for the plain¬ 
tiffs was unable to satisfy this Court that 
there was any real defect and certainly 
nothing that could not have been cured 
by amendment. In Sira Lai Mitra v. 
Udey Chandra Ley (l) it was held that 
the object of R. 1, O. 23, Civil P. C., is 
not to enable a plaintiff, after he has 
failed to conduct his suit with proper 
care and diligence, and after his witnesses 
have failed to support his case, to obtain 
an opportunity of commencing the trial 
afresh in order to avoid the result of his 
previous misconduct of the case and pre¬ 
judice the opposite party; and the order 
of the Munsif was set aside on the simple 
ground that his order failed to disclose any 
formal defects in the suit or other suffi¬ 
cient ground by reason of which it should 
have been granted. In the present case 
the learned Munsif, after reciting that 
the plaintiffs had filed a petition with¬ 
drawing thesuit on the ground that some 
legal defects had occurred in the suit and 
that there was defect of parties, ordered 
that 

"the plaintiffs are permitted to withdraw the 
suit with permission to bring a fresh suit, if not 
barred". 

This order was passed on 20bh Sep¬ 
tember 1917. The petitioners within a 
week instructed their pleader to take 
stops to have the order set aside. The 
pleader directed them to get for him a 
certified copy of the evidence, and owing 
chiefly to the intervention of the holidays 
he was unable to obtain a rule from 
this Court before 4bh December 1917. 
This was obtained before he had any 
notice that the plaintiffs had instituted a 
fresh suit, so it can hardly be said that 
there was any delay on the part of the 
petitioners. It appears clear that it is 
nob sufficient that the trial Court should 
say or suggest that there is a formal 
defect, bub that the existence of such a 
defect is a condition precedent to the 
exercise of jurisdiction under O. 23, R. 1. 
In Bansi Singh v. Kishun Lai Thakur 
(2) it was decided thatS. 115, Civil P. C., 
did nob apply where a case had been 
withdrawn with leav e to bring a fresh 

(1) C1912) 14 I. C. 33. 

(2) A. I. R. 1915 Cal. 100=26 I. C. 203=41 Cal. 

632. 
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suit, inasmuch as it could not be said 
that the case was one which had been 
“decided” by a Court subordinate to the 
High Court. It appears however that 
the Court admitted that it might have 
interfered in exercise of its extraordinary 
jurisdiction under the Charter, but it saw 
no sufficient reasons for doing so. The 
Court did not give any specific meaning 
to the word “case” as used in S. 115. It 
is nowhere defined. In Motilal Koshi~ 
bhai v. Nana (3), which was decided 
under S. 622 of the old Code being equi¬ 
valent to S. 115 of the present Code, the 
Court observed in relation to the word 
case” that 


t % 


4 I 


a word of such gooetal import must bo ooutrollsd 
by du6 regard to the purpose for which S. 622 
was framed. This, it caonot be doubted, was to 
enable a party to a suit to get a decision or order 
of a lower Court rectified by the Higb Court when 
there would otherwise be no remedy : See also 
T^hapi V. Ram Prasad (l)'*. 

Again in Chattarpal Singh v. Baja Ram 
<6) Mahmood. J., was of opinion that the 
word should be understood in its broadest 
and most ordinary sense, unless there 
were specific reasons for narrowing its 
meaning. At all events cases of the 
nature of the one now before us have un¬ 
doubtedly been dealt with under the 
Code of Civil Procedure and can only be 
explained by giving a broad and generous 
interpretation to the section. In Kharda 
Oovipanu Limiird v. Durqa Charan 
Chandra (6). whi.h is a case very similar 
to the present uce,^Mook 0 rjee, J., says: 

“If therefore the order was irregularly made, it 
ought not to be allowed’to stand, for 
be no question that after an order under S. 373 of 

the Code of 1882 (similar toO. 23 ‘ 

Code) has been properly made, ,t 

this Court to interfere by way of revision . 

Wa consider the petitioners have been 
,serionaly prejudiced by the order of the 
Munsif, and having regard to the number 
:of authorities showing that our interfer¬ 
ence is justifiod, we set aside the order of 
the learned Munsif. dated 20bh September 
1917, and declare the newly instituted 
suit to be null and void, and direct that 
the learned Munsif do proceed to deal 
with the case against these petitioners 
from the stage at which it had reached 
when the order was made. The peti- 


(3) [1894] 18 Bom. 35. 

(4) {1887] 14 Cal 708. 
iuj [1886] 7 All. 661. 
(6) [1910] 5 I. 0. 187. 
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‘Uoners are entitled to their eosts, which 
we assess at Rs. 16. 

Mullick, J .—I agree. 

v.S./b.K. Order set aside. 
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DAWSON-*MlLIiBB, C.J. AND MULLIOK, J. 

Mohamm'id Amirul Hasan — Appel¬ 
lant. 

V. 

Mt. Wazir Bibi and others — Respon¬ 
dents. 

Misc. Appeals Nos. 286 and 287 of 

1917, and Civil Revns. Nos. 333 and 334 

of 1917, Decided on 31st October 1918, 

against order of Sub-Judge, First Court, 

Gaya. D/- lObh November 1917. 
fa) Civil P. c. (1908), O. 21, R. 57 —Decree 

attached in execution — Execution case dis¬ 
missed for default—Judgment-debtor trans¬ 
ferring decree—After attachment of decree 
executing Court has no jurisdiction to dis¬ 
miss as nothing remains to be done At¬ 
tachment continues and transferee derives 

no title. , . m 

A decree-holder applied for the attachment ot 
a decree belonging to bis judgment-debtor. The 
executing Court ordered the decree to be at¬ 
tached, but on the date fixed for orders dismissed 
the execution case for default. After the order 
for dismissal the judgment-debtor sold the at¬ 
tached decree to one A ", . , , u j 

Held' (1) that until the attached decree had 

been realised by the decree-holder there was 
nothing further to bo done by him m {be exeou 
tioncase, so that the executing Court had no 
jurisdiction to dismiss the case for default, (2) 
that notwithstanding the order for dismissal of 
th« ca^-’ tho ai-taohmont of the decree continued 

to the decree by his purchase as against the 
attaching decree-holder, and had c 2J 

®^®b)*C?viI P. C. (1908). S. 64 - Decree at¬ 
tached — Decree-holder cannot deal with it 
in anv way pending attachment. 

So long as an attachment of a decree remains 
in force, any dealings by the original decree- 
holder or any transfer or delivery of property 
comprised in the decree is void as against the 
claims enforceable under the ^ 2 ^ 

Laohmi Narain Sinha Panchanan 
Bancrji — for Appellant. 

Abani Bhusan Muhherji and Kailaspatt 

—for Respondents. 

Dawson Miller, C. J.—This appsa 
raises the question of the rights of rival 
claimants to takeout execution of a decree. 
One claims to execute the decree by reason 
of an attaohmenb obtained by him in exe¬ 
cution proceedings in another suit and t^e 
other claims to execute the decree as 
purchaser from the original decree- 
holders. The facts which are necessary 
to be stated in order bo appreciate the 
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points which have been raised and argued 
are as follows: 

On 2nd April 1910 Asfandiar Khan 
and Janoo Bibi, bis mother, obtained a 
decree against Wazir Bibi and others in 
a contribution suit. That suit was en¬ 
titled Contribution Suit No. 118 of 1910 
and was tried before the Subordinate 
Judge of Gaya. The decree in that suit 
was apparently amended by inserting 
some costs on 27th June 1914. I merely 
mention this fact because 1 find in the 
■evidence that that decree is on some 
•occasions referred to as the decree of 27th 
June 1914. On 12th August 1911 one 
Bhawani Kuer obtained a decree in a 
Title Suit No. 76 of 1911 in the same 
Court against Asfandiar Khan, the first 
of the decree-holders, in the suit just 
mentioned. That was a suit for delivery 
of possession and mesne profits in a vil¬ 
lage. Between 1911 and the beginning 
of 1917 there were some attempts made 
by Bhawani Kuer to execute that decree, 
which proved infruotuous. Then on 12th 
February 1917 Gauri Shanker, who is one 
of the respondents in the present appeal, 
purchased from Bhawani Kuer the decree 
which she had obtained against Asfandiar, 
and he thereupon made an application for 
execution of that decree and prayed for 
attachment of Asfandiar’s decree against 
Wazir Bibi. His petition was dated 25th 
May 1917, and the mode in which he 
sought to get the assistance of the Court 
in execution of the decree he had pur- 
ohased from Bhawani Kuer was by pray¬ 
ing that Asfaudiar’s decree against Wazir 
Bibi might be attached and that he, Gauri 
Shanker, should be authorized to execute 
that decree and realise the decretal 
amount. In the course of that execution 
case taken out by Gauri Shanker an order 
was'made on 9th July 1917, which was to 
this effect: 

"Let Gauri Shanker, the present decree-holder, 
be substituted in the place ofHt. Bhawani Kuer. 
Process fee worth Rs. 2 filed. Issue attachment 
of deotoe fixing i9th July 1917 for orders.” 

The decree which is attached by that 
order is the decree obtained by Asfandiar 
Khan and Janoo Bibi against Wazir Bibi. 
Perhaps I ought to add that the only in¬ 
terest in that decree which Gauri Shanker 
could have was the interest of Asfandiar 
Khan. There was an interest of Janoo 
Bibi which had not passed to him under 
the attachment and no claim is made by 
him in so far as Janoo Bibi’s interest is 


concerned. The order which I have juat 
mentioned having been made, it would 
appear that in so far as Gauri Shanker 
was seeking the assistance of the Court 
for the execution of his decree, that is 
to say, the decree which h® pur¬ 

chased, be had got all he wanted except 
possibly some formal order which might 
have to be made later on. He had had 
his name substituted in place of the ven¬ 
dor of the decree, the original decree- 
holder, and he had got an order attaching 
the decree of 2nd April 1910, and the 
only thing to bo done then was for him 
to take out execution proceedings under 
the earlier decree which had been attached 
and endeavour to realise the decretal 
sum. Then, for some reason which does 
not appear, on 19th July 1917, 10 days 
after the order which I have just referred 
to, there is an order in the order-sheet to 
this effect: 

"Copy of orders for attaebiug decree of Money 
Suit No. 118 of 1909 disposed of on 27th June 
1914 received. Ordered case dismissed for want 
of iurthOL* prosecution.’* 

That being 80t it appears that on 26th 
August, that is rather more than a month 
later, the present appellant, Amirul 
Hasan, purchased from Asfandiar and 
Riayasat Bibi who had succeeded to the 
interest of Janoo Bibi the decree which 
they then had against Wazir Bibi, and oa 
9th September Gauri Shanker filed an 
application for execution of that decree 
in pursuance of the order of attachment 
which he had already received in the 
execution proceedings in the title suit. 
On 6th November 1917 Amirul Hasan 
also applied for substitution of his name 
and for execution of the same decree 
claiming that it had been purchased by 
him. When the matter came before the 
Subordinate Judge, who had to decide 
these two cases, they both being upon his 
file, it was obvious that he could not 
allow both the applicants to execute the 
same decree as they were claiming in 
different interests. It was contended on 
behalf of Amirul Hasan, who is the appel¬ 
lant in this case, that as there had been 
an order made in the execution proceed¬ 
ings in the title suit on 19th July 1917 
dismissing that execution case for want 
of further prosecution, that O. 21. R. 57, 
Civil P. G., applied, which provides that 
where any property has been attached iu 
execution but by reason of the decree- 
holder’s default the Court is unable to 



456 Patna Md. Amirul Hasan v. Mt. Wazir Bibi (Dawson-Miller, 0. J.) 191® 


proceed further with the application for 
execution, it shall either dismiss the 
application or for any sufficient reason 
adjourn the proceedings to a future date 
and that upon the dismissal of such ap¬ 
plication the attachment shall cease. It 
was contended by Amirul Hasan that 
there had been a dismissal for default in 
this case and therefore after 19th July 
1917 there was no attachment subsisting 
of the decree, which be had shortly after 
that date purchased from the original 
decree-holders. He claimed that he was 
entitled to maintain the execution case 
and that Gauri Shanker had no right or 
title to do so. 

The learned Judge decided in favour of 
Gauri Shanker. The conclusion which 
he came to was that the dismissal of the 
original execution case, that is to say, 
the execution case in the title suit, -id 
not have the effect of setting aside the 

attachment and in fact the view which 

the learned Judge has taken is that all 
that was necessary to be done ^ 
execution case had been done. The a,t- 
tachment had been made and the appli¬ 
cant had been given leave to substitute 
his name in place of that of the original 
decree-holder and all that now remained 
to be done was to take out execution pro¬ 
ceedings under the attached decree, it 
is quite clear that if in fact the execution 
proceedings are dismissed by reason of 
any default on the part of the person 
applying for execution that would un- 
doubtedlv have the effect of releasing 
any property that might have been at¬ 
tached in those execution proceedings 
and the question we have to consider m 
this case is. what in fact was 

imnossible to conceive that there was, 
10 davs after the attachment order had 
been made, any default on the part of 
Gauri Shanker, who was appli’in„ for 
execution, which would have enabled the 

Lamed Judge to dismiss the c^s® by 
reason of that default. There is nothing 
"the rules, so far as I am aware 

which provides that where a ® 

attached in the manner m 

-Pas the execution proceedings should be 

Taken out within ten days after the order 


was made nor can I find from the order 
sheet any order which compelled Gauri 
Shanker within ten days or any period to 
take out proceedings for executing the 
attached decree, and I have asked the 
learned vakil for the appellant whether 
he can tell me in what respect there wa» 
default. He says that the applicant 
ought to have seen that the execution 
case was kept alive until he took out 
cution proceedings under the attached 

decree. 

It does not seem to me that there was 
any obligation upon the applicant to 
apply to the Court from time to time 
merely to see that the execution proceed¬ 
ings were kept alive, when in fact there 
was nothing further to be done in those 

proceedings until the attached decree had 

been realised by Gauri Shanker. That 
being so, it see ns to me, whatever may 
be the wording of the order, that in 
truth and in fact there was no dismissal 
of the execution proceedings by reason oi 
any default on the part of i^tie apgicant 
which brings it within O. 21, E, 57, 
Civil P. G., and if that is so, it 
that the attachment, which was m®®® 
order to enable the applicant to ‘®ke ou 
execution proceedings under the decree 
whioh was attached, remains 

notwithstanding the 

ginal execution Lan 

L I can see, ought never ‘o bave been 

frnrjU^T tbinlljrha^ ^ 
r"tlkt"rt1n^hrti«etf5 

wished to get nd of it from ^ 
accordingly made the order 
leaving the matter to proceed under the 
decree which had been attached, as it waa 
by executing that decree that the appli¬ 
cant expected to get satisfaction. Having 
come to this conclusion upon the question 
of the effect of the order made dismissing 
the execution proceedings, it follows that 
if and so long as the attachment remained 
in force, any dealings by the original 
decree-holder or any transfer or delivery 

of property comprised in the decree at- 

tached would be void as against the 
claims enforceable under the attachment. 
That is clearly laid down in S. 64 Civil 
P 0 and therefore as between the two 
ri’val’ claimants to execute this decree 

there can be no doubt ip 

the result arrived at by the learned Judge 

in the Court below was right and m so 
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far as he allowed the oxecutiou to pro¬ 
ceed on behalf of Gauri Shanker this 

appeal ought to be dismissed. 

I have assumed in dealing with this 
case that the applicant has a right to 
appeal. But as on the merits he fails, 
it is not necessary for us to determine 
the point raised by the respondent that 
in fact there was no right of appeal and 
that th 0 only mothod of approaching this 
Court was by revision. This does not 
arise because, one way or the other, 
assuming we had been in favour of the 
applicant on the merits, we should have 
been entitled to go into the case either 
because he had a right of appeal or be¬ 
cause he was entitled to come before us 
by way of revision, and he has taken both 
courses. But as I have already said, that 
question we leave undetermined because 
it does not seem to arise at the present 
moment. The judgment which I have 
just delivered will govern the two Ap¬ 
peals Nos. 286 and 287 of 1917 and the 
two Civil Revisions Nos. 333 and 334 of 
1917, all of which are dismissed with 
costs. We assess the costs at Rs. 135 for 
all four cases. 

Mullick, J,—I agree. 

v.s./r.k. Appeals dismissed. 


A. 1. R. 1918 Patna 457 (1) 

Roe and Imam, JJ.S 

Khoda Bukhsh — Decree-holder—Ap¬ 
pellant. 

V. 

Bahdur Alt —Judgment-debtor —Res¬ 
pondent. 

Appeal No. 181 of 1917, Decided on 
26th February 1918. 

Limitation Act (1908), Art, 182 (6)—“Date 
of icsue of notice” meant date on which 
notice actually ittuei from office of Court — 
Patna High Court it bound by view of Calcutta 
High Court in tucb catet. 

The date of the Usue of notice in Art. 182 (6) 
Lim, Act, moans the date on which the notice 
actually issues from the office of the Court, that 
is to say, the date for which it is signed by the 
sberistadar in the name of the Court. In such 
oases the Patna High Covirt is bound to accept 
the view of the Calcutta High Court, Inasmuch 
at it is on this view that pleaders have been cal¬ 
culating limitation in making applications for 
execution. It would not be fair to turn round 
suddenly and say that the view of the Calcutta 
High Court is wrong. [P 457 C 2] 

Chandra, Sekhar Banerji — for Ap- 
pellanb. 

P. K. SeUt B. N. Milter and Lalit 
Mohan Ghosh —for Respondeut. 


Roe, J.—This appeal arises from an 
order of the District Court of Bhagalpur 
setting aside an order of the Munsif of 
Madhipura directing that a decree be 
executed. The only point for considera¬ 
tion is. whether execution of the decree 
is barred by limitation. On this point 
the decision turns upon the question 
which was to some extent left open by 
this Court in the case of Bam Kumar v. 
Kesho Prasad Singh (l). That question 

is. in Cl. 6, Art. 182, Lim. Act, do the 
words, “the date of the issue of the 
notice” mean the date of the Court s 
order that notice issue or the date on 
which a ministerial oflScer of the Court 

actually issues the notice? 

I have again considered the views 
quoted in the case of Bam Kumar v. 
Kesho Prasad Singh (l). It cannot be 
for a moment denied that there is much 
to be said in support of those held in 
Calcutta and Madras. Perhaps even 
more may be said in favour of those held 
in Bombay and Allahabad. Bat I am of 
opinion that in a case such as the one 
before us wo are bound to accept the 
view of the Calcutta Court. It is on 
this view that pleaders have been cal¬ 
culating limitation in making applica¬ 
tions for execution. It would not bOi 
fair to turn round suddenly and say that] 
the decision of the Calcutta Court was^ 
wrong. For this reason I would hold as 
I held in the case of Ram Kumar v.| 
Kesho Prasad Singh (l) that the date, 
of the issue of notice means the date on. 
which the notice actually issued from 
the office of the Court, that is to say, the 
date on which it is signed by the sheris-! 
tadar in the name of the Court. In this 
view the application was within time. 
The appeal must therefore be decreed, 
the order of the District Court set aside 
and that of the Munsif's Court restored. 
The respondent will pay the appellant’s 
costs throughout. 

Imam, J.—I agree. 

v.s./r.k. Appeal allowed.^ 

(1)[lOlG] 3G I. C. 903. 


A. I. R. 1918 Patna 457 (2) 

Roe and Imam, JJ. 
Jadubans Panday —Appellant. 

V. 

Ekram Bai and others —Respondents. 
Misc. Appeal No. 151 of 1917, Decided 
on 22nd February 1918, 
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Civil P. C.(1908). S. 11—Execution—Objec* 
tion raised and gone into — Same objection 
cannot be considered on subsequent applica¬ 
tion. 

Where in execution an objeotion is raised and 
gone into, the same objeotion cannot bo con¬ 
sidered on any subsequent application in execu¬ 
tion. If it is decided against the judgment- 
debtor it is decided for good and all against him, 
and if decided in his favour is equally binding. 
Where therefore a decision of the execution 
Court is that no property of a judgment-debtor 
can be attached, that decision ic final. 

[P 458 C 23 

Parmeshwar Dayal —for Appellant. 

Panchanan Banerjee —for Respondents. 


Judgment. — The facts of this case 
arc that the appellants before us were 
members of a joint family of which the 
kartas were Ainbioa and .Taraadar. Am- 
bica and .Jamadav were delcared insol¬ 
vents and their property vested in a 
receiver. On 12th January 1917 the 
present opposite party made an applica¬ 
tion to execute a decree obtained against 
the joint family by the attachment and 
sale of the family dwelling house. Vari- 
ous objections to his execution were 
taken by the appellants and the follow¬ 
ing judgment thereon was written : 

“The decree-holder wants to execute his 
decree against two houses belonging to the 
judgment-debtors Ragbo Bans, Jaclu Bans and 
others. They object on tho ground that the 
maoaging raembors of tho jolat family namod 
Ambica and Jamadat were declared insolvents 
and so the property belonging to the joint 
family cannot be seized in execution of the 
decree. On reference to the insolvency proceed¬ 
ings it is cleat that Amtioa and Jamadar were 
declared as insolvents in their personal capacity, 
60 the objection cannot stand. It is also clear 
that tho houses sought to bo proceeded apmst 
did Qot vest in the receiver, but were relopp 
on the ground that they had been purchased by 
one Deo Narain; so tho objections have no legs to 
stand upon. The insolvency proceedings came to 
an end on 16 tU July 1916. The “PP J' 

cation for execution was put in 

ary 1917. It is further contended that the pia- 
6ont application for execution is barred. On 
reference to the copy of the order-sheet it ap¬ 
pears that tho previous proceeding came to an 
end on 2iid March 1914. So no bar of limita¬ 
tion applies. The previous objection was decided 
on 17th August 1912 against maltcka, to which 
the present judgment-debtors wore not parties. 
The objections are disallowed and execution is 


to proceed.* * 

In Ibis Gourb ifc U conbendeJ that this 
judgment must be set aside, on the 
ground that the point in issue had al- 
readv been decided by a judgment writ¬ 
ten on 2nd March 1914, upon an applica¬ 
tion made to sell the houses of two other 
memhers of the joint family. It is con. 
ceded in argument that in these pro¬ 


ceedings the whole joint family, includ' 
ing all the sons and grandsons of Ambica 
and Jamadar, were on the record. The 
existence of this judgment was appa¬ 
rently not brought to the notice of either 
of the Courts below. We have therefore 
to consider whether the judgment of 17th 
March 1917, decides issues which had 
already been decided. For it is settled 
law that where in execution an objection 
is raised and gone into, the same objec¬ 
tion cannot be considered on any subse- 
quent Haipplioation in execution. If it 
was decided against the judgment-debtors 
it was decided for good and all against 
them, and if decided in their favour it is 
equally binding. The learned District 
Judge at the bearing of the appeal before 
him substantially adopts the Subordinate 
Judge’s decision. He advances practi¬ 
cally DO new arguments of his own but 
merely elaborates the arguments of the 
first Court. We propose therefore to 
take the judgment of the first Court and 
compare it with the judgment which is 
said to be a bar to the execution. 

The first half of the judgment deals 
with the question whether Ambica and 
Jamadar were declared insolvents in 
their personal capacity or by the insol¬ 
vency the whole joint family had become 
insolvent. This fact was substantially 
in issue on the first application for exe¬ 
cution. Ic was specifically found in the 
Court deciding the objection on 2nd 
March 1914, that the father as managing 
member of the joint undivided Hindu 
family represents the entire estate and 
in the insolvency Court represents the 
entire family. The issue therefore that 
the learned Judge sob himself to decide 
in the first part of the case, that is to 
say, that part of the case which dealt 
with the effect of the insolvency of 
Ambica and Jamadar, had already been 
specifically decided in the previous pro¬ 
ceedings. On the second part of the case 
the question was whether the particular 
property now pursued had been released 
by the receiver bo Indra Narain. This 
question did not, in our view, arise. The 
release of the property bo a third party 
by the receiver would not render it 
liable to pursuit. 

It is urged before us that the houses 
now under attachment and sale were not 
the same houses as were previously 
pursued. Whether this is so or not, 
there is nob sufficient material before us 
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to show ; but we hold that where a deoi- 
siou of the exeoutioQ Court is that no 
property of a judgment-debtor can be 
attached that decision is final. It 
could not for instance be asserted that if 
on a decree made against A, B and C, G's 
cattle were attached, and on his plea 
that ho could not be proceeded against 
under the decree the cattle be released, 
the decree-holder is entitled on the fol¬ 
lowing day to seek to attach his ploughs 
and re-open the whole question of lia¬ 
bility. Being of opinion that the order 
passed is res judoata, we must set aside 
the orders of the Courts below and direct 
the there be no further attempt to execute 
the decree by attachment and sale of the 
property of this joint family by this 
decree-holder. In view of the fact that 
the document upon which we have de¬ 
cided this case was not brought to the 
notice of the Courts below we make no 
order as to costs at any stage of this case. 

v.s./r.k. Order set aside. 


A. I. R. 1918 Patna 459 
Rob and Imam, JJ. 

Bam Charitra Singh and others —Pe¬ 
titioners. 

V, 

Emperor —Opposite Party. 

Criminal Revn. No. 251 of 1917, Deci¬ 
ded on 20th December 1917, against 
order of Sessions Judge, Patna, D/- 25th 
August 1917. 

(a) Evidence Act (1872), S, 157— Stale- 
mentt to Police should not be ordinarily 
used a* corroboration—Criminal P. C. (1898), 
S. 162. 

Statements o£ witnesses made to the Police 
should not be used to corroborate them except in 
very spooial circumstances. LP ^59 O 1] 

(b) Evidence Act (1872), S. 155—Witnes* 
hoitiie to Crown can be impeached by re¬ 
ference to Police diary—Criminal P. C. 
(1898), S. 162. 

The evidence of a witness who is hostile to the 
Grown may be impeached by reference to the 
Police diary. IP 459 0 2] 

If in the course of a trial a wituess is called 
upon to say that ho sasv the offence commitled 
by the accused and when called upon says that 
the offence was committed by an entirely differ¬ 
ent person, it is only fait that the Crown should 
be allowed to use S. 155, to disabuse the jury of 
the effect made by a wilfully false statement. 
There is nothing in S. 162 to prevent this course 
being adopted. That section provides only for 
facilities to the accused to obtain copies of Police 
papers. [P 459 G 2J 

S. Sinha and H. L, Nandkiolyar —for 
PotitionerB. 

Asst. Oovt. Advocate —for the Crown. 


Roe, J. —In this case we are asked bo 
set aside the conviction and sentences on 
two grounds, firstly, that the statements 
made before the Police in the course of 
the enquiry have been used as sub¬ 
stantive evidence in the case, and secondly 
that the Police diaries have been used 
for the purpose of impeaching a Grown 
witness or rather one who should have 
been examined as a Grown witness bub 
was examined by the Court and nob by 
the Grown. The first argument seems to 
us to be based upon a misappreciabion of 
the finding in the judgments of the Sub- 
Divisional Magistrate and the Sessions 
Judge. We are unable to find anywhere 
in the two judgments any use of the state¬ 
ments made as substantive evidence in 
the case. The second argument is based 
upon S. 162, Criminal P. O., and it is 
urged that that section overrides the 
provisions of the Evidence Act, Ss. 155 
and 157. The case quoted in support of 
this contention is Emperor v. Akbar 
Badu (l). But even in that case Heaton 
J., said that 

“it may be that what the witnesses said was 
admissible by way of corroboration within the 
terms of S. 157, Evidence Act.” 

All that ho did protest against was the 
record being loaded with statements of 
this description and to that extent we are, 
if we may say so, in cordial agreement 
with him. Statements of witnesses made 
to the Police should not be used to cor- 
roborate them except in very special 
oircumstanoes, but even in the case quot¬ 
ed there is no authority for the proposi¬ 
tion that the evidence of a witness who 
is hostile to the Crown may not be im¬ 
peached by reference to the police diary. 
If in the course of the trial a witness is 
called upon to say that he saw the offence 
committed by the accused aod when 
called upon says that the offence was 
committed by an entirely different person 
it seems only fair that the Crown should 
be allowed to use the Evidence Act, 
S. 155, to disabuse the jury of the effect 
made by a wilfully false statement.There 
is certainly nothing in S. 162 to prevent 
this course being adopted, and as we 
understand it, the section provides only 
for facilities bo the accused to obtain 
copies of Police papers. The legislature 
has not thought fit to make provision for 
equal facilities to the prosecution, for the 

(1) [1910] 34 Bom. 599—7 I. O. 933=11 Ot. 

Lj. j. 542. 



460 Patna 


BiBi Kulsum V. Md. Hamid 


1918 


reason that the papers are always in the 
bands of the prosecution. I would reject 
this application and direct that the peti¬ 
tioners surrender to their bail and serve 
out the remainder of their sentences. 

Imam, J. —I agree. I would only wish 
to add that the contention of the learned 
Counsel that the statement made by Dhuku 
Singh befor the Police was used in this 
case against the accused is not borne out 
by an examination of the judgments of 
the lower Courts. It appears that this 
man Dhuku Singh was called as a Court 
witness. The trying Magistrate called 
him as such, because it was alleged at a 
very early stage of the trial that Dhuku 
had been gained over by the defence. 
When examined in Court, he made state¬ 
ments that were inconsistent with the 
statements that be made before the Police 
in the course of the Police investigation. 
The subsequent appearance of the Sub 
Inspector for examination on the point 
was as to whether he had or had not 
made these statements. It appears that 
this was done, not with a view to sub¬ 
stantiate the offence against the accused 
but to clear the doubt as to^ whether or 
not the prosecution was right in con¬ 
demning this man Dukhu^ as a witness 
who had turned hostile since his exam¬ 
ination by the Police. I have carefully 
considered the judgment of the trying 
Magistrate as also that of the 
Judge who heard the appeal, and I Imd 
that there is nothing in the two judg¬ 
ments to show that the statements made 
by Dhuku before the investigation officer 
have been used as evidence against the 
accused. On the contrary, I find in tne 
judgment of the learned Judge who heard 

the appeal that these X® 

used only tor a certain purpose, that 
was to ascertain the fact as to whether 
the allegation of the proseeution as to 
the hostility of Dhuku was established 
or not. In the circumstances the peti¬ 
tion must be rejected. 


v.s./b.k. 


Petition rejected. 
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Bob, J. 

Bihi Kulsum —Plaintiff— Appellant. 

V. 

Muhammad Hamid and others- De¬ 
fendants—Respondents. 

Second Appeal No. 159 of 1918, Da 
cided on 4th February 1918. 


(a) Court-Fees Act (1870), S. 7 (5)—Suit for 
possession on basis of mokarrari lease is- 
one for possession of immovable property. 

A suit for po33esflion, of immovable property on 
the basis of a mokarrari lease is purely one for 
possession of immovable property within the 
meaning of S. 7, Cl. (5). [F 461 0 Ij. 

(b) Court-Fees Act (1870), S. 7 (5)—Mofcar- 
rari lease of definite share in revenue paying, 
estate is land. 

A mokarrari lease of a definite share in are- 
venue*paying estate is land within the meaning 
of S..7, 01.5. tP46l0l] 

Muhammed Ishfaq for Appella-nt. 

Facts. —One Nurul Hasan was the 
proprietor of the entire 16-anna8 of 
mouza Badrabad. He was the husband 
of Mt. Walihan, the mother of the plain¬ 
tiff and defendants 2 and 3. To ^ 
a mortgage decree held by one Goubar 
Ali against Badrabad, Nurul Hasan exe¬ 
cuted a perpetual mokurrari deed on 2Jnd 
August 1892 in favour of Mt. Wahhan in 
respect of the entire 16 annas of Badrabad 
and a share in another village and put her 
in possession of the property. _ In execu¬ 
tion of a money decree against Nurul 
Hasan, the village Badrabad was subse¬ 
quently sold and was purchased by 
Gouhar Ali. Goubar Ali in his own turn 
sold the village to defendant 2, wha 
mortgaged it to defendant 1. 

1 having obtained a decree on the basis 
of his mortgage ppt Badrabad to sale and 
purchased it and got delivery of posses- 
sion on 22nd December 1914. The 
tiff, who was one of the heirs of Mt. 
Walihan, brought the present suit claim¬ 
ing the following reliefs : 1. 

declared that out of the entire 16 annas 
of mouza Badrabad detailed at the foot 
of the plaint 6 annas 4 pies is the 
nent mokurrari interest of the plaintiff 
and that her possession over the said 
mokurrari may be confirmed. 2. If in 
any way the plaintiff be considered or 
proved to be out of possession. of the 

mokurrari and defendant 1 be proved or 

considered to be in possession or if the 
plaintiff be dispossessed after the institu¬ 
tion of the suit the plaintiff may be put 
in possession of the subject-matter m 
dispute and defendant 1 or any other 
contesting defendant may be dispossessed 
and mesne profits may be awarded to the 

^ The plaintiff valued the subject-matter 

in dispute at Rs. 1.025 for jurisdiction 
but paid Court-fees on ten times the 
Government Revenue. The trial Court 
as well as the District Judge dismissed the 
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suit. The plaintiff preferred a second 
appeal in the High Court and paid the 
Court-fees on ten times the Government 
Revenue as she had done in the Courts 
below. The Stamp Reporter submitted 
that the suit was for a declaratory decree 
with a consequential relief and therefore 
ad valorem Court-fee should have been 
paid under S. 7 (4) (c), Court Fees Act. He 
relied on Dinobundhoo Chowdhry v. Raj 
Mohinee Ckowdhrain (l), Bohuroonissa 
Bibee v. Kureemoonissa Khatoon (2), 
Pirya Dai v. Vilayat Khan (3). Besides 
he submitted that the suit was one 
for possession of lease-hold property. 
Lease-hold property was not an estate 
within the meaning of S. 7 (5). Therefore 
the Court-fee payable was on the value of 
the subject-matter and not on ton times 
the Government Revenue. He relied on 
Ram Ekbal Singh v. Baldeo Singh (4). 
"The Taxing Officer agreed with the sub¬ 
mission of the Stamp Reporter and refer¬ 
red the case to the Taxing Judge for 
decision. 

Order. —I do not think any declara- 
jtory decree was necessary in this case. 
{The suit is purely one for possession of 
limmovable property. The mokurrari 
deed relied upon is merely the document 
of title on which the suit is based. With 
regard to the second part of the reference 
the decision in Ram Ekbal Singh v. 
Baldeo Singh (4) and the two cases 
quoted id that decision, Eurzand AH v. 
Mohanth Lai Suri (5) and Ram Raj 
Tewari v. Girnandan Bhagat (6), are 
authority for the proposition that suits 
for occupancy rights and rights of Raiyats 
holding at fixed rates do not come with- 
in the Cl. 1, of S. 7, Cl. (6), Court 
Fees Act. Habibul Hossein v. Mahomed 
Reza (7) is authority for the proposition 
that a mokurrari lease of a definite share 
in a revenue-paying estate is land within 
the meaning of this clause. With the 
latter decision I agree. The appeal may 
therefore be admitted as correctly 
stamped. 

v.s./r.k. Order accordingly. 

(1) [1872] 8 Ban. L R. App. 82=16 W. R. 213. 

(2) [1873] 19 W. B. 17. 

(8) [1900] 22 All. 384. 

(4) A. I. R. 1914 Cal. 791=25 I. 0. 607. 

6) [1906] 32 Cal. 263. 

6) [1893] 15 All. 63. 

<7) [1882] 8 Cal. 192, 


Patna 461 

A. I. R. 1918 Patna 461 
Imam, J. 

Ramhahal Rai and others —Accused— 
Petitioners. 

V. 

Emperor —Opposite Party, 

Criminal Ref. No. 2 of 1918, Decided 
on 6th February 1918, from decision of 
Diet. Magistrate, Champaran. 

CrimiDal P. C. (1898), S. 437—Further in¬ 
quiry under S. 437—District Magistrate is 
not bound to issue notice to accused—But 
discretion should be exercised in favour of 
issuing notice. 

A District Magistrate is not bound in law to 
issue any notice on the accused before ordering 
a further inquiry under S. 437 but the exercise 
of discretion in favour of issuing a notice is con¬ 
sidered to be the right and proper action to take. 

[P 461 0 2] 

Judgment. —Two points arise in this 
reference. The first is whether the Dist¬ 
rict Magistrate of Champaran, while 
ordering a further inquiry under S. 437, 
Criminal P. O., in a case in which the 
accused is discharged under S. 253 of that 
Code, should have passed this order of 
inquiry without notice to the accused. 
The point is concluded by the authority 
to which reference has been made in the 
letter of Mr. Lewis, the Sub-Divisional 
Officer of Bettiah, attached to the letter 
of reference under consideration. It is 
true that the District Magistrate was 
not bound in law to issue any notice on 
the accused, but it was held in the Full 
Bench case of Bari Das Sanyal v. 
Saritulla (l) that the exercise of dis-^ 
cretion in favour of issuing a notice like 
this would be considered the right and 
proper action to take. I therefore direct 
that the District Magistrate of Champa- 
ran should issue a notice to the accused 
before passing an order under S. 437 of the 
Code. The second point on which this 
reference is made must be left to the dis- 
cretion of the Magistrate to be exercised 
on an appreciation of the facts and cir¬ 
cumstances of the case. He would there¬ 
fore be free to order a further inquiry or 
take such action as be may deem fit. 

v.s./r.k. Reference accepted. 

(1) [1888] 15 Cal. 603 (P.B.). 


Rambahaij Rai v. Emperor (Imam, J.) 
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BOE AND COUTTS, JJ. 

Keshobati Kumari —Defendant—Ap¬ 
pellant. 

V. 

Satya Narayan Sinha and another 
Plaintiff and Defendants—Respondents. 

Aiipsal No. y8 of 1916, Decided ou 9bh 
July 1918, from original decree of Sub- 

Judge, Bhagalpur, D/- 6bh October 1915. 

(a) Guardian and Ward—Right* and Liabili¬ 
ties-Contract* by guardian are binding on 
minor provided they are for his benefit. 

A minor can only act through a guardian, 
contracts entered into hy a guardian on behalf 
of the minor are binding on the minor, provided 
they have been properly entered into and are for 

his benefit. a° V 

(b) Hindu Law—Adoption—Widow adopt¬ 
ing minor—Agreement between w*dow and 
parents of adopted child reserving life estate 
to widow is binding on minor provided con¬ 
tract is for benefit of minor. 

Whore a Hindu widov? adopts a minor son to 
her deceased husband and an agreement is enter¬ 
ed into bebv7een her and the parents of the adopt¬ 
ed child acting on the latter’s behalf, ^hereby a 
life-interest in the estate of her deceased hu^baud 
is reserved to the widow, the agreement is bind- 
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ing on the minor, provided at the time it wa* 
entered into it was a fair and reasonable agree* 
ment which to any reasonable man would hav® 
appeared for the benefitof the minor. [P 465 0 l,3j 

Pugh, S. N. Sahay, Naresh Chandra 
Sinha, Dwarkanath Chackerhatty and’ 
Kajendra Prasad —for Appellant. 

Hasan Imam, S. P. Sen, Sarat Chan¬ 
dra Mukherjee, Surendra Mohan Das, 
Satish Chandra Bai, Haribhushan Mu- 
kherji and L. K. Jha—for Respondents. 

Coutts, J. —This was a suit brought by 
the guardian of a minor Kumar Satya 
Narain Singh for a declaration that he la¬ 
the adopted son of Udit Narain Singh, 
called by courtesy Raja, the last male 
holder of a large estate about 600 square 
miles in area known as the Handwa 
Estate, and for immediate possession of 
the property. The ^oit was hrought 
against the Eaja’s widow Bam Ke»hob“tt 
Kumari, who claims a hfe-interest m the 
property and who has heen in possession 
since the Eaja’s death. This extract from 

The genealogy of the family is necepary 

to show the relationship of the parties. 


Tejan Singh alias Kesar Singh, 


i 


Raja Potandar Singh, 

Girdhari Singh 
(died childless 
in father’s lifetime). 


Raja Jhaban Singh, 

I 

Raja Madho Singh, 

Baja Udit Narain Singh. 

Died on 10th April 1896 
leaving his widow the defendant Keshobati. 


1 

Moti Singh, 


I 


I -1 

Gobind Singh. Balbhadoor Singh, 


Ram Oharan Singh, 
Gajadhar, defendant. 


I 


Guru Ohatan Singh, 


Mahaprasad Singh (alive). 


Hari Prasad Singh (Plff.) 

. • 1 of the case are 

The Udit Narain 

shortly as 7th April 1896 

■’rthree days later. Shortly after 

u^'^.i'lath Bam Charan Singh, father of 
h,g deal jg as 

t^rBarkopVbranch of the family, claim 

homed a “Tin which he attacked the 

xr-ill nf the Baja as not genuine and 
claimed the property as the ® 

Thriamily gov'Jed by the Mithila 
Law,Tha Ea"i had no right to succeed. 


* 

I 


Biswa Nath Singb* 

About a year after the suit had been ins¬ 
tituted, a compromise was arranged bet¬ 
ween the parties. Under the will of the 
Raja his widow bad been given the power 
of adoption and also a certain interest in 
the property had been reserved to her. 
It will be necessary to discuss later what 
this interest was. but in order to effect 
the compromise it was arranged that the 
widow should adopt the plaintiff, the 
grandson of Ram Gharan’s younger bro¬ 
ther Guru Charan who was then dead: 
and it was further arranged that the Rani 
was bo retain a life-interest in the pro- 
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perfcy, Tho contest in regard to the 
genuineness of the will was dropped and 
the Bani took out probate. 

On 8th March 1898 the plaintiff was 
actually adopted and the two deeds were 
drawn up embodying the agreement. To 
one of these deeds Bam Gharan Singh, 
the Bani, the plaintiff’s father Hari Pra¬ 
sad, Maha Prasad, the only surviving 
brother of Bam Charan, and Biswa Nath 
Singh, tho brother of Hari Prasad were 
parties. The parties to the other deed 
were the plaintiff’s father and mother, 
Bam Charan and the Bani. In December 
1900 tho settlement proceedings which 
had been going on for some time in the 
Handwa Estate, were completed, and af¬ 
ter consideration of the will and the 
agreement which had been entered into, 
Mr. McPherson, the Settlement OflScer, 
recorded the Bani as proprietor. Mean¬ 
while the management of the estate was 
unsatisfactory,'several rnanagers and re¬ 
ceivers were appointed and dismissed by 
the Bani, and finally in 1909 the Court 
of Wards took charge. They were only 
in charge for a short time however and 
in 1910 the estate was released. After 
this there were disputes between the 
Bani and the plaintiff and an attempt 
was made to settle these by giving the 
management to the plaintiff. This arrange¬ 
ment however was not a success; the 
disputes went on and this suit was even¬ 
tually brought in 1912 on behalf of the 
plaintiff, who was then a minor by his 
guardian. 

In the plaint he alleged that by bis 
adoption he had become vested with all 
the rights of a son born of Baja Udit 
Narain Singh, that be was entitled to 
immediate possession and was not bound 
by the agreement of 8th March 1898, 
He also alleged that the tenure was 
a ghatwali tenure and that he as the 
adopted son took the property in his 
o%vn right. There was an allegation 
that even if the Bani had a life-interest 
in the estate, she was liable to be removed 
for waste and mismanagement. The suit 
was contested by the Rani, who pleaded 
that she had been recorded as proprietor 
in the Record of Rights; that the suit 
was not maintainable; that under the 
terms of the will she had a life-interest 
and that even apart from the will under 
the agreement of 8th March 1898 she 
was entitled to a life-interest. She also 
contended that the plaintiff had no right 


as an adopted son, as the adoption was 
not valid. In regard to the claim as 
ghatwal she contended that if the tenure 
were a ghatwali tenure, the property had 
been vested in her as a ghatwal on the 
death of her husband and that having 
become possessed of the property in that 
right she could not be ousted by the 
plaintiff. The suit went to trial on the 
following issues; 

1. Does the plaint disclose any cause 
of action and is the suit maintainable? 
2. Is the suit barred under the special 
law of limitation provided in Regn. 3 of 
1872? 3.18 it open to defendant 1 to plead 
that she adopted the plaintiff:' without 
power from her husband and is she es¬ 
topped by her acts and conduct from 
denying that the plaintiff is the duly 
adopted son of Raja Udit Narain Singh? 
4. If defendant 1 be not estopped as above 
is the plaintiff’s adoption by her invalid 
on the ground of want of authority from 
her husband? 5. "Was Udit Narain Singh 
competent to dispose of or to give any 
valid directions to the future manage¬ 
ment of the ghatwali properties men¬ 
tioned as properties Nos. 1. 2 and 3 of the 
Sch. A annexed to the plaint by his will? 
6. What are the respective rights of the 
plaintiff and defendant 1 in the property 
in suit upon a true construction of the 
will of Udit Narain Singh, dated 7th 
April 1896? 7. Whether the plaintiff’s 

succession to the aforesaid ghatwali pro¬ 
perties immediately on his adoption could 
be defeated by an agreement between his 
natural father and mother and defen¬ 
dant 1? 8. Are the agreements dated 8th 
March 1898 binding on the plaintiff in so 
far as they purport to curtail his rights 
in any of the properties in suit? 9. Was 
defendant 1 divested of all right to pos¬ 
session of the estate of her deceased hus¬ 
band either as a Hindu widow or as a 
legatee under her husband’s will imme¬ 
diately upon tho adoption of the plaintiff 
by tho said defendant 1, Bani Keshobati 
Kumari? 10. What are the properties 
moveable and immovable belonging to the 
estate ^ left by the said Udit Narain 
Singh including subsequent acquisitions. 
11. Is defendant 1 wasting and mis¬ 
managing the said estate; if go whether 
such wasting and mismanaging are suffi¬ 
cient in law to render her liable to re¬ 
moval from its management even if the 
plaintiff’s right be subject to her life 
interest in it? (12) Is defendant 1 
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liable to render accounts to the plaintiff 
of ber management of the said estate 
from 8th March 1898? What sum of 
money, if any is due by defendant 1, or 
any of the defendants upon the taking of 
such accounts? (13) Is the plaintiff en¬ 
titled to a decree for possession of the 
said estate by ousting defendant 1? (14) 
Is the plaintiff entitled to the appoint¬ 
ment of a receiver or to a permanent 
injunction as prayed for by him? (15) 
To what relief or reliefs if any is the 
plaintiff entitled? The learned Subordi¬ 
nate Judge has found all the issues in 
favour of the plaintiff and has decreed 
the suit. The Eani has appealed. The 
first point argued before us is that under 
the agreement of 8th March 1898 the 
Rani was given a life-interest in the 
property and that the plaintiff is not 
entitled to resile from that agreement. 
The portions of the agreement which relate 
bo the matter of life-interest are as fol- 

lows: . 4 1 A* 

“Andwhereas the said SrimatlRani Keshobati 
Koeri has applied to the parties hereto of the 
first party to give her their said son Babu 
Dwarka Nath Singh to le adopted hy her m 
the DattaUa form as a son unto the said Raja 
Udib Narain Singh and herself, but on condi; 
Son that she the said Srimati Rani Keshobati 
Koeri shall remain in the possession of the 
whole of the said property, moveable and im- 

life in accordance with the true 
ilning of the said will, whereby as the said 
l*»reto of the first and second parts 
h^Heve and admit the said -Raja Udit Narain 
Singh intended to give >>«' 

whither he so intended or not the said Snmati 
Sali Keshobati Koeri shall in any case be 
in remain in possession and to enjoy 
entitled of the said immo- 

tbe rents, issue P of -her natural 

^'“s’hl‘=^sha“u ”lema?u‘ in possession and 

‘ ; tiiflreof during the term of her 

n°S life in such manner and exercise such 

Sow^rt over the same as the Benares School of 

th^ Hindu law entitled a Hindu widow in the 

the , husband’s moveable property 

possession of^W b«sba 

Bfti/srimati Rani Keshobati Koeri the said Babu 
Dwarka Nath Singh shall not, nor shall his 

1 saaiia ViftaVfi ^DY sort of title or interest in 
S: esSe if the “id Baja Udit Narain Singh 
esLpt a vested interest in the remainder subject 
to I life-estate therein of the said Snmati Ram 

Keshobati Koeri.” . 

I may note hero that the name of the 
plaintiff before adoption was Dwarka 
Nath Singh. By this agreement then 
the Rani was given a life-interest in the 
property. The question is whether the 


agreement is binding on the plaintiff. It 
was entered into on behalf of the plain, 
tiff, who was then an infant, by his 
father as his guardian. A minor can 
only act through a guardian, and con¬ 
tracts entered into by a guardian are 
binding on a minor, provided they have 
been properly entered into and are for 
his benefit. Now it has been frankly 
admitted by Mr. Hasan Imam that at 
the time the agreement was entered into 
the arrangement must have appeared to 
the father a most attractive one, and 
that in entering into the agreement he 
honestly thought that he was doing the 
best possible for his son, and it cannot 
be doubted that any reasonable man 
would have thought the same, because 
from being a oosharer in a minor branch 
of the family the boy became entitled to 
this very large estate. It is contended 
however that the arrangement has not in 
fact turned out to be as advantageous 
to the minor as it at first sight must 
have appeared. Mr. Hasan Imam says 
that there is in the agreement no pro¬ 
per arrangement for maintenance allow¬ 
ance for the minor, and that if he had 
remained in bis own family he could 
have demanded a partition and would 
have had an income of about Rs. 5,000 
a year. It is exceedingly problematical 
whether the plaintiff would have got 
Rs. 5,000 a year because, even assum¬ 
ing that the income from the Bar- 
kope estate was as much as it is said 
to have been, there was, as the evi¬ 
dence shows. an encumbrance of 
three and a half lacs upon the pro¬ 
perty. As it is, the plaintiff is entitled 
by the agreement to an estate worth over 
3 lacs a year subject to the life-interest 
of the Rani. Moreover in the agreement 


fc is provided that 

the said Dwarka Nath Singh shall henceforth 
ive with and under the guardianship of the 
aid Srimati Rani Keshobati Koeri as his mother 
nd be supported, maintained, educated and 
rained in every way befitting his position as 
he dattaka putra or adopted son of the said 
laja Udit Narain Singh and of herself. 

There is therefore no force in the argu¬ 
ment that no proper arrangement was 
made for the maintenance of the “luor 
ind there is every reason to believe that 
)ven now the plaintiff is in a better posi- 
;ion than he would have been if he had 
Deen in his own family. This however 
is not the question. The question is 
whether at the time the agreement waa 
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entered into it was a fair and reasonable 
'agreement which, to any reasonable man, 
•would have appeared for the benefit of 
'the minor; and that it was such an agree¬ 
ment is not only certain but is practi¬ 
cally admitted. Nor was this agreement 
•entered into without legal advice, for it 
was submitted to Mr. W. 0. Bonnerjee 
•in Calcutta and it is certainly binding on 
the plaintiff unless it is contrary to 
Hindu law that such an arrangement 
•should be entered into or for some other 
reason. Now an adoption once made 
•cannot be unmade and the ^question of 
the binding force of such agreement, has 
often been before the Courts in India. 
In Bombay such agreements have been 
held to be binding, Ravji Vinayakraio 
Jaggannath Shankar Sett v. Lakshmihai 
(1) and Pirsab Kasimsab Itagi v. Gu- 
rappa Basappa Kadigi (2), which is the 
last case in Bombay on this point. In 
the case reported as Bhaiya Rabidat 
■Singh v. Indar Kumar (3) however Lord 
Macnaghten said: 

“ It is difficult to understand how a declara¬ 
tion by Guman Singh or an agreement by him. 
If it was an agreement, could prejudice or affect 
the rights of his son which could only arise 
when his parental control and authority were 
determined. The ceremonies of adoption are 
uniropeached, the deed of adoption is open to no 
objection, and the second deed is admittedly 
Inoperative. No conditions therefore were at¬ 
tached to the adoption. Had it been otherwise 
the analogy, such as is presented by the doctri¬ 
nes of the Court of equity in this country relat¬ 
ing to the execution of powers of appointment, 
to which Mr. Arathoon appealed, would rather 
•suggest that even in that case the adoption 
•would have been valid and the condition void”. 

In that case however the agreement 
was previous to the adoption and was 
not embodied in the adoption deed or 
referred to at the time of the adoption, 
and the suit was not to enforce the agree¬ 
ment but to annul the adaption. This 
case was referred to in the Full Bench 
case reported as Visalakshi Ammal v. 
Sivaramien (4), where the whole mat¬ 
ter was very fully discussed. In the 
judgment of Bsnson, J., he said: 

“Then the question in each case would be 
whether the agreement so made by the natural 
father should or should not bo upheld, and this 
I take it would depend on whether the agree¬ 
ment in regard to the property was in itself a 
fair and reasonable one and one which, taken 
as part of the contract for the adoption, was for 

(1) [19371 11 Bom. 381. 

(2) A. I. R. 1914 Bom. 47=24 1. 0.710=38 
Bom. 227. 

(3) [1889] lOiCal. 556=16 I. A. 53 (P, C.), 

(4) [1904] 27 Mad, 577 (F. B.). 
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the minor’s benefit as being a condition on 
which alone the adoption would be made.” 

Again he says: 

“But it would seem that a fair and reason¬ 
able disposition of the property is not essentially 
repugnant to Hindu law, or the purposes for 
which the adoption is allowed and is nowhere 
forbidden by that law. Such dispositions are 
commonly made and are upheld by the authority 
of the caste and the consciousness of the people. 
In these circumstances 1 think that the Courts 
ought not to refuse to recognise them as binding 
on the minor, for whose benefit the adoption ^ 
coupled with the agreement as to the disposition 
of the property was really made. It may be 
assumed that the natural father would not 
have agreed to the adoption coupled with 
the disposition of the property, unless it was 
for the benefit of his son to do so: nor 
would the adoptive father have taken the son in 
adoption except on the condition agreed to. The 
adoption, of course, cannot be set aside and to 
set aside the condition which was coupled with 
the adoption, while maintaining the adoption, 
would require the justification of strong grounds 
of legal necessity or public policy.” 

This, in spite of the doubt expressed 
by their Lordships of the Privy Council 
in the case of Bhaiya Rabidat Singh v. 
Indar Kunwar{Z) which is clearly diatin 
guishable from the other cases referred 
to, would appear to be the correct view 
of the law, and in this view the agree¬ 
ment in the present case is binding on 
the plaintiff. It is contended however 
by Mr. Hasan Imam that the agreement, 
in so far as it gives a life-interest to the 
Bani, is in contravention of the terms of 
the will and that this being so, it is not 
binding on the plaintiff. It is necessary 
to consider the question in some detail. 
The portion of the will which deals with 
the life-interest of the Rani isas follows: 

'^Magar to, hin h'lyn.t Rani mausu/a kakiat 
mokarrari istimrari ion kiU mat manhnla w(i 
ghair niankula wa asnsulbait wagairah ka inti' 
zam wa ikhtiyar kiclli hasil rahega." 

As I understand it the nearest transla¬ 
tion of this is as follows : 

“But as long as the said Raul is alive .she shall 
enjoy the mauagemeut and she shall have abso¬ 
lute right in the maliki istimrari right and in 
all moveable and immovable properties and 
goods, etc.” 

On the one band it is contended by 
Mr. Dwarka Nath Chakrabarby that this 
is to be interpreted as giving a life-inte¬ 
rest to the Rani. On the other hand it 
is argued by Mr. Hasan Imam that these 
words give nothing more thana perpetual 
power of management. My view of the 
meaning of the clause is that it gives the 
Rani a life-interest in the property, bub 
I do nob propose to elaborate the point 
because in my opinion whether this be so 
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or nob, tbe plaintiff is bound by fehe terms 
of the agreement. 

In the will there are two portions 
which are open to different constructions. 
One of these is this clause which I have 
quoted, and the other is that portion in 
which power is given to the Rani to 
'*adopt a son, that is, a kartaputraaccord¬ 
ing to her own decision and liking." I 
deal with this latter clause first. Accord- 
‘’ing to the strict interpretation of the 
word “kartaputra," the adoption which 
the Rani was allowed by the will was an 
adoption in the kritrima form This is 
an adoption to herself. It is clear how¬ 
ever from the rest of the will that the 
intention of the Raja was not that the 
Rani should adopt bo herself, but that she 
should adopt to him, for in the preamble 
to the will he says that his object in 
making it is “to preserve the property 
and for preservation of the Raj Gaddi." 
What he intended then was certainly not 
an adoption in the kritrima form bub an 
adoption in the dattaka form. Handwa 
is situated in the Santal Pargannas in a 
a very backward part of the country, and 
we find from the evidence that neither 
the Raja nor his priests know the differ¬ 
ence between a kartaputra and a daftaka- 
putra, thus in the agreement kartaputra 
was very properly interpreted as meaning 
dattakaputra. This interpretation was 
given after consultation with counsel in 
Calcutta and the words of the agreement 


are: . v 

“Aod whereas the said Raja UditNarain Stogh 
lived under and was governed hj the Benares 
School ot the Hindu law and the power of adop¬ 
tion hereinbefore mentioned was, as the parties 
to these presents believe, intended by him to be 
carried out in tbe dattaka form, the word karta¬ 
putra used in the said will meaning in ‘f® 
polar acceptance of that term m that part of the 

country the dattakaputra. 

On this construction the adoption was 
actually made in the dattaka form. At 
the same time and by the same counsel 
the meaning of the clause in the will 
which gave an interest to the Rani was 
considered and in the agreement we find 
the following words : 


“But on condition that she the said Rani 
Kesbobati Kceri shall remain in the possession 
of the whole of the said property moveable and 
immovable with all the appurtenances of which 
the said Baja Udit Natain Singh died pos¬ 
sessed as aforesaid and enjoy tbe rents, issues 
and profits thereof during tbo term of her 
natural life in accordance with the true meaning 
of the said will, whereby as tbe said parties 
heitfo of the first and second parts believe and 


admit the said Raja TTdit ITarain Singh intended 
to give her such life estate, but whether bu so 
intended or not tbe said Scimati Rani Kesbobati 
Koeri shall in any case be entitled to remain in 
possession and to enjoy the rents, issues and 
profits of the said immovable properties during 
tbe term of her natural life.” 

It was on this cousbrucbion of the wilf 
that the agreement was made and the 
plaintiff adopted in tbe Dattaka form. 
Mr. Hasan Imam contends that this con¬ 
struction is wrong. Even assuming that 
this is so and putting the case in its 
most favourable light for the plaintiff, 
it has to be admitted that there was, at 
least at the time of tbe execution of the 
agreement, a bona fide doubt a,8 to the 
meaning of these clauses of the will. 
The will was construed by competent 
legal authority in Calcutta as giving a 
life.interest to the Rani, and this inter¬ 
pretation was accepted as a condition or 
the ndoption and was incorporated m 
the agreement which was drawn up. 
It is not, in my opinion, now open to tbe 
plaintiff to contend that this coustTuc- 
tion was wrong. We have been told that 
parties cannot be allowed to read into a 
will a wrong construction which happens 
to suit themselves, and we are asked to 
interpret the will without reference to 
the agreement. I agree that parties can¬ 
not be allowed to import into a solemn 
document, such as a will a construction 
which it cannot bear, but I am not pre¬ 
pared to agree that the construction 
which was put on tbe will was wrong, 
and in any case where there has been a 
doubt as to the proper construction and, 
where the parties have endeavoured to 
the best of their ability to discover the 
proper construction and have entered 
into an agreement of which this con¬ 
struction is the very basis, it is not open 
to either of them afterwards to repudiate 
this construction and ask that the agree¬ 
ment be set aside. What the plaintiff in 
fact wishes to do in this case is to be 
allowed to approbate that part of the 
agreement which construes the will in 
his favour and to reprobate that portion 
which construes the will as giving cbo 
Rani a life interest. He cannot he allowed 
to do this and he is. in nay opinion, 
bound by the agreement. This being so^ 
it is hardly necessary to consider tna 
other pleas of the plaintiff.' I need only 
remark that so far as the claim as 

-hatwal is concerned, if • 

wall f.Bnnra. and if Raja Ddit Narain 
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Singh was a ghafcwal, his interest as a 
ghatwal became vested in his widow 
when she took possession of the property 
and she is not competent to divest her¬ 
self of this status. It is unnecessary to 
discuss the question of limitation, though 
on this ground also the plaintiff’s suit 
for possession must fail. The only 
question which remains to be consideied 
is issue 11: 

~ *‘Is defendant 1 wasting and mismanaging the 
said estate ? If so, whether such wasting and 
mismanaging are sufficient in law to render her 
liable to removal from its management, even if 
the plaintiff's right be subject to her life-interest 
in it.” 

This issue is loosely worded and it is 
not quite clear whether the Subordinate 
Judge means legal waste, nor is it very 
clear what bis finding as to waste is. 
He finds that the Rani has given dar 
mokarrari leases, has made rent-free 
Brahmottar grants and that she has 
caused an area of 309 bigbas of khas 
kamat lands to be converted into raiyati 
lands. He also finds that she has con¬ 
tracted debts. None of these come into 
the category of legal waste. As to the 
first two the leases and grants are not 
binding on the reversioner, as to the 
conversion of the khas kamat lands into 
raiyati lands there is nothing to show 
that this is waste as rent will presumably 
be got from these lands; and in so far as 
the debts are concerned they are all 
personal: The learned Subordinate Judge 
however has clearly shown that she has 
mismanaged the property, and this is in 
fact not denied. She is a pardanashin 
lady evidently in the hands of dishonest 
servants and if the estate is to be pre¬ 
served, a receiver must be appointed. 
To this extent only therefore I would 
uphold the Subordinate Judge’s decree. 
In other respects the suit should he dis¬ 
missed; each party should bear its own 
costs. 

Roe, J. —I agree that the plaintiff is 
bound by the agreement which settled the 
dispute between the Rani and the Bar 
kope branch of the Handwa family. The 
position was that if the will was valid, 
the Rani might have adopted any Kshe- 
tari boy and barred the Barkope succes¬ 
sion for ever. In the Santal Pargannas 
the practice of the secular law is dis¬ 
couraged and the priests, in their cross- 
examination in the case before us, betray 
universal and complete ignorance of the 
scriptural law. The result of this was a 


will by which a son was to be adopted in 
a form which would defeat the testator’s 
own intention and an interest reserved 
to the adopting mother by a condition, 
of which the exact interpretation gives 
rise to a difference of opinion between 
my learned brother and myself. It was 
clearly to the interest of the Handwa 
family as a whole that the will should be 
amicably interpreted. In Vol. 14 of 
Halsbury’s Laws of England, S. 1223, 
are quoted many cases of good family 
settlements of disputes arising on the 
construction of ill-made wills. The dis¬ 
pute in this case was one between the 
Lagwan and at the Barkdpe branches of 
the Handwa family. The plaintiff was 
before his adoption and is still a member 
of the Handwa family. He cannot chal- 
lenge the Handwa family settlement 
without showing that it was against his 
interest. Mr. Hasan Imam concedes 
that the terms of the settlement offered 
at the time roost attractive prospects. 
Apart from any consideration of the 
Hindu law of adoption this concession 
ends in my vievv the question of the posi¬ 
tion of the plaintiff. 

I also agree with the order proposed in 
regard to the appointment of a receiver. 
We are happily relieved of the task of 
entering in detail into the question of 
the plaintiff’s right to the relief asked 
for in para. 27 (g) of the plaint, Mr. 
Dwarka Nath Chackerbatty consents to 
the granting of this relief. I would 
therefore make a decree for the appoint¬ 
ment of a receiver for the preservation 
and management of the Handwa Estate 
and custody and control of the docu¬ 
ments and moveable properties of that 
Estate. I would also direct that the Re¬ 
ceiver be appointed under the decree of 
this Court, not under the decree of the 
Subordinate ludge. and that the Receiver 
be directly under the control of this 
Court. This Divisional Bench will con¬ 
sider in Chambers the question who shall 
be appointed as the Court’s Receiver. 
Id conclusion I would direct that in view 
of the substantial causes of doubt as to 
the rights of the parties, the coats both 
of the Rani and of the Kumar be met 
from the estate in the hands of the Re- 
ceiver. I would further order that 
notice be issued to the Courts of the 
Santal Pargannas and Bhagalpur that 
the Handwa Estate is in the hands of a 
Receiver to be appointed by this Court. 
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and that no attachment of any asset of 
the estate be made without the sanction 
of this Court. 

v.S./R.k. Decree modified. 


1918 

it was not capable of registration and 
therefore void. 
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Eoe and Jwala Prasad, JJ. 

Kailaspati Choivdhury and another 
Defendants—Appellants. 

V. 

Muneshwar Choivdhury and others ”• 
Plaintiff and Defendants—Bespondents. 

Appeal No. 641 of 1917, Decided on 
15th January 1918, from appellate decree 
of Dist. Judge, Shahabad. 

(a) Landlord and Tenant“Lea8e—“Tenant 
recognised by superior landlord Sub'ten" 
ant cannot criticise origin of tenancy. 

Where a tenant hag been recognised by 
superior landlord, a sub-tenant is not entitled 
to criticise the origin of the tenancy^ ^ 

(b) Hindu Law—Joint family—Father- 

Family living by cultivation—Father enter¬ 
ing into sub-lease-Presumption ‘hat he 

does so for purpose of family—Landlord 
and Tenant—Tenancy. 

It may be presumed that where the father of 
a joint family living by cultivation enters mto a 
sublease he does so for the purpose of family. 
Tvhetber the family actually makes a profit out 
of the contract being immaterial. [P 468 C 2 ] 

(c) Transfer of Property Act (1882h S. 106 

_^Contract not for specified time Tenancy 

{« from yoAY to yo&r. 

Where a contract of tenancy is not for any 
specified number of years, it must be regarded as 
a lease from year to year. [P 468 U ^ 

(d) Bengal Tenancy Act (1885), S. 48 
“Holding at money rent refers to under 

’^^^ThV'words “holding at a money rent’’ in S. 48 
ref« to the under-raiyat and not to 

Sushil Madho Mullick—iov Appel¬ 
lant. _ . 

fiaran Lal—^iot Respondents. 
Uirlffment—In this case four points 
Judgm iparned vakil for the 

nan*fc8 '’Firstly, tl'®''' 

is defective by reason of the fact 
?hat U baaed upon a document that 
was not registered; secondly, that the 
liability of the defendants has not been 
provU for the reason that the contrac 
was entered into by an individual 
member of the joint familyand it has not 
been proved that it was made for the pur- 
poses of the joint family; third y, hat 
the contract is to pay to a landlord 
holding at a money rent .a produce rent 

greatly in excess of the a 

freLibed by S. 48. Ben. Ten Act; and 
fourthly, that inasmuch as the contract 
ie on the face of it a lease m perpetuity 


aiaiuio vuiu* 

With regard to the first ground, the 
finding of fact is that the plaintiff-res¬ 
pondent has been recognised as a tenant 
by his superior landlord. It is not for. 
the appellant before us,'his sub-tenant,j 
to criticise the origin of the tenancy. 
Upon the.second ground we may presume 
that where the father of a joint family 
living by cultivation enters into a sub-i 
lease he is doing bo for the purpose of 
the family, and it is not for us to in¬ 
quire whether the contract was one by 
which the family actually made a profit; 
With regard to the fourth point there is 
no evidence on the record of any term of 
years contemplated in the contract, and 

as we understand the law, where a con¬ 
tract is not for any specified number of 
years it is to be regarded as a lease from 
year to year terminable upon noMce by 
either side within the limits *of the law 
regulating the eviction of under ten- 

The real point before us^ in this appeal 
is whether the words at » 

money rent” in S 48 apply f ' 

lord or to the under-raiyat. it is sug¬ 
gested that the point is one of 0°“® 
oulty for the reason that it was evaded 
tuA^nda Chandra Boyj. Makram Ah 
( 1 ) We venture to think that the 
learned Judges who decided fa case 
would not have been deterred from 
decision on the point by a consideration 
of its diffionlty. The point 
on the face of it simple. “, 
reason that where a raiyat holding at 
mZy rent leases his land to a produce 
Tent d«Psnaent upon the productive 
power of the land in average years the 
legislature could not have intended W 
limit the amount of rent which might 
be realisable in any 

productive power of laud vanes acoord 
ing to the season from 0 per “ 

100 per cent, of the maximum 
power. It would be idle to suggest that 

a raiyat who has received from his ““^e ' 

raiyat during famine years 

he paid to his landlord .f°." 

years successively is 

leaping the benefit of the five 

burpe" years. Inasmuch 

could nob have been intended thab 

under raiyat holding at »• 

based upon the annual crop _—. 

“ (7) [1909] 3 I. C. 204^ 
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should be excused from paying more than 
25 per cent, over the cash rent paid 
by t.he raiyat, it follows that the words 
money rent refer to the under-raiyat and 
'not to the raiyat. The only point to be 
considered in this case is whether there 
was an intention to realise from the 
raiyat a money rent or a produce rent. 
It has been held that where a money 
value is set upon a mankhap rent, the 
rent is a money rent, not a produce rent. 
In the case before us there is no indica¬ 
tion of any contract to pay any definite 
sum of money, if the paddy agreed upon 
was not delivered regularly. It would 
seem to us that the rent of the under- 
raiyat in the particular case before us is 
not a money rent, and that therefore the 
appellant before us is not an under- 
raiyat holding at a money rent, and that 
therefore he is not covered by the pro¬ 
visions of S. 48 The appeal must there¬ 
fore fail on all grounds and is dismissed 
with costs. 

v.s./r.k Appeal dismissed. 

A. I. R. 1918 Patna 469 
Special Bench 

Chapman, Atkinson and Imam, JJ. 

Ham Bahadur and others —Defendants 
—Appellants. 

V. 

Jagannath Prasad and others —Plain¬ 
tiffs and Defendants—Respondents. 

Appeal No. 123 of 1914, Decided on 
1st March 1918 from Original Decree of 
Sub-Judge, Muzafferpur, D/. Slst July 
1912. 

(a) Will—Construction—Will by childless 
Hindu, construed. 

The will of a childless Hindu provided that his 
moveable and immovable property should re- 
main in the possession of his wife until her 
death, and that after her death it should pass 
into the possession of bis niece, but that if on 
the death of his wife and niece there were living 
a son and a daughter born of the womb of the 
niece, then two*thirds of the moveable property 
should belong to the said son and one-third to 
the daughter. But as regards the immovable 
property none shall have the least right of aliena¬ 
tion. 

Held : (1) that tho will purported to convey 
an absolute estate ultimately to the son and 
daughter of the niece and that the fact that the 
corpus was not expressly mentioned wus not 
KUfUcieut to jusiily the iuterpretatiou that the 
corpus did not pass. [P 471 C 1] 

(2) that tho recital in the will that there 
should be no right of alienation made no diffe¬ 
rence, so far at any rate as the niece’s son and 
daughter were concerned, nor did it make any 
difference that the beq uest in favour of the niece’s 
son and daughter failed on the ground that they 


were unborn at the date of the testator’s death. 

[P 471 C 2] 

(3) that the disposition in favour of the niece’s 
son and daughter was intended as a gift of the 
remainder, and not merely a statement of what 
the testator believed to be the rule of succession 
in case of his niece’s intestacy. [P 473 C l3 

(4) that the will was not intended to and did 

not vest an absolute testate of inheriiance 
in the niece, and that, therefore she did not 
in that capacity have an unfettered right of 
alienation. 13? 473 C 1] 

(6) that the estate created in favour of the 
niece was an estate such as a womait ordinarily 
acquires by inheritance under the Hindu law, 
which she holds in a completely representative 
character l>ut is uuable to alienate except in case 
of legal necessity. 0 1] 

(6) that the words restricting alienation in res¬ 
pect of the niece’s estate were of the nature of 
surplusage, that is say, to the testatar had in his 
mind the ordinary recognized restriction upon 
alienation which would apply independently of 
any provision in the will, and that be had not 
in his mind the eventuality of an alienation 
becoming necessary either for the purposes of 
providing maintenance for the niece or for the 
preservation of his estate. [I* 476 0 1] 

(b) Hindu Law — Succeesion — Widow’s 
estate can be created by will. 

An estate of the kind that a Hindu widow in* 
berits in the case of intestacy can be created by 
will. [P 473 C 2] 

(c) Will— Conetruction— Mere contingent 
remainder created after woman's estate—It 
indicates that estate created was woman’s 
estate in technical sense and not merely life 
estate. 

Where a mere contingent remaindor is created 
after a woman’s estate and not a vested remain¬ 
der, this is au indication in favour of the view 
that tho estate created was a woman’s estate in 
the technical senso and not merely <a life-estate. 

IP 474 0 2] 

(d) Hindu Law*-Will—Construction—Effect 
under English law is not to be taken into 
consideration. 

In construing a will made by a Hindu testator, 
it is not permissible to lake into consideration 
wbat the effect of such a will would be under 
the English law. It is not permissible for in¬ 
stance to import tho idea that where an estate 
is devised to enure only for life, the result is 
that an estate in fee in remainder, whether 
vested or contingeDt, must exist in some one. 

IP 474 C 1] 

(e) Hindu Law-^Will—Hindu law measures 
estates by use and not by duration unlike 
English law. 

The English classiiicatiou under which estates 
are projected aloug tho plane of time and ate 
measured by time alone, is foreign to tho Hindu 
law, which measures estates not by duration but 
bj U60. [P 474 0 1] 

(f) Hi ndu Law —Will— Hindu can create 
estate for life — Intention to do so must be 
clear. 

A Hindu can by will create an estate for life 
in the Kuglisb sense, but his intention to do so 
must be made clear by the terms of tho will it- 
self without any importation of English ideas. 

[P 476 C 1] 
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(g) Hindu Law —Alienation— Necessity— 
Actual proof of, is not essential—Represen* 
tation as to necessity and purchaser acting 
honestly after proper inquiry, are sufficient 

Actual proof of necessity which justifies an 
alienation under Hindu law is not essential to 
establish its validity. It is only necessary that a 
representation should have been made to the 
purchaser that such necessity existed, and that 
he should have acted honestly and made proper 
inquiry to satisfy himself of its truth. 

IP 476 0 2] 

(h) Hindu Law— Alienation— Necessity— 
Representation of—Recital in deed is clear 
evidence. 

A recital in-the deed is clear evidence of the 
representation, and if the circumstances are such 
as to justify a reasonable belief that an inquiry 
would have confirmed its truth, then when proof 
of actual enquiry has become impossible, the 
recital, coupled with such circumstances, would 
be sufficient evidence to support the deed. 

CP 476 0 23 

(i) Hindu Law—Construction—Will of un* 
certain construction—Whether absolute title 
by adverse possession can be acquired— 

(Quaere). 

Quaere. —Whether where a person enters under 
a will of uncertain construction, an absolute 
title can be acquired by adverse possession in the 
absence of an express claim to hold an absolute 
title. tP 471 0 1] 

Sushil Madhav Mullick and Sivnaratn 

Bose —for Appellant. 

Pugh, Purnendu Narain Sinha, 
Murari Prasad and Chandra Shekhar 
Banerji —for Respondents. 

Chapman, J.— This appeal arises 
of a suit for a declaration that the title 
conveyed by one Sahodra Bibi to Ganpat 
Bhagat in a house and garden had ceased 
at her death, and for possession. The 
suit was instituted by Jagernath Prasad, 
the son of Sahodra Bibi, and by two 
other persons who had purchased a 7- 
annas interest frona J.agernath Prasa . 
The deed of conveyance, which is dated 
the lObh January 1885 and is referred to 
as Ex. 0. purported toconvey an absolute 
interest in the property. The plaintiffs 
case however was that Sahodra Bibi tiad 
no power to convey a title to enure be¬ 
yond her lifetime. The suit has been 
decreed and the defendants, who are pur¬ 
chasers from the assignees of Sahodra 
Eihi, have appealed to this Court.Sahodra 
Bibi had held under a will executed by 
Fateh Ohand, who died possessed of con¬ 
siderable immovable property more 
particularly specified in the schedule to 
his will in addition to a banking business 
which was carried on in the town of 
Muzaffarpur under the style and 
title of Fateh Chand Sakhi Chand. He 
died in 1848 or 1849, leaving a widow 


Sheudai Koer and Sahodra Bibi his bro¬ 
ther’s daughter. On 13th April 1848 he 
executed a will whereby he devised,and 
bequeathed all his property in the first 
place to Sheudai Koer and after her death 
to Sahodra Bibi. The widow Sheudai 
died in 1853. In 1884 the banking busi¬ 
ness failed and on 5th August 1884 Sa¬ 
hodra Bibi executed three conveyances of 
the immovable property left by Fateh 
Chand to satisfy debts due by the bank¬ 
ing business referred to as Exs. B, B-1, 
B.2. On 10th January 1885 she executed 
two further conveyances of the immov¬ 
able property of the testator referred to 
as Exs. O and 0. All these conveyances 
recited that they were executed in order 
to enable Sahodra to discharge debts due 
by the banking business which descended 
to her as assets of Fateh Ohand deceased. 
The property, which is the subject of the 
present suit, was sold under one of the 
conveyances of 10th January 1885 to 
Ganpat Bhagat, viz., Ex. C. Ganpat sold 
the property to a Hindu joint family, the 
head of which was named Kunj Lai, on 
29bh May 1888. Thereafter this parti¬ 
cular property fell by partition to the 
share of one Isri Prasad, whose succes¬ 
sors are the principal defendants in this 

suit. , 

Sahodra Bibi died on 8th November 
1899. The plaintiffs’ case is that by the 
conveyance of 1885 Sahodra Bibi could 
and did only convey a title to enure until 
her death ; and that on her death in No¬ 
vember 1899 the title to the property in 
suit together with all the other property 
of the testator, whether moveable or im¬ 
movable, vested in her son Jagernath who 
was the sole heir’to Fateh Chand’s estate 
by reason of an intestacy as to the resi¬ 
due of his property. Jagernath and the 
other plaintiffs who have purchased an 
interejt from him accordingly sued for 
possession. The decision of the case de¬ 
pends upon the interpretation of the will 
of Fateh Ohand and as to the nature and 
character of the estate or interest which 
Sahodra acquired thereby. 

The first contention in appeal is that 
this will is void so far as the immovable 
property is concerned, as it did not con¬ 
vey any beneficial interest in the corpus 
of the testator’s estate either to Sheudai 
and Sahodra or to those designated to 
succeed on the death of Sahodra, and that 
in effect the gifts or bequests contained 
in the will were thereby bequests not of 
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the corpus of fcbe immovable pioperfcy 
but of the right to receive only the rents 
and profits accruing therefrom ; that 
Sahodra, when she entered in 1853 there¬ 
fore entered as a trespasser ; and that by 
reason thereof she has acquired an abso¬ 
lute estate by adverse possession^ and that 
•she acquired an absolute title which she 
could and did convey to Ganpat Bhagat. 

It may be doubted whether ^in such a 
case where a person enters under a will 
of doubtful construction, an absolute 
title can be acquired by adverse posses¬ 
sion in the absence of an express claim to 
hold an absolute title. The contention 
however in my opinion, fails ab initio. It 
is clear that the will did contain a devise 
of a beneficial interest in the corpus of 
the immovable property of the testator 
and that the limitations in respect there¬ 
of, so far as Sheudai and Sahodra are 
concerned, are not invalid. The will 
recites that if any daughter or son be 
born to the testator daring his lifetime, 
such son or daughter will be the owner 
of all his property bub if there be no son 
or daughter, his niece Sahodra is to take a 
bequest of a lakh of rupees and the rest 
of the moveable and irnmovable property 
has to remain in the possession of his wife 
until her death. 

After her death it was to pass into the 
jpossession of his niece. But if on the 
death of his wife and niece there be living 
a son and a daughter born of the womb of 
the niece, then two-thirds of the cash and 
the furniture should belong to the son and 
one.third bo the daughter absolutely and 
that as to the immovable property 
i"they,” meaning all these persons includ- 
ling the son and daughter, were to enjoy 
|the balance left after the payment of rent 
land the expenses incurred in discharge 
‘of certain religious and charitable obli¬ 
gations charged upon the income of the 
testator's immovable property. This will 
clearly purported to convey an absolute 
estate ultimately to the son and daughter 
of his niece. The fact that the corpus is 
not expressly mentioned is not sufficient 
to justify the interpretation that the 
loorpus did not pass; and the recitals from 
time to time in the will, that there should 
he no right of alienation would, make no 
difference, so far at any rate as the niece's 
son and daughter are concerned, nor does 
it make any difference that the bequest 
in favour of the niece’s son and daughter 
failed on the ground that they were un¬ 


born at the date of the testator’s death* 
The failure of the gift of the remainder 
to them would not make the will itself 
invalid. The appellant’s vakil has relied 
upon the case of Shookmoy Chandra Das 
V. Monoharri Dassi (l), where it was 
held that the will which was the subject- 
matter of that case was invalid upon the 
ground that it was not the testator s in¬ 
tention bo pass the corpus of the estate, 
but merely the rents and profits, and that 
thus the will offended agaimt the rule of 
perpetuity and was void. This intention 
or absence of intention was inferred by 
their Lordships of the Privy Council from 
certain recitals and provisions in the will, 
none of which occur in the will which 
we have to construe. In the will in the 
case cited the testator began by saying that 
his estate was to remain intact; and that 
his heirs were to be entitled to enjoy the 
profits thereof. Their Lordships said 
that this created an impression that the 
intention of the will was to create a P®^" 
petuity as regards the estate and to limit 
the enjoyment of the profits for an in¬ 
definite period. This impression was 
confirmed by the subsequent clauses in 
the will, under which a 6 annas portion 
of the property was dedicated to the 
family worship and the maintenance of 
the family, leaving a 10 annas share 
which was not to be expended at all so 
long as the family remained joint and 
which was nob disposed of in any way. 

There was a further provision as to 
how the profits should be enjoyed in the 
event of disagreement. From the judg¬ 
ment of the High Court against which 
there was an appeal to the Privy Council, 
it appears that the will provided for a 
succession of trustees. The only provi¬ 
sion in the present will which resembles 
the provisions in the will in that case is 
the prohibition against alienation; but as 
was pointed out by the Privy Council in 
the subsequent case oiLalit MohunShign 
Boy V. Chakkun Lai Boy (2), the inter¬ 
pretation given to the will in Shookmoy 
Chandra Das v. Monoharri Dassi (1) 
was arrived at independently of the pro¬ 
visions against alienation. I have no 
doubt that the will was not invalid upon 
the ground that the testator did not in¬ 
tend to convey the corpus. The first 
contention pressed by the appellants 
therefore fails. 

(!» [1885] 11 0air684=r2’l.’X.l03 (P.O'). 

(2) C1897] 24 Cal. 884=24 I. A. 7G (P.G.). 
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The next contention is that the will 
intended to create an absolute estate in 
Sabodra Bibi. This same will was so 
interpreted in the case of Jagarnath 
Prasad v. Jaikiskun Prasad (3). The 

point therefore requires careful considera¬ 
tion, and it would only be with great 
hesitation that we would adopt the view 
that was not accepted by the learned 
Judges who decided that case. It will 
be remembered that the will created an 
estate in the first in-tance in the testa¬ 
tor’s widow Sheudai Koer. The estate 
in the widow is described in two passages 
of the will. In the first it is said that 
the moveable property and the shops will 
remain in the possession of bis wife until 
her death; and in another passage it issaid 
that the immovable property will remain 
in the possession of his wile during her 
life time without power to transfer themi 
and that his wife, after meeting certain 
charges recited in detail, shall bring the 
remainder to her own necessary expenses. 
The will then proceeds to say that after 
the death of his wife the properties will 
remain in the possession of his niece Saho- 
(Ira Bibi without right of transfer, and 
that, after defraying certain charitable 
charges, she will bring the balance to her 
necessary expenses. It then goes on to 
say that if on the death of his wife and 
his niece there be living a son and 
daughter born of the womb of his niece, 
the son and daughter are to enjoy the 
properties. Now there are no tvords 
in the description in the will of the 
estate given to Sahodra, to suggest that 
the intention was that she should have 
an absolute estate. The expression r^ 
main in possession,” as contrasted^ with 
the expression “will be the owner used 
in the earlier part of the will with re¬ 
ference to his own son and daughter if 
there should be one, militates against the 
idea of an absolute estate. The condition 
against alienation also points in the same 
direction. It is however contended that 
the provision for the ultimate benefit of 
Sahodra’s son and daughter was a provi¬ 
sion that they were eventually tosucceed 
as heirs of Sahodra, and that this indi¬ 
cates that the intention was to create an 
estate of inheritance in Sahodra. The 
point therefore for our determination re¬ 
duces itself to the question, whether the 
words referring to the ultimate succession 
of the niece’s s on and daughter can be 
' (3M19i6l TPat. L. J. 16^=34 I. 0. 375, 


treated as leading to the interpretation' 
contended for. The alternative interpre¬ 
tation of course is, that there was an 
absolute gift of the remainder to the 
niece’s son and daughter and that there 
was no idea of an estate of inheritance in 
the niece at all. Shortly the question is,, 
do the words referring to the ultimate 
succession of the son and daughter indi¬ 
cate a gift* of the remainder in their 
favour, or do these words mean a mere 
description of an estate of inheritance in 
Sahodra. It may be premised that if the 
words can be interpreted as a description 
of an estate of inheritance, it does not' 
matter if the description is incorrect,, 
although no doubt the incorrectness of 
the description is a point to be considered 
in adopting one or other of the two- 
alternative constructions. The disposing 
words are : 

‘‘If on the death of my wife and my niece 
there be living a son and a daughter born of tha 
womb of my said brother’s daughter, then two- 
thirds of the moveable property will belong to- 
the said son and one-third to the daughter. 
as regards the immovable property none sbalt 
have the least right of alienation. They ^*11,. 
of course, be entitled to enjoy the balance left 
after payment of rent, etc,'’ 

Now I am aware of no case in which 
where a son and daughter have alone been 
mentioned, the words have been inter¬ 
preted to amount to a description of th© 
course of the inheritance. The words 
also obviously do not provide for the case 
where there is no son or daughter, and it 
is hardly conceivable that the testator 
can have thought that in the absence of a 
son and daughter there would be no per¬ 
son entitled to succeed by inheritance. 
Moreover under the Mitakshara law to 
which the testator was subject, the son 
and daughter would not in any circum¬ 
stances simultaneously succeed. It is- 
true that under the Bengal law there ar© 
cases in which a son and daughter may 
succeed jointly to a mother. But tber© 
are no circumstances in which a son and 
daughter would succeed, one to two thirds 
and the other to one-third. The whol© 
wording of the disposition appears to me 
to be also more favourable to the inter¬ 
pretation of a gift of the remainder than 
to a description of the course of succes¬ 
sion. It is true that later on in the will, 
there is reference in one sentence to the 
niece’s heirs born of her womb, and in the 
other to “the heirs of my niece.” These 
references appear to relate back to the son 
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and daughter in favonr of v?hom there 
had been an express disposition. 

They do not occur in the disposing por¬ 
tion of the will, but merely in sentences 
which are prefatory in character, and the 
expression '*beirs born of the womb” 
relied on by Sharfuddin and Mullick, JJ., 
would, in any event, be descriptive only 
of an estate tail, which is unknown to 
Hindu law. They could not be held to 
be descriptive of an estate of ordinary 
inheritance. I am unable to infer from 
the use of these words that the testator 
meant to describe an estate of ordinary 
inheritance as having vested in bis niece. 
The expression “her heirs born of her 
womb*' excluded her husband who was 
then living; and it is impossible to con¬ 
ceive that the testator would not know 
that if his niece took an estate of inheri- 
tance the husband would be one of the 
principal heirs. On a careful considera¬ 
tion of the terms of the will, I am of 
opinion that the disposition in favour of 
the niece’s son and daughter was intended 
as a gift of the remainder and not merely 
a statement of what the testator believed 
to be the rule of succession in case of his 
niece’s intestacy. It is true that the gift 
of the remainder would contravene the 
rule against bequests in favour of unborn 
persons and would be bad, but this is not a 
point that can be taken intoconsideration 
when the question is merely the inter¬ 
pretation of the will: Edwards v. Edwards 

(4). We are of opinion therefore that 
the will was not intended to and did not 
vest an absolute estate of inheritance in 
9ahodra Bibi, and that therefore she did 
cot in thac capacity have an unfettered 
right of alienation. 

It is then contended that the estate 
conferred on the niece, if not an absolute 
estate, was an estate of the kind that a 
Hindu widow inherits in the case of an 
intestacy, that is, that the niece had the 
power of alienation for legal necessity and 
that legal necessity was established in 
the present case so as to justify the 
particular alienation assailed in this suit. 
In the course of the argument a doubt 
was at one time suggested whether such 
an estate can be created by act of parties. 
It was expressly held in the case of Rleda 
Vengamma v. Mitia Chelamiah (6^ that 
such an estate can be created by act of 
parties. Their Lordships of the Privy 

(4) [1909] A. 0. 275. 

(5) [1913] 86 Mad. 484=15 I. 0. 17. 


Council assumed that it could be so created 
so far back as 1875 in the case of Bhag- 
butty Devi v. Bholanath Thakoor (6), and 
there has been a long series of oases in 
the Privy Council which have proceeded 
upon this assumption. We arc of opinion 
that such an estate can be created by 
will. 

The question we have to determine in 
the first place is whether the estate crea¬ 
ted in Sahodra Bibi was a mere estate for 
life in the English sense of the term or a 
woman’s estate as known to Hindu law. 
The authorities which might assist in the 
determination of this question are some¬ 
what perplexing, inasmuch as the term 
“estate for life” has been frequently used 
in Indian cases as synonymous with a 
widow’s or a woman’s estate. Thus in 
the case of Lalluv. Jagmohan (7) Farran,. 
C. J., described an estate in which he 
held that the widow had wider powers 
of alienation than an ordinary Hindu 
widow has in a life estate. And in the 
case of Radha Prasad ]\Iullick v. Ranee 
Mani Dassee (8) their Lordships of the 
Privy Council described the estate in one 
sentence as a woman’s estate in the pro¬ 
perty and in another as an estate for life. 
Again in the case of Gooroo Das Mustafi 
V. Sarat Chunder 3Justafi (9), Geidt, 
while concurring in the view that the 
estate was merel> -<ri fCi life wont 

on to remark that the estate resembled 
that of a Hindu widow and in Mahim 
Chandra v. Hara Kumari (lO) the expres¬ 
sion “the life-estate of a Hindu widow” 
occurs. The only case in which it is pos¬ 
sible to say that it was held that a pure 
estate for life in the English sense as 
distinguished from a woman’s estate was 
created is the case of Bhagabutti Devi v. 
Bholanath Thakoor (6) decided by their 
Lordships of the Privy Council so far 
back as the year 1875 [Bhagabutti Devi 
v. Bholanath Thakoor (6)1. That how¬ 
ever was a case of settlement made inter 
vivos 

The question therefore we have to 
determine is practically res Integra, but 
this at any rate can be laid down with 
certainty that in construing the will it 
is not permissible to take into considera¬ 
tion what the efiect of such a will as this 


(6) [1875-7G] 1 Cal. 104=2 I. A. 25G (P. C.). 

(7) [1898] 22 Bom. 409. 

(8) [19081 85 Cal. 89G=35 I. A. 113 (P. C.). 

(9) ri902] 29 Cal. 699. 

(10) [1915] 42 Gal. 561=30 I. C. 793. 
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would have been under the English Law, 
It is not permissible for instance to im¬ 
port the idea that where an estate is 
devised to enure only for life the result 
is that an estate in fee in remainder whe¬ 
ther vested or contingent must exist in 
some one. In the case of Bhagabati 
Barmanya v. Kali Charan Singh (11) 
their Lordships of the Privy Council de¬ 
sired emphatically to call attention to a 
passage in the judgment of the Chief 
Justice of the Calcutta High Court with 
which their Lordships were in entire 
concurrence. The passage is this (p. 474 
of the Report.): 

“Eaglisb rules of construction have grown up 
side by ^ide with a very special law of property 
and a very artificial system of conveyancing and 
the success of those rules In giving effect to the real 
intention of those whose language they are used 
to interpret depends net more upon their original 
fitness for that purpose than upon the fact that 
fiiDglish documents of a formal kind are ordi¬ 
narily framed with a knowlege of the very 
rules of construction which are afterwards ap¬ 
plied to them. It is a very serious thing to 
use such rules in interpreting the instruments of 
Hindus who view most transactions from a 
different point think differently and spak 
difiotontly from Englishmen, and^ who have 
never heard of the rules in question. 

Again in the case of Richard Rosi 
Skinner v. Naunihal Singh (12) their 
Lordships say that English rules of in¬ 
terpretation roust not be allowed to 
govern the case but the matter must be 
determined by the principles of natural 
justice. It is clear therefore that in 
construing the will we must banish 
from our minds for the time being the 
very artidcial legal notions connected 
with the English idea of an estate for 
life, and substitute therefor a notion 
familiar to Hindu law under which a 
person holding a restricted estate for life 
is yet regarded as representing the entire 
estate. The English classification under 

which estates are. 

Jected along the p ane 
measured by time alone is foreign to the 
•Hindu law which measures estates not by 
Iduration but by usefMayne’s Hindu law, 
Edn. 8. p. 847). Now the will cob- 
templates that the estate should be held 
first by the widow and then by the niece 
and that if a son and daughter born of 
the womb of the niece are living at the 
death of the niece, then by the son and 
daughter. The will t herefore does not 

(11) [19111 38 Cal. 468=10 I. 0. C41lP. a) 

(12) [1913] 35 All. 211=19 I. 0. 267 —40 I. A. 
105 (P. 0.), 


ims 


contemplate the existence of any interest 
in the estate contemporaneously in the 
first place with the widow and thereafter 
with the niece. The bequest of the re¬ 
mainder to the niece’s son and daughter 
was a bequest of a contingent and not a 
vested remainder. The condition is if 
the son and daughter be living on the 
death of my wife and my niece” [Denn 
V. Bagshaw (13), Jarman on Wills, 
Edn. 6, p, 1385]; that is to say, under 
the will there was no interest vested in 
any person other than the widow in the 
first place and after her the niece. The 
will therefore contemplated that the 
estate should be completely represented 
first by the testator’s widow and there¬ 
after by his niece, and it is not permis¬ 
sible to import the English artificial idea 
that an estate in fee was outstanding 
anywhere else. 

In the case of Bhagahutti Devi v. Bhola- 
nath Thakoor (6) their Lordships men- 
tioned as one of the circumstances in 
favour of the view that a mere estate for 

life was intended and not a widow's estate 
that it would follow that if the estate 
was a widow’s estate, the gift of the re¬ 
mainder would not in any sense be a gift 
of a vested remainder but merely a con¬ 
tingent one. It follows that where a 
mere contingent remainder is created 
after a woman's estate and not a vested 
remainder, this is an indication in favour 
of the view that the estate created was a 
woman’s estate in the teohinioal sense 
and not merely a lifo.estato The Hindu, 
law is, as I have said, familiar with 
estates which though restricted are 
fully representative. It is true that in 
describing the estate created in favour of 
the niece the words “without power of 
alienation’' occur. It does not appear to 
us to be possible to read these words as 
more indicative of an estate for life in 
the English sense than of a widow or 
woman’s estate. Read literally, the 
words would be as foreip to an estate 
for life as to a woman’s estate. We 
must not forget that the testator was a 
Hindu and it is no easier to read into the 
words the power to convey a title for the 
remainder of the niece’s life than it is to 
read into the words the power to alienate 
in the case of legal necessity. The fact 
is that in cases of this kind it is very 
easy to use the words ‘ without power of 
alienation” in a loose sense, that la to 

(13) [1796] 6 T. R. 612. 
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Gay, to uae them in the sense without 
power of alienation exoept in the case of 
recognized legal necessity. Thus the 
Offg. Chief Justice of Madras in the case 
of Garlapatti Chinno, Cunnian v. Cota 

Wammalivariah (14) says: 

“We are inclined, therefore to think he did 
not intend that his widow should have the 
power to alienate the estate,** 
when noanifestly the meaning was to 
alienate otherwise than in the case of 
necessity.” We are of opinion that a rea¬ 
sonable interpretation of the description 
of the estate created in favour of the 
niece is an estate such as a woman ordi¬ 
narily acquires by inheritance under the 
Hindu law which she holds in a comple¬ 
tely representative character but is un¬ 
able to alienate except in case of legal 
necessity. 

In the case of Lala Ramjewan Lai v. 
Dal Koer (15), where the terms of the 
will resembled the terms of the will with 
which we are dealing in the present case 
with this exception that the word malik 
was used to describe the estate con¬ 
ferred upon the woman in that case, the 
Judges had to consider the effect of an 
emphatic condition against alienation. 
The Judges held that an absolute estate 
bad been conferred and that on that 
ground the condition against alienation 
was void. It is instructive however to 
notice that the Judges say that if a life- 
estate had been given there was no reason 
why there should be any provision res- 
[tricting the beneficiary from selling or 
alienating. Thus in the present case the 
words "without power to alienate” in 
respect of the niece s estate were of the 
nature of surplusage: that is to say, the, 
testator had in his mind the ordinary re¬ 
cognized restriction upon alienation 
which would apply independently of any 
provision in the will and that he had not 
in his mind the eventuality of an aliena- 
‘tion becoming necessary either for the 
purposes of providing manintenance for 
the niece or for the preservation of his 
estate. 

At a later stage in the will there is a 
general expression to the effect that 
"none shall have the least right of alie¬ 
nation,” but in the first place it is not 
certain that the testator meant by the 
word none” in this sentence to refer to 
any person other than the son and daugh- 


(14) U9101 33 Mad. 91=3 I. 0 475. 

(15) [1897] 24 Cal. 406. 


ter of the niece who had been mentioneo 
in the immediately precedingsentence. Sd 
far as they are concerned the gift in their 
favour being obviously an absolute gift 
the condition was void. We are also not 
disposed to attach too much importance 
to the use of tha word * least” in this 
sentence. We are of opinion that the 
will must be read as a whole and if so 
read it is quite clear that tha testator 
intended that his estate should bo enti¬ 
rely represented in the first instance by 
his widow next by his niece and after the 
death of his niece by the niece’s son and 
daughter. It is inconceivable that he 
should really have intended to have pre¬ 
vented any of these persons from alie¬ 
nating portions of the estate in the event 
of an occasion arising such as is described 
by tha term "legal necessity.” The 
principle of repugnancy has been applied 
in a large series of precedents which 
deal with the more simple cases in which 
an absolute estate had beeen created: but 
where a completely represntative estate 
has been created the principle, in our 
opinion should be applied. In the case 
of Jatindra Mohan Tagore v. Genendra 
Mohan Tagore (16) the Privy Council 
said that where a gift is in terms of an 
inheritable estate with superadded words 
restricting the power of transfer the res¬ 
triction would be rejected as being an 
attempt to take away that which the law 
attaches to the estate which the giver 
has sufficiently shown his intention to 
create though he adds a qualification 
which the law does not recognize. Adopt¬ 
ing the expressive words of the Court 
of Exchequer Chamber in a judgment 
which is the foundation of the rule of 
repugnancy Perrin v. Blake (17) the in¬ 
delible landmarks of property irrevocably 
established by the well weighted policy 
of the law cannot be exceeded or trans¬ 
gressed by any intention of the testator 
be it ever so clear and manifest. Where 
a testator is found to have intended to 
create a woman’s estate, an estate, that is 
to say, which is entirely representative 
though restricted an absolute prohibition 
of alienation even for the purposes of 
the preservation of the estate should be 
regarded as coming within the principle 
above laid down and rejected as being an 
attempt to take away that which the law 

(16) l1872] 9 B. ir‘Rr377 =2 I. A. 47 

(P. C.). 

(17) U770] I W. Bl. 672. 
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attaches to the estate which the giver 
has sufficiently shown his intention to 
create. It is however the fact that to 
so construe the will would not be to 
defeat the real intention of the testator 
which clearly was to provide simultane* 
ously for the maintenance of his 
niece and for the perpetuation of his 
name. It is precisely with this in 
view that the power to alienate in 
the case of necessity has been grafted 
by judicial decision upon women’s estates 
treated in the texts as inalienable except 
for religious purposes. The power has 
been grafted with a view either to secure 
the maintenance and other objects desir. 
ed cr to preserve the estate and the 
name of the last male holder. In the 
case of Bradon v. Rohinsone (18) Lord 
Eldon said: 

“It is clear, generally speaking, that if pro¬ 
perty is given to a man for bis life, the donor 
cannot take away the incidents to a life estate”. 

There is, therefore, nothing in the bare 
fact that the estate is to last only for life 
to bar the application of the rule of re¬ 
pugnancy. We hold that the estate cre¬ 
ated in favour of the niece was a woman s 
estate with power to alienate in the case 
of legal necessity. We do not doubt that 
a Hindu can by will create an estate for 
life in the English sense, but bis inten¬ 
tion to do so must be made clear by the 
berms of the will itself without any im¬ 
portation of English ideas. We proceed 
bo consider whether this particular alie¬ 
nation was justified upon the ground of 
legal necessity. The difficulty in the 
way of finding in favour of legal necessity 
is that Ganpat Bhagat. the vendee of the 
conveyance of 1885. through alive at the 

time of the suit, was nob ^ 

witness to testify as to whether he made 
inquiry or not. On the other hand, there 

is nothing to indicate that 
bav^ proved anything more than that he 
made inquiry. The plaintiff Jagernath 
in his application for insolvency, made 
in September 1884, stated that the 
money lending business was insolvent 
and that the two debts which were dis¬ 
charged by the conveyances made by Sa- 
hodra Bibi in the following year were 
debts due by the money lending business. 
We have regard also to the fact that Ja- 
gernabh’s father signed this conveyance 
of 1865 for Sahoira Bibi as well as three 
other conveya nceB in August in the pre- 

(18) [1811] 18 Vea. Jun. 429, 


vious year and another conveyance 
on the same date as the conveyance 
which is the subject of the suit; and in 
all these conveyances the urgent neces¬ 
sity for alienation is recited. Jagernath 
himself is a witness to the three convey¬ 
ances made in August 1884, in each of 
which the urgent necessity is recited- 
We would not be disposed to give undue 
weight to the fact that the business ap¬ 
pears to have declined from the prosper¬ 
ous condition in which Eateb Ohand left 
it in 1848, for the evidence is, and thlS’ 
evidence is nob denied, that the plain¬ 
tiff’s father, and after him the plaintiff 
himself managed the business, and if any 
blame is attached to the management for 
the insolvency the blame was theirs. 
The alienation was made at a time when 
Jagernath’s application in insolvency was 
about to fail. Twenty-five years had 
passed since the conveyance of 1885 when 
the suit was instituted. It is permissi¬ 
ble, therefore, to apply the principles 
laid down in the case of Nauda Lai v. 
Jagat Kishore Acharjya (l9) on the sub 
jecb of the weight which may, -in such a 
case as the present, be given to recitals 
made at or about the time of the convey¬ 
ance. Their Lordships say (p. 229 ot 
the report): 

“If the deeds were chalJeoged at the time or 
near the date of their execution, so that 
dentevidonce would be available, the 
would deserve but slight coasiclcration. and cet 
Uinly should not be accepted proof o/ 
facts^ But, as time goes by, and all the original 
narties to the transaction and all those who 

Luld have given evidence on the 
have erown old or passed away, a recital consist 
ent w?tb the probability and circumstances of 
the case aesumes greater importance, and cannot 
lightly be set aside; for it should be remembered 
that the actual proof of the necessity which jus¬ 
tified the deed is not essential to- establish its 
validity. It is only necessary that a representa¬ 
tion should have been made to the purchaser 
that such necessity existed, and that he should 
have acted honestly and made proper inquiry 
to satisfy himself of its truth. The recital is 
clear evidence of the representation, and, if the 
oircumstances are such as to justify a reasonable 
belief that an inquiry would have confirmed i«s 
trubb, then when proof of actual inquiry has 
come impossible, the recital, coupled with such 
circumstances, would be sufficient evidence to 
support the deed. To hold otherwise would re¬ 
sult in deciding that a title becomes weaker as 
it grows older, so that a transaction—perfectly 
honeest and legitimate when it took PiftO« 
would ultimately bo incapable of justification 
merely owing to the passage of ti me”. _ 

(L9) A. I, R. 1916 P. 0 -110=44 Oil. 186=48 
I. A. 249=36 I. 0. 420 (P. 0.) 
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We find that the alienation was justi¬ 
fied by necessity. A point was taken, 
which we have not hitherto mentioned, 
that the plaintiffs failed to prove that 
Jagernath was the heir to the estate. He 
is the son of FatehChand's niece and would 
therefore, be a bandhu and would not 
probably inherit until after many other 
relations. His evidence however is to 
the effect that except himself there is no 
ether heir to Fateh Ohand. This is sup¬ 
ported by the recitals in Fateh Cband’s 
will that he had at that time no other 
heir. There is no evidence to the con¬ 
trary and no suggestion that there is any 
heir other than Jagernath. In these oir-- 
oumstanoes we are of opinion that the 
plaintiffs made out sufficiently that Ja- 
gernath was the heir of the estate and 
that the suit cannot be defeated upon the 
ground of any failure of proof in that con¬ 
nection. We would accordingly allow 
the appeal and dismiss the suit with costs 
in both Courts. 

v.S./r.k. Appeal allowed* 
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Hindu Law — Widow — Compromise of 
bona fide claim to avoid litigation expenses 
—Compromise, if for benefit of estate,^ is 
binding on reversioners—Burden of proving 
that compromise is collusive is on rever¬ 
sioners. 

A Hindu widow is entitled to avoid the expen¬ 
ses of litigation by compromising a bona fide 
claim subject to the qualification that the com¬ 
promise is made for the benefit of the estate and 
not for the personal advantage of the widow. 

[P4eOC 1 ] 

Where however the reversioners seek to set 
aside such a compromise, the burden is on them 
to show that the compromise was entered into 
by the widow coUusively for the purpose of con¬ 
ferring up:>a herself a benefit at the expense of 
the estate. TP 480 0 2] 
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P. N. Sinha and Naresh Chandra Siyiha 
—for Appellants. 

Pugh, Sultan Ahmed, Chandra Sekhar 
Banerji, Saroshi Chandra Miller, B. N. 
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Roe, J. —The plaintiffs in this case are 
aggrieved by a decree of the Subordinate 
Judge of Darbbanga, dismissing their 
suit for a declaration that certain agree¬ 
ments entered into by a Hindu widow 
with regard to the estate to which they 
are reversioners, be set aside as fraudu¬ 
lent and collusive. The facts of the case 
and pleadings thereon have been clearly 
set forth in the judgment of the learned 
Subordinate Judge. On 18bh July 1896 
the former bolder of the estate, Brij 
Mohan Lai, brought a suit against the 
defendants Brij Bihari Lai and Gobind 
Lai to recover Rs. 44,893 with interest 
upon two mortgage bonds, dated 23rd 
June and 30bh December 1894. During 
the pendency of the suit Brij Mohan Lai 
died and his widow, the present defen¬ 
dant 1 Mt. Sbyam Kumari, was substi¬ 
tuted as plaintiff. The suit was not 
defended by Brij Bihari Lai and Gobind 
Lai, but a claim was made by the Maha¬ 
rajah Bahadur of Darbbanga upon a prior 
mortgage. The learned Subordinate Judge 
in decreeing the suit against the mort¬ 
gagors made an order that the prior 
mortgage of the Maharajah should be 
redeemed by deposit of nearly Rs. 25,000 
before the mortgaged property could be 
brought to sale on the mortgage of Brij 
Mohan Lai. The matter was taken to 
the Judicial Committee and in 1904 the 
decree made by the learned Subordinate 
Judge was upheld. The widow Mt. Shyam 
Kumari made the necessary deposit and 
proceeded to take steps to bring the 
mortgaged property to sale. Finally on 
20bh June 1912, all the mortgaged pro¬ 
perties, ten in number, were put to auc¬ 
tion and purchased by the decree-holder 
Mt. Shyam Kumari herself for Rs. 65,075. 
At this stage the sum due under the 
mortgage amounted to Rs. 1,41,959-2-6. 
the mortgagors Brij Bihari Lai and Gobind 
Lai wore connexions of the late Brij 
Mohan Lai. They approached the widow 
for a lenient treatment of their case. 
They had put in an application for the 
setting aside of the sale on the ground of 
fraud and irregularity and had also put 
up a minor member of their family to 
bring a suit contesting the mortgage 
decree. The widow apparently was 
tired of the litigation which had been 
going on for eighteen years, bub her main 
idea in compromising the matter was to 
spare as far as possible Brij Bihari Lai, 
her husband's relative. She says in her 
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evidence, that her main reason for com¬ 
promising the suit v^as to avoid further 
expenses in litigation; but this statement 
seems to have been put into her mouth 
by her own pleader. The arrangements 
for the settlement of the dispute were 
as follows: 

The widow was to allow the sale to 
be set aside, and private purchasers, one 
of whcm was the widow’s own brother, 
were to purchase eight of the mortgaged 
properties for some Rs. 69,000. Of this 
Rs. 66,000 was to be paid to the widow 
in cash and the balance of Rs. 3.000 was 
to remain with Brij Bihari Lai. On 
receipt of the Rs. 66,000 in cash the 
■widow was to certify full satisfaction of 
the decree. The two properties not sold 
to private parties, were to remain in 
possession of Bnj Bihari subject to a 
mortgage lien to the widow to the extent 
of Rs. 5.000. When these negotiations 
came to the ears of the present plaintiffs, 
the reversioners to the estate, they put 
in a petition praying that the widow be 
restrained from settling the matter on 
these terms and asking permission to 
contest the judgment-debtors application 
to set aside the sale. This petition 
was refused. The arrangements made 
with the widow-were carried into eflect. 
The sale was set aside and full satisfac¬ 
tion certi6ed. On the following day, the 
reversioners pub in the present suit ask- 
ing for a declaration that all the defen¬ 
dants. that is to say, the widow, the 

ludement-debtors and the purchasers of 
the property, have in collusion and con- 
Lrb with one another, with a 
mike wrongful gain and to ^eP-ve the 

plaintiffs ot the.r revers.onary 

quite improperly auci w gale of 

and '‘*”‘"\°®“^entionea to be set aside 

the properti ^ fraudulent pro- 

'^JeJirfiraudThat ire plaintiffs are not 

'’ToT T poToript added, that in ease 
thTdelendant first party, that is, the 
widow intentionally fails t^o take out 
execution of the decree on the mortgage, 
tL plaintiffs will bring a suit for the 
^«r^^^n^ment of a Receiver and get the 

IIi4 decree executed through the 
ver The learned Subordinate Judge 
iZoteA his attention to two main issues 
in the case Firstly.. whether the par- 
Mefwere governed by the Mitaksbara or 
Hithila law and secondly, whether the 


191$ 

compromise made by the widow was 
fraudulent and collusive. He decided the 
first of these issues in favour of the plain¬ 
tiffs, and it is*admitted at the Bar on be¬ 
half of the respondents that he could not 
on the evidence have arrived at any other 
decision. Upon the question of fraud and 
collusion, he was of opinion that the 
plaintiffs had not made out their case. 
Hesummarises his conclusions on the evi¬ 
dence as follows: 

“I therefore find that in comproinising the 
case her intention was far from injuring the 
plaintifis’ reversionary rights in any way, bui 
she was moved by pity towards the condition 
of Lala Babu and while she was so* moved, sue 
did not forget the interest of the estate which 
was duly protected.” 

If we could agree with the learned 
Subordinate Judge that this was the logi¬ 
cal conclusion to be drawn from the 
evidence, the case would of course he at 

an end. For my own part I entirely fail 
to see what benefit the 

out of this arrangement. The diffic y 
that confronts us is that there is on the 
record no tangible evidence upon wbica 
we can satisfy ourselves as to the actual 
value of tbe property that had beau old 
in execution of the decree. The« “ 
great deal of evidence to show 
circumstances of the case no one 
prepared to give more for it than was o^ 

taiued. But this unwillingness to 

property at a ® rT 

io considerations of the value of the pr^ 
perty than to eonsidorations of the some¬ 
what complicated legal position that 

would arise from the setting 

sale and the disposal of the properties by 

private treaty. It would have been easy 

For either side to have P™^«oed the 
papers of the recently completed Record 
of Rights as the basis for an accurate 

computation of the value of the 
Bub neither side took this step We must 
assume that if it bad been Possible for 
the plaintiffs to have proved that the 
sale by private treaty was at prices 
grossly inadquate. they would b^ve Pre^ 
duced these papers. On the other hand 
it may be equally said that if the pric 

paid actually represented the ° 

the thing sold, tbe defendants would have 
pub these papers upon tbe record, xn 
whole question therefore seems to me lo 
be one of the burden of proof. 

That it was accepted in the Court o - 
low that the burden of proof lay 
the plaintiff is cleaj from the frame 
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the issues 6 and 8. Are the applications 
or setting aside the sale and also the 
applications dated 19th August 1912, filed 
in Execution Case No. 179 of 1910, 
certifying satisfaction of the ‘decree un¬ 
der execution and agreeing to the sale 
being set aside fraudulent, collusive and 
illegal? If not whether the order set¬ 
ting aside the sale will stand good? 
Whether the sale of the properties by 
defendants second party to defendants 
third party was fraudulent and invalid? 
Have the purchasers acquired a valid title 
to them against the reversioners? 

In dealing with the decisions of the 
Judicial Gommitee upon the right of a 
Hindu widow to compromise litigation 
which is in her charge as representing 
the estate, the Courts in Calcutta have 
taken two broad lines, the one based on 
the decision in Imrit Konwar v. Boop 
Narain Singh (l), the other on Katama 
Natchier v, Bajah of Shivagunga (2), 
And the broad line of decisions has been 
that a widow has no right to bar the 
succession of the reversioners to the estate 
as a whole but is entitled to release a 
part of the estate by compromise of a 
bona fide claim, provided that the compro¬ 
mise is not shown to be unfair or made 
solely for her own benefit to the prejudice 
of the interests of the reversioners. The 
whole case law was reviewed in the argu¬ 
ments in Khunni Lai v. Gobind Krishna 
Narain (3). The standpoint from which 
compromises such as the compromise be¬ 
fore us. have been attacked, has invariably 
been that the release of a part of the 
estate by the widow is in fact an aliena¬ 
tion, and the conclusion of their Lord- 
ships was upon a review of the case law; 

“That tbe true test to apply to a traui^action 
which is cballeDged by reverstoDers as an aliena* 
tion not binding on them is, wbetber tbe alienee 
derives title from the holder of the limited inte* 
rest or life-tenant. Tn tbe present case,” they 
say at p. 867, of 83 All. “Khairati Lai acquired 
no right from tbe daughters of Daulat, for 'the 
compromise,' to use their Lordships' language in 
Rani Mewa kutvar v. Rani Hulas Kuwar (4), 
‘is based on the assumption that there was an 
antecedent title of some kind in the parties, and 
tbe agreement acknowledges and defines what 
that title is.’” 

Tbe parties in the case before us whose 
purchase is challenged, derived their 
title not from the widow but from the 

(1) [18801 6 0. L. R. 76 (P. C.). 

(2) [1861-63] 9 M. I. A. 689=2 W, R. 81. (P. C.) 

(3) [1911] 83 All, 356=10 I. 0. 477.=38 I. A. 

87 (P. 0 ). 

(4) [1873-74] 1 I. A. 167=3 Bar. 814 (P. 0.) 


owners Brij Bihari Lai and Gobind Lai. 
Their rights to hold it free of all encum¬ 
brances was not derived from the widow, 
but from the right of the mortgagor 
judgment-debtor to set the property free 
from the mortgage by a deposit of the 
whole decretal amount at any time prior 
to the confirmation of the sale. This 
right was established in tbe Calcutta 
High Court by the decision in Bihijan 
Bihi V. Sachi Bewah (5). A right to re¬ 
deem is not extinguished until the sale 
has been actually completed and the 
proceeds of the sale dealt with. The 
learned Chief Justice at paragraph 868 
quotes the views of the Courts of Madras, 
Bombayand Allahabad as consistent with 
bis own. 

The question before us therefore is 
whether the widow was competent to 
compound with the mortgagor judgment 
debtor upon his right to redeem by accep¬ 
ting in full satisfaction of her claim less 
than half of the amount actully due upon 
it. It is immaterial in my view whether 
we regard tbe subsisting mortgage decree 
as moveable or immovable property. If 
by the composition made, she was wast¬ 
ing it to the detriment of the reversioners 
her action would not be binding upon 
them. But I hold that the burden of 
proof is on the reversioners to show that 
this composition entailed waste of the 
property. A widow’s power to compro- 
mise has frequently been compared with 
the powers of a guardian to compromise 
and the power of the Karta of a Mitak- 
shara family to effect a settlement. In 
Baboo Lekraj Boy v. Baboo Mahtab 
Chand (6) it was said that the interest 
of infants would seriously suffer if a 
notion were bo prevail that guardians 
were bound for their own security to 
contest all claims against an infant’s 
estate, whether well or ill founded; and 
such a notion might prevail if the compro¬ 
mise of a claim of debt confirmed by a 
decree of a Court were to be set aside 
after sixteen years without distinct proof 
of fraud, and General Manager of'tke Baj 
Durbhuvga v. Maharajah Coomar Rama- 
pot Singh at p. 615 of 14 M. I. A. of the 
same Volume dealing with an order treat¬ 
ing the widow as the sole representative of 
an estate it was said: 

‘‘From the above statement it is clear, that 
unless there be some fatal irregularity in the 

(6) [904] 31 Cal. 863. 

(6) [1870-72] 14 M. I. A.993=17 W. R. 117. 
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mode in •which the decree of the appellant was 
obtained or drawn up, or some fatal irregularity 
in the mode in which that decree has been prose¬ 
cuted, the estates have been regularly sold, and 
that the suit of the respondeiit, seeking to sat 
aside the order for sale must fail." 

These oases however do not deal direct¬ 
ly with the power of the widow to 
settle disputes. The basis of all deci¬ 
sions upon the effect of a contested 
decree against a widow is to be found in 
Katama Natchier v. Bajah of Shiva^ 
gunga (2): , . 

“The same principle which has prevailed in 
the Courts of this Country as to tenants-in-tail 
representing the inheritance, would seem to 
apply to the case of a Blindu widow, and it 
is obvious that there would be the greatest 
possible inconvenience in holding that the suc- 
jseeding heirs were not bound by a decree fairly 
and properly cbtained against the widow. 

In Tarinee Churn Gangooly v. Watson 
& Co. (7) Markby, J.. said at p. 417, 

^°‘It seems to us much more reasoriable to hold 
that, as representative of the entire estate in 
the litigation, she has the same control with 
respect to compromise as she has with respect 
to the assertion of riguts and with aspect to 
appeal against an adverse decision. It is of 
course possible that tbe trust thus reposed in 
the widow may be abused without detection, 
tbrvsr/large disaretioa which, aa the law 

now stands, she undoubtedly possesses in other 

matters. But, on the whole, we think it will 
be found most favourable for the heirs that 
she should have the power of compromise at 
every stage of the proceedings. , 7 , . , ^ 

And inKarimuddinv.Gobind Krishna 
'Narain (8) it was said that the pres®r. 
vation of the estate and the costs of liti¬ 
gation for that purpose, are objects which 
justify a widow incurring debt and alie¬ 
nating a sufficient amount of property to 
discharge it. It seems to me 7 ^“ 

if a widow is entitled to 
estate for the purpose of carrying on a 

litigation, she is equally eatitled 

tbe expenses of litigation by c P - 

mising a bona fide claim. Mookerjee. X.. 

Uohendra Nath v. Shammnnessa 
referring apparently with approval to 
the decision of Markby. J.. above 
■lays down the rule that the 
Katama Natchier s case ’S 

to decrees in suits contested to the end 
land is subject to the qualification that 
the compromise was made for the benefit 
of the estate, and not for the personal 

advantage of the limited owner -Upon 
' fcbis point he held that._ 


[18G91 12 W. R. 413. o« t a 

[1909] 31 All. 497 = 3 I. C, 79^—36 I. A. 

138 (P. 0.) 

(9) [1916] 27 I. C. 954. _ 


(7) 

( 8 ) 


“the decree which has not heon successfMly 
impeached on the ground of fraud, coercion, 
collusion or any like reason, operates as res Jadi- 
cata between the parties to the present suit.” 

I hold that in the case before us that 
burden of proof was on the plaintiffs 
to show that the compromise entered 
into by the widow Mt. Shyam Kumari 
was entered into collusively for the pur¬ 
pose of conferring upon herself a benefit 
at the expense of. tbe estate. All that 
has been shown, is that instead of strip¬ 
ping the judgment-debtors, near connex¬ 
ions of the family, of every item of 
property which they possessed, 
allowed to retain a sum of Ks. 3,000. 
T he litigation had already lasted 18 years; 
there were oases pending which might 
prolong it for many years further. It is 
our common experience that though there 
may be nothing valid in the objections 
taken to an auction sale, tbe judgment- 
debtors will almost invariably carry on 
their objections to the sale from Court 
to Court merely for the purpose of holding 
on to the property for a few more years 
widow would no doubt have 
succBeded in the end. but she would 

have spent perhaps Rs. 

Bs 10 000 in the ensuing litigation. 

?he oolr. promise of the claim whereby 
she avoided thU expense, seems to me 
to have been a fair and reasonable settle- 
meat The whole facts of the ^se were 
o^^ar'iy before tbe Court. ^onr was 

fl-ware from tbe petition of tbe^ present 
plaintiffs that there were reversioners to 

^hVconrr TbeL1rn:rhing to indioate 
f the widow proposes to waste the 
Hey that has gon^e . into her hands 
Tto give it away. If it remains m the 

estate or if it remains in .‘'HTu d^e 
will come to the javers.oners in due 

course, and in the absence of 

the sum obtained by the f 

grossly inadequate, it oannot be said that 

it haJ been proved that 
fraud on the reversioners. The reliet 
which the reversioners might and should 
have applied for, was a declaration that 
the widow be required to pay mto Court 
tLsum received upon the compromise 
irorder that it might be invested for 
their own benefit. This relief they have 
not asked for. Instead they s®®*^ 

make the property. f “all 

have taken in good faith, free 
encumbrances on payment of Rs. 0 ^*^ 
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(as far as we know its full value) 
subject to the residue of the mortgage 
debt, another Bs. 75,000. In asking that 
this compromise be set aside, the rever. 
eioners are seeking to impose upon the 
purchasers of this property a loss of 
Rs 75,000 to which they should not be 
held legally liable and a gain to them, 
selves of Rs. 75,000 to which they are 
certainly not in equity entitled. The 
compromise made by the widow was at 
least a far fairer arrangement than that 
by which the reversioners seek to set it 
aside. In my view the learned Subordi* 
nate Judge was right in refusing to the 
reversioners the declaration which they 
sought. I would dismiss these appeals 
with costs. 

Jwala Prasad, J. —I agree to theorder 
proposed by my learned brother. 

v.s./b.K. Appeals dismissed. 

A. I. R. 1918 Patna 481 
Imam, J. 

Chadhari Ahir and another — Peti¬ 
tioners. 

v. 

Raja Ram Singh —Opposite Party. 

Criminal Revn. No. 34 of 1918, Deci¬ 
ded on 8th February 1918, from order of 
First Class Magistrate, Arrah, D/- 18th 
December 1917, 

U) Criminal P. C. (1898), Sc. 144 and 145 
— Proceedings under S 144—Court intima* 
ting to parties intention to draw proceedings 
under S. 145 and subsequently drawing up 
‘proceedings in presence of parties—Parties 
adducing evidence — Proceedings are not 
vitiated by want of formal notice. 

Daring the coucse of proceedings under S. 144, 
Criminal P. C., the Magistrate intimated to the 
parties his intention to draw up proceedings 
under S. 145 of the Code. On the following day 
be drew up proceedings under the latter section 
in the presence of the parties, who thereafter 
filed their written statements and adduced evi¬ 
dence in support of their respective cases: 

Held: that the Magistrate was not guilty of 
any irregularity in proceeding with the case as 
he did and that the proceedings were not vitiated 
by want of formal notice to the parties. 

[P 482 C 1] 

(b) Criminal P. C. (1898), S. 148 (3)— 
Order for costs passed after delay is not 
illegal. 

An order for costs under S, 146 (3), made 10 
da>8 after an order under S. 145 (6) of the Code, 
is not illegal by teaeon of the delay in paS'UDg it. 

[P 482 C 2] 

Akbari and S. N. Palit — for Peti¬ 
tioners. 

Parmeshwar Dayal and Shiveswar 
Dayal —for Opposite Party. 

1918 P/61 & 62 


Judgment. —The petitioners, who are 
the second party in this case, assail 
the jurisdiction exercised by the Magis¬ 
trate who dealt with this case on three 
grounds. The first ground is that the 
proceedings were void because the* provi- 
sions of sub-01. 3, S. 145, Criminal P. O.. 
were not complied with. The second 
ground is that it was not open to the 
trying Magistrate to rely upon the deli¬ 
very of possession given to the first party 
two years before be passed his order. 
The third ground refers only to costs, the 
objection taken with reference to this 
being that the order as to costs was not 
passed at the time that the decisions re¬ 
garding possession was given in this case, 
but that on a subsequent date the order 
for costs having been passed was an 
illegal one. In regard to the first point 
it appears that the proceedings were 
originally initiated in this case under 
S. 144 of the Code anl that after the 
matter under this section had proceeded 
for a time, tbe learned Magistrate on 
19th September 1917 intimated to the 
parties his intention to draw up proceed¬ 
ings under S. 145 of the Code. On 20th, 
that is the day following, the Magistrate 
drew up proceedings in tbe presence of 
the parties. 

It is contended by tbe learned counsel 
appearing on behalf of the petitioners 
that this was not sufficient; that the Ma- 
gistrate should have served the prcceed- 
ings upon his clients in the manner pro¬ 
vided for in Oh. 6, Criminal P. C. Ss. 68 
and 69 of that Code are germane to this 
point raised by the learned counsel. 
There is nothing in these two sections to 
show that the action taken by the learn¬ 
ed Magistrate in drawing up proceedings 
under S. 145 in the presence of the par¬ 
ties was ultra viies of the provisions 
contained in them. I am therefore of 
opinion that no legal ground exists for 
tbe contention that the service of the 
proceedings on the parties was nob effect¬ 
ed in a legal manner. Moreover, the 
parties had due and sufficient cognizance 
of the contents of the proceedings, not 
only because they were present before 
the Magistrate, but also because oo the 
next day when the case was taken up 
they were present and because on the 
date subsequent to that they actually 
filed their written statements in the case. 
In fact they were present right through 
and had hotly contested the . case before 
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the Magisfcrabe. On the authority there¬ 
fore of Sm/c/i LaZ Sheikh V . Tara Gkand 
Ta (l), as well as other rulings that have 
been referred to before me, the irregula¬ 
rity, even if it was so, would be regard¬ 
ed not as an illegality committed by the 
Magistrate; but I hold in this case that 
in fact the Magistrate was not guilty of 
any irregularity in proceeding with the 
case as he did. The nest question re¬ 
garding the value of the delivery of pos¬ 
session requires an esamination of some 
dates. It appears that one Sureba Kuer 
was the registered tenant of the holding 
which is the subject of this case. Her 
landlord proceeded against her and ob¬ 
tained arent-decreo. The first party are 
the auction purchasers in the execution 
of the decree that was passed on 21 st 
February 1903. The delivery of posses¬ 
sion took place in 1915. 

It appears that after the passing of 
the decree Mt. Sureba Kuer, the register¬ 
ed tenant, apprehended the sale of the 
holding and the consequent dispossession. 
In 1912 the Record-of-Rights was publi¬ 
shed and it appears that the name of h®r 
grandson was entered as a tenant. Mr. 
Akbari appearing on behalf of the second 
party eonten Is that the presumption 
arising out of tiie Beoord-ot.Rightsshould 
have heen sullloioot for the Magistrate to 
hold that the possession of the grandson 
continued. I find from the order of the 
learned Magistrate that the question had 
engaged his attention. He rightly holds 
in his judgment that with a view to avoid 
the rent-deoree Sureba Kuer got the 
name of her grandson entered m the 
survey papers. The presumption on which 
the learned counsel relies is a presurup- 
tion which must be considerably nega- 
fived by the delivery of possession, which 

took piece subsequent to the publication 
of the Eecord-of-Bights; but it is oou- 
bended that this delivery of possession 
was only a symbolical delivery of posses- 
sion. Regard being had to the fact that 
the sale was in execution of a rent-decree, 
regard being had to the fact that nothing 
has been ahowm before me as to bow I am 
to hold that that delivery of possession 
was a mere symbolical possession and 
not actual and regard being bad to the 
fact that there is a distinct fint3ing by 
the Magistrate that it was through the 
civil Court that the first party got posses- 
Rion of the Innd in dis pute, I am unab le 
—(!) [1906] 33 Cal. «.8=2 Or L. J. 618 (F. B.). 


to hold that the presumption arising from 
the Record of Rights has not been com¬ 
pletely disestablished. The Magistrate 
has cometoa distinct finding that the de¬ 
livery of possession was not a paper 
transaction as has been contended by the 
second party. I am therefore unable to 
accept the proposition that it has been 
proved that this delivery of possession 
was a symbolical one. 

On the question of costs the point 
seems to be concluded by authority. In 
the present instance the order for costs 
was passed only 10 days after the order 
recording possession was given.- This 
delay is not by any means a delay which is 
not permitted by the provisions of the 
Criminal Procedure Code. This view has 
received acceptance in various cases. 
Among them are Doulat Koer v. Siva 
Pershad (2) and Vythinada Tambiran 
V. Mavavdi Cheity (3). In the circum¬ 
stances uf the case nothing has been 
placed before me to show that the exer¬ 
cise of jurisdiction by the Magistrate in 
this case was not a proper one. The 

petition is rejected. 

Y s./r.k^_ Petition rejected. 

' ”72) Liyill 12 Or. L, J. 319=10 I. 0. 615. 

(3) [1906] 29 Mad. 373. 
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ROE, J. 

Noowooagar Ojain Plaintiff Appel¬ 
lant. 

V. 

Shidhar Jha — Defendant — Bespon- 
dent. 

First Appeal; Decided on 28bh January 
1918. 

(a) Specific Relief Act (1877), S. 39—Suit 
for cancellation of document—Plaintiff can¬ 
not reduce court-fee by assertion ‘hat suit 
falls under Ch. 6—Court-fees Act (1870), 
S 7 (4) (c)a 

A Plainlifi suinc for tbe caDcellationof a docu¬ 
ment under S. 39 is not entitled to reduce the 
Oourt-fee payable on his plaint by an assertion 
that the suit falls under Ch. 6 of the ^ 

(b) Specific Relief Act (1877), S. 39— 

Adjudication that deed is void—Instrument 
if registered, copy of decree is to be sent to 
Registrar-Forwarding of copy of decree i 
con.equ.nli.I -Mef-Ad valorem courl^fe* 

is necessary — Court-fees Act (1870), b. 

‘■‘ooL adjudieation under S. S9 tfiat a deed is 
void the Court is required by law, ^ instru 

ment has been registered, to send » 
its decree to the officer in “f f “! 

iostrument has been registered, ^ 

warding of the copy of the decree to th: KegiB 
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ttat is a consequential relief upon which an ad 
valorem Court-fee must be paid. [P 483 O 2] 
Lachmi Narain Sinha and Z/. K. Jha 
—for Appellant. 

Facts. —The plaintiff brought a suit to 
avoid a registered deed of gift executed 
by her- in 1917 in respect of 23 bigbas of 
laud. The plaintiff stated in her plaint 
that the defendant had got her to exe¬ 
cute the deed by falsely giving her to 
understand that it was a bond for Ks. 50, 
the money being required for a pilgri¬ 
mage to Benares which was suggested by 
tlie defendant and which he afterwards 
gob her to abandon by representing that 
cholera was rife at Benares. The plain¬ 
tiff valued her relief at Rs. 6 , 000 , but 
paid a court-fee of Rs. 10 only. The 
suit having been dismissed on other 
grounds, the plaintiff appealed to the 
High Court and again paid a court-fee 
of Rs. 10 only on the memorandum of 
appeal. The Stamp reporter, relying on 
the decisions in Parathayi •v.Sankumani 
(l), Samiya Mavali v. Minammal (2), 
Arunachalam Chetty v. liangasamy 
Pillai (3), Parvatihai v. Viahvanoth (4) 
and Nanak Chanel v. Jitvan Mat (5), 
submitted that an ad valorem court-foe 
on the value of the relief sought in the 
plaint and in the memoranduni of appeal 
should have been paid under S 7, Cl. (4), 
sub S. (c), Court-fees Act. The report 
of the Stamp reporter was contested be¬ 
fore the Taxing Officer and reliance was 
placed on Karam Kha^i v. Daryai Singh 
(b) and S. 39, Speci 6 c Relief Act. Tfie 
Taxing Officer, agreeing with the deci¬ 
sions of the Ma'lras and Bombay High 
Courts, was of opinion that the case came 
under S. 7, Cl. (4)(c), Coui t-fees .^ct. The 
matter was referred to the Taxiug Judge. 

Judgment —This is clearly a suit 
under Ch. 6 , Specific Relief Act. I am 
of opinion that the plaintiff is not en¬ 
titled to reduce the court-fees i-aya^le 
f.hereon by an assertion that it falls under 
Ch. G. In coming to this conclusion I 
have considered the cases of 'Piiconniin, 
Tewarry v. Nawab Syed Ali Iloasein 
Khan (7), Karam Khan v. Daryai Singh 
(6). _P arathayi v. Sankuina>'i (l),Samn/a 

Mad. 2'J4. ' ' 

(2) [1900] 23 Mad. 490. 

(3) [1915] 3S Mad. 022=28 I. C. 79. 

(4) [1905] -29 B >TTJ. 207 

<5) A. I. R. 1914 Lah. 208=35 P. K. 1914= 
25 I. C- 435 

(G) 118831 5 All 331. 

(7) [1374] 21 W. R. 340=13 Ben. L. R. 127 = 
1 I. A. 192 (P. C). 


Mavali v. Minammal (2), Shrimant 
Sagajirao v. Smith ( 8 ) and Parvatihai 
V. Vi^hvanaih (4). The latter decision, 
if I may say so, is clearly a correct deci¬ 
sion. On the adjudication that a deed is 
void the Court is required by law, if the 
instrument has been registered, to send 
a copy of its decree to the officer in whose 
office the instrument has been so regis 
te'red, and as held in the cases of Para¬ 
thayi V. Sankumani (i) and Parvatibai\ 
v. Vishvanath (4), this forwarding of the* 
copy of the decree to the Registrar is a 
consequential relief upon which an ad 
valorem Court fee must be paid. The 
plaintiff cannot avoid payment of this 
court-fee by omitting to ask for this 
necessary consequence of the decree 
sought. 

v.S./r.K. _ Appeal dismissed. 

(S) [1896] 20 Bom. 736. 
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Panchratan 

Applicants. 

Koeri 

and 

another — 

Pam Sahay 

> » 

Singh 

and 

another — 


Opposite Parties. 

Civil Revo. No. 193 of 1917, Decided 
on 23rd January 1918, from order of 
Munsif, Beguserai. 

Civil P. C. (1908), S 47. and O 21, R. 100 
—Purchaser of non-transferable holding is 
representative of judgment-debtor—He is 
not entitled to object to sale under O, 21 
R 100 

A purchaser of the whole or part of a non- 
traufferable ccciipancj holding is a reprosenta- 
live of the judgment-debtor and is entitled to 
object to the sale under S. 47, He is not tbere- 
cutitled to znaintain proceedings under 
O. 21. R 100. [P 484 C 1] 

Sushil Madho Mullick and Shiva- 
nandan iJat—for Applicants 

h. N. Sinha for Fakhruddin — for 
Opposite Parties. 

Judgment.—The applicants in this 
case are sixteen-anna proprietors of 
mauza Srkra and as sixteen-anna pro¬ 
prietors obtained a decree for rent against 
the rvcorded tenant, tho opposite po.rty 
No 2. The op{)09ite party No 1 claimed 
[lossession of tlia land under O 21, R.lOO, 
by virtue of a purchaaa from the recorded 
tenant. The learned Munsif has found 
that he is in possession by virtue of his 
purchase. He has therefore made an 
order directing that the sulo held in execu¬ 
tion of the decree does not pass the hold¬ 
ing and that the opposite party No. 1 ba 
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in possession of the disputed property. 
We have been through the evidence in 
this case. There is nothing to suggest 
that the occupancy holding was transfer¬ 
able by custom and nothing to show that 
the landlord gave his consent to a trans¬ 
fer. In these circumstances the case is 
covered by the reference to the Full 
Bench in the case of Dumori Dasi. The 
purchaser of the whole or part of an oc¬ 
cupancy holding not transferable by cus¬ 
tom is a representative of the judgment- 
debtor and entitled to object to the sale 
under S. 47. It follows that he is not 
entitled to maintain proceedings under 
O, 21, B. 100. The decision of the Court 
below must therefore be set aside and 
the order restoring possession of the dis¬ 
puted property to the opposite party dis- 
charged. The opposite party No. 1 will 
pay the costs of the case; hearing fee two 
gold moburs. 

V.S./r.K. Decision set aside. 
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JwaIjA Prasad. J. 
Janakidar and others —Petitioners. 


V. 

JRaghunath LaZ—Opposite Party. 
Criminal Revn. No. 194 of 1918, De¬ 
cided on 21sb May 1918, from an order of 

Magistrate Dinapore. ^ ^ 

(a) Criminal P. C (1898) S. 263 (h) ~ 
Summary trial - Finding should contain 
sufficient material to support conviction. 

The finding and tbe 

recorded under S. 263 (h) should stated that 

the High Court in revision may judge whether 
rterfw^s .ufficieot material before 

tratetosupport the conviction. 

(b) Penal Code (I 860 ), S. 323 — Com 
plainanl’s story 

evidence of constable on different story 

Conviction is bad the accused under S. 323 
Cotnplaioau® Magistrate 

Jhervidenceof a constable, who deposed that 
he arrived at the scene be saw the com¬ 
plainant and the accused fighting in 
^ Held’, that tbe coaviotioa was bad. [P 485 O IJ 

Manuk and Krishna Sahai for 
Petitioners. 

Assistant Government Advocate for 


Opposite Party. ^ ^ . ..♦ 

Judgment.—The petitioners m this 

case have been convicted on a summary 
trial under S. 323, I. P. 0.. for oausing 

hurt to the complainant Baghunath Lai 

on 5th March 1918. The petitmnera 
were summoned under S. 323, I. P. G., 
for a charge of assault laid against them 


by the complainant Baghunath Lai in 
his following statement on oath made at 
the time when he lodged the complaint: 

complain against Janaki Das, Cbandi 
Prasad and Jbauri to-day 8—30.1 went to Jaoakl 
Das’ gola,* having been called. He asked for 
Bs. 18-13-0 due. I said I had paid it; then he 
said be had not got it We abused and Janaki and 
Chandi hit me with shoes. Jhauri slapped and 
fisted me. 1 bad bought cloth from them.” 

But the Magistrate does not appear to 
have convicted tbe accused upon tbe 
above case of the complainant. He has 
clearly disbelieved the complainant as to 
his allegation that he had paid tbe sum 
of Rs. 18-13-0 to the accused, and does 
not appear to have accepted tbe account 
of tbe assault given by the complainant 
and his witnesses. The Magistrate has 
apparently convicted tfie accused upon 
the statement of constable Pardip Singh: 
which the Magistrate has recorded thus, 

'‘Constable Pardip Singh states that on order 
of Sub-Inspector he went from tbana close by to 
see what tbe halla was. He saw all four fighting 
in the street and reported accordingly. The 
fighting stopped when the witness and two other 
constables arrived.” 

According to the complainant he was 
assaulted suddenly at the accused’s gola 
on his (complainant’s) refusal to pay tbe 
money due from him, while the constable 
came there at a later stage after having 
been deputed by the Sub-Inspector and 
saw tbe three accused and the complain¬ 
ant “all four fighting in the street.” The 
constable does not prove any assault by 
the accused upon tbe complainant, nor 
does he say that tbe complainant was 
injured in that affray, but only proves a 
row or an affray in the street which 
would be an offence under Ss. 160 and 
323. All that the Magistrate finds is 
that “complainant was assaulted with 
some violence and there was disgraceful 
row in the street”. This is not a findiog 
for conviction under S. 323, under which 
it must bo found that each of the accuse^ 
voluntarily caused hurt to the camplain- 
ant. The Magistrate convicted the 
accused under S. 323, because as stated 
by him in the explanation submitted to 
this Court ha thought that “hurt was 
caused jointly by the accused to tbe 
complainant.” The Magistrate is proba¬ 
bly thinking of S. 34, I. P. C. But there 
is no finding that the particular hurt on 
the complainant was caused in further¬ 
ance of tbe common intention of all, 
which is necessary under S. 34, I. P. D* 
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The result!, is that the accused have 
been convicted, not upon the case of the 
complainant who attributed speoido acts 
of assault to each of the accused in the 
■locused's gola, but upon the evidence of 
the constable of a subsequent fight in the 
street. This appears to mo to be wrong. 
The record of the evidence of the con¬ 
stable made by the Magistrate does not 
at all disclose any offence against the ao- 
cused under S. 323 standing by itself, or 
read with S. 34 I. P. 0. "Upon the state¬ 
ment of the constable the accused could 
at best bo chaiged with an affray in the 
public street under S. 160, I. P. C., but 
they have not been convicted under 
that section. Ithasbeenpointedoutrepea- 
tedly in a series of oases that the finding 
and the reasons required to be recorded 
under S, 263 (h), Criminal P. 0., should 
be so stated as that the High Court in 
revision may judge whether there was 
sufficient material before the Magistrate 
to support the conviction. It is needless 
to quote all the authorities. A reference 
to Kash Mahomed v. Empress (1) will 
suffice. In this case on the record as 
shown above there is neither any mate¬ 
rial nor any fioding for the conviction 
of the accused under S 323. The con¬ 
viction is therefore set aside. As in this 
case the complainant has been disbelieved 
as regards the story about payment of the 
dues to the accused and as it is not shown 
on the record as to who provoked the 
affray, I am not prepared to direct a 
trial of the accused for an affray in the 
public street under S. 160, I. P. C. 

The fines, if already paid, should be 
refunded to the petitioners. 

v.S./r.K. Conviction s et a s ide. 

(1) U906] 10 0. W. N.79=3 Cr. L. J. i78. 
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KOE AND JWALA PRASAD, JJ. 
Biskeswar Ahir and others — Defen¬ 
dants—Applicants. 

v. 

Brijra Misser and others —Plaintiffs 
—Opposite Parties. 

Civil Revn. No. 192 of 1917, Decided 
on 31st January 1918, from order of 

Disb. Judge, Shahahad, D/- 24 3 1917. 

(a) Civil P. C. (19081,0.23. R. 1 —High 
Court can interfere with order allowing 
withdrawal. 

The High Court has power to interfere in 
revision with an order of a lower Court allowing 
the plaintiff to withdraw his suit with permis- 
fiion to bring a fresh suit. , IP 480 O 1] 
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(b) Civil P. C. (1908), O. 23,'R. 
formal defect aet up“Order under O* 23» 
R* 1 can be passed. 

Where the defendant sets up a plea that 
there is a formal defect in the plaint* the 
Court has jutisdiction to pass an order under 
O. 28. B. 1. [P 466 C 1] 


Jagarnath Prasad —for Appliosuts. 

Parmeshwar Dayal — for Opposite 
Parties. 

Judgment.—The facts of this case 
are that the opposite party before us 
were plaintiffs in an action framed so as 
to include relief sought against mort¬ 
gagees from whom redemption was 
claimed by the plaintiffs and also against 
tenants who it was alleged, had been 
inducted on to the lands by the mort¬ 
gagees. The Court of first instance found 
that the tenant defendants were in fact 
ancient cultivators who did not derive 
their tenancies from the mortgagees. 
He dismissed the suit against the tenant 
defendants and made a decree as against 
the mortgagees giving a right to redeem 
on certain terms; he also awarded costs 
against the mortgagees. From this de¬ 
cree the opposite party appealed to the 
District .Court. The mortgagee defen- 
dants put in a cross-objection to the 
costs allowed in the Court below. The 
tenant defendants put in a cross-appeal 
on the ground that the whole action 
should have been dismissed for mis¬ 
joinder of causes. Upon this the oppo¬ 
site party filed an application to with¬ 
draw his suit on the ground that there 
were "some formal defects." Wo must 
admit that we gather generally from the 
petition for leave to withdraw from the 
suit that it was made rather on the 
ground that there had been an omission 
to pub upon the record in the Court of 
first instance certain important docu¬ 
ments which were in his possession than 
on the ground that the suit must fail by 
reason of a formal defect in the plaint. 
Leave was given to withdraw with per¬ 
mission to bring a fresh suit upon the 
same cause of action subject to iiayment 
of the full costs of the suit and o^ the 
appeal to the tenant defendants before 
the institution of the fresh suit. 

By the opposite party before us it is 
contended that we have no power to 
revise the order made, on the ground 
that leave given to withdraw the suit is 
not a case within the meaning of that 
section. A solitary decision Bansi Singh 
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Satya Naratan V. Gobind (Roe, J.) 




V. Kishun Lall Tkakur (1), is quoted in 
support of this contention. With great 
respect to the learned Judges who deci¬ 
ded that case we are of opinion that it 
is not in accordance with the established 
practice of every Court in India includ¬ 
ing the Calcutta High Court itself. 
There are innumerable cases in which 
the High Court has interfered in cases 
precisely similar to the one before us. 
It is sufficient to quote in this connexion 
Kliarda Co. Ltd. v. Durga Charan 
Chandra (2) and the cases referred to 
therein. On the merits however we are 
of opinion that the application has failed. 
It is not for us to say whether the Court 
below did really give leave to withdraw 
because the case had not been proved 
in the lower Court, or whether at the 
l)ack of its mind tliere was a feeling that 
there had been a formal defect in the 
suit. From the moment that the defen 
dants 2 anHS alleged in their cross-appeal 
that the suit must fail in appeal owing 
to a formal defect in the pleidings, the 
Court had jurisdicMon to pass any order 
lit pleased under O. 23, R. i. We there¬ 
fore dismiss this application with costs: 
bearing fee two gold mohurs 

v.s./r.k Appeal dismhsed. 

'“lITA.'l.ItTI'JiS Oiii. 100=11 Oal. C32=26 1. G- 
20S. 

(2) [1010] 5 I. C. 187. 
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Roe and Jwala Prasad, JJ. 
Satija Naragan Lai —Petitioner. 

V. 

Oebind Sahau —Opposite Party. 

Civil Revn. No. 169 of 1917, Decided 

on Util -lanuary 1918. ^ 

(o) Civil P. C. (1908). O 21. R. 100— 
Application under 0.21. R. 100 is in nature 
of summary suit. ^ . .1 

All api'liCcitioa uadec O 21, R. 100, is in tlio 
nature of a summary suit and tbo provisions of 

the Coda relating to suits apply thereto. 

1.P 487 O IJ 

(b) Civil P. C. (1903), O. 9. R. 9 and O. 21, 
R 100 —Claim under O. 21, R 100, dismissed 
for default— Pjxrty not bound by decree-can 
obtain rehearing under O. 9, R. 9. 

A party not bound by ^ decree can under 
O 0 R. 9 , ('btain a rehearing of a claim mndo 
by him under O. 21. K. 100, which has been 
dismissed for default: 29 I, C. £05, 

[P 48G 0 2] 

Sant Prasad —for Petitioner. 

Atul Krishan lioij for Shoroshi Charan 
Uitier, Bciidija Xath Narain Singh and 
Sudhansii Kumar Mitter~for Opposite 
Party. 


Roe, J. —In this case the petitioner 
before us is a decree-holder. The oppo¬ 
site party is a claimant to property at¬ 
tached in execution of a decree to which 
be was not a party. Proceedings were 
instituted by the latter under O. 21, 
R. 100. On the day fixed for trial the 
opposite party was not present in Court. 
His claim was therefore rejected for de¬ 
fault. Against the order rejecting his 
claim he made an application for re hear¬ 
ing under O. 9, R. 9. Thelearned Munaif 
upon going into the merits of the case 
considered that good cause had been 
shown for his absence at the time of tbe 
hearing. He therefore ordered the case 
to bo restored to the file. Against that 
order an application has been made for 
the exercise of the powers of this Court 
under S. 115, Civil X*. 0. 

We do not consider it necessary to 
consider the whole trend of case law as 
affecting generally the provisions of 0. 21. 
Tbe only point with which we are con¬ 
cerned is whether a party not bound by 
a decree can under O. 9, E. 9, obtain a 
rehearing of a claim made by him under 
O. 21, R. 100. In the case of Diljan 
Mihha Bibi v. Hemanta Kumar Boy (1) 
this point was directly decided in favour 
of the opposite party now before us. In 
Bharat Chandra Nath v. Yasin Sarkar 
(2) the point was not directly decided by 
the Court but the general conclusion of 
their Lordships was that if such a claimant 
has no redress under O. 9. R. 9, ho has it 
under S. 151 of the Code. These deci¬ 
sions were subsequent to the decision in 
Hart Charan Ghosh v. Manmatha Nath 
Sen (3), and in both of them the effect 
of.the decision in Hari Charan’s case (3) 
was discussed. The decision in the case 
of Hari Charan would seem to us to be 
conclusively against the opposite party 
before us, and we are nob in sympathy 
with the attempt of the learned Subordi¬ 
nate Judge to distinguish it on the ground 
that that case dealt with O. 9, R. 13. 
and not with O. 9, R. 9. The point 
which we have to consider is whether 
the decision of tbe Judicial Committee 
in the case of Thakur Prasad v. Fakir 
Ullah (4) precludes an application of the 
ordinary procedure in suits to proceed- 

(1) [1915] 29 I. 0. 395. 

(2) [1917] 41 I. 0. 586. 

(3) A. I. R. 1914 Cal. 126=41 Cal. 1= 19 
I. 0. 683. 

(4) [1895] 17 All. 106=22 I. A. 44 (P.O.). 
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ings ko which a parky not bound by the 
decree has instituted a proceeding for 
release of property attached in execution 
of the decree. We can find nothing in 
that decision to support the view that 
such a limitation exists. The decision 
was merely that the provisions of S 647, 
of the old Code did not apply to applica¬ 
tions for execution. It does not appear 
to us that the case now before us can be 
in any sense regarded as an application 
for execution. A claimant under P. 100 
is in no way affected by the execution 
of the decree. The decree might and 
should be executed without infringing 
the claimant’s rights. 

In my view an application under 
|r. 100 is in the nature of a summary 
■suit, and in that view the provisions of 
'the Civil Procedure Code should apply. 

I am therefore of opinion that the deci¬ 
sion in DVjfin Mihua Bibi v Hein’'nta 
Kumar Roy ll) supported by the deci¬ 
sion in ^uhbiah Naio^^er v. Ramanaihan 
Ohetiiar (5), is a correct interpretation 
of the law. I would reject this applica¬ 
tion for revision with costs, hearing fee 
two gold mohurs. We are indebted to 
Mr. .Atul Krishna Roy for very careful 
analysis of the cases dealing with the 
point befoi'C ua. 

Jwala Prasad. J. —I agree to the 
order proposed in this case. 

V.S./R.K. Application rejected. 

“(df A, I. RrioTTMad. 1G2«37 Mad. 402=22 
I. C. 899. 

A. I. R. 1918 Patna 487 
Roe and Jwala Prasad, .TJ. 

Dhakestoar Prasad Singh —Plaintiff~~ 
Appellant. 

V. 

Jioo Chotidhurij —Defendant—Respon¬ 
dent. 

First Appeal; Decided on 8th May 
1918. 

Court-fees Act (7 of 1370), S. 7 (4) (c) 

Suit for declaration of invalidity of revenue 
sale or restoration oi possession —Court fee 
payable is ad valorem. 

A pnit for a docliir.ition that a revenue sale is 
invalid and for confirmation or restoration of 
possefc^ion falls uudot S. 7. (4) (c), and an ad 
valorem court-foo must be paid in respect thereof. 

I.P 487 C 2] 

Gangadhar Das —for Appollaab, 

Government Advocate — for Respon¬ 
dent. 

Roe, J.—I see no reason bo depart 
from my views expressed as taxing Judge. 
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It is clear from a perusal of the plaint 
that the plaintiff was of opinion that he 
could not succeed in his suit without de¬ 
claration that the revenue sale wras invalid 
by reason of fraud and irregularity in its 
conduob. The declaratory relief sought 
was therefore a necessary part of the suit. 

It is clear also that consequeatial relief 
was asked for in the shape either of con¬ 
firmation or restoration to possession. 
The court-fee payable was ad valorem on 
the property as valued for the purposes 
of jurisdiction. It is contended however 
that inasmuch as the mukavrari of the 
plaintiff extended to only half of the 
properties sold, the court-fee payable 
would be upon that half only. That is 
not a view which I can accept. The re¬ 
lief asked for was that the whole sale 
should be set aside and the estate was 
valued at Rs. 20,000. It is clear that 
the plaintiff himself was of opinion that 
the whole value of the suit was rupees 
20,000. If that statement of value was 
not made for the purposes of jurisdiction 
the statement was without meaning. I 
am of opinion that the Registrar’s views 
upon the court-fees payable was correct 
and I would direct that the appeal be * 
stayed under S. 10, Cl. (2), until the de¬ 
ficit court foe on the plaint has been 
paid on the plaint and if it is not paid 
within fourteen days the appeal will 
stand dismissed. The appellant will pay 
the costs to Government in this applica¬ 
tion, heaving fee two gold mohurs- 

Jwala Prasad, J. —I agree. This is 
a suit for declaration that the revenue ■ 
sale is invalid and for confirmation or 
restoration of possession. On reading 
the reliefs in the plaint it is obvious that 
it comes clearly under S. 7, Cl. (4), (o), 
Court-fees Act, whereundor the plaintiff 
is to pay ad valorem court-fee as he has 
prayed for a declaration and for conse(iu- 
ential relief. I have read the decision of 
my learned brother as taxing Judge and I 
entirely agreo with him. In a similar 
case. Mohamed Talcihiiddin Buddi v. 
Collector of District of the 21 Purga- 
nas (1), where the plaintiff prayed to set 
aside a revenue sale and for fiossession, it 
was held that tlie suit was to obtain a 
declaratory decree and for consequential 
relief. The principle of the decision in 
the case of ArunachalamChetty v. lianga- 
swami Piilai (2) can well apply to this 

(1) [1902] 6. G. W. N, 157. 

(2) [1915] 38 Mad. 922=28 I. 0. 79. 
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case, though that was a suit for declara¬ 
tion that a mortgage decree is not bind¬ 
ing on the plaintiff and for an injunction 
staying defendints from executing the 
sale. It was held that the suit came 
within S. 7, Cl. (4). (c). The learned 
vakil for the plaintifif has failed to dis¬ 
tinguish the principle of that decision. 
The present suit was 'valued at Rupees 
20,000 and so was the appeal, as would 
appear from the memorandum valued at 
Rs 20,000. The plaintiff should there¬ 
fore pay ad valorem court-fee on that 
amount. 

v.s./r.k. Appeal allowed, 

A. I. R. 1918 Patna 488 
Mullick and Thornhill, JJ. 

Abdul Hague —Plaintiff—Appellant. 

v. 

Muhammad Yahya Khan and others — 
Defendants—Respondents. 

Appeal No. 293 of 1917 and Civil Revn. 
No. 4 of 1918, Decided on 4th July 1918, 
from original order of Sub-Judge, Second 

Court. Saran, D/- 8th September 1917. 

Civil P. C. (1908), O 1. R. 10—Applica¬ 
tion for adding certain person as defendant 
rejected —No appeal lies against order—Dis¬ 
cretion wrongly exercised — High Court can 
interfere in revision under Government of 
India Act (19I5), S. 107. 

Where an application under O. 1, R. 10, ask¬ 
ing tliat a certain person be added as a party 
defcDdant to the suit and pra>ing for permission 
to amend the plaint accordinply is rejected, no 
appeal lir-8 against the order rejecting the appli¬ 
cation. Wnere however it appears that the Court 
has exercised wrong discretion in rejecting the 
application, the High Court can interfere in revi¬ 
sion under S. 107. [1* ^ 

Muhammad Hasan Jan —for Appel¬ 
lant. 

Fakhruddin and Panchanan Banerjee 
—for Respondents. 

Mullick, J.—The plaintiff brought a 
suit against the defendants for specific 
performance of a contract of sale in res¬ 
pect of some immovable property and the 
defendants filed written statements bet¬ 
ween 4th June and 12th June 1917, al¬ 
though the plaint was filed very nearly 
seven months before. When the written 
staberuecits were filed, the plaintiff dis¬ 
covered that the property was alleged to 
have been sold by the defendants to a 
lady named Bibi Batul and on 3rd July 
1917, the plaintiff applied to the Court 
for leave to add Bibi Batul as a party 
defendant and to amend the plaint by 
adding a prayer to the Court to de¬ 
clare that the alleged sale in favour of 
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Bibi Batul was fraudulent and not bind¬ 
ing upon the plaintiff. On the 26th July 
the learned Subordinate Judge declined 
both prayers observing: 

“the plaintiff wants to kill two bird** with one 
shot, which he cannot bo allowed to do." 

It is to be observed that the plaintiff 
purported to make this application for 
amendment and addition of parties under 
O. 22, R. 10, Civil P. C., but as a matter 
of fact, the assignment of the property 
having been made previous to the insti¬ 
tution of the suit, this rule had no appli¬ 
cation and the proper provision under 
which the plaintiff should have applied 
was O. 1, B. 10, Civil P. G. On 27tb 
August 1917, the plaintiff again repeated; 
bis prayer asking substantially for the 
same reliefs. That second request alsd 
was refused. The plaintiff has accord¬ 
ingly filed first of all an appeal against^ 
the order of 27th August 1917, refusing 
for the second time leave to add Bibi 
Batul and has also by way of precaution 
filed an application for revision. 

Now it is quite clear that the applica¬ 
tion having been made under O. 1, R. 10, 
no appeal lies. Appeal No. 293 of 1917 
will therefore be dismissed with costs. 

Let us turn next to the application for 
revision. Now I fail to see what prejudice 
would have been caused to the defendants 
by the addition of Bibi Batul. On the 
contrary it is in every way desirable 
that the litigation should finally end and 
finality can only be reached by investi¬ 
gating the rights of Bibi Batul in this 
matter. The learned Subordinate Judge 
has exercised a wrong discretion in re 
fusing leave to amend as well as in re¬ 
fusing to allow Bibi Batul to be made a 
defendant. The Courts have always re- 
served to themselves a residual power of 
superintendence under the provisions of 
the Charter Act which are now repro¬ 
duced in S. 107, Government of India 
Act, to interfere in cases of this sort, and 
in exercise of that power I think we 
should direct the learned Subordinate 
Judge to make the additions in the plaint 
which the plaintiff asked for in his peti- 
tion of 3rd July 1917, and to dispose of 
the case according to law. We also direct 
the Court to fix an early date for the 
filing of a written statement by Bibi 
Batul and to see that the trial is prose¬ 
cuted more expeditiously than it haa 
hitherto been.j 


Abdul Haqub v. Md. Yahya Khan (Mulliolr, J.) 
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As these alterations in the plaint are 
indulgences, which the plaintiff is obtain¬ 
ing, he will have to pay to the defen¬ 
dants the costs of this hearing which 
will be assessed at one gold mohur. It 
appears that in the matter of the appeal 
the learned vakil for the plaintiff has al- 
ready paid the costs for the appointment 
of a guardian to the minor defendants. 
This item will be excluded from the costs 
which will be payable by the plaintiff to 
the defendants in the appeal. 

Thornhill, J .—I agree. 
v.s./r.k. Appeal dismissed, 

A. I. R. 1918 Patna 489 (1) 
Mullick and Thornhill, JJ. 

Kuher Nath Singh and another —Defen¬ 
dants—Appellants. 

V. 

Gopal Narain Ram and others —Plain¬ 
tiffs —Kespondents. 

Appeal No. 185 of 1917, Decided on 
14bh May 1918, from appellate order of 
Sub.Judge, Shahabad. 

Landlord and Tenant—Borden of proof — 
Suit for arrears of rent and for ejectment on 
ground of determination of tenancy—Title 
set up in third person—Existence of tenancy 
must be proved by landlord* 

Where a plaiatifi brings a suit for recovery of 
arrears of rent and for ejeotment on the ground 
of determination of tenancy and the defendant 
denies the plaintiff’s title and pleads that a 
.third person the landlord, the plaintiff in 
order to suc>:eed mast prove the existence of the 
relationship of landlord and tenant between 
himself and the defendant. [F 489 C 2] 

Parmeshwar Dayal —for Appellants. 
Shoroshi Lai Milter and Baikuntha 
Nath Miller —for Respondents. 

Mullick, J. —The plaintiffs instituted 
the present suit for recovery of rent and 
for ejectment after service of notice de¬ 
termining the tenancy. The suit, there¬ 
fore is a mixed suit, partly for rent and 
and partly for ejectment on determina¬ 
tion of tenancy. The plaintilfs said that 
their grandmother dedicated the house, 
which is bbe subjeotmatter of the suit, 
for the service of an idol, but did not 
create a trust. She merely created a 
charge upon the property to the extent of 
Bs. 8 per month and that the allegation 
of the defendants that Damodar. the 
Pujari of the idol, is their landlord is not 
well founded. The Court of first instance 
found that the relationship of landlord 
and tenant had not been established. On 
appeal the learned Subordinate Judge 
was of opinion that although the relation¬ 


ship of landlord and tenant may not have 
been established, it was competent to the 
plaintiffs to prove their title to the pro¬ 
perty as reversioners of Lakhmi Narain, 
the husband of the grandmother of the 
plaintiffs. 

Now in the form in which the suit has 
been brought it is quite clear that the 
relationship of landlord and tenant must 
be established before the plaintiffs can 
succeed. So far as the suit is for rent, it 
is quite clear that ttiis is so and indeed 
this is admitted; but it is contended by 
the learned vakil for the respondents 
that this is also a title suit in so far as it 
is a suit for ejectment and in this view 
it is competent for the trial Court to go- 
into the question of the rights of the 
reversioners to the property in question* 
The plaintiffs desire to show that the 
dedication was not a perfect dedication 
and that Damodar Das, although he may 
have realised the rent of tbe property 
for some years, is not now competent to 
realize the same against the will of the 
plaintiffs. Now it is necessary to see 
what is the cause of action so far as eject, 
ment is concerned. The cause of action 
is determination of tenancy. It is not a 
geueral cause of action based upon title 
against a trespasser, but it is a cause of 
action against a tenant and therefore 
unless and until the plaintiffs prove the 
relationship of landlord and tenant, the 
cause of action on which this suit has been 
brought cannot be maintained. Therefore 
the decree of the Munsif is right and the 
decree of the learned Subordinate Judge 
remanding tbe case for trial on this issue 
is wrong and must be set aside. The 
appeal succeeds and the suit is dismissed 
with costs. This judgment will govern 
appeal from appellate O. No. 186of 1917 
{Mathura Ram and olhers v. Gopal 
Naravan Ram and olhers). 

Thornhill, J. —I agree. 

v.s./r.k. Appeal allowed. 
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JwALA Prasad, J. 

Ram Byas Rai —Petitioner. 

v. 

Emperor —Opposite Party. 

Criminal Revn. No. 268 of 1918, De¬ 
cided on 23rd July 1918, from a decision 
of Magistrate, Shahabad. 
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Eam By as V. Emperor (Jwala Prasad, J.) 


(a) Penal Code (I860), S. 403—Misap¬ 
propriation is chief element. 

The chief element for a conviction under 
S. 403, is the dishonest misappropriation of 
the property or conversion to one's own use. 

LP 492 G 1] 

(b) Penal Code (1860), S 403—Misap¬ 
propriation—There must be overt act of 
dishonesty—Mere retention of documents 
is not enough. 

In the absence of any overt act on the part of 
the accused no inference of dishonest motives 
can be imputed to him simply because he has 
retainfd certain documents in his custodv. 

[P 492 0 1] 

Madhab Ulullick —for Peti¬ 
tioner. 

Judgment.—This is an application 
against the conviction of the petitioner 

under S. 403, I, P. G. The petitioner 

has been sentenced to an imprisonment 
of 25 days with a fine of Rs. 20, The 
facts and circunistances relating to this 
case are shortly as follows: 

A sale deed was executed in favour of 
oneGulzar Eai on 26th July 1917. where- 
by some land of the vendor was conveyed 
to tlie petitioner. That land was in the 
l)ossossion of the opposite party Inder 
Eai by virtue of a mortgage deed exe¬ 
cuted for Es. 165. Under the terms of 
the sale-deed the potitionor was entitled 
to redeem the said mortgage in favour of 
the opposite party. Gulzar Rii, the exe¬ 
cutant of the sale-deed, did not register 
it. and therefore the petitioner had to 
api)ly to the Buh.Registrar ofKoilwar for 
having a compulsory registration of the 
deed. The Bub-Registrar refused to re- 
c^ister the saledeed. The petitioner 
therefore appealed to the District Suh- 
Registrarof Arrah. In support of Ins 
ca«e the petitioner filed before the Dis¬ 
trict Buh-Registrar certain documents 
amongst which were the said rehan-deed 
in favour of Inder Rai and a bahi belong¬ 
ing to him. We are concorned only with 
tbaso documents in this case. The peti¬ 
tions whereby the documents were 
filed boforebhe District Sub-Registrar are 
Exs. 5 and 6. dated 5th September and 
i3th October 1217 respectively. Among 
other witnesses Inder Eai, the opposite 
party, was also exirainod as a witness on 
behalf of the petitioner in the registra- 
tion appeal. He is witness 7, and was 
exainincvl on the 6th September. The 
District Siib-Registrar allowed the appeal 
of the petitioner and compulsorily regis¬ 
tered the sale-deed. Shortly after on the 
24th November a petition was filea before 
the Sub-Registrar for the return of the 


documents. This petition purports to be 
on behalf of both the petitioner and 
Inder Rai. the opposite party, through a 
mukhtear named Bhagwat Prasad. On 
27th November 1917 the papers were 
returned to the petitioner in the presence 
of the said mukhtear. Four months 
after, on the 1st March, the opposite 
party, Inder Rai, made an application for 
the return of the documents. 

He was then told by the clerk in the 
registration department that the docu¬ 
ments were already returned to the peti¬ 
tioner. A slip was also written .by the 
clerk to the petitioner requiring him to 
see him at once. This slip is Ex. 12, 
On tfie 6th March, Inder Rai the op¬ 
posite party, made another application 
before the Sub-Registrar asking for the 
return of the documents. In this appli¬ 
cation he has referred to the previous 
application made by him: this is Ex. 9. 
The Sub-Registrar then called both the 
parties. The parties then took time to 
settle their differnoesout of Court.. This 
was not done. The opposite party again 
appeared before the Sub-Registrar com¬ 
plaining to him that the papers which 
were taken away by the petitioners-were 
nob returned to-him. The Sub-Registrar 
then passed an order that the opposite 
party might take any step he liked m the 
criminal Court and that the Registrar 
could nob help him. Inder Rai therefore 
instituted proceedings out of which this 
matter has arisen. The Courts below 
have convicted the petitioner holding 

that he did nob return the 
the complainant, Inder Rai, bub retained 
them with a view to misappropnato the 
money due on the mortgage bond by set- 
ting up a redemption of the mortgage 
and that ho thereby comroitttda orimi- 

nal misappropriation under S. 403, 

I. P. C. 

The Courts below have held that the 
petitioner took back the documents from 
the registration department bub did not 
return them to the opposite party. There 
can, of course, be no doubt that the 
parties were both on friendly terms 
prior to the filing of the documents before 
the Sub-Registrar and also that Inder 
Rai gave evidence before the Registrar 
nob long before the documents were re¬ 
turned to the petitioner. Gulzar Rai, 
the vendor of the petitioner, after the 
execution of the sale-deed resiled from it 
and would not register the dead and 
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hence the proceedings in the registration 
department arose. The money due under 
the mortgage bond to loder R.ii, the op¬ 
posite party, was not paid and could not 
be paid because the time for the pay¬ 
ment, namely, the end of Jeth stipulated 
for in the mortgage bond had not arrived. 
This was admitted by the petitioner. 
Inder Eai was ready to give every as¬ 
sistance that lay in his power in order to 
support the case of the petitioner, so 
much so that although the money was 
not paid to him he handed over the docu¬ 
ments vrithout any demur and the doou- 
ments were accordingly filed on behalf of 
the petitioner. He further supported 
the petitioner’s case by giving his evi¬ 
dence on 6th September 1917 The 
registration case being over, one would 
naturally expect that the parties would 
apply for the return of the documents 
soon after the order of the Eegistrar was 
passed. The petition therefore of the 
24th November, which purports to have 
been filed on behalf of both the parties, 
is only natural. 

It is also clear that ’noth the parties 
joined in the petition for the return of 
the docuiDonts. Some of the documents 
filed belonged only to the petitioner and 
others belonged to Inder Rai, the op¬ 
posite party. This is supported by the 
evidence of Bhagwat Prasad Mukhtear, 
who says that both of them appeared 
before him and joined in the application 
filed by him for the return of the docu¬ 
ments. This is a very important fact 
which bears upon the motive in this case, 
but unfortunately the Courts below have 
not considered it and perhaps their atten¬ 
tion was noc drawn to it. As the docu¬ 
ments were filed only on behalf of the 
petitioner, the registration department 
returned the documents to him in the 
presence of Bhagwat Prasad. 

The Courts below have made much of 
the fact that the registration department 
clerk ouglit rot to have returned the 
documents to Ram By as Rai, the peti¬ 
tioner. but ought to have returned them 
to both tlie parties, as theapplication for 
the return of the documents was made by 
both of them. I do not appreciate this, I 
would rather think that the documents 
could not be returned to Inder Rai as 
they were not filed on his behalf. NoCourt 
or office can take the responsibility of re¬ 
turning documents to a person on whose 


behalf they are not filed simply because 
the documents might belong to that per¬ 
son: For the purpose of returning a 
document the Court recognizes only the 
person on whose behalf the document is 
filed. The fact remains that the ijeti- 
tion of 24th November w'as filed on behalf 
of both the parties, and Inder Rai there¬ 
fore knew that the documents were going 
to be returned. The petitioner, when he 
appeared before the Sub-Registrar, stoutly 
denied having retained the documents 
with him at that time and boldly asser¬ 
ted that the documents were made over 
soon after they were taken back from the 
registration department, to the opposite 
party. It appears to me that there is a 
good deal of substance in the plea of the 
accused, inasmuch as if the documents 
were not returned to the opposite party 
for four months he would surely have 
come to Court and repeated his grievance 
long before Ist March, the date on 
which he ma^'e his first aj)pearance before 
the registiation department and complain¬ 
ed in resiKct of the doeumonts. This 
throws a great suspicion on the complain¬ 
ant’s case. The present course adopted 
by the complainant, opposite party four 
months after the documents were return¬ 
ed to the petitioner, is probably due to 
some unfourtunate dispute which has 
since cropped up between the parties. 

There is an indication of this in the 
report of the Sub-Eegistrar to the Sub- 
Divisional Olficor, in which he says that 
there was something else in the hea-rts 
of both t!ie parties and that he therefore 
advised them to have their grievances 
settled by arbitration. They took time 
to do it but could not malce up their 
dilTerenccs. The evidence in the case is 
too meagie for a sure and certain finding 
that the petitioner did not make over the 
documents to t.he opposite party. Kven 
if it bo admitted that the documents 
were not returned, there is nothing to 
show that there was a criminal motive 
on the part of the petitioner. The Courts 
below have said that the object of the 
petitioner was to misappropriate the 
mortgage money and to set up the re- 
demption of tlio mortgage. The opposite 
party is in possession of the land mort¬ 
gaged to biim. The petitioner's case has 
all along bean that no money was paid to 
the opposite party and that the mortgage 
has nob been redeemed. This was Iris 
case when he applied for the compulsory 
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registration of the sale-deed and has been 
so throughout the proceedings in the re¬ 
gistration department. Even when be 
appeared before the District Sub-Regist¬ 
rar four months after the documents 
were returned to him, he said that the 
mortgage of Inder Rai was not redeemed. 
This was his case in the trying Court aud 
as well as in this Court (vide the sworn 
petition of motion). There is nothing to 
show that there has been any attempt 
thereto on his part to deprive Inder Rai 
of his money or to use the documents for 
his own purposes. In the absence of any 
overt act on his part, no inference of dis¬ 
honest motive can be imputed to him 
simply by the retention of the documents 
Queen v. Abdool (1). The chief element 
for a conviction under S. 403 is the dis¬ 
honest misappropriation of the property 
or conversion to one’s own use : Crown v. 
Muhammada (2), Dhuban Mohan Saner- 
jee V. Tansuk Roy Seraogi (3). The peti¬ 
tioner’s avowedly honest statement all 
through that the mortgage has not been 
redeeemed has not been at all considered 
by the Courts below in imputing a dis¬ 
honest motive to him. I therefore set 
aside the conviction and sentence of the 

petitioner and direct that he be dis- 
chargo,^ from his hail bond. The fine if 


paid ebouM be refunded. 

v.R /r.K. Cnvriction amde. 


fl) riPCR] in W. R. Cr. 23- A. 

(2) ll9Cr>]2SP L. R. 19CG=3 Or. I». J. 299. 

(3) [19C2] G C. VV. N. 34. 
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Chapman and Roe, JJ. 

Bhaiga PaWtia— Plaintiff—Appellant. 

V. 

Gannath Defendant—Res- 


^'°Appeal No. 71 of 1917. Decided on 
lyth April 1918. from appellate decree 
of Dist. Judge. Cuttack, D/- 30th June 

^^(i) Decree—Setting aside—Suit to set aside 
decree on ground that it was obtained after 
expiry of period of limitation or that 
oage-decree was made absolute without 
notice does not lie-Failure to give notice 
does not affect Court’s jurisdiction. 

A Ptiit will not Ite to set aside a decree absolute 

for sale in a mortgage suit 

Ground that the decree was obtained after the 
period pravidc-d by the law of limitation nor can 
such a suit succeed merely upon the ground that 
no notice was given to the mortgagor ot the 
mortgagee’s application for decree 
Such a notice is not required expressly by the 


provision of any statute and the failure to give 
toe notice does not therefore a6?ct the jurisdic¬ 
tion of the Court. [P 498 0 1] 

(b) Decree—Setting aside—Mortgage de¬ 
cree made absolute—Application to set aside 
decree within 30 days o! knowledge of sale 
—Court has inherent power to set aside de¬ 
cree—Civil P. C, (1908). S. 151. 

If however an applicatic n is made to set aside 
the decree absolute within 30 days of the date 
upon which the mortgagor comes to know of the 
sale on tbe ground that be had no notice of the 
application for a decree absolute, tbe Court baa 
inbeient power te set aside tbe decree. [P 493 C Ij 

fc) Limitation Act (1908). S. 4—S. 4 

not say that time-barred applications should 
not be entertained—Question of limitation U 
not question of jurisdiction. 

Section 4 dees not say that 'tbe Court shall not 
entertain applications or suits filed ^fter the 
period provided by the law of limitation; what it 
says is that such suits and applications shall bo 
dismissed. A question of limitation therefore is 
not a question of jurisdiction. [F 49° ^ ^1 

(d) Limitation Act (1908). S. 28-S. 28 
provides extinction of rights upon termina¬ 
tion of period of limitation for suit and not 
for application. 

Section 28 provides only tbe extinction of 
tights upon the termination of tbe period of limi¬ 
tation lor a suit; it does not fay that at the ter¬ 
mination of the period of liroitaticn for an ap¬ 
plication any righc shall be ^ 

Satyendra Nath Roy—for Appellant. 

G. G- i?oy —for Respondent. 

Chapman, J. —in this case the mort¬ 
gagee obtained a decree nisi for sale on 
18th December 1908. He applied for a 
decree absolute for sale supported by the 
necessary affidavit on cOth November 
1914. The sale was thereafter held and 
confirmed. Tbe suit out of which this 
appeal arises, is a suit by the mortgagor 
to set aside tbe sale upon the ground that 
the application for a^ decree absolute for 
sale was barred by limitation and upon 
the ground of fraud, and incidentally 
upon the ground that before the granting 
of the application for decree absolute, 
the Court had given no notice to the 
judgment-debtor. So far as the question 
of fraud is concerned, the learned Dis¬ 
trict Judge in the first appeal has held 
that there was no fraud. He baa held 
that a suit will nob lie to set aside a de¬ 
cree absolute in a mortgage case, merely 
upon the ground that the .decree absolute 
was obtained after the period provided 
by the law of limitation, and that a suit 
to set aside a decree absolute for sale 
cannot succeed merely upon the ground 
that tbe mortgagor had received no notice 
before tbe sale. Prior to 1908, it was 
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ordinarily held by the Calcutta High 
Court that a mortgagee had 12 years 
within which he could apply for a decree 
^.baolute. As a result of the enactment 
of the Code of Civil Procedure and the 
Limitation Act, 1908. the 12 years’ limi¬ 
tation was reduced to three years. It 
will be remembered that this preliminary 
decree was obtained on 18lh December 
1908 shortly after the change in the law 
upon the subject. The application for 
decree absolute was barred in 1914. I am 
of opinion, quite apart from any question 
*3 to whether a decree-holder was just- 
fied or the Court was justified in making 
A mistake on the question of limitation, 
that a suit will not lie to set aside a 
decree absolute for sale merely upon the 
ground that the application for such a 
decree was barred by limitation. The 
fjimitation Act of 1908 has been drafted 
in a manner as to make it quite clear that 
a ifuestion of limitation is not a question 
of jurisdiction. S. 4 of that Act does 
cot say that the Court shall not enter¬ 
tain applications or suits filed after the 
period provided by the law of limita¬ 
tion : what it says, is that such suits and 
applications shall be dismissed. In 
Mahomed Snssein y. Purundur Makto 
(i) it was held that a suit will not lie to 
set 'side a decree merely upon the ground 
that the decree was barred by limitation 
and that view has been subsequently 
consistently followed in the Calcutta 
High Court. I am of opinion that the 
learned Judge was also right in holding 
that the suit could not succeed merely 
upon the ground that no notice was 
Igiven to the mortgagor of the mort¬ 
gagee’s application for a decree absolute. 
Such a notice is not required expressly 
by the provision of any Statute. It is 
impossible therefore to say that the 
failure to give notice affected the juris¬ 
diction of the Court. At the same time 
I am of opinion that if an applic ition had 
been made to set aside the decree absolute 
upon the ground of want of notice, the 
Court would have had inherent power to 
allow that application, and if this suit 
had been filed within 30 days of the date 
upon which the mortgagor came to know 
jf the sale, I would have been disposed to 
r.reat the suit as an application and to have 
set aside the sale merely upon the ground 
chat the mortgagor had no notice of the 
applioaftinn for adeeree aha-ilute The suit 
(1) CiSBSJ Cal. 287. 


v. Eam Saban 

however was filed considerably more than 
three months after the mortgagor came to 
know of the sale. It is therefore impos¬ 
sible to treat it as an application which 
the Court had an inherent power to al¬ 
low. It has been somewhat faintly con¬ 
tended that after the period provided by 
the law of limitation, a mortgagee’s rights 
to a decree absolute become absolutely 
extinguished. We have been referred to 
the English case of Kibble v. Fairthorne 
(2). That decision was governed by the 
interpretation of a section of an English 
Statute relating to the period in which an 
action should be brought in respect of the 
right of a mortgagee against mortgage 
in possession. We have to deal in the 
present case not with the ease of an ac¬ 
tion, but with the case of an application. 
The mortgagee has already commenced 
his remedy and his action in the matter 
was not barred by the Limitation Act. 
So far as the application for a decree 
absolute is concerned, S. 28, Lim. Act, 
provides only the extinction of rights 
upon the termination of the period of 
limitation for a suit, it does not say that 
at the termination of the period of limi¬ 
tation for an application, any right shall 
be extinguished. We are of opinion that 
this appeal fails and it is accordingly dis¬ 
missed with costs. 

Roe, J. —I agree. 

V. S./b.K. Apveal dismif^sed, 

(2) [1895J 1 Oh. 219. 
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Imam, J. 

Mahabir Sahu and others —Defendants 
—Appellants. 

V. 

Ram Saran Sahu and others —Plain¬ 
tiffs—Respondents. 

Second Appeal No 205 of 1917, De¬ 
cided on 18th January 1918, from deci¬ 
sion of Sub-Tudge, Ranchi, D/- 22nd 
November 1916. 

Riparian Rights—Lower owners acquiring 
prescriptive right to exclusive use of water 
of stream for irrigation—Higher owner can¬ 
not interfere with rights of lower owner. 

Riparian owners have a natural right to use 
the water of a natural streamlet for purposes of 
irrigation so long as that use is reasonable, 

Where however a lower riparian owner has 
acquired a prescriptive right to the exclusive 
use of the water of a rivulet for irrigation pur¬ 
poses, a higher owuer cannot use the water of 
the streamlet so as to-interfere with the rights of 
the lower owner. tP 494 0 2] 

Parme-ihwar Dyal —for Appellants. 

Kulwant Sahai —for Respondents, 
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Judgment. —The appellants are ag¬ 
grieved by an order of the learned Sub¬ 
ordinate Judge of Ranohi, who has 
reversed the order of the Munsif of 
Daltongunge. The plaintiffs’ suit was 
for declaration that the^^ have acrtuired 
by right of easement an absolute right 
to the entire water of a certain rivulet, 
that the principal defendants in the case 
have no right to take any water from 
this rivulet to irrigate their lands and 
that the plaintiffs should be aN^arded 
Rs. 200 as damages and that there should 
be a perpetual injunction against the 
defendants prohibiting them from putting 
up a bund across the said rivulet. It 
appears that a small stream rises from 
theUlgarah hills and falls into the riv.er 
Araanat. The defendants’ village Tali- 
derih and the plaintiffs’ village Nuru 
are contiguous standing on the right bank 
of this rivulet. Taliderih is the higlter 
village and Nuru is the lower one. The 
learned Subordinate Judge has come to 
the distinct finding that the plaintiffs 
who are the proprietors of Nuru have 
for more than 40 years erected a pucca 
dam across this rivulet and that thereby 
they have been irrigating about 100 bighas 
of their lands situated in Nuru. It has 
also been held that this use that they 
have made of the water by putting up a 
bund has been an uninterrupted one. 
The learned Subordinate Judge has also 
come to the distinct finding that the 
defendants who wore the proprietors of 
Taliderih have failed to prove that they 
have any right whatsoever to put a bund 
across this rivulet. The principal point 
taken up in argument by the learned 
vakil appearing on behalf of the appel¬ 
lants is that even if these findings are 
against the defendants, the judgment of 
the learned Subordinate Judge contains 
one declaration which is in excess of 
these findings and that he ought not to 
have allowed this additional burden to 
be placed upon the shoulders of the 
defendants. The passage in question in 
the j'ulgincnt of the learned Subordinate 
Judge runs as follows ; 

“It is further declared that defendants have 
no right to U 80 the water of this streamlet for 
the purpose of iriigution.'* 

It is contended on behalf of the appel¬ 
lants that this order trenches upon their 
rights as riparian owners to make use of 
the water of ti-ia rivulet for the purpose 
of irrigation so long as that use is reason¬ 


able and natural. My attention is drawn 
to various authorities on the point and 
it may be conceded that so far as the 
proposition goes in relation to the rights 
of one riparian owner with reference to 
the rights of another riparian owner 
it is a sound one, but the case -before me 
stands on a different footing altogether. 
The proprietors of Nuru are the plain¬ 
tiffs in this case. Their right is not only 
of riparian owners, but as a matter of 
fact they have got a higher right in res¬ 
pect of the water of this rivulet by their 
having constructed the pucca dam across 
the stream so long as 40 years ago and 
by their making use of the water all 
these years without any interruption. 
The learned Subordinate Judge has also 
come to the distinct finding that this 
streamlet as a matter of fact has a small 
supply of water and this is so little 
that the water of this streamlet is 
barely sufficient for the purposes of 
irrigating the plaintiffs’ lands. It is evi¬ 
dent, therefore that there is no such 
abundance of water coming through this 
streamlet as to irrigate the lands of the 
defendants without the lands of the 
plaintiffs suffering from want of water 
and as the right of the plaintiffs is 
established by prescription to the ex¬ 
clusive use of this water for the propose 
of irrigating their 100 bighas of land, the 
ordinary incidents of riparian rights] 
cannot be applied to their case. In the 
circumstances the appeal is dismissed 

with costs. . 

V S./b.K. Appeal dismissed, 
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JwALA Prasad, J. 

Upendra Chandra Singh —Appellant. 

V 

A. B. Chioditti —Respondent. 

Appeal No. 1161 of 1916, Decided on 
28th May 1918, from appellate decree 
of Disb. Judge, Bhagalpur. 

(a) Contract Act (1872), S. 70—Money not 
due paid under legal process —Suit to recover 
it not maintainable. 

Money paid under a compulsion of legal pro* 
cess, which is afterwards found not to bavo been, 
duf* cannot be recovered back as money bad and 

received C 2} 

(b) Decree —Setting aside — Fresh suit to 
recover money paid under decree is not 
maintainable—Decree must be set aside. 

Money paid under a decree or judgment cannot 
be recovered back in a fresh suit so long as the 
decree or judgment under which it is paid remains 
in force. The decree or judgment must be taken 
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as subsisting until it is reversed or superseded by 
some ulterior proceeding. LP 496 0 1] 

(c) Decree—Setting aside—Suit to set aside 
decree barred by limitation—Money paid in 
. exces of sum due in pursuance of decree 
cannot be recovered. 

Where the decree sought to be sot aside by the 
plaintiff, remains intact and cannot be set aside 
on account of the suit being barred by limitation, 
the monc 3 ' paid by the plaintiff to the defendant 
in excess of the sum due in prusuance of tbo 
decree cannot be recovered. * [P 496 C 2] 

Sushil Madho MulUch —for Appellant. 

Naresh Chandra Sinha~iov Eespon- 
dent. 

Judgment.—The finding of facts now 
arrived at on remand by the District 
Judge of Bhagalpur disposes of this 
appeal. It has been found that the sum> 
tnonses were properly served by the 
plaintiff on 30th September 1911 and 
that the plaintiff' was not kept out of the 
knowledge of the decree of November 
1911 by fraud on the part of the defen¬ 
dant. Further that the plaintiff did not 
come to know of the sale for the first 
time on 8th March 1913 as alleged by 
him. The plaintiff’s suit therefore to set 
aside the decree, is barred by limitation. 
It has been contended by ^Ir. Mullick on 
behalf of the appellant that notwith¬ 
standing this finding, the suit is not 
barred under Art. 95, Lim. Act; and in 
support of that authority the case of 
Hahimhhoy Habibbhoy v. C. A. Turner 
(1) has been quoted. It is contended that 
on the strength of that authority it was 
for the defendant to show that the plain¬ 
tiff had clear and definite knowledge of 
the facts constituting the fraud at a time 
which is too remote for the suit to be 
brought, that is. beyond three years. In 
the present case the-suit was to set aside 
the decree obtained in November 1911. 
It has been proved by the defendant that 
the summons in the suit was served upon 
the plaintiff on 30th September 1911. It 
is therefore a sufficient proof that the 
facts alleged by the defendant in the 
plaint, the basis of his claim, were per¬ 
fectly known to the plaintiff and there¬ 
for be was also fully aware of the decree 
sought to be set aside. I tliereforo do 
nob agree with the view of Mr. Mullick 
and hold that the suit on the 6ncliugs of 
the Court fielow is barred by limitation 

The next question raised by Mr. Mullick 
is one of some interest. It was not raised 
at the time v»hen the appeal was origin- 
allv heard b ut that does not to mv mind 
[1893] 17 Bym. 341=20 I. A. 1 tP. 6.J. 


disentitle him from raising the question 
if there be any substance in it. This 
contention is based upon relief No. 3 in 
the plaint relating to the claim for the 
refund of the money paid under the decree 
said to be fraudulent. It is again founded 
upon the fact that the Munsif held that 
the rent for the holding was only Rs. 24 
odd and that though the finding was set 
aside by the learned District Judge, it 
was re-afifirmed by this Court in second 
appeal. It is contended on behalf of the 
appellant that the real rent being Rs. 24 
and that the decree obtained for Rs. 42 
odd being fraudulent in execution of 
which a much larger sum than what was 
due from the plaintiff was realized by 
force of process of law the plaintiff is 
entitled to a refund of the excess amount 
although the decree cannot be set aside 
on account of the claim having been 
barred by limitation. In support of this 
contention the Full Bench case of Kali- 
churn Dutt v. Jogesh Caunder Dutt (2) 
has been cited. In that case a decres at 
an enhanced rate was obtained by the land¬ 
lord and an appeal against that decree was 
pending in the Privy Council. In the in¬ 
terim the landlord obtained several rent 
decrees on the basis of the first decree 
which was in appeal in the Privy Council. 
The first decree was reversed ultimately by 
their Lordships of the Privy Council and 
the suit was brought for a refund of the 
money realized under the subsequent 
decrees at an enhanced rate. It was held 
that in the setting aside of the first 
decree all the subsequent decree were 
also affected and virtually set aside and 
that the plaintiff' was entitled to a refund 
of the excess amount realized from him. 

It was also held that the suit for such 
a claim should have been brought within 
six years under the general article of the 
then Limitation Act. There can be no 
doubt that the general principle on the 
point is laid down in il/rtrrfoi v. Hampton 
(3), namely, that money recovered which 
has been paid by the plaintiff to the 
defendant under a compulsion of legal' 
process which was afterwards found not 
to have been due, cannot be recovered 
baiuk as money had and received. This 
principle was re-affirmed by their Lord- 
ships of the Privy Council in the case of 
Shama, Purshad Boy Chowdury v. Hurro 
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(2) [1878] 2 C. L. R. 354. 

(3) [1707] 2 Sm. L. C. 421. 
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Purshad Roy Chowdery (4) and it was 
distinctly laid down as a principle of law 
that in this country as well as in England, 
money recovered under a decree or judg¬ 
ment cannot be recovered back in a fresh 
suit so long as the decree or judgment 
under which it was recovered, remained 
in force. The decree or judgment must 
be taken as subsisting until it has been 
reversed or superseded by some ulterior 
proceeding. The Full Bench case referred 
DO above, Kalichurn Dutt v. Jogesh 
Ghunder Dutt (2), does not depart from 
the aforesaid principle and affirms it 
inasmuch as it is held that in that 
particular case the effect of the Privy 
OouDcil decree was to modify and set 
aside the subsequent decree obtained on 
the basis of the first decree. All the . 
authorities appear to have been con- 
eidered in the recent case of Dwarka 
Nath Kundu v. Mohendra Nath Roy (5) 
and the true test as deduced from all the 
authorities, appears to be whether the 
decree or judgment under which money 
was recovered, has been reversed or 
superseded. In the present case the 
decree sought to be set aside by the 
plaintiff, remains intact and cannot be 
set aside on account of the suit of the 
plaintiff, having been barred by limita¬ 
tion. Whatever be the view of the 
Munsif or of this Court as to the claim 
of the defendant against the present 
plaintiff in the former rent suit being in 
excess of the real rent, it cannot be said 
that the rent decree obtained against the 
plaintiff has been vac^ted which must be 
a condition precedent for a refund of the 
money recovered under that de3ree. 
There is no ulterior proceeding as in the 
cases noticed above where the decree in 
execution of which the plaintiff was ob¬ 
liged to pay a higher sum than what was 
due from him on account of rent, has, in 
any way, been modified or sat aside. 
The relief sought by the plaintiff there¬ 
fore on the basis of the money had and 
received on account of rent, cannot be 
^ranted to him. The result is that the 
plaintiff's contention is overruled and 
the appeal is dismissed with costs 
throughout. In the circumstances of .the 
case I do not allow costs to the plaintiff 
for the second hearing after remand. 

V S./R K. Appeal dismissed. 

(4} [1863-66] 10 M. I. A. 203=3 W. R. 11(P. c7) 

(6) [1912] 16 I. 0. 131. 
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Dawson-Miller, 0. J. and 

Imam, J. 

Chaudra Mari Singh and others —De¬ 
fendants—Appellants. 

V. 

Tipan Prosad Singh and others — 
Plaintiffs—Respondents. 

First Appeal No. 56 of 1917, Decided 
on 13th May 1918, from a decision of 
Sub-Judge, Patna. 

Civil P. C { 1908 ), S. 151 — Exece»8 
cou't'fee* paid by mistake—Court can order 
refund. 

Under S*. 151, Civil P, 0., Courts have inhe¬ 
rent power to pass orders refunding court-fees 
paid by mistake. [ R 496 0 2] 

Ganesh Dutt Singh-^iov Appellants. 

Dawson-Miller. C. J —In this case 
the defendant appealed and in his memo¬ 
randum of appeal paid a court-fee of ru¬ 
pees 295, which was the amount paid by 
the plaintiff in the Court below as court-, 
fee. On the attention of the Taxing Offi¬ 
cer being drawn to this by the Stamp Re¬ 
porter the matter came before the Taxing 
Officer, the contention on behalf of the 
Stamp Reporter being that a fee in excess 
of Rs. 295 ought to have been paid on the 
memorandum of appeal. Thereupon the 
matter was considered by the appellant, 
and he came to the conclusion that in fact 
the stamp fee which he bad paid on his 
memorandum of appeal was more than 
that which he was under any legal neces- 
sity to pay, because it appeared that as 
he was only claiming a declaration the 
proper stamp fee payable was really Ku- 

pees 10. This matter having been brought 

to the notioeof the Taxing Judge, the 
learned Judge decided that on this point 

the appellant was right and found as a 

matter of fact that the proper fee payable 
was only Rs. 10. The appellant b^ing 
paid a stamp fee of Rs. 295 now petitions 
the Court to issue a certificate to the Re¬ 
venue .Authorities to enable him to obtain 
a refund of the excess court-fee. There 
is no provision, so far as I am aware, m 
the Court.fees Act itself which provides 
for such a contingency but under S. 151, 
Civil P. C. the Court undoubtedly has in¬ 
herent powers to do whatever may be ne¬ 
cessary for the ends of justice. This ques- 
tion of refunding court-fees paid by mis- 
tflkehason more than one occasion been the 
subject of judicial decisions of the HigQ/ 
Court and in particular in theoaeeof Bar* 
Bar Guruv. Anada (l) .anorde^ 

(IJ [1913J 40 Cal. 365=20 1. 0. 49 8. 
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similar to that which we are now asked 
to make was made. It appeared that in 
that case as in the present case the ap¬ 
pellant, who was also defendant, paid a 
court-fee which was the same as that 
paid by the plaintiff in the Court below. 
In fact having regard to the nature of his 
appeal which sought relief against a part 
only of the decree, he paid a sum of Ru¬ 
pees 285 in excess of that which bo 
was legally bound to pay and after con¬ 
sidering the matter the Court, consist¬ 
ing of Mookerjee J. and Reachcroft J. 
made an order directing theT axing Offi¬ 
cer to issue the necessary oertiBcate to 
enable the appellant to apply to the re¬ 
venue authorities to obatain a refund of 
the excess court-fee. In the present case 
although one cannot lay down a general 
rule which would be applicable to all 
oases, 1 think there is sufficient reason for 
making a similar order. This court-fee 
was paid perhaps in a hurry and without 
considering carefully the exact amount 
which the appellant was legally liable to 
pay, but the matter having been brought 
to his notice he did from that time con- 
tend that he had paid more than he need 
have done. In these circumstances I 
think he is entitled to get back the excess 
c jurt-fee and the Taxing Officer is ac¬ 
cordingly directed to issue the necessary 
certiBcate to enable the appellant to ap¬ 
ply to the revenue authorities to obtain 
a refund of the sum of Rs. 285, the 
amount of the excess court-fee. 

Imam, J. —I agree, 

V.S./r.K. Application granted. 

A. I. R. 1918 Patna 497 
Roe and Jwala Prasad. J.T. 

Brijnandan Singn —Plaintiff —Appel¬ 
lant. 

V. 

Rameshwar Singh — Defendant— Res¬ 
pondent. 

Appeals Nos 21 and 68 of 1915 Deci¬ 
ded on 8th May 1918, from original de 
cree of Sub-Iudge, Darbhanga, D* / 17th 
September 1914 

(a) Landlord and tenant — Land leased 
to proprietor of factory— Factory sold to 
stranger—Fresh lease of land by purchaser— 
Occupancy rights could not pass by virtue 
of purchase — Purchaser having acquired 
status of non-occupancy raiyat by virtue of 
lease, suit for ejectment filed more than six 
months after expiry of lease is barred by 
Jimitation — Bengal Tenancy Act (1885), 
Sch. 3 Part (1) (a). 

The lands in dispute bad been held for a con- 

1918 P/63 & 64 


siderable time by the proprietor of an Indigo 
Factory by virtue of leases renewed from time to 
time. After the expiry of the lease the factory 
was sold to the defendant, who obtained a fresh 
lease of the lands for nine years. More than six 
months after the expiry of this lease the plaio- 
tiSs sued to eject the defendant: 

Held: (1) that even if the proprietors of the 
factory had acquired occupancy rights in the 
land, those rights could not pass to the defen¬ 
dant by virtue of bis purchase; (2) that the de- 
fendaut having acquired the status of a non¬ 
occupancy laiyat by virtue of his lease, and the 
suit having been brought more than six months 
after the expiry oi the lease, it was barred by 
limitation. LF 499 C 1, 2] 

(b) Lease—Renewal —Option to—Failure 
to come to terms amounts to failure to avail 
of option. 

There is a limit to the exercise of an option to 
renew and a tenant's failure to coma to terms 
within three years of the expiry of the old lease 
amounts to a failure to avail himself of the op* 
tion. [P 500 C 1] 

Hnsan Imam, Shoreshi Ch^rn Mitter 
and Manmthan hose —for Appellant. 

Pugh,, Purnendu N>^^rain Sinha and 
Mu'fari Prasad —for Respondent. 

Roe, J .—These two appeals arise from 
two suits brought by two brothers, the 
sons of Ganesh Datt Singh, in respect of 
land situated In village Ramnagar and 
now in the possession of the Maharaja of 
DarbV.anga as proprietor of Pandowl 
factc.y. The case of the plaintiffs was 
that they had leased 170 bighas of land, 
admitted to be zerait land for the years 
1308 to 1317 to Mr. Faulkner, the 
Maharaja's manager, and that the pre¬ 
sent manager Mr. Henry having failed 
to make fresh arrangements, the Maharaja 
is DOW a trespasser and liable to eviction. 
The defence was that Paudwol factory 
had prior to its purchase by the Maharaja 
acquired occupancy rights in these lands 
and that the transfer of these occupancy 
rights to the Maharaja had been com¬ 
pleted by the plaintiffs’ recognition of 
the tenancy by the acceptance of a 
kabuliyat of 1308. The learned Subor¬ 
dinate Judge found as a fact that the 
land is not proved to be zerait land. He 
held that the defendant’s tenancy com¬ 
menced in 1308; that the interest then 
given to him was a raiyat’s interest; 
that the defendant was a non-occupancy 
raiyat and could not be ejected. The 
defendant had also urged that Faulkner 
had no right to pledge the Maharaja 
to give up the land in 1317 and that the 
admission made by him that the lands 
were zerait lands was not binding upon the 
Maharaja. The issue was decided against 
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the defeoclant. The defendant also urged 
that they had not been given a fair op¬ 
portunity of executing a fresh kabuliyat, 
that they were perfectly willing to do 
80 and that therefore under the terms of 
the lease to Faulkner they were entitled 
to renew the lease and renaain in pos¬ 
session. On this point the learned Judge 
found in the defendant’s favour. On 


these findings the suits were disnaissed. 

The question to which we propose first 
to devote our attention is 'whether these 
lands are zerait lands or not. The plain¬ 
tiff has called 24 witnesses to prove that 
the lands were prior to their acquisition 
by the factory in 1879 in the direct pos¬ 
session of the plaintiff’s father Ganesh 
Dubt Singh. It is suflScient to read that 
evidence to realize that it is typical 
evidence given by raiyats deposing in 
favour of their maliks. The first witness 
says that he knows the land to^ have 
been under cultivation by the plaintiff s 
ploughs, and in cross-examination ad¬ 
mits that he has never seen them at all. 
"Witness after w’itness makes some da¬ 
maging admission, and in each case an 
attempt is made to smooth these ad¬ 
missions away either later in the day or 
on a later day. For instance witness 4 
limited his knowledge of the plaintiff s 
cultivation to four or five years, which 
was, of course, insufficient for the pur¬ 
poses of S. 120. Witness 7 has only seen 
two bighas out of the whole. Witness 6 
says that the lands lay on all sides of the 
village, which is inconsistant with the 
statement of witness 5 that it lay in 
two plots one of 100 bighas and the 


other of 17 bighas. It is not necessary 
to go further into deails. It is sufficient 
to say that the evidence generally is con¬ 
flicting and unreliable. It is moreover 
as the Commissioners’ report 
conflict with the thakbast papers of 
These Commissioners have been able to 
locate the majority of the lands smt as 
specified plots stated m the thakbast 
survey papers to have been in the pos¬ 
session of John Gale, in 1848. We hold 
that the plaintiff has failed to show that 
for 12 years prior to 1883 the land was 
cultivated by his own ploughs and seeing 
that his own evidence is that it was 
cultivated by the ploughs of the factory 
from the year 1879 to 1883, we fail to 
see why it was necessary to bring m 
evidence o.t all to shosv what happened 
to them prior to lb79. The only ground 


upon which the plaintiff could succee*^ 
in bis plea that the lands were zerait 
lands would be that by village usage the 
lands have always been known as zerait. 
There is no definite evidence at all in the 
mouth of any of the witnesses to this 
effect. We are asked however to say 
that they have always been called zerait 
lands in all the plaintiff’s documents of 
title and therefore they must be regarded 
as zerait lands by village usage. With 
this suggestion we are not in sympathy. 

It is our experience^that every zamin- 
dar throughout Bihar on leasing land 
temporarily in his khas possession al¬ 
ways describes it as khudkasht. It is idle 
to suggest that a description contained in 
documents such as this would be sufficient 
evidence to establish village usage. We 
agree therefor© with the learned Subor¬ 
dinate Judge that these lands are not 
zerait !an Is. regard to the question 

of the status of the defendant we have 
to examine, firstly, the status of. the 
Gales and secondly, the effect of Gales 
status upon the Maharaja’s status. In 
giving evidence upon this point the plain¬ 
tiff attempted to make out a case that 
the inception of the tenancy must be 
dated 1879. As indicated in our decision 
upon the question whether the lands are 
zerait lands or not, we are of opinion 
that so far as the Gales were concerned^ 
tenancy in the greater part of the lands 
in suit commenced from before the year 
1848 and probably from 1828, 
factory was started upon the lands for 
which the mukarrari lease of 
was given. The lands held in 1848 by 
the factory, in excess of the land covered 
by the mukarrari, consisted of 125 bighas 
for which the defendants have been 
classed as raiyats in the survey papers, 
and of about 150 bighas which form part 
of the present 170 bighas. The Survey 
Record shows that at the time of the 
survey the factory accepted the status of 
hikadars in these 170 bighas. The lands 
were recorded as bakashb lands. The 
area is more than 150 bighas. There is 
therefore a double presumption upon the 
defendant to show that at the time when 
he took the lands it was Gale’s intention 
to cultivate them by his own plough. 
We are asked to presume that that must 
have been his intention because he was 
cultivating them by his own ploughs m 
1848. We are not prepared to accept 
this. It may well be that there were 
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tenants on the land in 1828 who bad by 
1848 been turned out. If there were 
tenants on tbe land in 1848 tbe object of 
the lease was, we bope, tbat tbe factory 
should take rent from tbe tenants and 
observe tbeir rights, not destroy them. 
To rebut tbe presumption arising from 
tbe Record.of.Bights, tbe defendants 
were required to show that when the 
Gales first went on to the land there were 
no tenants on it. We note tbat in the 
tbakbast papers, the zamindars are re¬ 
corded as in possession of 160 bighas of 
zerait lands in addition to the lands held 
by the factory. If tbe factory land was 
in 1828 also free of tenants, no less than 
470 bighas of the village were free of 
tenants. The whole village is only a 
thousand bighas in extent It seems to 
us extremely improbable that 470 bighas 
of these should have been at the direct 
disposal of the malik. We are of opinion 
therefore that the presumption arising 
from the area and from the settlement 
record that the tenancy of the Gales was 
that of tenure.holders has not been re. 
butted. The Gales were tenure-holders. 
Their last lease expired in 1307. The 
Maharaja purchased sometime in 1901. 
Tbe finally published Kecord-of Rights 
dated 16bh September shows him to be 
then in possession of the factory, and 
the lands in suit to be in his possession, 
bakasht thikadar. 

The argument set forth in the written 
statement was that the Gales bad occu¬ 
pancy rights, and that the Maharaja ac¬ 
quired these rights. Even if the Gales 
had had occupancy rights they would not 
have passed to the Maharaja by virtue 
of bis purchase of the factory, as is clear 
from the decision of tbe Judicial Com- 
mittee in the case of Chandrabati Koeri 
V. Harrington (l), accepting the previous 
law as set out in Laidley v.Gour Gabind 
Sarkar (2). Mr. Pugh upon this point 
bases his case upon the fact that the 
Maharaja’s tenancy was a new tenancy 
altogether independent of that of the 
Gales. The lease is in different terms. 
For instance, whereas the Gales had 
power to lob out tbe lands covered by 
the lease provided they did not let them 
at less than a specified rate, the Maharaja 
had no power to sublet the lands at all. 
When the Maharaja took over the factory 
the Gales’ tenure had just expired. As 

(1) [1891] 18 Cal. 349=18 I. A. 27=(P.C.). 

(2) [1885] 11 Cal. 501. 


far as we know, they were not holding 
over. When they went out they left 
nothing tangible in the way of occupancy 
rights or even tenancy rights. The pos¬ 
session of tbe Maharaja from the date of 
his purchase up to the date of his re¬ 
cognition by the plaintiffs was that of a 
trespasser. Recognition took the form 
of the registered kabuliyat of 1308. In 
that kabuliyat there were special pro¬ 
visions precluding tbe lessee from sub¬ 
leasing the land at all. There were no 
tenants upon the land. Clearly the in¬ 
tention of both parties to the lease of 
1308 was that the Maharaja should oul- 
tivate tbe land by his own ploughs. Wei 
are of opinion that he entered upon the! 
land as a raiyat. His status on the date 
of the expiry of tbe lease of 1308 was 
that of a non-occupancy raiyat. The 
plea of limitation is a sufficient answer 
to the case. Tbe lease by which the land 
was let to tbe plaintiffs as a raiyat for a 
term of years expired in 1317 and no 
suit was brought within six months of 
the expiry of the lease. On this ijoint 
the plaintiff’s suit must fail. 

We are asked, however to come to find¬ 
ings of fact with regard to two other 
points. The first is whether Faulkner 
had power to execute this lease and whe¬ 
ther the Maharaja is bound by the admis¬ 
sions in it. If it is suggested that Faul¬ 
kner had power to bind the Maharaja to 
conditions repugnant to the Bengal Ten¬ 
ancy Act, he certainly could not do so, 
whether he had the power to take the 
lease or not. The Maharaja is as much 
protected by that Act. as a raiyat hold¬ 
ing one bigha of land. If it is suggested 
that his admission that the lands are 
khudkasht lands binds the Maharaja, we 
have only to say that such an admis- 
sion has been always held not to bind 
the lessee though it may be evidence of 
the fact that the lands were khudkasht. 
Wo see no great reason to decide what 
Faulkner's powers may have been. It is 
however brought to our notice that 
Henry in making arrangements to renew 
the leas© in 1910 had offered to do so on 
precisely the same berms as before. We 
presume that both Heury and Faulkner 
had the ordinary powers of managers of 
agricultural businesses to maUo suitable 
and reasonable arrangements for the leas¬ 
ing of lands required for agriculture. 
Until tbe contrary is proved, wo would 
presume that Faulkner bad power to ac- 
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cept the lease from the plaintiffs on 
reasonable conditions. 

The last point that was considered by 
the Judge was whether the defendant’s 
suit was premature on the ground that 
the defendants having an option to renew 
were not given a fair chance of doing so. 
All that the learned Subordinate Judge 

says on this point is: 

“There is clearly evidence that there was an 
offer on the part of the defendants first party to 
renesv the lease and it was the plaintiffs who 
threw obstacles in the way of their lease: I 
think the defendants could not be blamed for 
non-execution of their lease.” 

We have considered the evidence upon 
this point. We find that Henry offered to 
execute a fresh lease on 2ist May 1910. 
In spite of the plaintiffs’ protest on 27th 
November 1911 against the delay in car¬ 
rying out this promise nothing had been 
done up to the filing of the suit on 9th 
April 1913. The difficulty appears to 
have been that while the plaintiffs were 
anxious to have a consolidated kabuUyat 
both for the x70 bighas covered by the 
old lease and the 125 bighas covered by 
the raiyati khatian of the factory, the 
defendants were unwilling to risk their 
assured status as raiyats in 125 bighas 
by mixing them up with lands in which 
their status was not assured. There is a 
time limit for an option to renew. The 
plaintiff’s protest against the defendant s 
delay was fully justified. We do not 

understand Faulkners’s kabuliyab to bind 
the plaintiffs to accept a fresh kabuliyab 
on precisely the same terras^ as the old 
kabuliyab. We are of opinion that the 
failure of the defendant to come to terms 
within three years of the expiry 
lease amounted to failure to a^il him¬ 
self of the option to renew. However 
on the findings on the mam 
volved the appeal IS dismissed 

Jwala Prasad. J.—I agree to the 

orders proposed. j- _ j 

V S /r K- Appeals dismissed. 
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JwAiiA Prasad, J. 

JJimmat Mian and others—Petitioners. 

V. 

Bmp^ror—Opposite Party. ^ 

Criminal Revn. No 154 of 1918, Deci¬ 
ded on 14th May 1918. from an order of 
Dy. Magistrate, Dhanbad, D/- 2nd Febru- 

^Ta)^Cr\minal P. C. fS of 1898), S|. 107 
144 and 145 —Proceeding! under S. 107 
—Magistrate bat jurisdiction to drop p 
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ceedings under S. 107 and to proceed 
under S. 145—St. 107, 144, 145 give sum¬ 
mary jurisdiction to Magistrates—Clear dis¬ 
pute regarding possession of land—Proper 
procedure is under S. 145. 

It is competent for a Magistrate taking cogniz¬ 
ance of a case under S. 107, Criminal P. 0. or 
holding an inquiry under that section to drop 
the proceedings under that section and to proceed 
under S. 145. Ss. 107, 144 and 146 all give 
summary jarisdiction to Magistrates to take action 
in order to prevent a breach of the peace when 
such a breach is imminent There is a very thin 
line of demarcation between these sections. 
When there is a cleat dispute regarding the pos¬ 
session of land the proper section to proceed 
under is S. 145, wbioh not only is more effective 
in order to prevent a breach of the peace but also 
is one that causes the least prejudice to the con¬ 
tending parties. 02] 

(b) Criminal P. C. (5 of 1898). S. 145 
Cl. (4)- Proceedings under S. 145—Pro¬ 
ceedings can only be terminated under 

Cl. (4). 

Where proceedings under 8. 145 are started, 
and evidence is recorded the proceedings can only 
be terminated by a decision upon the evidence as 
to the possession of the contending patties under 
Cl. (4). S. 145. [P 601 0 2] 

(c) Criminal P. C ( 5 of 1898). S 145, 
Cl f5)—Proceedings can be dropped on 
ground of no existence of imminent dangar 
of breach of peace. 

Under 01. 5. S. 145 a Magistrate can drop 
proceedings upon the only ground 
therein, that viz, there no longer exists any immi 
nent danger of a breach of the peace. [P 601 0 2J 

G. C, Pal—ioT Petitioners. 

Sishir Kumar ^Mitter—iox the Grovin. 

Judgment.— This application is direc¬ 
ted against an order of the Magis¬ 

trate of Dhanbaid. dated 2nd February 
1918 . directing an inquiry under b. lUf, 
Criminal P. 0. and dropping proceedings 
then nending under S. 145. Criminal P. O. 
On 23^rd July 1917 upon a Police report 
the Deputy Commissioner drew up pro¬ 
ceedings under S. 107. Criminal P. C. 
against the second party petitioner m tbis 
Court. On 4th August 1917 he transfer¬ 
red the case to the file of Mr. S. N. Chab- 
terjee. Deputy Magistrate for disposal. 
The case was taken up after some ad ]ourn- 

menba on 17th August 1917 On that 
date Mr Chatterji, on a perusal of the 
written statements and the Police repoj® 
thought that the proceeding under S, lUf 
■was not necessary and was nob an effective 
measure to decide the dispute between 
the parties and permanently prevent a 
breach of the peace. He tberefore drop- 
ped the proceeding under S 107, and 

instituted one under S. 

P C. The case remained on the file 
Chatterji up to l9th November 191 ^ 
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when it was transferred to the file of 
another Deputy Magistrate Mr. Sen. Mr. 
Sen examined a number of witnesses on 
behalf of the first party and before he 
could finish the case hs was transferred 
from the station. On 2nd February 
1918 the case was then placed on the file 
of the Deputy Commissioner. The Deputy 
Commissioner by his order of that date 
revived the proceedings under S, 107 
which had been stopped by Mr. Ghatterji 
on 17th August 1917, and he further 
dropped the proceedings under S. 145, 
initiated by Mr. Ohatterjee. The case was 
then transferred to Mr. Ghatterji again 
for trial. 

The petitioner 2ad party has now 
moved this Court against this order of 
the Deputy Commissioner. Before mov¬ 
ing this Court the petitioner had also 
made an application to the Sessions Judge 
of Purulia who by his order of 19th 
March 1918 rejected that application. 
The ground upon which the Deputy Com¬ 
missioner set aside the order of Mr. Chat- 
terji dropping the proceedings under 
S. 107 and initiating proceedings under 
S. 145 is that Mr. Chatterji had no juris¬ 
diction to drop the proceedings under 
S. 107 which were initiated by the Deputy 
Commissioner on 23rd July 1917. The 
Deputy Commissioner was of opinion 
that Mr. Chatterji should have finished 
his inquiry under S. 107 and passed 
orders under Ss. 118 and 119, Criminal 
P. C. The case was made over to Mr. 
Chatterji by the order of the Deputy 
Commissioner of 4th August. This order 
is in the following terras: “To Babu 
Srinath, Chatterji Deputy Magistrate 
for disposal.” The order is apparently 
under S. 192, Criminal P. C., for there is 
no other section in the Code whereby 
the Deputy Commissioner wasempowered 
to transfer the case to any Magistrate 
subordinate to him. It was not the 
offence that was transferred but the 
whole case, as the terms of that section 
as well as the order of the Deputy Com¬ 
missioner himself would indicate. Mr. 
Chatterji had therefore seisin of the en¬ 
tire case and it was competent for him at 
any stage of the case to drop the proceed¬ 
ings under S. 107 and to institute an¬ 
other proceeding under S. 145. In his 
order of 17th August Mr. Chatterji has 
set forth in detail the reasons upon which 
the order was passed. He has come to 
a definite conclusion upon reading the 


police report and the statements of the 
parties “that there was a definite land 
dispute”, and that the 2nd party against 
whom tbe order under S. 107 was in the 
first instance passed “laid claim to be in 
possession of the land to which the 1st. 
party attributes the enmity.’ It is com¬ 
petent for a Magistrate taking cognizance 
of a case under S. 107 or holding an in¬ 
quiry under that section to drop the pro¬ 
ceedings under that section and to proceed 
nnder S. 145. Ss. 107, 144 and 145 all 
give summary jurisdiction to Magistrates 
to take action in order to prevent a 
breach of the peace when such a breach 
is imminent. There is a very thin line 
of demarcation between these sections. 

When there is a clear dispute regard¬ 
ing the possession of land, it has been 
held DQore than once that the proper 
section is 146, which not only is more 
effective in order to prevent a breach of 
the peace but also is one that causes the 
least prejudice to the contending parties. 
Mr. Chatterji who had seisin of the case 
came to the conclusion that the proper 
section to proceei under was S. 145- It 
is impossible to hold that the discretion 
used by him was improper, nor is it 
within tbe province of the Court to come 
to any decision upon the point. It is 
sufficient to say that Mr. Chatterji had 
jurisdiction to take proceedings under 
S. 145. It is admitted on all hands that 
there was an imminent danger of a breach 
of the peace and that some measure under 
the Code was necessary either under 
S. 107 or S. 145. Proceedings under 
S. 145 having been instituted they could 
only be concluded by the procedure laid 
down in the Code. The Magistrate to 
whom the case was made over for inquiry 
and disposal was Mr. Sen. He went in¬ 
to evidence; the proceedings could only bei 
terminated by a decision upon the evi¬ 
dence as to the possession of the contend¬ 
ing parties under Cl. 4, S. 145. Under 
Cl. 5 of that section the Magistrate could 
drop proceedings upon the only ground 
mentioned therein that there no longer 
existed any imminent danger of a breach 
of the peace. This ground does not at all 
exist in this case. The Deputy Commis¬ 
sioner had no jurisdiotion to revise the 
order of Mr. Chatterji or that of Mr. Sen 
under S. 145; such a jurisdiction has been 
taken away by S. 435 of the present Code 
of Criminal Procedure. Suppose ho had 
the seisin of the case after the transfer 
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of Mr. Sod, he could nofc drop fche pro- 
ceediugs as the condition laid down in 
Cl. 5, S. 145, that there was no longer 
any danger of the breach of the peace, 
was not fulfiled. In fact in his order the 
Deputy Commissioner does not say that 
there no longer existed the necessity of 
proceedings under S. 145. It was dis¬ 
tinctly held in Tara Charan Sarkar y. 
Bengal Coal Co. Ltd. (1) that the District 
Magistrate could only quash the proceed¬ 
ings in accordance with the provisions of 
Cl. 5, S. 145, Criminal P. C., on facts 
being brought to his notice which were 
sufficient to satisfy him that no dispute 
likely to cause a breach of the peace 
existed. The learned Sessions Judge 
tried to distinguish that case on the 
strength of the observation made by their 
Lordships: 

“that if their Lordships were satisfied that the 
Deputy Gommissicner bad passed the order on a 
full ooDsidcration of all the facts and after bear¬ 
ing the objections of all the parties, they should 
not have been prepared to interfere with the 
order of the Deputy Commissioner quashing the 
proceedings.” 

This remark would only apply to a 
woil-considered order under 01. 5 that 
there did not exist any longer the neces¬ 
sity of proceedings under S. 145 and 
could not vest any general power in the 
Deputy Commissioner or District Magis¬ 
trate of quashing proceedings under 
S- 145 ou any otherground. TheDeputy 
Commissioner in his order has admitted 
that there was an imminent danger of a 
breach of the peace so much so that he 
himself drew up proceedings under S. 107 
and transferred the case to another 
Magistrate for trial. The order of the 
Magistrate dropping the proceedings un¬ 
der S. 145 is therefore eet aside. The 
Deputy Commissioner has referred to the 
long duration, of the case namely six 
months. That should have been a good 
reason for directing the expeditious ter¬ 
mination of the inqury under S 145 
which bad already proceeded a long way 
instead of quashing it and directing a 
fresh inquiry under S. 107. There then 
remains the order reviving the proceed¬ 
ings under S. 107. It is undesirable that 
the two proceedings in respect of the same 
dispute, one under S. 107 and the other 
under S. 145, should simultaneously pro¬ 
ceed [Abinash Chandra Uandal v. Loke- 
nath Ga ni{2)]. 1 venture to think that 

(1) 11909] 10 Or. L. J, 6G0=4 1. 0. 864. 

(2) L1918] 19 Or. L. J. 367—44 I. 0. 591. 


the final order passed under S. 145 will 
make it unnecessary to proceed under 
S. 107 any more. The result is that the 
order of the Deputy Commissioner, dated 
2nd February 1918, is set aside and it is 
directed that the inquiry under S. 145 do 
proceed from the point it had reached 
before the order of the Deputy Oommis- 
sinoer, dated 2nd Febuary 1918, was pas¬ 
sed and be concluded as quickly as pos¬ 
sible. 

V.S./r.K. Order set aside. 
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Roe and Imam, JJ. 

Bhattu Bam —Defendant—Appellant. 

V. 

Ganga Prasad Gope —Paintiff— Res¬ 
pondent. 

Second Appeal No. 4038 of 1913, De¬ 
cided on 27th February 1918, from deci- 
sion of Sub-Judge, Bhagalpur, D/- 18th 
September 1913. 

Vendor and Purchaser—Purchaser’s title 
impeached in suit to which vendor is 
party—Vendor making admission, resulting 
in decision adverse to purchaser—Purchaser 
allowing suit to go against him—Suit by pur¬ 
chaser for refund of purchase money—Ven¬ 
dor is liable to refund the same. 

Where a purchaser’s title is impeached in a 
suit to which the vendor is a party and the latter 
makes an admission which renders a decision 
adverse to the purchaser inevitable, and tbe pur¬ 
chaser thereupon allows the suit to go against 
him, the vendor cannot subsequently, in a suit 
by the purchaser to recover the purchase-money 
from him, turn round and say that tbe abandon¬ 
ment of tbe defence by tbe purchaser which was 
brought about by his own admission was impro¬ 
vident. In such a case there is a failure of the 
consideration for the contract of sale without any 
fault on the part of the purchaser, and the ven¬ 
dor is therefore liable to 

Dutt for Bam Lai Dutt-fov 
Appoll^^ol'* 

P. K. Sen and Haribhusan Muhherjt 
—for Respondent. 

Roe, J. —The facts of this case being 
aomewhat peculiar need to be set forth 
in full. A holding of about 16 bighas 
belonged to one Karu Bam who died 
leaving a widow and a mother named 
Sampat; he had also a kept woman of the 
Dame of Bochni. The widow, as is com¬ 
mon in the caste to which Karu Ram 
belonged, married again and left the 
village, with the result that her title to 
the property as Karu’s heir was exting- 
□ished. That title passed, to Sampat the 
mother. Sampat had a daughter who 
was married to the defendant Bhattu 
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Bam. Bhatfcu Bam purchased the pro¬ 
perty in dispute from Sampat for Uupeos 
800. He sold it to the plaintiff for 
Bs. 935, and delivered possession of the 
property to him. Beohni was brought 
forward three years later and instituted 
a suit for recovery of the property on 
the allegation that she was lawfully 
married to Karu. In his written state¬ 
ment Bhattu Ram urged that this was 
entirely untrue and that she was a kept- 
woman. When the parties actually came 
to trial Bhattu Ram, as the juc^gment of 
the learned Subordinate Judge shows, 
admitted in Court that Beohni was the 
lawfully married wife of Karn. On this 
admission being made, the plaintiff felt 
that it was impossible to go on with the 
case. He therefore allowed a decree to 
be passed against him for restoration of 
the property to Beohui. The plaintiff 
then sued Bhattu Ram to recover the 
amount of the purchase money. The 
learned Munsif decided that this being a 
case in which the doctrine of caveat 
emptor applied, the plaintiff should have 
been more careful in his investigation as 
to title. He also held that the suit was 
barred by limitation, inasmuch as the 
date on which the defendant’s liability 
would run would be the date of the pass¬ 
ing of the consideration. In appeal the 
learned Subordinate Judge held that 
though the decree in the title suit was 
not res judicata, it was certainly a weighty 
piece of evidence against the defendant 
and 

“besides it served no useful purpose to adduce 
any evidence to prove that Mt. Bechni was not 
the widow of Karu Ram ’’ 

He held further that as the considera¬ 
tion had failed, the contract was void and 
that the plaintiff was entitled to recover 
all his money, provided that he brought 
a suit within three years from the date 
of the failure of the consideration, which 
might be said to be the date of the decree 
by which ha was ousted from possession. 
The case came on appeal before a Divi¬ 
sional Bench of this Court and an order 
was made that there being no finding of 
fact as to Bechni’s title, it was necessary 
to remand the case for an invostigation 
of that title. A finding of fact has been 
returned to this Court that Bochni \vas 
in fact a concubine and not the wife of 
Karu Ram and that the suit by which 
the plaintiff lost possession was wrongly 
decided. On this finding of fact it is 
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contended on behalf of the defendant 
appellant that he had done all that was 
necessary for him to do. He had pub 
the plaintiff into possession of the pro¬ 
perty, and that if thereafter the plaintiff 
had been so foolish as to lose that posses¬ 
sion by allowing a suit to be decreed against 
him on an absolutely false claim that 
WHS no business of the defendant, and the 
plaintiff could nob recover. 

This is nob the point of view from 
which the case should be regarded. There 
has been a failure of the consideration 
for the contract and that without any 
fault on tho part of the purchaser. The 
only possible defence to a claim for da¬ 
mages for this failure of consideration 
would be that the vender bad no notice 
of the claim of Beohni or of the intention 
to admit it, and could have, had he 
known of it, made bettor terms than the 
purchaser. The position of the vendor 
becomes impossible if, with notice of the 
adverse claim, ha declines or fails to re¬ 
move or contest it himself. As Mooker- 
jee, J., said in Digambar Das v. Nishi- 
bala Debt (l), the case before us is really 
much stronger than any to be found in 
the books. Hero the vendor was a party 
to the suit and not only jointly acquiesced 
in the adverse decision by the original 
Court bub oven made in the original Ouurfe 
the admission which rendered that deci¬ 
sion inevitable. He cannot successfully 
now turn round and say that the aban- 
donment of the defence, which took place 
in his presence in the original Court, was 
improvident. I was a party to tho re¬ 
mand of the case for a finding on the 
issue whether the title set up by Bechni 
was a good title, but on further’considera¬ 
tion am of opinion that the suit might 
have been decreed on the pleadings with¬ 
out the taking of any evidence at all. I 
would dismiss the appeal with costs. 

Imam, J. —1 am in complete agree- 
menb with the decision given by ray 
learned brother. The defendant-appel¬ 
lant conveyed the property bo the plain¬ 
tiff-respondent with assurances of good 
title. He represented himself to be the 
exclusive owner and declared it to be pak 
saf, which is a common expression in 
vernacular conveyancing meaning the 
title to bo flawless. His change of front 
in Bochni’s suit clearly shows his collu¬ 
sion with her. Instead of defending tho 
le ^ ^hich h e had conveyed to his ven- 

(1) L1910]'8 I. C. 91. 
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dee. he did all that was in his power to 
destroy it. It will be against the equi¬ 
ties of the case to allow him to take ad¬ 
vantage of his own fraud. In the circum¬ 
stances this appeal should be dismissed 
with costs. 

V.S./rk. Appeal dismissQd. 
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Roe and Jwala Prasad, JJ. 

Lachman Singh and other& —Defendants 
—Appellants. 

V. 

Diljan A'i and others —Plaintiffs 
Respondents. 

Second Appeal No. 102 of 1917, De¬ 
cided on 7th January 1918, from the 

decision of Dist. Judge, Saran. 

(a) Limitation Act (1908). Art. 47—Order 
under Criminal P* C., S. 145 Period of 
limitation runs from date of final order by 
Magistrate and not from date of refusal by 
High Court to interfere—Criminal P. C. 

(1898), S. 145. , . ^ , 

Under Art 17, Limitation Act the period of 
limitation begins to run from the date of the 
final order of the Magistrate under S, 146, 

Criminal P. C. and not from the date of the 
refusal of the High Court to iuterfere with the 

order ^ 

(b) Criminal P. C. (1898). S. 145-Pro¬ 
ceeding under S. 145 in respect of right in 
land belonging to community—One member 
representing entire community—All mem- 
bers are bound by order passed. 

Where in a proceeding under S. 145, in res- 
nect of certain rights in land belonging to a 
community one member of rhe community is 
selected to represent tbe entire community, all 
the members of the community are bound by 
the ord^r passed in the proceeding. [P 504 O 2J 
Kulwant Sahay a.nd Nirsu Narayan 
Sinfia—{or Appellants. 

Khursked Tlasnain~~iov Respondents.^ 

Judgment.—The plaintiffs in this 
case claim to represent the whole body 
of Mahomedans resident in Sonepur vil¬ 
lage. Tbe defendants are landlords of 
the village. The dispute between the 
parties relates to the right claimed by 
the plaintiffs to collect rents from shop¬ 
keepers who during the Sonepur Mela 

erect their stalls on a 

the plaintiffs claim to be the Mahomedan 
burial ground of the village. The Courts 
below have found on the facts that this 
richt to collect rents from this land 
vests in the plaintiffs and have therefore 
given them a decree. In second appeal 
to this Court it is urged that the suit is 
barred by limitation, for the reason that 
it was instituted more than three years 
after an order under S. 145, criminal P. C. 
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by which the plaintiffs are bound. The first 
objection taken to this argument is that it 
was never placed in this form before the 
Courts below. The question of limita¬ 
tion was there fought on the basis of 
twelve years’ adverse possession. This 
appears to us to be a correct statement 
of the position in the lower Court, but 
the parties in tbe Courts below seem tO' 
have imagined that as all the parties to 
tbe suit were not parties to the S.145cas0» 
the provisions of Art. 47, Limitation Act 
might be ignored. We should have dec¬ 
lined to allow the case to be argued upon 
this basis if indeed there was any ques¬ 
tion of fact to be investigated, requiring 
a fresh decision apon an issue not pressed 
before the Courts below, but on the face 
of tbe plaint it appears to us that the 
plaintiffs held themselves bound by the 
proceedings under S. 145, for in para 14 
of the plaint they say that the cause of 
action arose on 20th April 1910, the date 
of tbe High Court decision. It is clear 
upon a perusal of the decisions of the 
Magistrate and of the High Court that 
the case was a case as between factions. 

Tbe judgments in both Courts speak not 
of the actual party named as the second 
party of those proceedings, but of the 
Mahomedans as being the claimants to 
tbe property. It is not necessary to 
investigate any new facts upon the argu¬ 
ment now adduced before us. Tbe docu- 
ments on the record afford suCBcient 
material for a consideration whether by 
the order under S. 145 the plaintiffs as 
a holy were bound. The second pai^y 
to this S. 145 case was Diljan All. He 
was so named because he had been selected 
from among the Mahomedans themselves 
to be their manager. In paras 6 and o 
of the plaint it is stated that it was the 
duty of Diljan Ali to make the necessary 
settlements for the erection of shops- 
upon the land in dispute and that it wp 
Diljan Ali who was interfered with in 
the making of those settlements. Upon 
these allegations of fact it would clearly 
have been open to the Court under O. 1» 
R. 8, Civil P. C. to have permitted 
Diljan Ali to appear as tbe sole plaintiff 
in the case. Diljan Ali was accepted in 
the proceedings under S. 145 as a suffici¬ 
ent representative of the whole Maho¬ 
medan community. The fact that he has 
not in the present proceedings been ac¬ 
cepted as the representative of that 
community for the purpose of enforcing 
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Uts rights in the civil Court does not 
lalter the fact that as a community the 
plaintiffs are bound by the proceedings 
'under S. 145. 

It is further urged by the learned 
vakil for the respondents that the three 
years’ rule of limitation would run not 
from the order itself but from the date 
upon which the High Court refused to 
interfere with the order. For the con¬ 
trary proposition the case of Jagannath 
Martvari v. Ondal Coal Co. Ltd. (l) is 
direct authority. The order of the Magis- 
trate is itself the final order. It is not 
subject to appeal. It can only be set 
aside under the power of superintendence 
vested in the High Court if made with- 
out jurisdiction. The decision of the 
High Court confirming the jurisdiction of 
the Court passing the order cannot affect 
the date from which it came into force. 
We are of opinion that the suit was 
barred by Art. 47 of Soh. 1 to the Limi¬ 
tation Act. The decrees of the Court 
below are discharged, The appeal is 
decreed with costs. The suit is dismissed 
with costs in all the Courts below. 

V.S./r.K. Suit dismissed. 

~(i) [igoeri-i u. w. N. 840. 

A. I. R. 1918 Patna 505 (1) 

Roe and Jwala Prasad, JJ. 

Raghunandan Singh and another — 
Defendants—Appellants. 

v. 

Jadunandan Singh o-udi others —Plain- 
tifis—Respondents. 

Misc. Civil Appeal No. 202 of 1917. De¬ 
cided on 16th January 1918, from an 
order of Addl. Sub. Judge, Muzafl'erpore, 
D/ 30th Mav 1917. 

Civil P. C. (1908). S. 151 and 0.41. Rr. 23 
and 25—Appellate Court can also remand 
case for trial under S. 151 — No appeal lies 
against suchorder—Power should be exercised 
withcaution. 

Ad appellate Court has apart from Rr. 23 and 
25, O. 41, inhereat power under S. 151, of the 
Code to remand a case for re-trial. No appeal 
lies against eucb an order. This power of re¬ 
mand should however be exercised with the very 
greatest caution. [P 605 C 2) 

Lakshmi Narain Singh and L. K. Jha 
—for Appellants. 

Rajendra Parsad —for Respondents. 

Judgnaent.—In this case the appel¬ 
lants are aggrieved by an order in the 
following terms: 

Det the appeal be allowed and the judgment 
of the Court below be discharged. The suit be 
remanded to the Original Court for a fresh trial 


in view of the above remarks. Parties be allowed 
to call fresh avidence no order as to costs.” 

It is suggested by the learned vakil for 
the appellants that inasmuch as this order 
was clearly not made under O. 41, R. 25, 
it must be held to have been made under 
O. 41, B. 23,and that therefore an appeal 
lies against it. This argument in our 
view seems to lose sight of the decision 
in the case of Abdul Karim Abu Ahmed 
Khan v. Allahabad Bank Ltd. (1) by a 
Full Bench of the Calcutta High Court 
consisting of Sir Lancelot Sanderson, Sir 
John Woodroffe, Sir Asutosh Mookerjea, 
Sir Charles Chitty and Teunon, J. We do 
not propose to go outside the terms of the 
decision in that case for it is clear to us 
that there may occasionally arise a case 
in which the provisions of S. 151 must 
be invoked to secure a proper decision of 
an appeal. The order in the case before 
us was clearly not an order under O. 41, 

R. 23. It must be regarded as an order 
made under the inherent power of the 
Court conferred by S. 151 to remand a 
case for re trial. Against such an order 
no appeal would lie. The appeal must 
therefore bo dismissed with costs. We 
wish to add however that it is explicitly 
stated in Ghaznavi’scasethat this power 
of remand should be exercised with the 
very greatest caution. With this view 
we are in entire agreement. Had it been 
shown that there was reason to believe 
that the Court had remanded the case for 
retrial to avoid deciding a complicated 
point or reduce a heavy pending file we 
should have felt bound to interfere under 

S. 115 of the Code. This has not been 
suggested in the argument and there is 
nothing in the learned Subordinate Judge’s 
judgment in this case to show that he 
was not genuinely of opinion that be was 
required for the ends of justice to adopt 
the course taken. 

V.S./r.K. Appeal dismissed', 

(1) [l‘J17] 44 Cal. 929=41 I. 0. 698. 

A. I. R. 1918 Patna 505 (2) 

Mullick and Thornhill, JJ. 

Sheo Saran Ram and others —Judg¬ 
ment-debtors—Appellants. 

V. 

Basudeo Prasad Sahu and others — 
Decree- holders—Respondents. 

Appeal No. 297 of 1917, Decided on 
24tb July 1918, from appellate order of 
Dist. Judge, Shahabacl. 

Presidency Towns Insolvency Act (1909), 
Ss. 17 and 25—Insolvency proceedings do 
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not bar execution of decree in absence of 
protection order under S. 25—Limitation 
continues to run during pendeccy of proceed* 
ing — Time cannot be excluded—Limitation 
Act (1908), S. 15 and Art. 182. 

Tha pendency of an insolvency proceeding 
under the Presidency Towns Insolvency Act does 
not of itself, in the absenceof a protection order 
under S. 25 of the Act, bar the remedy of a 
decree-holder to execute his decree by arrest of 
the judgment-debtor. Limitation for execution of 
a decree therefore continues to run against a 
decree-holder during the pendency of an insol- 
veocv proceeding and be is not entitled to ex* 
elude the period during which the insolvency 
proceeding has been pending from the p«iod 
allowed for execution of the decree. [P 607 0 1] 
A dceree-holder arrested his judgment-debtor 
in execution of his decree. On 19th August 1911, 
however, the judgment-debtor was released on 
the production of an adjudication order made 
under the Presidency Towns Insolvency Act. Ho 
further action was taken by the decree-holder and 
the execution proceedings dropped. In January 

191G the adjudication was annulled. The de¬ 
cree-holder then applied for execution. 

Held: that in the absence of a proteotion order 
under S. 25 the decree-holder was at liberty 
to execute bis decree by arresting the judgment- 
debtor, and that, therefore 

to run against the decree-holder and the preheat 
application for execution was barred 

Eajendra Prasad—lor Appellants. 

Parmeskioar Dayal and Jadubans 
Sakai —for Bespondeut, 

Thornhill, J.—The facts presented 
to the Court are as follows; The respon¬ 
dents in execution of a money-decree had 
a judgment-debtor brought up under ar- 
rest in the Court of the Ist Subordinate 
Judge of Arrah. On the producti^ of 
an adjudication order made in the High 
Court of Calcutta under the Presidency 
Towns Insolvency Act, he was release 
on 19th August 1911. Subsequently no 
further action was taken by the 
holders and the execution proceedings 
dropped. In January 1916, the adjudica¬ 
tion was annulled. The decree-holders 
then applied for execution, when it was 

held that the application for execution 
was not time-barred. On appeal to the 
District Judge of Shahabad this order 
was upheld, the District Judge holding 
that although the decree-holders could 
have taken steps in the insolvency pro¬ 
ceedings towards realizing their decree 
at the same time they were prevented 
from executing the decree against the 
judgment-debtor, and therefore the time 
during which the judgment-debtor was an 
undischarged insolvent must be excluded 
in calculating the time allowed for ex¬ 
ecution. 


The question is, can this period be ex* 
eluded in calculating the three years re¬ 
ferred to in Art. 182 (6), Limitation Act. 
The decree holders sufifered from no dis¬ 
ability, and therefore can have no exten¬ 
sion of time under S. 6. S. 9, provides 
that when once time has begun to run no 
subsequent disability or inability to sue 
stops it. 

As pointed out in Mitra’s Law of 
Limitation, “Disability is want of a 
legal qualification to act. Inability is 
the want of physical powers to act.” 
According to Birdwood, J., in Hanmant- 
ram Sadhuram Pity v. Arthur Bawles 
(1), the inability referred to in S. 9 is a 
persoual inability affecting the plaintiff 
himself and having reference to his con¬ 
dition, or state, or position, and not to 
the circumstances of the person against 
whom he is entitled to institute a suit. 
S. 15 of the Act of 1877 gave relief in 
computing the period of limitation pre^ 
scribed for any suit the institution of 
which had been stayed by injunction or 
order, but this section was held not to 
apply to applications for execution even 
where the execution had been stayed by 
an injunction, Rajarathnam v. Sheva^ 

layammal (2). but the difficulty was got 
over by considering the decree-boldor s 
application for execution, after the re¬ 
moval of the injunction, as only an appli¬ 
cation for the continuation or revival of 
the previous application which had been 
interrupted owing to a cause fer which 

the decree-holder was not 
Lakhmi Chand v. Ballam Das (D. in 
Askrafuddin Ahmed v. Bepin Behart 
Mullick (4). after the decree-holder had 
applied for execution of the decree, the 
judgment-debtor^represented that, as all 

his property bad vested in a Receiver 
proceedings in execution could not be 
carried on, and thereupon the Court re¬ 
leased from attachment the salary of the 
judgment debtor which had been attached 
at the instance of the decree-holders. 
After the discharge of the Receiver the 
decree-holders applied to the Court to 
re-attach the salary of the judgment- 
debtor and to allow them to proceed with 
the execution case originally instituted 
by them from the point which it“f^ 
reach ed and at which it was stopped by 

(1) [1834] 8 Bom. 561. 

(2) [1888] 11 Had. 103. 

(3) [18951 17 All. 425. 

(4) U9031 30 Cal. 407. i 
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the order of the Court. It was held that 
the application was no fresh application 
for execution but a mere continuation of 
the previous application, and the period 
of limitation applicable to it was that 
prescribed by Art. 178, Sch. 2, Limitation 
Act of 1877. 

In consequence of conflict of decisions 
the law was amended and S. 15 (l) of Act 
9 of 1908 enacted that in computing the 
period of limitation prescribed for any 
suit or application for the execution of a 
decree, the institution or execution of 
which has been stayed by injunction or 
order, the time of the continuance of the 
injunction or order, the day on which it 
was issued or made, and the day on which 
it was withdrawn, shall be excluded. 
This Act came into operation on Ist Janu¬ 
ary 1909, and the Presidency Towns Insol¬ 
vency Act, one year later. The latter 
Act, S. 25, expressly provides that any 
insolvent who shall have submitted his 
schedule as aforesaid may apply to the 
Court for i^rotection, and the Court may, 
on such application, make an order for 
the protection of the insolvent from arrest 
or detention. 

There is also a provision in that section 
that no such order shall operate to pre¬ 
judice the right of any creditor in the 
event of such order being revoked or the 
iadjudicalion annulled. It therefore ap¬ 
pears clear in the present case that the 
execution taken out by the decree-holders 
under which they had the judgment- 
debtor arrested was not interrupted by 
the insolvency proceedings, as no protect¬ 
ion order was made. He was simply re¬ 
leased when it was known that he had 
become an insolvent, presumably on the 
ground that the decree-.holders thought 
it useless to proceed further. S. 17, Pre¬ 
sidency Towns Insolvency Act, provides 
that ddring the i^endency of the insolvency 
proceedings a creditor shall have no re¬ 
medy against the property of the insol¬ 
vent save with leave of the Court, but it 
does not exclude the arrest of the person. 
It would therefore appear that the decree- 
holders’ execution arresting the judg¬ 
ment-debtor in 1911 was neither stayed 
by any injunction or order, nor was it 
interfered with by the insolvency pro¬ 
ceedings, and therefore the present airpii- 
oation cannot be taken as a continuation 
or revival of the former proceedings, even 
on the arguments advanced in Ashrafud- 
din Ahmed v. Bepin Behari Mullick (4), 
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which was a decision prior to the limi¬ 
tation Act, of 1908. Having regard 
therefore to the above, and to the express 
provisions of S. 15 Act 9, of 1908, coup¬ 
led with the fact that the Insolvency 
Court had power to stay any suitor other 
proceeiing pending against the insolvent 
in any other Court (S. 18), but made no 
such order, we think the decree-holders’ 
application for execution is time barred. 

Mullick, J.— -I agree. 

v.S./r.k. iAppeal dismissed. 
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Special Bench 
Chapman, Atkinson and 
Imam, JJ. 

Charu Chandra Mitra —Defendant”" 
Appellant. 

V. 

Sambhu Nath Pandey and others — 
Plaintiffs—Respondents. 

Appeals Nos, 230, 292 and 293 of 1915, 
Decided on 14th February 1918, from 
original decree of Sub-Judge, Purulia, D/- 
23rd February 1915. 

(a) Civil P. C. (1908), O. 23. R. 3 —Com¬ 
promise affecting property outside scope of 
suit can be enforced—Entire compromise 
must be recorded. 

Pet Atkitison, J .—Under O. 23, R. 3. Oivil 
P. 0., if a compromise deals with matters directly 
within the scope of the suit the Court must 
accept the compromise and record it and having 
so accepted and recorded it, it must prepare and 
draw up a decree in. accordance with it so that 
she same may be executed in the due and ordi¬ 
nary course of procedure. If the compromise 
contains matters outside the scops of the suit the 
Court must nmke an order recording the entire 
compromise and when it has done this it must 
draw up a decree giving the parties the right to 
execute the decree in respect (.f tho matters 
which properly fall within the scope of the action 
leaving it to the parties to enforce by whatever 
means they like that portion of ttio compromise 
which refers to the matters outside the scope of 
the suit. The entire compromise must be re¬ 
corded and be embodied by an order in the re¬ 
cord of tho suit or proceeding Each case must 
dei>end upon its own facts as to whether or not 
the compromise does in fact include within its 
terms matters outside the scope of the original 
suit. [P 512 Cl] 

<b) Civil P. c. (1908). O. 23. R. 3-Com- 
promlse dealing with matters outside scope 
of suit—Compromise recorded on petition 
duly filed is exempt from registration and is 
admissible in evidence in subsequent suit 
—Registration Act (1908), S. 17 (2). 

Per Atkinson, J .—Where a compromise deals 
with matters which are within the scope of the 
suit and also with matters outside the scope of 
the suit in which the compromise is effected, and 
the compromise is recorded on a petition duly 
61ed it is evidence in a judicial proceeding 
and therefore admissible in evidence in a 
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subsequent suit and is exempt from liability to 
registration. [P 517 C 2] 

Per Chapman, J ,—Where a suit is properly 
adjusted, but the adjustment consists partly of 
an agreement relating to matters outside the 
scope of the suit if the entire compromise is laid 
before the Conrt and the Court is invited in 
consequence to dispose of the suit and tbe Court 
does dispose of the suit accordingly then the 
agreement is exempt from registration under the 
Registration Act, although the decree deals only 
with the subject-matter of tho suit and does not 
deal with the portion of the compromise which 
lies outside the suit. It is immaterial whether 
the Court notices that a portion of the compro¬ 
mise is outside tbe subject-matter of the suit or 
not. The proeeedings however must be proper 
and not fictitious or collusive and must be regular 
and in accordance with law. [P519 C2;P 6200 Ij 
in order to bring a case within sub-S, (2), 
Cl. (vi), S. 17, Registration Act, it is permissible 
to look not only at the order of the Court but 
also at the pleadings which resulted in that 
order. [P 519 C 2; P 520 C Ij 


(c) Civil P. C. (1908), o. 32. R. 7-Coin- 
promise not sanctioned by Court on behalf 
of minors is not binding— Sanction must be 

expressly recorded. on t> rr 

By virtue of tbe provisions of 0. 32, K. 7, a 

compromise, even though it is accepted by the 
Court is not binding on minor parties unless the 
Court exprosslv records its sanction to the com¬ 
promise on behalf of the minors as a compromise 
beneficial to their interests. LP 619 O 2] 

s^(d) Civil P. C. (1908), 0.23 R. 3-Com¬ 
promise— Submission of compromise peti- 
Tion filled-Suit disposed of-Compromise 
varying terms of lease held aamisfible with- 
out registration —Document varying terms of 

lease is not a creation of J®®*®” 

Property Act (4 of 1882), S$. 105, 107 

Registration Act (1908), S, 17. 

Plaintilfs leased a certiio area of coal land to 
the defendant on l9th April 1895. The lease 
provided for the payment of a roplty and 
commission at cerlain rates. One of the clauses 
of tho leaso enabled tho lessee to absolve 
himself from liability under the lease 
event of tbe mine proving 

through accident or on account of a fall tbe 

market price of coal. In 1901 the 
tho oefLdant for royalty and 

tho hisis of the lease. The defendant pleaded 

hat h'^wat not liable as the mine 

w^rk i-hlo Tho parties however agreed to a 

compromUe'by whic^ tbe rates of royalty and 
commission payable by the lessee “'3^* 

but in all other respects the lease of 1895 con 
tinued in force. On the submission of the com¬ 
promise petition to the Court it passed the follow- 
F . fy\aA a. QnlAn&ma. OUl 


ing order; “Parties filed a solenama. Suit 
decreed iu terms of tbe solenama.” In the judg¬ 
ment the Court remarked: ‘‘The terms of 
tbe lease have also been changed; but this is 
no part of tbe subject-matter of the suit/ In a 
subsequent suit by the plaintiffs to recover 
royalty and commission at the rates stipulated 

in tho lease of 1895: eicAiev.^ 

Held: (1) that although in the suit of ISOI the 
Court did not expressly give effect to the entire 
compromise as an executable decree neverthe¬ 
less it did record the compromise and by refe¬ 
rence necessarily and impliedly incorporated 


and made it part of its decree. [F 513 0 1 3 

(2) that the compromise did not by itself create 
a lease, and that therefore by virtue of S. 17 (2}i 
(vij it was admissible in evidence without regis¬ 
tration. [P 616 0 23 

Lalmohan Ganguly and Naresh Chan^ 
dra Sinha —for Appellant. 

Pugh and Sishir Kumar Mitra for 
Ilespondents. 

Atkinson, J. —By a lease dated 19tb 
April 1895 granted by the Pandeys as 
lessors in favour of Nagendra Chandra. 
Mifeber as lessee, 176 bighas of coal land 
situate in Monza TetuHa were leased for 
a term of years. The lease provided for 
the payment of a royalty and commission 
under the terms embodied in paras. lO” 
and 11 of the lease. Substantially the 
terms are as follows: That a minimum 
royalty of Rs. 1,750 annually shall be 
paid by the lessee; that the rate of royal¬ 
ty was to be assesssed upon the basis of 
6 annas per ton over and above a certain 
quantity of coal taken from the mine in 
eaeh year and that in default the 
minimum royalty was to be measured 
at Rs. 1,750 and payable in four equal 
kists. Cl. 14 of the lease also contains 
an important provision enabling the 
lessee to absolve himself from liability 
and commission payable in the event 
of the mine proving unworkable either 
through accident or on account of a fall in 
the market price of coal. This provision 
expressly provides that if the condibions- 
specified arise then the lessee shall nob be 
liable to pay any royalty or commission 
or even the minimum royalty or commis¬ 
sion fixed by the lease for the 
which the mine should be closed, ibo 
present three suity, namely, Appeal 

No. 230 of 1915, First Appeal No 292 
of 1915 and First Appeal No 293 of 1915, 

are brought by the successors-in-tible of 
the original lessors claiming to recover, 
each according bo their respective shares, 
an aliquot part of the royalty and com- 
mission payable under the lease of lyth 
April 1896 Many of tbe original lessors 
are dead and they have been aubstibuted 
on the record by their heirs. Likewise 
the original lessee is also dead, and the 

defendant is his successor-in-title under 

the lease of 1895. There 
tant provision contained in Cl. 24 of tbe 
lease, which stipulates that the royalty 
and commission payable shall be payable 
to each of the cosharer lessors according 
to their respective shares; and that in 
respect of the share of each cosharer be 
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shall be entitled to recover the same by 
suit from the lessee; and the lessee also 
covenants with the lessors that he will 
pay to each of the cosharers according to 
their shares specified in the lease the 
royalty and commission due from time 
to time. Therefore the rent payable 
under the lease of I9th April 1895 was, 
by* common consent of the contracting 
parties, partitioned between them accord¬ 
ing to their respective interests. 

The present suit was instituted on 13th 
July 1913 to recover royalty and com- 
mission for the years 1314 to 1319. The 
action in form was in the nature of an 
action for rent. The written statement 
filed by the defendant states that he is 
not liable to pay the rent sued for inas¬ 
much as by virtue of a compromise made 
and entered into in a former suit, the 
rent or royalty payable under the lease of 
1895 was, by agreement, reduced in ac¬ 
cordance with the terms specified in that 
compromise. I shall consider in detail 
the terms of the compromise at a later 
stage. One issue in this case involves the 
determination of the validity of the com¬ 
promise which was effected in Suit No. 8 
of 1901 instituted by the lessors on the 
one hand against the original lessee on the 
other, parties to the lease of 19th April 
1895. The suit in 1901 was brought on 
behalf of all the existing cosharers as a 
body; four of whom were minors at the 
time that the suit was instituted; and 
they were properly brought upon the re¬ 
cord by their guardians. The suit in¬ 
stituted in 1901 sought to recover rent 
on the basis of the terms provided by the 
lease of 1895. The plaint in that suit 
was filed in March 1901. The defendant 
subsequently filed his written statement, 
and in that written statement the defen¬ 
dant pleaded that under the terms of the 
lease he was not liable for the rent then 
sued for, inasmuch as the mine had 
ceased to be workable within the meaning 
of Cl. 4 of the lease. The defendant ap¬ 
parently suggested in his written state¬ 
ment that he was willing that the plain¬ 
tiff's should accept a surrender of the 
lease, takeover the property and discharge 
him, the defendant, from all further lia¬ 
bility under the original lease. 

The suit did not proceed to a final hear¬ 
ing, but with this defence upon the re¬ 
cord, the parties agreed to a compromise 
of the disputes then pending between 
them on the basis suggested by the defen¬ 


dant; that he would be willing to retain 
the colliery as lessee thereof provided the 
commission and the royalty payable 
under the original lease were reduced. 
Thereupon the lessors on the one band 
and the lessee on the other accepted this 
position and a compromise was accord¬ 
ingly drafted embodying the details upon 
which Suit No. 8 of 1901 was compromised. 
The compromise itself bears date the 
10th March 1902; and was subsequently 
filed as a part of the record in the pro¬ 
ceedings then pending in that suit before 
the Court and was recorded by the learned 
Judge. The rent sued for in Suit No 8 
of 1901 was for the rent due up to 
Ghaitra 1308. Immediate before that 
suit was instituted, the plaintiffs and 
their representatives as lessors, having 
got into certain financial difficulties, gran¬ 
ted to Harshamal Marwari a perpetual 
lease of Mouza Tetulia under a pattah 
dated 15th August 1900. That lease has 
since been surrendered but in referring 
to it, it is only necessary to state that 
the suit of 1901 was conversant with the 
arrears of rent due prior to the granting 
of this x^erpetual lease of 15th August 
1900. 

The compromise entered into in Suit 
No. 8 of 1901 is set out fully in Ex. 1 at 
p. 41 of the paper-book. A reference for 
the purposes of this case need only be 
made to para. 2 thereof, whereby the 
terms of the pattah and kabuliyat that 
existed and controlled the rights of the 
plaintiffs and defendants respectively 
were altered in the following manner: 

By clause (ka) it was stipulated that 
the defendant is at present bound to pay 
Rs. 1,750 as minimum royalty. In place 
of that from 1309 the defendant shall 
have to pay to the plaintifl's annually 
Rs. 1,300 as minium royalty, and by 
Cl. (ga) it was provided that the rate of 
commission was changed from six annas 
to five annas: and in the event of over 
7,000 tons of coal being raised from the 
mine within every six months that then 
the commission was to bo reduced from 
the sura five annas to four annas. 

The amount of rent claimed in Suit 
No. 8 of 1901 (when I speak of rent I 
for brevity refer to royalty and commis¬ 
sion) was Rs. 8,000 odd, and the com¬ 
promise provided that in respect of that 
claim the plaintiffs would accept, in full 
payment on behalf of the entire body of 
cosharers, a sum of Rs. 2,500 and that 
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the origiDal pattah -was to be altered and 
varied in one single respect only with 
regard to the quantum of the royalty and 
the quantum of the commission that 
should henceforth be payable; and in all 
other respects the original lease was to 
subsist and be the governing contract 
between the parties. 01. 3 of the com¬ 
promise provided that if the parties desired 
that there should be a formal agreement 
embodying the terms agreed on, then a 
supplementary pattah or kabuliyat would 
be executed on or before the month of 
Baisakh 1309. No supplemental agree¬ 
ment or lease was in fact executed, but 
it would appear from the subsequent 
history of the case that the compromise 
effected was acted upon by both the 
parties to the litigation in which it was 
made. Perhaps I had better at^tbis 
stage dispose of one contention submitted 
by Mr. Pugh in the course of his very 
clear and forcible argument; because it 
lies on the threshold of the case. It was 
the last argument that he addressed to 
us, namely, that this compromise Ex. 1 
wss not a bena fide compromise, but was 
a compromise procured fraudulently by 
one of the cosharer plaintifl's behind the 
backs of tbe other cosharers and that 
these cesharers, other than Girish 
Pandyaand Narhari Pandya, were not 
really or effectively bound by this com- 
promise at all. The learned Judge in 
the course of his judgment, without find¬ 
ing expressly that tbe compromise was 
not binding on all the plaintiffs, Beems to 
suggest that the compromise was lacking 
in bonafides. With regard .‘b® ‘=°- 
sharers other than tbe minors Gmsh < 1 °^ 
Narhari, in our view, “j- 

this compromise -as a^J-r^^and^bo 

Sr setUe and adjust the differ 

^ 1 nrevailing between them and 

w^hfob formed the subject-matter of the 

“’We"havl”had our‘aUention directed to 
the evidence adduced by the plaintiffs 
and by the defendants. The evidence 
given by the plaintifis seems to us arti¬ 
ficial, unreliable and untrue, \\hile, on 
the other hand, tbe evidence given by the 
defendant’s witnesses seems more natural 
and more probable; and certainly, in my 
iudement, bears upon its face tbe appear¬ 
ance of candour and of truth. Therefore, 
so far as it is open to us as a question oi 
fact in these appeals to find, we do find 


as a fact that this compromise was an 
honest compromise fairly and deliberately 
made betw'een the parties to it and bind¬ 
ing upon them accordingly. As I have 
said, four of the parties to that com¬ 
promise were minors at the time when 
it was entered into, namely, Girish, 
Narhari, Harihar, Pandya and Khages- 
war. It is contended very forcibly by 
Mr Pugh that by virtueof the provisions 
of the O. 32, E. 7. Civil P. G. the com¬ 
promise, even though it was accepted 
by the Court, is not binding on the 
minors, inasmuch as the Court never ex¬ 
pressly recorded its sanction to the com¬ 
promise on behalf of the minors as a 
compromise beneficial to the interests o£ 
the minors; and that thus as against all 
the parties to the compromise the same 
is voidable. This argument has been 
supported by Mr. Pugh by reference to 
two cases, namely, one reported as 
VtTupcikshappd v. Shiddppd (l) 
another as Lakshfnana Chetti v.Chinna- 
thambi Chetti (2). Mr. Pugh contends 
that the rent payable under the lease is 
indivisible; and that being indivisible the 
whole contract must go and that it can¬ 
not be said to be void in part and not 
in its entirety. With that submission 
we do not agree because the parties 
themselves, by virtue of the contract 
made in April 1896, agreed that the 
rent was to be apportioned as between 
tbe respective cosharers and that eaohj 
cosharer was to be entitled to recover his 
apportioned and separate share. None 
of the adult cosbarers who were parties 
to the compromise of 1901 have ever 
sought to avoid it; and it is too late to do 
BO now, and by that compromise they 
are conclusively bound. 

With regard to the minors Girish and 
Narhari Pandya we are of opinion that 
they are not bound by terms of this 
compromise. The Court did not give its 
sanction to the compromise on their be¬ 
half, and therefore to this extent qua 
these minors only, tbe compromise lacks 
the necessary legal essential to make it 
binding upon them. Thus we must hold 
that in this litigation the minors Girish 
and Narhari Pandya are not bound by the 
terms of tbe compromise. Different con¬ 
siderations apply with regard to the 
former minors Harihar Prasad and 
Khageswar Lai. Girish ha s since attained 

( 1 ) tl902] 26 Bom. 109. 

(2) U901J 24 Mad. 326. 
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hia majority but it must be borne in the course of the argument for our deter¬ 


mine! that in the year 1906 he was an 
adult and in the litigation that ^as 
pending in that year, viz., Suit No, 39 
of 1906, Girisb hied a -written statement 
and expressly ohallenged the validity of 
the compromise, contending that aa a 
minor at the time it was made it was 
not binding on him. Suit No. 39 of 1906 
was subsequently compromised, but in 
no sense could it be held, having regard 
to the written statement filed by Girisb, 
that he ratified or adopted the com¬ 
promise effected in Suit No. 8 of 1901. 
In the litigation that was pending, viz., 
Suit No. 39 of 1906, between practically 
the same parties with reference to the 
same subject matter as is now in issue 
before us, Khageswar, a minor when the 
compromise was made, was added as an 
adult party to that suit and he never in 
any way sought to impeach the validity 
of the former compromise entered into 
in the antecedent litigation in 1901. 
Therefore we must hold that in this case 
he subsequently ratified and adopted the 
compromise that was made and entered 
into on 10th March 1902, and that ac¬ 
cordingly he is bound thereby now. 
Harihar Prasad stands on a different 
footing. 

He prior to Suit No. 39 of 1906 dis¬ 
posed of bis entire interest in the 
leasehold property as follows: One>third 
of his share was purchased by Shambhu 
Nath, one of the plaintiffs in Appeal 
No. 230, and another one-third share was 
purchased by Jagneswar, one of the 
plaintiffs in Appeal No. 292; and the 
remaining one-third of hia share was 
purchased by Khageswar, one of the 
plaintiffs in Appeal No. 293 of 1916. 
These persons, who purchased the in¬ 
terest of Harihar, were all then adults 
and being themselves bound in respect of 
their own individual shares are also 
bound, in our opinion, in respect of 
whatever share or shares they may have 
acquired by purchase of the property 
that formerly belonged to the minor 
Harihar at the time when the com¬ 
promise was executed. Therefore in 
disposing of this question of infancy and 
minority it is sufficient for us to say 
jthat we yield to the argument of Mr. 
Pugh so far as the two plaintiffs in Ap- 
Ipeal No. 230 of 1916, namely, Girish 
land Narhari, are concerned. That dis¬ 
poses of two important matters raised in 


mination. 

As I have indicated, the main conten¬ 
tion put forward by the plaintiffs in this 
suit is that the compromise that was 
executed on 10th March 1902 was not 
admissible in evidence, and could not bo 
relied upon by the defendant in exonera¬ 
tion of his liability for the payment of 
the rent contracted to be paid under the 
lease of 1895. Therefore it becomes 
necessary to trace the subsequent history 
of this compromise as between the parties 
to this suit. On 26bh February 1902 the 
parties in Suit No. 8 of 1901 appeared 
before the learned Subordinate Judge of 
Manbhuin and applied for an adjourn¬ 
ment of the trial of that suit, on 
the ground that the parties were 
desirous of settling the disputes that 
existed between them as disclosed by the 
pleadings and intimating that a petition 
of compromise would be filed immediately. 
Accordingly time was given and on I8th 
March 1902 a compromise petition was 
submitted to the Court duly executed by 
all the parties to the suit and the learned 
Judge in the order sheet recorded the 
following order : 

“Parties filed a solenama. Suit decreed in 
terms of the solenama." 

Now on the same day after the peti¬ 
tion of compromise had been filed and re- 
corded by the learned Judge the learned 
Judge gave judgment in the suit and in 
bis judgment, which will be found at 
p. 106 of the paper book, be distinctly 
embodies by reference the entire compro¬ 
mise, The judgment delivered was very 
short and very concise. It is as follows: 

“The plaintifis and defendant have compro¬ 
mised and filed a solenama. It appears from the 
solenama that the plaintifis received Rs. 2,000 
out of the sum of Rs. 2,500 for minimum royalty. 
The terms of the lease have also been changed ; 
but this is no part of the subject-matter of the 
suit. The suit is decreed for Rs. 600 in terms of 
the solenama." 

Consequential upon this judgment the 
learned Judge passed a decree which will 
be found on p. 51 of the paper book. 
Much importance must be attached to the 
form and phraseology of that decree. 
The learnd Judge in the declaratory part 
of the decree expressly provides as fol- 
lo\s 8 : 

“It is ordered that the suit he decreed in terms 
of the compromise filed by both parties ; and fur¬ 
ther that within three weeks from this day the 
defendant shall pay Rs. 500 only to the plaintifis 
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If tbe money be not paid to the plaintiffs within 
that tioie then the said money will be realized 
by executing the decree against tho defendant.” 

Ifc is contended that this compromise 
in terms dealt with matters which were 
within the scope of the suit and also 
with matters which were outside the 
scope of the suit, having regard to the 
cause of action pleaded in the plaint. 
The learned Judge’s duty with regard to 
the acceptance of the compromise and 
his obligations relative thereto are pro¬ 
vided for by what is now O 23, R. 3, 
Civil P. 0., formerly S. 376, Civil P. C. 
of 1882. Except for some verbal altera¬ 
tions the old section and the present rule 
are substantially the same. In the pre¬ 
sent rule the words “shall order tho 
agreement to be recorded” have been 
substituted for the words shall record. 
This really is the substantial difference 
which seems to me to be of any importance 
so far as this case is concerned. What is 
the obligation which is oast upon a Sub¬ 
ordinate Judge or upon any Subordinate 
Judicial Officer in dealing with a com¬ 
promise such as we have to consider in 

this suit ■? 

If the compromise deals with matters 
idirectly within the scope of the suit, 
then bis duty is clear ; be'must ac¬ 
cept the compromise and record it and 
having so accepted and recorded it he 
must prepare and draw up a decree in 
accordance with it so that the same may 
)be executed in the due and ordinary 
tcourse of procedure. If the compromise 
Icontains matters outside the scope of the 
,8uit what then is the obligation cast upon 
Ithe learned Subordinate Judicial Officer/ 
lit appears to us that such officer must 
make an order recording the 

uromise and when he has done this he 

must draw up a decree giving the parties 
t^^nght bo execute the decree m respect 
o^ the matters which properly wibhm 
the scope of the action; leaving it to the 
narties to enforce by whatever means 
t^hey like that portion of the compromise 

which refers to the matters outside the 
scope of the suit. The entire compromise 
must be recorded and be embodied by an 
order in the record of the suit or pro¬ 
ceeding. Each case must depend upon 
ICS own facts as to whether or not the 
compromise doss in fact inolade within 
Its terms matters outside the scope of the 
original suit. The learned Judges m a 
case reported as Joti Kuruvetappa v. 


Izari Sirusappa (3), in construing this 
section, say: 

“that tbe language of the seotion is wide and 
general and does not preclude parties from settl* 
ing their disputes on such lawful terms as they 
might agree to without being restricted to such 
relief as one only of parbies bad chosen to claim 
in tbe plaint.” 

It is necessary for us to consider whe¬ 
ther the compromise that was arrived at 
in Suit No. 8 of 1901 did in fact include 
within its terms matters outside the scope 
of tbe suit; or to use the words in S. 375 
itself matters which did not relate to the 
suit. I have indicated as clearly as I 
can the issues which were raised for 
determination on the pleadings in Suit 
No. 8 of 1901 and I have stated already 
what plea was taken by way of defence 
in exoneration of tho defendant’s liability 
for rent under the lease of 1896, and 
under the provisions of 01. 14, thereof. 
And it would appear to us that the com¬ 
promise was really an adjustment of 
the rights and differences in respect of 
all matters in dispute between them, 
whether as framed in the plaint or set 
up by way of defence in the written state¬ 
ment; and that the compromise purported 
to be a 6nal settlement and adjustment 
of these disputes on a fair and satisfactory 
basis acceptable bo all and therefore in 
our opinion-viewing the compromise of 
lObh March 1902 as a whole it was refer¬ 
able to the matters properly relating to 
the issues then in suit between the 
parbies. The decision reported as Joti 
Kuruvetappa v. Izari Sirusappa ^^(3; 
seems bo us to apply and the words re¬ 
lates to the suit” must receive a more 
extended meaning than has been con¬ 
tended for in the argument before us and 
they must be deemed in effect to mean 
referable to the claim pub forward. 
Therefore in our opinion, Ex. I merely 
dealt with matters referable to and relat¬ 
ing bo the claim in Suit No. 8 of 1901 
and as such the learned Judge might 
have given effect thereto by his decree 
passed in that suit. Mr. Pugh argued 
that though that may be the correct legal 
view now to adopt of the case yet the 
learned Judge whether rightly or wrongly 
did nob think 6t in 1901 to enforce that 
portion of the decree which was con¬ 
versant with thp alteration of the berms 
of the lease as bo royalty and commission 
henceforth to be payable. I think my- 
self the learned Judge might very easi^ 

(3) [1907] 80 Mad. 478. 
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'have drawn up a decree in the form of a 
declaration embodying the altered terms 
of the lease agreed upon by the compro¬ 
mise. He did not do so but merely 
ordered that the suit be decreed in terms 
of the compromise and that the decree 
be executed for Bs. 500, the balance due 
in respect of the money provided to be 
paid by the compromise. But did the 
learned Judge’s failure to make provision 
by his decree for the carrying out of the 
compromise so far as the altered terms of 
the lease are concerned really affect the 
validity of the compromise as a binding 
agreement between the parties ? It had 
been accepted by the Court on 18th 
March 1902 expressly by an order made 
on that date. The learned Judge in his 
judgment referred to the eolenama in its 
entirety; his attention 'was directed to 
all its terms and he stated that in his 
opinion a portion of the compromise was 
outside the scope of the suit ; but ho 
drew up a decree expressly incorporating 
the entire compromise by reference. We 
think that ‘although the learned Judge 
did not expressly give effect to the entire 
compromise as an executable decree 
nevertheless he did record the compro¬ 
mise and by reference necessarily and 
impliedly incorporated and made it part 
of his decree. The learned Judge did 
not expressly narrate in extenso in the 
decree the several terms of the compro- 
mise. Wlren I say that the compromise 
was impliedly incorporated in the decree 
I mean to convey that it would be im¬ 
possible to construe the decree of 26th 
March 1902 without reference to the 
compromise and that the compromise 
and the decree must necessarily bo read 
and construed together and therefore I 
take it on the authorites which appear to 
me to be reasonably clear that such re¬ 
ference must of necessity incorporate in 
the decree the entire compromise upon 
which that decree is founded. 

The argument then advanced is that 
under the provisions of S. 17. Registration 
Act (Act 16 of 1908), this compromise is 
not admissible in evidence because it is 
not registered under the provisions of 
S. 17, Bub-S. (1) of that Act. The 
plaintiffs contend that the docurnonb 
creates an interest in immovable property 
of more than Bs. 100 in value and that 
therefore it must be registerad as such 
and that by reason of non-registration 
it is not admissible in evidence and 
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cannot now be relied upon by the defen- 
dant as a party to it. Sub-Cl, (2), S. 17, 
expressly provides that Cls. (b) and (c), 
8ub-S. (l), S. 17, shall not apply in cer- 
tain cases; and in all twelve exceptions 
are stated to which the provisions of 
Cls. (b) and (c), sub-S. (1), S. 17, shall nob 
apply; and by Cl. (vi), sub S. (2), it is 
expressly enacted that nothing in Cls. (b) 
and (c), sub-8. (l), applies to any decree 
or order of a Court or any award. It 
is contended on behalf of the defendant 
that the compromise entered into in 
Suit No. 8 of 1901 was embodied in the 
decree of the Court or in its order, and 
that thus it has become a matter of re¬ 
cord in that legal proceeding which was 
a properly constituted legal proceeding 
and therefore it is now admissible in evi¬ 
dence in support of the defendant’s case. 
Mr. Pugh replies to that argument by 
saying 

“no, it does not come within Cl. (b) at all of 
S. 17; it comes within the provision of Cl. (d) 
and that sub-S. (2) has no application to leases 
which requuire registration”. 

Under the provisions of sub-S. (l), 
sub-Cl. (d), S. 17, Registration Act, 
read in conjunction with S. 107, T.P. 
Act, it becomes necessary to consider 
whether the compromise dated lObh 
March 1902 was a lease; bearing in mind 
that what the compromise purported to 
effect was to alter only one single pro¬ 
vision contained in that lease of 1895, 
namely, to regulate the amonnt of rent 
which was to be paid henceforth during 
the continuation of the lease. It did nob 
deal with anything else and reading the 
compromise alone. asmylearneJ brother 
pointed out to-day, could it be contended 
that, taking the compromise as it stands, 
it constituted a lease in all of the essential 
elements of a lease contemplated by 
S. 105,T.P. Act. To ask the question is to 
answer it; thiscompromisa obviously per 
80 could not constitute a lease. Mr. Pu^h 
relies upon a Full Bench ruling reported 
as Lain Mohan Chose v. Gopali Chauk 
Coal Co., Ltd. (4) and ha contends on tlie 
authority of that decision that the 
present case is analogous to that and that 
the two documents together constitute a 
lease and that therefore this compromise 
must be deemed a lease within the mean¬ 
ing of S. 107, T. P. Act and requires 
registration under S. 17, sub-S. (l), sub. 

S. (l), sub Cl. (d), Registration Act. It 
would appear to us t hat tbe_factq of this 
(4) [1912J 39 Oal. 284=:12 I. C. 723;“ ’ ' ' 
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case are wholly and entirely distinguish¬ 
able from the case referred to in the Full 


Bench ruling reported as Lalit Mohan 
Ghose V. Gopali Chauk Coal Co., Ltd. 
( 4 ). The learned Chief Justice in giving 

judgment in that case dil say: 

“that the document that was relied upon in 
that case varied the amount of rent to be paid 
under the then existing lease and provided the 
time and method for the payment of the altered 
rent, coupled with the consequences that would 
ensue in the event of default of payment of the 
rent as it fell due,” 

These considerations and facts, the 
learned Chief Justice considered, consti¬ 
tuted the essential element of a lease and 
that the letter relied on in that case was 
in itself a lease and thus required re¬ 
gistration. The elements which the 
learned Chief Justice in that case con¬ 
sidered to be the essential elements, which 


constituted a lease, are entirely absent 
in the present -case; but apart from this 
fact there are other reasons why we 
think that the case cited is also dist¬ 
inguishable having regard to the judgment 
reported as Durga Prosad Singh v. 
Eajendra Narain Bagchi (6). In that 
case the learned Judges held that it 
a lease is registered as it must be accord¬ 
ing to law, that then its terms can only 
be varied by a registered _ document, and 
that the document that is contemplated 
by way of variation is a registered docu¬ 
ment of a non-testamentary character, 
such as is provided for by Cls. (h) and 
(c). sub-S. (1), S. 17. Registration Act, 
and that such a document does not neces¬ 
sarily constitute a lease f 

meaning of the provisions of U. tdj ol 

that suh.S. (1), S. 17. That view. I 
think, must be taken to been ap¬ 

proved of by their Lordships of 
Council in the case reported as Vurga 

%asad Sivoh v 

'^”"“'”/siv'’that thfv^ercur 

urTsfon oTopiniou by- the High Court of 
Calcutta when they say that the docu- 
t was not admissible in ^ evidence by 
^r-nn of the want of registration and 
a\lo by reason of the fact that there vyas 
no consideratiori to support the validity 
of the compromise. 

I take these general words and observa- 
tious to mean that their Lordships of the 

Privv Council approved of thed ecision of 

llieViigh Court, s o far as t h at decision 

' /Ki rroTol S'* Cal. 293=4 I. 0. 713. 

le) [1914] 41 Cal. 493=10 I. A. 223—21 I, C. 

750 (P.C.) 


decided th3,t a registered lease must 
varied by a registered document; but that 
such a document varying a written regis-^ 
tered instrument is a non-testamentary 
document of the class provided for within 
the purview of Cl. (b), sub-S. (l)» 
S. 17, Registration Act. That being the 
true legal position, this document, th& 
compromise of 1901, if it required re¬ 
gistration, would be registrable under 
Cl. (b), sub-S. (2), S. 17. Registration 
Act. Now the proviso contained in sub- 
S. (2), S. 17, expiessly provides that 
nothing in Cls. (b) and (c) shall apply to 
any decree or order of a Court or any 
award. Thus the nett issue that remains 
to be decided is, was this compromise 
embodied in the decree or order of the 
Court? If it was, then it is^ conceded on- 
the authorities cited that it is exempt 
from liability to registration, and with¬ 
out being registered would be admissible- 
in evidence. This point has been twice 
considered and decided in two cases 
before their Lordships of the Privy 
Council; and these two decisions lay down 
the law which applies to cases such as 
the present one in this country. 

There has been a greatdealhf conflict or 
judicial opinion concerning the true mean¬ 
ing and interpretation of these deci¬ 
sions; but to my mind their interpretation 
and conclusions are reasonably clear and 
free fromany real ambiguity. The first case- 
is reported as Claytga 

SaranSaku (7). That was a case in 
which a suit was instituted for foreclosure 
of a property under a mortgage-deed 
coupled with a claim to recover interest 
due on the money advanced under the 
mortgage. The suit was much protracted 
and from time to time various applica- 
tions by way of petitions were made to 
the Court for adjournment, the defen¬ 
dants in that case always admitting that 
a certain rate of interest was payable on 
the mortgage debt and practically admit¬ 
ting the substance of the plaintiffs 
cuFm. Eventually that suit was disposed 
of. In order to enforce the claim for 
interest the plaintiffs in that suit, viz.«- 
the mortgagees, were obliged to bring a 
subsequent suit and in the subsequent 
suit they relied upon the petitions that 
■were filed by the defendants admitting 
the rate of interest that was payable, 
and in fact that the interest was payable- 
lb was contended in that suit that 

(7) [1898] 20 All. 171=25 L A. 9 (P. O.;.. 
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petitions were admissible in evidence for 
the purpose of establishing the liability 
of tbe defendants for the payment of 
the interest. The argument that was 
advanced before the Privy Council was 
“no, these petitions are not admissible 
in evidence because they are not re¬ 
gistered.” The learned Lords of the 
Privy Council came to the conclusion on 
the construction of the mortgage-deed 
itself that tbe interest was payable, but 
they went out of their way. having 
regard to the argument that had been 
addressed to them, to lay down that 
they conceived to be the law with regard 
to the necessity of registration. I quote 
from the passage in the judgment of Lord 
Watson of the Privy Council, which is 
reported as Bindesri Naik v. Ganga 
Saran Sahu (7), as follows: 

“Although in tbe view which their Lordships 
take the question whether those proceedings can 
be founded on, without their having been re¬ 
gistered in terms of the Act of 1877, does not 
necessarily arise in this appeal, they think it 
tight to add that, having heard counsel fully 
upon the point, they are satisfied that the pro¬ 
visions of S. 17 tbe Act do not apply to proper 
judicial proceedings, whether consisting of 
pleadings filed by the parties, or of orders made 
by the Court.” 

Now we seek to give that decision no 
wider interpretation than this, that in 
respect of documents of the nature of 
affidavits, petitions or pleadings which 
are died in the course of a proper judicial 
proceeding that the same are admissible 
in evidence without the necessity of re¬ 
gistration, and that they are protected 
from registration by virtue of the pro¬ 
visions contained in sub-S. (2), S. 17, 
Begistration Act. I am aware that a 
more extended interpretation has been 
gigen to this decision by the learned 
•Judges who decided the case re¬ 
ported as Natesan Chetty v. Vengu 
Nachiar (8). So wide is the interpreta¬ 
tion which their Lordsliips attributed in 
that case to the decision of the Privy 
Council case reported asBindesri Naik v. 
Ganga Saran Sahu (7), already cited, 
that practically it would apply so as to 
cover the case of the grant of a lease as a 
matter of compromise in a judicial pro¬ 
ceeding in a pending litigation which 
would apparently be within the provi¬ 
sions of 01. (d), S. 17, Registration Act. 
We wish ittobeclearlyundorstood for the 
purposes of our decision in this case that 
we do not consider that the decision of 

(8) [19103 33 Mad. 102 = 3 I. C. 701. 


their Lordships of the Privy Council is 
wide enough to cover the case of a docu¬ 
ment constituting a l^ase arising out of a 
compromise ina judicial proceeding with¬ 
in the provisions of Cl. (d), sub-S. (l). 
S. 17, Registration Act. We think it ap¬ 
plies to documents coming within the class 
of documents contemplated inCls. (b) and 
(c), which are protected under the provi¬ 
sions of Cl. (vi), sub S.(2),S 17, Registra¬ 
tion Act from registration. The next case 
that I must refer to is the case reported 
BksPranal Anni v. Laxmi Anni (9). The 
report is at p. 508 (of 22 Mad.) In 
order to understand the quotation it is 
necessary to state some of the facts. 

A suit referable to immovable property 
was instituted between certain persons. 
They also were entitled to certain other 
property not conversant with the suit; 
and the reason why it was not so refer¬ 
able was because that other property 
was subject to a mortgage, which for the 
time being did not involve any dispute 
between the respective persons entitled 
thereto. But in the course of the pre- 
vious suit which was instituted in 1885, 
a compromise was arrived at and the 
compromise purported to deal expressly 
with the property that was then in suit 
in tbe year 1885 and also with the other 
property which was on mortgage and 
was not the subject-matter of that suit. 
The consent was carried out by two docu¬ 
ments, one called the union of agreement 
and the other called the razinamah. The 
razinamah did not contain any express 
reference to the union of agreement fur- 
ther than by a remark in the last sche¬ 
dule to the razinamah. It was not in. 
corporatea in it nor did it form part of 
it. The learned Judge in that suit (viz., 
the suit of 1885) by consent of the par- 
ties decreed the suit in the terms of the 
razinamah but in the decree he made no 
reference whatever to the provisions 
contained in the union of agreement. A 
subsequent suit was brought and it was 
contended that having regard tothe terms 
of the razinamah the union of agreement 
must be deemed to have been incorpo¬ 
rated as part of the Court’s order and, 
therefore exempt from registration! 
Their Lordships of the Privy Council 
held in effect: 

“do, you never brought the union of agreement 
at all to the notice of the Court: it was dealing 
with_prqperty outside the scope of tbe suit as 
(9) [18993 22 Mad. 509=20 I. A. 101 (P. C.): ' 
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originally framed, and therefore if you wanted 
to have an order recegnizing the union of agree¬ 
ment so as to make it exempt from registration, 
you should have brought it to the notice of the 
Court.” 

In that view their Ijordships laid down 
a general principle applicable to all cases. 
And their Lordships say: 

“that if the parties, after agreeing to settle the 
suit of 1885 on the footing that they were each to 
take a balfshateof thelands involved in thatsuit 
and also a half share of the lands now in dispute, 
had informed the learned Judge that these were 
the terms of the compromise, and had invited 
him, by reason of such compromise, to.dispose of 
the conclusions of the suit of 1886, their Lord- 
ships ECO no reason to doubt that tbe order of the 
learned Judge, if it bad referred to or narrated 
these terms of compromise, would have been 
judicial ovidenco, available to tbe appellant, that 
the re?poudents had agreed to transfer to her the 
moiety of land now in dispute. But their Lord¬ 
ships are unable to find that any snch courEe 
was taken either in tbe razinaraah or in the 
judicial order which gave effect to it.“ 

I take it that their Lordships meant 
that there was no express incorporation 
of the union of agreement in the razi- 
namah, nor was there any express incor¬ 
poration of it in tbe decree of the Court, 
for the simple reason that it was 
brought to the mind or knowledge of the 
Court to enable it to make any order 
with regard to it. However the decision 
of their Lordships certainly suggests 
that if tho union of agreement had been 
incorporated in tbe decree of the Court, 
as it might well have been, then even 
though it dealt with matters outsi^de the 
scope of the original suit in i8b5, U 
would have been admissible m evidence 
without registration by reason^ of the 
union of agreement having been incorpo¬ 
rate! in tho Court’s order or decree. In 
this case before us tbe facts are other- 
wise The wholocompromise was brought 
to tho knowlelge of tho Court; the Court 

recorded tho entire compromise on the file. 

and mado a decree in terms of tbe coro- 
nromiao without any limitation and so 
far as it could; if the Court believed that 
the compromise did deal with matters 
outside tho scope of the suit, it performed 
its duty as provided by S. 375 of the old 
Civil P. C , leaving it to the parties, 
if necessary, to enforce that agreeinent 
either by a separate suit or by any other 
way they might be advised. ^ , 

But is this compromise inadmissible 
in evidence in this suit? In support of 
the plaintiffs’ case Mr. Pugh contends 
that it is. To our mmd it clearly is ad- 
missi’cle in evidence because the docu¬ 


ment is duly incorporated in the decree 
of the Court, and by reason of such incor¬ 
poration it is a matter of judicial evi¬ 
dence, being a document embodied in the 
decree or order of the Court in a properly 
constituted judicial proceeding. ^ There 
are many authorities dealing with the 
point which arises for our determination 
in this respect and the preponderating 
weight of judicial authority strongly sup¬ 
ports the conclusion at which we have 
unanimously arrived. The strongest case 
that can be obtained in favour of Mr. 
Pugh’s argument is the case reported as 
Bavula Parti Chelamanna v. Bavula 
Parti Bama Bow (10). That case was de¬ 
cided in the year 1911. But that decision 
has gone further than any other decision 
that has been reported since the case re¬ 
ported as Bindesri N&ik v Qanga Saran 
Sahu (7) was decided, and that decision 
is to this effect. That unless the decree 
or order of the Court expressly ^ incorpo¬ 
rates verbatim the entire provisions o 
tbe compromise, it becomes inadmissible 

in evidence unless registered. ^ t u • 
The whole current of authority both in 
the Madras High Court, in which Court 
the case cited was decided, and in the 
Punjab and recently in Calcutta has all 
tended in one direction, viz., to give these 
two decisions of the Privy Council a fair 
and liberal construction; and where the 
compromise is referred to and is lacorpo- 
rated in the order of the Court or is filed 

by wav of petition in tbe proceedings then 
it is within the protection provided by 

Cl. (o), sub-S.(2),S.17, Beg.stration Ao^ 
There are two cases reported in this 
Court, one in Bissesioar v. Mahadeo 

Pahan (ll), the decision of 
and the other a more recent case of Kara 

Mian V. Tejo Mian (12). 

was a decision of my learned colleague 

Chapman, J.. sitting with 
sad. J., both Judges there held that it 
was necessary to give the two decisions 
of the Privy Council cited above a fair 

and liberal interpretation. 

But viewing the authorities as a ^"0^® 
they may he arranged as follows; Those 

upon the side of admitting this compro- 

mise in evidence without being registered 
number about 16, while on the other hand 
as against the admission of such a docu¬ 
ment in evidence there are only four. 
Tbe cases which tend to support,^ and 

wh^ch do in fact s opp_ort 
(iO) [1911] 33 Mad» 4G=12 I. 0. 317. 
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in evidence of such a compromise with- 
out registration are to be found reported 
as Bindesri Naik v, Qanga Saran 
Saku (7), Pranal Anni v. Lakshmi 
Anni (9), Raghubans Marti Singh v. 
Mahahir Singh (3 3), Bisseswar Ramv. 
Mahadeo Pahan (11), Karu Mian v. 
Tejo Nian (12), Natesan Chetty v. Vengu 
Nacliiar (8), Rustam AH Khan v. 
Gaoura (14), Janardan Missir v. Janki 
Koer-iX5), Ambica Charan Sker Kaibarta 
V. Srinath Dutta (16), Sellappa Koun. 
dan V. Gurumoorti (17), Sankaravelu 
Pillai V. Muthusami Pillai (18), Mani- 
ckammal v.Rathnama (19), Robert Skin¬ 
ner V. James Skinner (20) Murlidhar 
V. GobindRam (21) and Joe v. Jairnal 
Singh (22). 

There is one other case, namely, Pala- 
valasa Appalasivamy v. Dantaluri Nara- 
yana (23). This case seems to have gone 
further than any other case, because in 
that case the particular compromise was 
not recorded in any proceeding in the 
Court. The parties intended that it 
should have been recorded, and because 
that was the governing intention, the 
High Court of Madras held that it was 
admissible in evi<lenoo without registra- 
tion. Without committing ourselves to 
the accuracy of that decision, we only 
desire to refer to it for the purpose of 
showing that the trend of the modern 
decisions even in the Madras High Court 
has been consistently and persistently 
opposed to the authority and accuracy of 
the decision reported as Ravula Parti 
Chelamannav. Ravtda Parti Rama Roio 
(10) and that case can, having regard to 
the recent current of authority which has 
prevailed in all High Courts since 1911, no 
longer be regarded as subsisting law. It 
is unnecessary for me to go through all 
those oases in detail. We have read them 
and analysed them and we have applied 
their principle as a guide for our deter¬ 
mination with regard to the facts of this 

(11) [10161 1 P. L J. 208=36 I. C. 290. 

(12) [10211.3 P. L. J. 43=13 I. C. 232. 

(13) [1005] 28 All. 73. 

(14) [1911] 33 All. 728=12 I. 0. 100. 

(15) A. I. U. lOU Cal. 566=22 1. C. 087. 

(16) [1013] 10 I. C. 551. 

(17) A. I. U. 1915 Mid. 500=26 I. C. 700. 

(18) [1015] 31 I. C. 260. 

(19) A. I. R. 1914 Mad. 20=22 I. C. 35. 

(20) [1015] 91 r. R. 1015=31 I. O. 537. 

(21) A. r. R. 1014 Lih. 131=20 1.0.817 = 20 
P.R. 1914. 

(22) [1915] 29 r. C. 311. 

(23) [1016] 84 I. C.446. 


case. These authorities have been cited 
at the Bar at length, and it could serve 
no useful purpose to refer to them in 
detail. 

On the other hand the cases which 
support the argument put forward by 
Mr. Pagh are to be found reported as 
Gurdeo Singh v. Chandrika Singh (24) 
Ravula Parti Ohelamanna v. Revula 
Parti Rama Row (10), Kashi Kunbi v. 
Sumer Kunbi (25), and Janardan Missir 
v. Janki Koer (15). With regard to the 
decision in Gurudeo 'Singh v. Chandrika 
Singh (24), we desire to say, with profound 
respect to the learned Judges who decided 
that case, that in our opinion having regard 
to the line of recent authority already 
cited, that the decision in that case can 
no longer be regarded as a correct inter¬ 
pretation of the law touching the question 
arising for our determination in this 
appeal. There is however just one case 
which I think it necessary to refer to and, 
that is the case reported as Arnhica 
Charan Sher Kaibarta v. Srinath Dutta 
(16). The decision in that case was the 
decision ol Sir Ijawerence Jenkins 
C. J. and it is of importance, because that 
distinguished Judge did not follow the 
authority of the decision reported as 
Gurdeo Singh v. Chandrika Singh (24), 
bub adopted the line of authority estab¬ 
lished by Natesan Chetty v.VenguNachiar 
(8), following the two decisions of the 
Privy Council referred to and thereby 
receding from the uncertain and varying 
law previously laid down in some antece¬ 
dent decisionsin theCalcubtaHigh Court. 
The learned Chief Justice in that case 
distinctly laid down that where a com¬ 
promise which deals with matters within 
the scope of the suit and outside the sco[)e 
of the suit in which the compromise was 
effected, and the compromise is recorded 
on a petition duly ffled, it is evidence in 
a judicial proceeding and therefore ad. 
missible in evidence in a subsequent suiti 
and is exempt from liability to registra-i 
tion. That disposes of the question of 
registration and the admissibility of tire 
compromise in evidence in this Court. 
There is only one other matter to Ira 
considered relative to the conduct of the 
parties subsequent to the compromise 
being effected, for the i)urpo3e of showing 
that the plaintiff’s have consistently re¬ 
cognized the compromise, and are thereby 

"(24) [1900] 36 Gal. 103=1 I. O. 013. 

(25) [1910] 32 All. 20G=5 I. 0, 234. 
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estopped now from denying its validity, consent of all the parties to that suit the 


The defendant in theSuit No. 8 of 1901 
failed to pay the balance of the decretal 
amount of Es. 500 that was due to the 
plaintiffs; and the plaintiffs in that suit, 
who were the lessorsof the lease of 1895, 
immediately proceeded to issue execution 
on foot of the decree, thereby adoptingthe 
decree. But when the execution came to 
be levied the defendant paid up the 
amount due and Bndingthat there was an 
error in the petition for leave to issue ex¬ 
ecution, the defendant wisely asked the 
plaintiffs to have the form of the petition 
corrected or amended so that it might pro¬ 
vide that the rent as stated therein should 
be amended so as to conform with the 
terms of the compromise. Accordingly by 
Ex. L the necessary amendment was made 
in the application of the plaintiffs. This 
was an act done by the plaintiffs openly 
and notoriously recognizing the validity 
and operative effect of the compromise 
that \Yas made between the parties. As I 
have said, in 1900 a permanent lease was 
granted by the plaintiffs to oneHansamal. 
It became necessary for him to sue the 
defendant in the year 1906 for the rent due 
under the lease of 1895 as assignee of the 
original lesssors; and accordingly this 
person as plaintiff'instituted a- suit against 
the defendant joining as co defendants in 
that suit all the cosharer proprietors or 
their representatives who granted the 
lease of 1895. The suit was framed 
upon the basis that the rent was payable 
as provided by the lease of 1895. The 
defendants came forward and by way of 
defence said: 

“ no: the rent is not payable under the lease but 
is payable under the terms of a compromise tbat 
was e0ected in Suit No. 8 of 1901. 

The defendant in that suit with the 
other pro forma defendants, who were 
the cosharer proprietors under whom he 
derived his title and who vrere parties to 
that suit, consented that judgment should 
be given for the rent not as sued for but 
as provided by the terms of the compro¬ 
mise; and accordingly the antecedent com¬ 
promise of 1901 was set out in the de¬ 
cree in that suit and was acted on. arid 
which decree is referred to as Ex. N in 
this case. Thus the plaintiffs’ assignee 
in suing the defendant sought to esta¬ 
blish his liability in the presence of the 
present plaintiffs for rent under the lease 
of 1695 and in the year 1906 the claim 
in that suit was filed and by common 


compromise effected in 1901 was un¬ 
equivocally recognized and established. 
The defendant having succeeded in that 
suit proceeded to deal with the property 
in the colliery as he thought fit; and he 
accordingly sub.leased the lands to one 
Mr. Gbose. setting out in express terras 
in the lease to Mr. Ghose the fact that 
the rent as provided by the original lease 
bad been altered and that henceforth he 
was liable to pay only the rent agreed on 
by the compromiss. "When the defen¬ 
dant was subletting to Mr. Gbose he in¬ 
tended to exact from him a higher rent 
than the defendant himself had to pay* 
The lease to Mr. Ghose is to be found at 
p, 35 of the paper-book (Ex. D), and that 
document sets out concisely the terms of 
settlement which were conclusively esta¬ 
blished by the suit of 1901. Therefore 
the defendant relying in good faith on 
this compromise, acted upon it as a bin¬ 
ding agreement between himself and the 
plaintiffs in this suit who were parties 
to it. In our opinion beyond a shadow 
of doubt the plaintiffs, so far as the 
adult plaintiffs are concerned other than 
Girish and Narhari, are conclusively 
estopped and barred from disputing now 
the validity of that compromise. 

I have dealt with all the matters which 
seem to me of importance in this case as 
submitted for our consideration, and ac- 
cordingly wo think that thoso appeals 
must succeed. We accordingly allow 
these appeals with costs in this Court. 
The result will baas follows: That m 
Suit No. 243 of 1915 and Appeal No. 292 
of 1915, the plaintiffs will have judg¬ 
ment for royalty and commission on the 
basis of the compromise, dated lOth 
March 1902 with proportionate costs in 
the Court of the Subordinate Judge. In 
Suit No. 235 of 1913 and Appeal No. 
293 of 1915 the plaintiffs will have judg¬ 
ment for royalty and commission upon 
the basis of the compromise dated lObh 
March 1902 with proportionate costs in 
the Court of the Subordinate Judge. In 
Suit No. 36 of 1913 and Appeal No. 230 
of 1915, the plaintiff Shambu Nath will 
be entitled to judgment in respect of his 
share of the royalty and commission upon 
the basis of the compromise of lObh 
March 1902, and the plaintiffs Girish 
and Narhari in that suit will be entitled 
to royalty and commission in respect of 
their three-annas share on the basis of 



I 


Charu Chandra v. Sambhu Nath (SB) (Chapman, J.) Patna 619 


1918 

the royalty and commission payable under 
the lease of' 19th April 1895 with pro¬ 
portionate costs in the Court of the 
Subordinate Judge. These appeals are 
consequently allowed and the plaintiffs 
will pay the defendant his costs in this 
•Court. 

Chapman, J. — I agree. The novel 
feature of this case in respect of which 
there was no express authority Ts this 
The Subordinate Judge in dealing with 
the compromise of 1902 remarked that 
the terms of the lease had also been 
changed but that that was no part of the 
subject-matter of the suit. The ques¬ 
tion raised is whether, where a Court 
excludes a portion of a compromise ex¬ 
pressly from the decree, the compromise 
is nevertheless exempted from registra¬ 
tion, It appears to me, having regard 
to the judgment of their Lordships of the 
Privy Council in the two cases reported 
as Bindesri Naik v. Ganga Saran Sahu 
(7) and Pranal Anni v. Lakshmi Anni 
•(9), that it makes no material difference 
whether the Court remarks that a por- 
tion of the compromise forms no part 
of the subject-matter of the suit or 'not. 
In tlie 6rst case their Lordships were 
dealing with petitions for adjournment 
which had been filed in the course of an 
application for foreclosure made under 
the old Eegn. of 1806. The High Court 
when dealing with the case had held that 
the mortgage bond did not provide for 
post diem interest, but they had held 
that by reason of the petitions for ad¬ 
journment in which both parties joined, 
the registered mortgage bond had been 
varied. In replying to the contention 
that these petitions were not admissible 
for want of registration they had held 
that the practice of the Court was to re¬ 
ceive statments of accounts for the pur¬ 
poses of making orders upon them, and 
that these statements were admissible in 
evidence although they created charges 
upon immovable property and were not 
registered. In dealing with the appeal 
their Lordships held that the High Court 
was wrong in their interpretation of the 
registered bond. They held that the 
bond had provided for post diem interest 
but they went on to say in effect that 
they agreed with the .Judges of the High 
Court in holding that these petitions for 
adjournment read with orders upon them 
were admissible in evidence, although 
they created or might have created charges 


on immovable property and although they) 
were not registered. It follows from 
this decision very clearly that in order 
to bring a case within the proviso to 
S. 17, Registration Aot, it is permissible 
to look not only to the order of the Court 
bub also to look at the pleadings which 
resulted in that order. The orders 
passed in the course of the proceedings 
of the application for foreclosure were 
apparently orders merely adjourning the 
case and would by themselves give no 
intimation as to the contents of the peti¬ 
tions which resulted in the order. I 
read their Lordships' judgment to mean 
that in such a case it is permissible to 
look at the petitions which resulted in 
the order of the Court for adjournment 
and to draw the inference which naturally 
would follow from a perusal of those 
petitions; and if they afford proof of an 
agreement creating a charge, the agree¬ 
ment would be given effect to although 
ordinarily such agreements require to be 
registered. In the other case reported 
as Pranal Anni v. Lakshmi Anni (9) 
their Lordships of the Privy Council 
were dealing with a compromise relating 
partly to properties outside the scope of 
the suit in the course of which the com¬ 
promise bad taken place. They say that 
if the entire compromise bad been placed 
before the Court and the Court had been 
invited by reason of the compromise to 
dispose of the suit and if the order so 
obtained bad referred to or narrated the 
terms of the compromise, the order would 
have been evidence of the agreement al¬ 
though not registered. It is manifesti 
that their Lordships cannot have con¬ 
templated that the order would havej 
actually given effect to matters outside; 
the scope of the suit. 

They contemplate merely that the 
order would have referred to or narrated 
(not given effect to) the terms of the 
compromise and that the Court would 
have been invited to dispose of the con¬ 
clusions of the suit and of those only. 
I infer from the judgments of Lord 
Watson in these two cases that where a 
suit is properly adjusted but the adjust- 
roent consists partly of an agreement 
relating to matters outside the scope of 
the suit, if the entire compromise is laid 
before the Court and the Court is invited 
in consequence to dispose of the suit and 
the Court does dispose of the suit accor¬ 
dingly, then the agreement is exempt 
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from registration under the Registration 
Act, although the decree deals only with 
the subject-matter of the suit and does 
not deal with the portion of the compro¬ 
mise which lies outside the suit. In 
jaccordance with the view which I take 
lof their Lordships’ judgments in the two 
jcases to which I have referred, it ap- 
'peais to me to make no material differ- 
;ence whether the Court notices that a 
portion of the compromise is outside the 
subject-matter of the suit or not. The 
only limitation of the rule laid down by 
Lord Waston appears from the words 
used by him in the case reported as 
Bindesri Naik v. Ganga Saran Sahu 
(V). The proceedings must be proper and 
they must not be fictitious or collusive 
and they must be regular and in accor- 
dance with law. In so stating the rule 
I have not in my mind the question of 
leases or gifts of immovable property. 
It is possible that the rule is not applica¬ 
ble to them. lu my opinion the agree¬ 
ment with which we are dealing in the 
present case was not a lease. 

I concur that the matter should be 
disposed of in accordance with the judg¬ 
ment of my learned brother. 

Imam, J. —I concur. 

v.S./K.K. Apj)eals allowed. 
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MULLICIC AND THORNHILT;, -T.T. 
Mohcimmed Abius Salavi —i eticioner. 

V. 

Kamalmukhi and others — Opposite 
Party. 

Civil Revn. No. 25 of 1918, Decided on 
17th May 1918, from order of Sub- 
Judge, Bhagalpore. D/- 21st November 

1917. 

(a) Civil Ps C. (1908). O. 32, R. 4 (2)— 
Guardian ad litem alone is entitled to re- 

present minor, ^ « 

Order 32, R. 4 (2), requires that when a guar¬ 
dian has been appointed by a competent autho¬ 
rity that guardian alone is entitled to represent 
the'minor unless the trial Court considers that 
the appointment of another guardian will be to 
the welfare of the micor. IP 521 C Ij 

(b) Civil P. C. (1908). O. 32, R. 4 — Error 
in procedure of appointment of guardian ad 
litem—H>gh Court will not interfere, 

- The appointment of a guardian of a minor for 
purposes of suits is really a question of pro¬ 
cedure and an error in matters of procedure is 
not G^nerallv revisablo under S, 115, P. C. 

^ ^ [P 521 C 2] 

(c) Bengal Court of Wards Act (1879), 
Ss. 5, 6 (e) and 35—Suit on contract against 
disqualified proprietor under Court of 


Wards—Manager of Court of Wards is not' 
necessary party. 

Where a Court of Wards is in possession of 
the property of a disqualified proprietor under 
S. 6 fe), a suit brought against such a proprietor 
based upon contract may proceed without caus¬ 
ing the defendant to be represented by the 
Manager of the Court of Wards. Also a suit for 
a declaration of title to or for recovery of pos¬ 
session of property which is not in the actual 
possession and disposal of the Court of. Wards 
under S5. 35 and 6 .of the Act, may proceed 
against the proprietor alone. LP ^22 C Ij 

FaJfhruddin —for Petitioner. 

Manuk Jageriiath Prasad^ Murari 
Prasad, Ram Prasad and V. N. Sircar 
—for Opposite Party. 

Mullick, J . — This is an application, 
for the exercise of our revisional jurisdic¬ 
tion under S. 115, Civil P. C. The facts- 
are these: 

A gentleman named Luchmi Prasad 
Singh had certain properties. One of 
these properties called the Bahadurpur 
estate he gave by will to his grandson 
Ram Bahadur Singh. Another property 
called the Sbankarpur estate be gave by 
will to his second son Udit Narain Singh* 
After his death there were disputes bet¬ 
ween the members of the family, and by 
an ekrarnamah it was settled that Ram 
Bahadur Singh should keep possession of 
the Bahadurpur estate and Udit Naram 
Singh should keep possession of the 
Shankarpur estate, subject to the arrange¬ 
ment that upon the death of either of 
them the other should succeed to hie 
property. In 1907 Ram Bahadur Singh 
having applied to become a disquMified 
proprietor under S. 6, Court of Wards 
Act, the Court took possession of the 
Bahadurpur estate under 01. (e; -of that 
section. Similarly in 1908 the Court of 
Wards took possession of the Shankarpur 
estate on behalf of Udit Narain Singh. 
Ram Bahadur Singh died in January 1917 
leaving two widows, who have now insti¬ 
tuted a suit for declaration of title to 
the Bahadurpur estate. In the body of 
the plaint it is stated that no prayer for 
possession is made but in the relief por¬ 
tion there is a prayer for possession if 
the Court considers that the widows 
have been dispossessed by the Court of 
Wards. 

It is necessary to notice that after 
Ram Bahadur’s death'the Court of Wards 
took possession of the Bahadurpur estate 
noton behalf of Udit Narain Singh, but 
under S. 13, Court of Wards Act, which 
authorizes the Court to retain posssssion. 
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of an estate if the succession to it is dis¬ 
puted until the right to possession of the 
olaioQant has been determined by a com¬ 
petent civil Court. In the suit just 
mentioned UditNarain Singh’s minor son 
Lioliteswar Prasad • Singh was impleaded 
as a co-defondant. On 12th September 
1917, the Subordinate Judge appointed a 
pleader of his Court as the guardian ad 
litem of this minor as the father, Udit 
Narain Singh, had refused to act in the 
'suit on his behalf. On 16th September 
the manager of the Shankarpur estate, a 
gentleman named Abdus Salam, made a 
petition to the Court asking that he and 
not the pleader should be the guardian 
ad litom of the minor boy. He also con¬ 
tended that he was entitled to represent 
Udit Narain Singh by reason of S. 61, 
Court of Wards Act (Act 9 of 1879). The 
Subordinate Judge refused the prayers of 
Abdus Salam and confirmed the appoint¬ 
ment of the pleader. The Court of 
Wards through Abdus Salam have now 
made this application for the exercise of 
the revisional jurisdiction of this Court. 

The plaintiffs are represented before us 
by Mr. Manuk, Udit Narain Singh, the 
father, by Mr. Murari Prasad and the 
minor by the Deputy Registrar through 
Mr. D. N. Sircar. 

Now the first submission that has been 
made is that whatever may be the case 
as regards Udit Narain Singh, the learned 
Subordinate Judge is bound to appoint 
the Court of Wards Manager as the 
guardian of the infant. Now it is not 
clear whether the Court of Wards has 
yet taken charge of the person and pro¬ 
perty of the infant ; if it has done so the 
Court of Wards would be entitled under 
O. 32, R. 4, sub-Cl. 2, to demand that it 
should represent the minor. Thesecbion 
requires that when a guardian has been 
appointed by a competent authority, that 
guardian alone is entitled to represent 
the minor unless the trial Court considers 
that the appointment of another guardian 
will be to the welfare of the minor. As¬ 
suming that the Court of Wards in this 
case is the guardian duly appointed under 
S. 7, Court of Wards Act, in respect of 
the minor the ({uestion is whether the 
learned Subordinate Judge has exercised 
a proper discretion in appointing the 
pleader and in refusing to appoint the 
Manager of the Shankarpur estate as 
guardian of the minor. 


Now this is a pure question of discre¬ 
tion, and at the outset we are met with 
the difficulty that in such a matter we 
cannot exercise our powers of revision. 
The Subordinate Judge upon the mate¬ 
rials before him was satisfied that the 
pleader would be the best guardian to 
look after the interests of the minor and 
we cannot interfere with his discretion 
in this matter. Moreover, it would seem 
upon the facts before us that the learned 
Subordinate Judge had very good reason 
for not appointing the Manager of the 
Shankarpur estate in this case. The Court 
of Wards having taken possession of the 
Bahadurpur estate as a stake-holder 
seems to be financing both the plaintiffs 
and the defendants, and it is quite clear 
that in such a state of affairs it cannot 
look after the interests of the minor as 
satisfactorily as a guardian who has no 
duty whatever towards the plaintiffs. On 
that ground alone, therefore, the learned 
Subordinate Judge would seem, in my 
opinion, to have been right in refusing to 
appoint Abdus Salam, guardian of the 
miner. Then again the appointment of 
a guardian of a minor for the purpose of 
suits is really a question of procedure, as 
has been held by their Tjordships of the 
Privy Council in Walian v. Danke 
Behari Pershad Singh (1), and an error 
in matters of procedure is not generally 
revisable under S. 115, Civil P. C.j 
Therefore, so far as tho minor is concern¬ 
ed, the petitioner before us has no just 
cause for complaint. 

Mr. Murari Prasad on behalf of the 
father contends that if the Manager 
is nob appointed then he must bo ap¬ 
pointed the guardian ad litom, and ho 
submits that he declined to act in tho 
Court below only for tho reason that he 
was under the impression that as a dis¬ 
qualified proprietor he was not competent 
in law to act as guardian ad litom in a 
civil suit. Here again a question of dis¬ 
cretion arises. If tlio learned Suberdinate 
Judge was of opinion that tho pleader 
was the best person to represent the 
minor, he was at liberty to disregar.l the 
claims of the father and to appoint tho 
pleader. Tho welfare of tho minor was 
tho only consideration that could really 
operate in the matter. Wo now pass on 
to the question of the representation of 
Udit Narain Singh. If S. 51, Court of 
Wards Act, is mandatory, then the Mana- 

(1) (1903J 30 Cal. 1021=30 I. A. 162 (P. O.). 
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ger must; be entered as the guardian ad 
litem of the disqualihed proprietor. It 
is urged by Mr. Fakhruddin that the 
Court should have compelled the plain¬ 
tiffs to describe Udit Narain Singh as a 
ward of Court and to direct that he be 
represented in the suit through Abdus 
Salam, the Manager of the Shankarpur 
estate This brings us to a consideration 
of the terms of S. 61 of the Act. Now the 
section itself is enacted in very wide 
terms and if it were to stand alone, it 
would seem that the contention of the 
learned vakil for the petitioner before us 
must prevail. Judicial decisions have 
however considerably restricted the very 
wide meaning which is sought to be 
attached to the section, and it now seems 
to bo settled that where a Court of 
Wards is in possession of the property of 
a disqualified proprietor under S. 6. 
iGl. (e) of the Act, a suit brought against 
such a proprietor based upon contract 
may proceed without causing the defen¬ 
dant to be represented by the Manager 
of the Court of Wards. So also has it 
been held with regard to suits for decla¬ 
ration of title to or recovery of possession 
of property that if the suit is in respect 
of property which is not in the actual 
possession and disposal of the Court of 
Wards under Ss. 35 and 5 of the Act, 
then the suit may proceed against the 
proprietor alone. The cases in support 
of these propositions are Dhunput Singh 
V. Shoobhudra Kumari (2), Krishna 
Pershad Singh v. Gosta Behari Kundu 
(3), Tekait Krishna Prasad Singh v. 
Moti Chand (4) and Ananda Kumari 
Dehi V. Durga Mohan Chucherbuttyib). 


If therefore the Court cf Wards had 
been in possession of the Bahadurpur 
estate on behalf of Udit Narain Singh 
alone, then it would have been entitled 
to demand that Udit Narain Singh should 
be sued, nob in person, bub through the 
Manager; but holding the property as a 
stake-holder and as a trustee on behalf of 
the true owner, in my opinion the Court 
of \Vards cannot claim the benefit of 
S. 51 of the Act. Moreover, in this case 
it has been contended that the suit is 
really based upon contract, namely, the 
okrarnamalj, made in Ram Bahadur s life- 


(•2) L18821 8 Cal. G20. 

(3) [1007] 5 C. L. J. 434. 

(4) L1013J 40 Cal. 035=19 I. C. 296=40 I. A. 
190 (P. C.). 

(5) [1910] 32 I. C. 1. 


time, and that in such a suit it is quite 
sufficient to sue Udit Narain in his per¬ 
sonal capacity. The case of the plaintiffs 
is that they cannot be deprived of their 
life-interest as Hindu widows merely by 
a personal arrangement made by the male 
members of the family. Whether this 
contention really goes to the root of the 
matter or not it is unnecessary to deter¬ 
mine. The first ground, namely,' the 
possession of the Court of -Wards on be- 
half of the true owner and not on behalf’ 
of Udit Narain Singh seems to me to be 
sufficient for the disposal of the conten¬ 
tion before us. In my opinion the-learned 
Subordinate Judge was right in refusing 
to allow Udit Narain Singh to be des¬ 
cribed as a ward of Court and to be sued 
through his Manager Abdus Salam. The 
result therefore is that the petition must 
be dismissed with costs. The plaintiffs 
who are represented by Mr. Manuk will 
be entitled to their costs from the peti¬ 
tioner. The disqualified proprietor Udit 
Narain Singh will be entitled to no costs, 
because his only substantial contention 
before us, namely, that he should be 
appointed the guardian of his son, has 
been disallowed. Then as regards the 
costs of the vakil, who has been instruct¬ 
ed by the Deputy Registrar, who is the 
guardian ad litem of the minor in these 
proceedings, no orders are necessary as 
he has already received his costs from 
his client. Hearing fee Rs. 32. 

Thornhill, J .—I agree. 

V.S./R.K. Petition dismissed. 
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Roe and Jwala Prasad, JJ. 

Band Bahadur Singh —Appellant. 

v. 

Deonandan Prasad Singh and another 
—Respondents, 

Misc Civil Appeal No. 108 of 1917, 
Decided on 4th January 1918, from order 
of Sub.Judge, Monghyr. 

Mortgage—Sale in execution of decree on 
prior mortgage—Right, title and Interest of 
mortgagor and subsequent cncurDbrances of 
same mortgagee are extinguished. 

The sale in execution of a decree on the basis 
of a prior mortgage destroys the right, title and 
interest of the mortgagor in the property aud 
extinguishes all encumbrances subsequent to the 

mortgage. . 

A mortgaged the village K to the plaintiffs 

and subsequently by a second mortgage mort¬ 
gaged the villages A' and B to the plaintiffs. The 
latter obtained decrees on their mortgages and 
in execution of the decree on the prior mortgage 
brought to sale and purchased the village A. 
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^Subsequently they sought to enforce the decree 
on the second mortgage against the village B 
•alone. Defendants, who were the purohasots of 
■the equity of redemption in village B, objected 
to this: 

Held', that the second inoumbrance on K. 
having been destroyed by the sale in execution 
of the decree on the prior mortgage, the mort¬ 
gagees were entitled to enforce the whole of 
their debt upon the remaining security. 

^ [P 528 O 2] 

Shivanandan Rai —for Appellant. 
Jagannath Prasad and Nirsu Narain 
Sinha —for Respondents. 

Judgment. —The facts.of this case are 
that one Ajodhia Prasad Singh was .the 
owner of two villages, Kalyanpur and 
Balebpur. He mortgaged Kalyanpur to 
one Dand Bahadur and subsequently by 
a second mortgage mortgaged both vil¬ 
lages to the same Dand Bahadur. Dand 
Bahadur sold these mortgages to the res¬ 
pondents, who have obtained a decree 
upon them and have in execution of the 
decree on the prior mortgage brought to 
sale and bought in Kalyanpur. The de¬ 
cree upon the second mortgage directs 
that both villages be sold in satisfaction 
of the decree, but that Kalyanpur should 
be sold subject to the prior mortgage lien 
which had at the date of the decree not 
ripened into a sale in execution. The 
appellants have purchased the equity of 
redemption in village Balehpur. The 
respondents now seek to bring to sale 
Balebpur only. The appellants object 
that Balehpur could not alone be sold 
since under the decree both properties 
had to be sold. The learned Subordinate 
Judge has disallowed this objection. An 
appeal is therefore made to this Court on 
the ground that under S, 82, T. P. Act, 
any assets left of the village Kalyanpur 
after the respondent’s auction iJurchase 
should be held liable to contribute to the 
mortgage-debt and that therefore before 
execution could proceed against Balehpur 
there should be a deduction from the 
amount due under the decree of the sum 
for which Kalyanpur was liable. In 
support of this contention reliance is 
placed on the case of Ponnusami J/u- 
daliar v. Srijiivasa Naickan (l) and 
Mahomed Taki liaza v. W. A. Thomas 
(2). These two cases are not in point, 
for in each of them the sales whereby the 
property liable upon the prior mortgage 
had passed out of the hands of the mort¬ 
gagor were private transactions. In the 

(2) lI^OG: 4 C I. J. 317. 


case before us the property was taken out 
of the hands of the mortgagors in execu¬ 
tion of a decree upon a prior mortgage. 
The effect of such an execution is to destroy 
the right, title and interest of the mort¬ 
gagor in ‘’the property, and to extinguish 
all encumbrances subsequent to the mort¬ 
gage. The second encumbrance on Kalyan¬ 
pur having been destroyed, it is open to 
the mortgagees to enforce the whole of 
their debt upon the remaining security. 
It is to be noted that in the case of Bohra 
Thakur Das v. Collector of Aligarh (3) 
their Lordships say ; 

“As Kachaura was sold and purchased by 
Nand Kishore in execution and part satisfaction 
of a decree obtainad on the prior mortgage of 
1868. the Courts in India properly overruled the 
appellant’s contention (which is in fact the con¬ 
tention new set up before us) which has not 
been pressed before this 'Board. Agrana there¬ 
fore is DOW liable for the entirety of the mort¬ 
gage debt.” ^ 

Thera is no substance in the appellants 


contention that Kalyanpur is in any sense 
liable for the debt upon the subsequent 
mortgage. There is no ground upon which 
they can reasonably object to the execu¬ 
tion proceedings desired by the decree- 
holder. The appeal is dismissed with 
costs, hearing fee in accordance with the 
scale laid down. 

V.S /r.k. App eal dismissed. 

(3) [1910) 32 All. 612=7 I C. 732=37 I. A. 1S2 
(PC.). 
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JwALA Prasad, J. 

Bundi Singh and oi/iers - Accused—Pe- 
titioner. 

V. 

Emperor—Opposite Party. 

Criminal Revn. No. 56 of 1918, Decided 
on 6th March 1918. from an order of De- 
Duty Magistrate, Palamau. 

^Criminal P. C. (1898), S. 522—Disposses¬ 
sion must be accompanied by criminal force 
and as result of criminal force—Mere show 
of criminal force is not sufficient. 

The dispossession contemplated by S. 522 must 
ba accompanied by crimioal force aud as a re¬ 
sult of the ciimiual force used, and the mere 
show of criminal force is not enough for an 
order under that section. The foundation of an 
order under S. 622 should be the lindiug of the 
Court to the ©fleet that the person in ivhoso 
favour the order is made has been dispossessed 
of a specific property by use of criminal force, 
which forms tfio material ingredient in the mat¬ 
ter of criminal conviction. [L’ 523 (J 2] 

Akhari and Uarihar Prasad Sinha — 
for Petitioner. 

Judgment. —We are concerned in this 
case only with the order under S. 522, 
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Criminal P. G. passed by the Deputy Ma¬ 
gistrate of Palamau, directing that the 
disputed Bhunder be restored to the pos¬ 
session of the complainant Mr. De. The 
order was passed on a conviction of the 
petitioners under Ss. 143 and 379, I. P. 
C. On appeal the Judicial Commissioner 
of Ranchi set aside the conviction under 
S. 379, on the ground that the charge of 
theft laid by the complainant’s servants 
was exaggerated and was nob true. The 
conviction under S. 143 was however up¬ 
held. There is no reference to the order 
under S. 522 by the Judicial Commis¬ 
sioner in his judgment and hence that 
order of the Deputy Magistrate remains. 
The petitioners have therefore come to 
this Court aggrieved by the said order 
of the Deputy Magistrate. The convic¬ 
tion under S. 143 is based upon the fol¬ 
lowing finding of the Judicial Commis¬ 
sioner, which substantially is also the 
finding of the Deputy Magistrate: 

“1 consider this evidence as establishing the 
fact that Mr. De’s servants were actually in 
posjession of this Bhunder. The evidence fur¬ 
ther satisfies me that the accused after some 
previous threats turned up in a body and threat¬ 
ened all the servants of the Bhunder, whereupon 
the servants left the village and came to Court 
where they lodged a complaint. During the 
interval between their departure and the Police 
coming on the scene, Bundi Singh (one of the 
accused) again established himself in possession 
of the pliunder.” 

The above finding clearly shows thaf* 
the dispossession took place subsequent; 
bo the complainant's servants having left 
the village and gone to the Court to com¬ 
plain of the offence under S. 143 of theft 
committed by the petitioners. There is 
no finding that the dispossession took 
place during the course of the offence 
under S. 143 of which the petitioners 
wore convicted. Tliere is aUo no finding 
that the dispossession took place on ac- 
count of any force having been used by 
the petitioners. The conviction under 
S. 143 in itself is nob one which is atten¬ 
ded by “'criminal force.” The common 
object mentioned in the charge under 
S. 143 is to bake forcible possession of 
the complainant's master’s Bhunder and 
to remove the grains stored therein. The 
offence under S. 143 is not necessarily 
attended by the ‘ criminal force” and in 
this particular case there is no finding 
that it was so attended. No "criminal 
force,” as defined in Ss. 349, 350, Crimi¬ 
nal P. C. was at all held to have been 
used by the petitioners. It was held so 


far back as in Mohunt Luohmi Dass v. 
Pallat Lall (l) that 

“the foundation of an order under S. 634 (cor¬ 
responding to the present S. 522) should be the 
finding of the Court to the effect that the person 
in whose favour the order is made has been dis¬ 
possessed of a specific property by use of criminal 
force, which forms the material ingredient in 
the matter of criminal conviction.” 

The leading case of Ram Chandra 
Boral Jityandria (2) reiterated thak 
principle. All the High Courts appear 
to be in agreement in respect of the in¬ 
terpretation of the expression used in 
S. 622 “attended by criminal force” and 
later in the section 

“by such force any person has been dispossessed 
of any immovable property.” 

The result of the authorities has been 
that the dispossession must be accompa¬ 
nied by ‘‘criminal force” and as a result 
of the "criminal force” used, and further 
"the mere show of criminal force is not 
sufficient for an order under S. 522. It 
may be mentioned here that the inequity 
of such an interpretation of the section 
and perhaps of the expression used by 
the legislature has been felt by more 
Judges than‘one, notably in the case of 
Chhakoo Mandal v. Emperor (3). where 
the anamoly of the position has been fully 
dealt with. The words in^ the section 
pub a peaceful man, who yields to the 
threats and show of force and gives up- 

possession of a property, to ® 
vantage and hardship. The Pull Bench 
case of Mohini Mohan Chowdhry y. 
Harendra Chandra Chowdhry (4; felt 
that the construction put upon the sec¬ 
tion is too narrow. I may say that 1 
am in full accord with the views of the 
learned Judges who decided the above 
cases and would go further than that and 
bold that the interpretation works as a, 
hardship, but as all the Courts have fol¬ 
lowed it, I feel bound to accept it. More 
so, because the rule of construction of a- 
Statute does not permit a Court to use 
words nob expressly mentioned in the 
section. To give effect to the inequibous 
position felt by the Judges already ad- 
verted to will necessitate^^ the reading 
into the section the words “or by show 
of criminal force.” I therefore in con¬ 
currence with the views held by all the- 
Courts, hold that the order in this case- 
pacapj hv the Deputy Magistrate un^ r 

(1) [18751 23 W. R. Cr. 64. 

(2) [1898] 25 Cal. 434. 

(.3) 1907] 11 0. W. N. 467=5 Cr. L. J. 278. 

(4) 1904] 31 Cal. 091. (P.B.) 
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S. 522 is illegal and witboub juriadiotion. 
It is accordingly set aside. 

v.s./r.k. B^ile made absolute. 
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MULLIOK and ThORNHIIjL, JJ. 
Ilemanigini Debt —Appellant. 

V. 

"Saridas Banerjee —Respondent. 

Appln, in First Appeal No. 182 of 1917, 
Decided on 18th April 1918, 

(a) Civil P. C. (5 of 1908), Ss. 107 and 151 
—Appellate Court can add parties to 
appeal. 

I’oth under S. 107 and under its inherent 
powers conferred by S. 151 of the Code, an 
appellate Court has power to add a party to an 
appeal although he was not a party to the oripi- 
ual suit. IP 526 0 1] 

(b) Probate—Possibility of interest is suffi¬ 
cient to entitle person to become party— 
Party entitled to intervene in lower Court 
is entitled to support will in appellate 
Court. 

Sven the possibility of an interest is sufficient 
to entitle a person to become a party to probate 
proceedings. [P 625 0 2] 

A party who is entitled to inlervene as a party 
to prove a will in the lower Court is also en¬ 
titled to support the will as a respondent in the 
appellate Court. [P 525 C 2] 

Hasan Imam, Muhammad 'Fakhruddin 
and Bimola Charan Sinha — for Peti¬ 
tioner. 

Susil Madhab MuHick, Bulwani 
Sahay, Newal Kishore and Panchanan 
Banerii —for Opposite Party. 

Judgment. —The facts in this case 
appear to be as follows :—One Tlaridaa 
Banerji obtained probate in common 
form of the will of one Kedar Nath 
Banerji. Upon the objection of Hemani- 
gini Df-bi, the widow of Kedar Nath 
Banerji, the executor Haridas Banerji 
was required to prove tVie will in solemn 
form and in spite of a spirited contest 
by Ilemanigini Dehi he succeeded in 
doing 80 . Heraanigini has now appealed 
to this Court against the order granting 
the probate. The present petitioner be¬ 
fore U3, Thaknr Thakurdas, is the head 
of an endowment which under the will 
is entitled to a certain legacy. It 
appears that he was cited as a witness 
in the probate proceedings bub did not 
appear. Ho now applies to us to be 
added as a respondent in the appeal, on 
the ground that he has reason to suspect 
that there is collusion bebwoeu the 
appellant Ilemanigini end the executor 
Haridas and that the appeal will not be 
adequately contested by the executor. 
The application is opposed on behalf of 
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the sole respondent, the executor. The 
appellant Hemanigini is represented here 
by Mr. Hasan Imam and states that 
while she has no objection to the ad¬ 
dition of the petitioner as a party she 
desires to repudiate the allegations which 
have been made with regard to her 
collusion with the respondent Hari Das. 

I thing the applicant had a right bo 
inbirvene in the Probate proceedings. 
Even the possibility of an interest Is 
sufficient to entitle a person to become a 
party to the proceedings [Crispin v. 
Doglio7ii (l)]. The applicant would have 
been entitled under the Probate Act to 
apply for administration and if he would 
have been entitled to so apply, I see no 
reason why he cannot resist an applica¬ 
tion to revoke probate. In Kashi 
Ghundra Deb v. Qopi Krishna Deb (2) 
it was held that a mortgagee had a suffi¬ 
cient interest to entitle him to interveu© 
and to be heard in opposition to an appli¬ 
cation made to withdraw the probate. 
I see no reason why, if the applicant is 
entitled to intervene as a party to prove 
the will in the lower Court, ha is not so 
entitled to support the will as a respon¬ 
dent in the appellate Court. In Gyan- 
ananda Asram. v. Kristo Chandra Muk- 
herji (3) the Court held that under S. 32, 
read with S. 582, Civil P. C., 1882. an 
appellate Court was entitled to add as 
respondents in appeal persons who- were 
not parties to the original suit. In that 
case the grounds upon which the inter¬ 
veners sought to bo added were very 
similar to those in the case now before 
us, and it is alleged that the plaintiff 
and defendant were colluding together 
and thit unless the interveuors were 
made parties, the appeal would not be 
properly contested and that it was neces¬ 
sary tliat the interveners should have 
an opportunity of laying the case before 
the Court of Appeal and supporting the 
decree. 

It has been pointed out by Mr. Hasan 
Imam that S. 582, Civil I’. C., 1882, 
which corresponds to S. 107 of tho pre¬ 
sent Code, does not premit the addition 
of respondents although such power is 
allowed to an appellate Court in exercise 
of inherent powers under S. 151 of the 
present Code, and he relics upon Dioarka 

(1) [18G01 2 S. \V. & Tr. 17. 

(2) [1892] 19 Cal. 48. 

(3) [1904] 8 C. \V. N. 404. 


Hemanigini Debi v. Habidas 
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Nath Bisioas v. Debendra Nath Tagore 
(4). I have not been able to follow the 
reasoning given in the judgment of the 
last case, and it appears to me in conflict 
with the opinion expressed in the later 
decision of the Calcutta High Court to 
winch I have just referred. In any 
event the provisions of the present Civil 
Procedure Code seem to me to be wider 
and to intend that all the provisions 
applicable to suits, including provisions 
for the addition of parties, shall be ap¬ 
plicable to appeals, unless there is.any 
express provision in the Code to the con¬ 
trary or unless it is impossible othersvise. 
In my opinion both under S. 107 of the 
present Code and under its inherent 
powers the appellate Court has power 
to add the intervenor^ although he was 

not a party to the original suit. , 

Mr. Sushil Madhab Mullick, on behalf 
of the executor, objects on the 
that the conduct of the appeal will be 
hampered but I see no force in con¬ 

tention. On the contrary it is admitted 
that the executor is not in funds and 
has already had to apply to the peti- 

tionor for pecuniary assistance. His in- 
tervention therefore will certainly be 
bonebcial. and as for the appellant she 
will have extra security for her costs if 
this application is allowed. We direct 
that the petitioner be permitted to in- 
tervene as a respondent in the appeal 
from 'this day and that necessary amend¬ 
ments be made upon the '^fpord. 

V s./ft.K. Avidi catton allowed. 

'(4 )'[ioooTTg. W. 58. 
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Roe AND J\VALA PRASAD, JJ. 

Dharamdeo Pi^^otiif * ppe- 


iam Prasad Sal* and others- 

dants — Respondents. 

^--MTtnuary from’a d:'- 

DiftriorJudJe. Saran. D/- 0.4th 

vember 1916. S. 27 (b) - 

Pr*^**" performance—Plaintiff pro- 

t for specific ,ub- 

2 **5 bona fide transfer must prove it. 

^uent / exception must prove the ex- 

on th^party aiuping it.lP 526 C 2] 


De- 


Lakhmi Narayan Singh and Bajendra 
Prasad —for Appellant. 

Kulwant Sahay and Nirsu Narayan- 
Sinha —for Respondents. 

Judgment. —In this case the last 
question in issue 5 seems to us to have 
been decided upon an erroneous view of 
the burden of proof. That issue runs^ 
If so whether such contract can P^^®vail 
against the defendant’s sale deed? The 
answer to it is fo be found in S. 27^ 
Cl. (b). The contract would prevail 
except against a transferee for value who 
has paid his money in good faith and 
without notice of the original contract. 
It is, we believe, well settled that a party 
pleading an exception must prove the 
exception. We therefore remana the 
case to the lower appellate Court f 
decision upon the evidence upon ' 

cord of the following issues: (a) Have 

the defendants 1 and 2 

Court a prima face case wh ch it uu- 

rebutted, would show that they were 

transferees for value who h-- 

SThe" iriW oontraet and (b) If such 
a pr^ca facie case has been put before 
the Court have the plaintiffs suooeeded 
in rebutting it either by -oss e.e-.na. 
fcion of the defendants or by 
dencu of their own? Let the Je 

returned with the findings upon these 

Calef^anM ^findings, 

Gobind il/isser—Plaintiff Appe a 

Behari Gape and ''anoi/ter- Defendants 

"Sd& No, 636 ofl9I7 Deoi. 
ded on Ist August 1918, from a decision 

.lionet law 

and can be raised at any stage of a sui^ ^ 

f‘ff n^nde^iai^ E' 'rinafe C^ut 

".?arrnrt'%ltLng'’b it was ^decided b^ 

^^u'^aZad Tamr-ior Appenan^ 
Lalit Mohan Ghose and 
Prasad Jhunjhumoala for Respon 
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Judgment. —The plaintiff is the ap¬ 
pellant. He brought a suit for ejeoting 
the defendants from the lands in suit 
under S. 66, Ben. Ten. Act, after serving 
them with a notice under S. 49, Ben. 
Ten. Act, alleging that they are his under¬ 
tenants. There is also a prayer to recover 
Hs. 26-9-0 the rent of the land as damages 
including cesses and also mesne pro6ts 
from 1322 F.S. up to the recovery of 
possession. The defendants on the other 
hand claimed that they had acquired the 
rights of occupancy tenants and that the 
plaintiff was merely a tenure-holder on 
the basis of a mustajri lease and not an 
occupancy tenant of the land. Thus the 
pleadings of the parties raised the fol¬ 
lowing issues framed by the Munsif who 
tried the case. The issues were: (l) What 
is the status of the plaintiff in relation 
to the jote in suit ? (Issue 4 of the Court 
below). (2) Are the defendants shikmi- 
dars of the plaintiff ? (Issue 5 of the 
Court below). 

The Munsif decided both the issues 
against the plaintiff and held that the 
plaintiff was a tenure holder and that the 
defendants were occupancy raiyats of the 
disputed land. The Munsif accordingly 
dismissed the suit of the plaintiff. The 
plaintiff appealed to the District Court 
and raised the question that the defen¬ 
dants were precluded from claiming that 
they were occupancy tenants and that 
the plaintiff was a tenure-holder inasmuch 
as the status of both the defendants and 
the plaintiff was decided in a previous 
litigation between the parties. In other 
words, the plaintiff contended that the 
plea of the defendants was barred by res 
judicata. Prior to the present suit there 
were two suits brought by the plaintiff 
against the defendants and the conten¬ 
tions of the parties are based upon the 
decisions in those cases. It is therefore 
necessary to give briefly the history of 
thofce two cases. In 1911 the plaintiff 
brought the first suit under S. 66, Ben. 
Ten. Act, for the ejectment of the defen¬ 
dants in the Court of the Munsif of 
Monghyr being Suit No. 48 of 1911. In 
that suit it was held that, 

“the defendants are under-raiyats and the plain¬ 
tiff is the raiyat of the land in suit.” 

Upon that basis a decree for rent was 
made with the direction that 
“if the decree amount be not paid within 15 days 
the plaintiff to get kbas possession of the ioto 
land.” 

The judgment of the Munsif is Ex. 12 


and the decree is Ex. 9. There was no 
appeal from that decree. Apparently the 
defendants paid the amount of the decree 
and hence they were not ejected. Sub- 
sequently the plaintiff brought another 
suit in the same Court for the rent of 
1318 and the first 8 annas kist of 1319,. 
and for ejectment. This suit was num¬ 
bered 123 of 1912. The same Munsif who 
decided the first case held contrary to his 
previous decision that the “defendants 
are under-raiyatsand the plaintiff a raiyat” 
and dismissed the suit. The Munsif did 
not give effect to his former judgment on 
the ground stated by him in the following • 
words: 

“the judgment Ex. 2, shows that the decree for 
ejectment in that suit was based upon the entry 
in the khatian, that is, the defendants are under* 
raiyats and the plaintiff a raiyat but it has now 
been found in this case that the said entry is not 
correct. So I hold that the defendants are not 
precluded from raising this question in this 
suit." 

This judgment is dated 15th June 1912 
and is Ex. D filed by the defendants. On 
appeal by the plaintiff the Additional 
Subordinate Judge upheld the aforesaid 
decision of the Munsif on a ground quite 
different from that of the Munsif in the 
following words: 

‘ It appears to my mind that there would not 
have been a decree for ejectment in this suit on 
quite a different ground. The arrears sued for 
were one for the last half of 1318 and the first 
half of 1319,“ 

and hence: 

“there could not be a decree for ejectment in 
this suit under S. C6 as there was a claim for the 

arrears of the first half year of 1319.The 

pleaders on both sides now admit that there 
could not have been a decree for ejectment in 
this suit under S. G6, as there was a claim for the 
arrears of the first half of 1318.” 

The Subordinate Judge concluded his 
judgment in the following words: 

“It ia therefore unnecessary for ire to decide 
if the defendants were raiyats or undor-raivats 
of the land.” 

This judgment is Ex. D in Rent Appeal 
No. 13G of 1912. Upon the judgment and 
the decree. Exs. 12 and 9 respectively in 
Suit No. 43 of 1911, the plaintiff conten¬ 
ded before the lower appellate Court that 
the plea by the defendants as to their 
status is barred by the principles of res 
judicata. The learned Subordinate Judge 
at one place in his judgment said that 
S. 11, Civil I?. C. and the judioial deci¬ 
sions would: 

“apparently make the decision of the first suit 
res jndicata on the question of status." 
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Bub curiously enougli the learned Sub¬ 
ordinate Judge did nob give effect to hU 
finding on the ground stated by him: 

“that in the peculiar circumstances of the case I 
Cannot hold that the first previous judgment now 
^elied upon by the appellant can operate as res 
judicata and disallow this contention of bis.” 
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I fail to appreciate this. The principle 
of res judicata bars the jurisdiction of the 
Court to entertain the matter already 
decided between the parties by a Court 
of competent jurisdiction. All the re¬ 
quirements of S. 11, Civil P. 0. weie 
complied with as held by the learned 
Subordinate Judge. Hence no circum. 
stances would at all prevent the decision 
of that case from operating as a bar to the 
entertainment by any Court of the issues 
decided in that case. I therefore hold 
that the decision in suit No. 13 once for 
all determined the status of the parties. 
I cannot yield to the contention on behalf 
of the respondents that the decision 
ved at in that suit was subsequently held 
in Suit No. 123 of 1912 to be wrong and 
hence the judgment cannot operate as res 
judicata. It was for the defendants to 
set right the decision of the Munsif by an 
appeal or proper proceedings sanctioned 
by law. This was nob done and it was 
nob open bo the defendants to dispute in 
any way the validity of that judgment 
and to set up the plea that they have the 
status of occupancy tenants in the sub¬ 
sequent suit No. 123 of 1912. nor is it 
open to them to raise the plea m the pre- 
sent suit. The judgment in Suit No. io 
of 1011 is final and is binding between 
the parties as to blieir respective status 

in the land in suit. . . 

It is then contended that the ^ . 

i. the second ease 

cata. The Subordinate Judge^has aceei^ 

ted this view and Court’s 

entirely vyrong. Ex. 11 and the 

judgment m that 

decree 13 EX. o- ^ 15th June 

imo^mldThat the defendants 

vats and be did nob at all take 
oration the decision in the first 
The appellate Court however left 
undecided and thought t-hat 
for the purpose ot that case it was unnooes. 
Zy to decide the status of the parties 
inasmuch as the suit of the plaintiff yras 
aUinisssd on the ground that it oompiised 
Ss for more than ono year m oon- 
^l-^v^ntion of S. 66, Ben. Ten. .^ct. The 


appellate Court's judgment has taken the 
place of and superseded the decision of 
the Munsit. It is well known that the 
principle of res judicata cannot apply 
where the question is left open and 
undecided by the Court. 

It was then contended that the ques¬ 
tion of the defendants’ status was left 


open in the judgment of the Subordinate 
Judge in the second case, and hence it 
was open to the defendants to show by 
evidence that they have acquired the sta- 
tus of occupancy tenants in the lands in 
suit. It has been suggested that the de¬ 
cision of the Subordinate Judge in the ee- 
oond suit leaving the question of the sta¬ 
tus open would operate as res J^aioata 
upon the contention of the plainbift that 
the question was concluded by the deci¬ 
sion of the first case. I am net able to 
appreciate this argument.^ 

to me to be an argument in circle, ine 

decision of the first Court was a final ad- 

judication of the status of 

ia a permanent bar to the points dec ded 

therein being 

Lastly it has been contended that the plea 
of res judicata cannot be given effect to 
as it was not raised in the trying 9°“’^ ' 
The plea of res judicata is a question of 

law and can be raised at 

the case of Muhammad Ismail ^. Chattar 

Singh (1) a Full Bench of the Allahabad 

l-Si 

fhe above by holding that the 
Court is not bound to entertain 
the plea for it cannot be decided upon 

fcho record before that Court if its con¬ 
sideration involves the reference of fresh is¬ 
sues for determination by the lower Court. 

In Ibo present case the plea of res ju¬ 
dicata does not appear to have been raised 
in the first Court but the judgments and 
decrees of that case wore filed and marked 
as Exhibits in that Court. The plea was 
not only definitely taken m the lower 
appellate Court but was entertained and 
decided by that Court. On the other 
hand, it-does not appear from the judg¬ 
ment of the lower appellate Court that 
any objection was taken 5 ^^ the respon¬ 
dents to the plea being raised and oeter- 
mined by that Court. The materialsjw^ 

(1) [18821 1 All 69. 

(2) U890] 21 All 146. 
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fiuffieieDfc for fche determinabion of the 
plea in the first Coart and also in the 
lower appellate Coart and so in this 
Court as well. I therefore overrule the 
coQtenbion of the respoudeuta and hold 
that the plea was rightly entertained by 
the lower a|)f)ellate Court and boat the 
plaintiff is eobi^’led bo press it in second 
appeal in this Goarb. Upon the judgment 
e,nd decree of the first ease in Suit 43 of 
1911. which were conclusive and opera¬ 
tive as res judicata, the defendants are 
only under-raiyats and are liable to be 
ojeoted from the holding under S. 66, Ben. 
Ten. Act, the conditions of which have 
been fully complied with. The Mansif 
has held that the noticeunder S 49, Ben. 
Ten. Act, was properly served and that it 
was valid and sufficient for the purpose of 
the suit and also that the issue regarding 
the payment was not pressed by the de¬ 
fendants: vide thedecisionof the Munsif on 
issues 3 and 8. These findingsof the Munsif 
have nob been challenged by the defendants 
either before the lower appellate Court 
or in this Court, and must be accepted. 
The plaintiff is therefore entitled to a 
decree for possession as well as to recover 
rent of the land for the year 1320 and 
damages and mesne profits from 1322 up 
to the date of recovery of possession. The 
result is that the suit is decreed with 
costs throughout. The appeal is also 
decreed with costs. 

v.S./r.k. Appeal decreed, 
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Chapman and Roe, JT. 

Akbar Ali —Defendant—Appellant. 

V. 

Qopal Prasad Chole —Plaintiff—Res¬ 
pondent. 

AppealNo. 81 of 1917, Decided on 16th 
April 19L8, from appellate decree of 
Disb. Judge, Cuttack, D/- 2i8t September 
1917 

(tt) Behur and Orissa Tenancy Act (1913), 
S. i54~~'Nij chas is proprietor's private land 
—Land to be nij chas must be recorded as 
such not only in Provincial Settlement but 
also in settlement between 1906 and 1912. 

Stfetioa 151 doe? nutentitle a landlord to a de* 
cliratiou that certain land i:) nij cbas or the 
proprietor's private land unless the land \va? 
THOorded as nij chas not only in the Provincial 
Sattleniont bm also in thg settlement bet-vcen 
the years 1906 and 1912. ;P 62 } O 21 

(b) Behar Orissa Tenancy Act (191 3). S 23 2 
— S 232 provides for contracts between 
landlord and tenant preventing tenants from 
acquiring occupancy land under kabuliyats 
witb stipulation to give up possession — 

1918 P/67 & 68 
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Tenants held liable to be ejected under 
kabuliyat. 

The ptuvisions of sub-S. (2), S. 232, make it 
clear that the legislature, when they enacted 
that Act, meant to give effect to contracts made 
between landlord and tenant under which 
tenants could be prevented from acquiring 
occupancy rights in land, provided the contracts 
b.ad been made more tiian six years before the 
commencement of that Act. [P 630 0 1] 

Ddfeudanis were admitted into possession of 
certain lands under kabulivats of the months of 
May and June of 1900. Under these kabuliyats 
the defendants entered into an express stipula¬ 
tion that after the expiry of the term they 
would leave the lands to the kbas possession of 
the plaintiffs: 

Held', that at the time when these kabuliyats 
were executed, that is, more than six years 
before the Orissa Tenancy Act came into force, 
it was open to the defendants to contract that 
they should not acquire occupancy rights in the 
lands in their possession, and that the express 
stipulation in the kabuliyats that on the expiry 
of the term the landlord should be entitled to 
kb.is possession of the Linds, should bo in¬ 
terpreted to amount to such a contraet. 

LP 530 0 2] 

A/. S. Das —for Appellant. 

Bisioanath Sinha —for Respondents. 

Chapman, J. —In this case the de¬ 
fendants were recorded at the last Re- 
visional Settlement as occupancy-raiyats 
in respect of the lands in suit. The suits 
were for recovery of possession and for 
a declaration that the lauds were nij chas 
lands held as khas by the plaintiffs. The 
learned District Judge in first appeal de¬ 
creed the plaintiff’s suit for the lands in 
all the schedules except Soh (gha) The 
plaintiff's suit was dismissed in regard to 
Sch (gha). Against the first part of this 
decision the defendants appeal. Their 
contention in appeal is that the learned 
Di-‘trict Judge was wrong in holding that 
these lands are nij chas lands and that it 
followed that he was wrong in giving a 
decree in ejectmenc. The learned District 
Judge has relied for his finding that the 
lands were nij chas, on an entry in the 
Provincial Settlement to that effect. 
S, 154, Ori>8a Tenancy Act of 1913. how¬ 
ever would not entitle the plaintiff to a 
declaration that the lands were iiij chas 

or rather proprietor’s priv ite lands unless 
the land was recorded as ui| chas not only 
in the Provincial Settlement but also in 
the settlement between the years 1906 
and 1912 In the latter settletnenb these 
lands were not recorded as nij chas. The 
learnetl L'istrict -Judge therefore fell 
into an error in relying upon the entry 
in the Provincial Settleinent. We 
need refer only to Cl. (b). sub-S. (1) 
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S. 154. In support of their case the res¬ 
pondents can only refer to kabuliyats of 
the months of May and June, 1S06, in 
■which the land is purported to have been 
let as nij ohas land. 

There appears however from the terms 
of S. 154 above referred to, to be a dis¬ 
tinction between the expression nij chas 
and nij jot. It could not, in our opinion, 
suffice to prove that the lands were pri¬ 
vate lands to produce a kabuliyat prior 
to August 1906, in which the lands were 
described as naj chas. In so far, there¬ 
fore as the learned Distriet Judge’s award 
to the plaintiffs declaring that the lands 
were nij chas is concerned his judgment 
and decree must be set aside. It remains 
to consider whether the learned District 
Judge’s decree in ejectment could be sup¬ 
ported. The plaintiffs-respondents have 
contended that they are entitled in any 
event to a decree for ejectment. The 
finding of the learned District Judge is 
that the defendants were introduced into 
the land under kabuliyats of the months 
of May and June 1906. Under these 
kabuliyats the defendants entered into 
an express stipulation that after the ex¬ 
piry of the term they would leave ^ the 
lands to the khas possession of the 
plaintiffs. At the date when these 
kabuliyats were executed by the defena- 
ants under which they were admitted to 
the possession of the land, Ss. 20 ^d.^1. 
Ben. Ten. Act, were in force in Unssa, 
there was also in force S. 7, Act 10 ^ 
1859 The latter section recognised ine 

power to ooDtraot out of 

of the law under which rights 

paucy could be acquired. It has not been 

shown to us that there was at 

when these kabuliyats wc« ^ e.eouted, 

any express law ®®®®^ himself out of 
was forbidden ®°g '“'go and 21. Ben. 
the provisions of ^ prevent him- 
Ten. Act, t^®® j ; rights of occupancy 
self from ^ him. The pro- 

ie the laodsj^ g (2). 9. 232. Orissa 
visions j, olesr 

O^nTthr itgislature, when they enacted 
hft Act, meant to give effect to con- 
Is made between the landlord and 
tenant under which tenants could be pre¬ 
in iLd, provided the contracts had been 
.naio more than six years before the 

oommenoament of that Act. 

Iq these circumstances we are 


opinion that afc the time when these 
kabuliyats were executed in May and 
June 1906, that is, more an six years 
before the Orissa Tenancy Act of 1913, it 
was open to the defendants at the time . 
when they took the lease of these lands 
to contract that they should not acquire 
occupancy rights in them. The expres 
stipulation in these kabuliyats that on the 
expiry of term the landlord should bs 
entitled to khas possession, must be in- 
terproted to amount to a contract that the 
defendants should not acquire occupancy 
rights in those lands. In the Full Bench 
case of Fundit Sheo Prokash Misser v.' 
Ram Sahoy Singh fl) it was said by Couch. 
G. J , that if a raiyat agreed expressly to 
give up the land at the expiration of the 
term of the lease, that would be regarded 
as an express stipulation contrary to a 
right of occupancy. There is also the- 
fact tbit in this case the raiyat described 
the land as nij chas, and we have been 
referred to a Settlement Report in which 
it is mentioned that the former^ custom 
was not to permit the acquisition of 
rights of occupancy in nij chas lands 
although that custom was not given effect 
to by that settlement. We are of opinion 
therefore that the plaintiffs were entitled 
to a decree in ejectment upon the ground 
that the lease had expired and upon the 
ground that under the stipulation in the 
kabuliyat the defendants were Pf 

from acquiring occupancy right. ibe 

suit was brought wibhm six months of 
the expiry of the term of the lease and is 

•fV.in ^ime There is no reason there- 
fTre w^the plaintiff should not be 
awarded a decree m ejectment. The re¬ 
sult is that the judgment and decree of 
the learned District Judge is set aside in 
so far as it awards a declaration that the 
land is nij ohas, otherwise his judgment 
and decree is affirmed. The appeal is 
allowed in part. We make no orders as 

to costs. 

Roe, J.— I agree. 

V S /r.k* _ Decree modiitea. 

(1) [1872] 17 w* K. 62=8 B. L. K. 165. 
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Roe and CoDTTS, JJ. 

Nandlal Singh fi.nd oi/i^rs—Appellants. 

V. 

Mt Bhagwati Koer —Respondent. 

Appeal No. 67 of 1916. Decided on 30th 

May 1913, from original decree of Sub- 

Judge, Monghyr, D/- 27th March 1916. 
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Hindu Law—Partition—Reunion—Burden 
of proof—Complete conjunction of estate 
with intention to reunite must be proved. 

Once the members of a joint family have sepa¬ 
rated the onus is heavy on any member who 
pleads re-union. In order to establish a case of 
reunion it ie necessary to show not only that 
parties already divided, lived or traded together 
but that they did so with the intention of there¬ 
by altering their status and of forming a joint 
estate with its usual incidents. There muss be 
a complete conjunction of estate with an intention 
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to reunite and not a mere living together or joint 
enjoyment of the property, [F 532 G 2; P 588 0 1] 

P. P. JDas and 5. Jll. Das —for Appel¬ 
lants. 

Manohar Lai and Hari Das Chatterji 
—for Hespondents. 

Judgment. —The parties to this suit 
are all descendants of one Bekhdhari Singh. 
The following genealogy will show their 
relationship: 


Nandlal V. Mt. Bhagwati Koer 


Babu Bhekbdhari Siogh 

I 


1 I 

By 1st wife By 2nd wife 

I I 

Kirit Karain Singh, Lachmi Karain Singh. 

I 


I 

By 3rd wife 


I i I 

I Ram Rachya Singh Nand Lai Singh Sant Lai Singh 


I I 

Avadh Bchari Singh, Ruumun Singh, 
defendant G. deftndant7. 

Ajodhya Singh, 
defendant 5. 


I 


Mt. Bhagwati 
Koer widow, 
plaintifi 


defendent 1 

I 

Gacga Persbad 
Siogh defendant 2* 


I 

Jadunandan Prasad Singh, 
defendant 3. 


I 


Jagdami Prasad Singh, 
defendant 4. 


Up till 1906, the five brothers Kirat 
Narain, Laohmi Narain, Bam Rachya, 
Sant Lial and Naod Lai were joint, la 
that year Bam Rachya and Sant Lai are 
said by the plaintiff to have brought a 
suit for partition and by the defendants 
a suit for possession. The matter of the 
class of suit however is of no consequence 
because it is admitted that in that suit a 
compromise petition was filed by which 
it was argeed that the whole of the joint 
property was to be partitioned between the 
five brothers and a decree was i)assed ac¬ 
cordingly. By this partition the proper¬ 
ties in suit were allotted to Ram Rachya, 
and the case of the plaintiff Mt. Bhagwati 
Koer, his widow, is that he was in sepa¬ 
rate possession until his death in 1909, 
After his death the plaintiff applied for 
mutation of her name in the Land Regis¬ 
tration Department, but she was success¬ 
fully opposed by Nand Lai, defendant 1. 
During the proceedings in the Land Regis¬ 
tration Department, a case under S. 144, 
Criminal P. C , was started between the 
plaintiff and thisdefendant and the plain¬ 
tiff was found to be in possession. As 
however her title was affected by the 
Land Registration proceedings, she brought 
this suit for declaration of her title to 
the property which Ram Rachya had got 
by the partition. In the written state¬ 
ment the defendants admitted the com¬ 
promise and the division of the property 


bub they alleged that the partition had 
nob been given effect to and that only 
Kirat Narain and Laohmi 'Narain had 
separated, the other brothers all continu¬ 
ing to remain joint proprietors, jointly 
holding possession over all the properties 
which had been entered in their names 
in the cumpromise petition as their sepa¬ 
rate properties. The learned Subordinate 
Judge has found that there was a parti¬ 
tion and has decreed the suit in favour of 
the plaintiff. 

So far as the partition between the five 
brothers is concerned, there is and can be 
no doubt. The suit in which the com- 
promise was filed was instituted by Ram 
Rachya and Sant Lai against Kirat Narain, 
Nand Lai and Ajodhya and in the compro¬ 
mise it is recited i 

“that tbe plaintifls aud the defendants possessed 
a good deal of moveable and immovable property 
of each of tbe plaintiffs and defendants and they 
were their private properties. That as tbe pro¬ 
perties were private ones the plaintiffs often had 
disputes with tbe defendants, and consequently 
both suffered loss. That with a view to avoid 
future dispute and litigation and considering 
future loss of money and property, the plaintiffs 
and defendants amicably divided all the ijmali 
immovable property and the private property 
into five shares." 

At the end of the compromise petition 
there are schedules showing exactly what 
properties were allotted to each of the 
five brothers. The compromise petition 
is therefore perfectly clear andunambigu- 
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OU9, it shows without a doubt that there 
was an actual division and is exactly 
similar to the case oi Appovier v. Rama 
Siihba Aiyan (l) in which it was pointed 
out by their Lordships of the Privy 
Council that there are two kinds of divi¬ 
sion of property, a division of the title 
and a division of the subject to which 
the title is applied: and they held that 
although there might be no actual parti¬ 
tion. still the character of the property 
was altered and it was converted from 
joint to separate ownership. This view 
has been followed by their Lordships of 
the Privy Council in the cases of Doorga 
Perhsad v. Mt. Kundun Eootoar (2) and 
Balkishen Das v. Ram Narain Saha (3) 
and is now settled law and there can, in 
our opinion, bo no doubt that in the pre¬ 
sent case by the deed of compromise 
there was a conversion of the property of 
the family from joint to separate owner¬ 
ship. 

Mr. Das has accepted this view which 
it was in fact impossible for him to con¬ 
test, because not only is the compromise 
unamhiyiious in itself but was followed 
by certain transactions which show that 
it was acted upon. These are referred 
to by the learned Subordinate Judge in 
his judgment. The first is a sale execu¬ 
ted by Sant Lai shortly after the parti¬ 
tion in favour of one Tokhan Chowdhury. 
The sale was of a portion of his share, 
and in the deed bo which his brothers 
were parties, it is recited that the pro¬ 
perties had been divided and that Sant 
Lai alone had any connexion with the pro¬ 
perties. There are also a series of plaints 
of the year 1908 by which Ram Raohya 
sued tenants for rent and in them he 
mentioned the fact of the partition, itiere 
is thus no doubt that there was ^ Parti¬ 
tion and that it was acted upon. Mr. Das 
however contends that the separation 

only lasted up ‘i"f 
thrLof the brothers Ram Richya, Sant 
Lai and N md Lai reunited. This was 
not the case made in the pleadings and it 
is doubtful whether the appellantsshould 
be allowed to make it now. It is how¬ 
ever unnecessary to consider the point, 
because it does not appear to us that 
any case of re union has been made out. 
To establish the case of reunion, we are 
referred to certain documents evidencing 


n I- A 75—8 w. R. 1 (P. o.), 
riB78 74l 1 1. A 55-=2l W. R 214. tP. 0.). 
(8) [1903] 30 Cal. 738=30 I. A. 139 (P. O.) 


transactions which began towards the 
end of the year 1908. From the first of 
these documents, an exraot from the 
Collector's Mutation Register, it appears 
that the three brothers made a joint ap. 
plication for registration of their names 
in respect of a property called Nabinagar 
which had been by the partition allotted 
to Ram Rachya’s share. Apparently sub# 
sbibubion was made and it appears to have 
been made on tba strength of a “petition 
of admission’* filed not by the applicants 
bub by Kirat Narain and Adjodhya. In 
this petition it is recited that although a 
division hal been made between the 
brothers, Ram Racbya, Nand Lai and 
Sant Lai remained joint and undivided. 

This however is not a statement by the 
brothers who were seeking mutation of 
their names, and it cannot be said to, in 
any way, bind the plaintiff. Subsequent 
to this mutation proceadings a series of 
plaints were filed by these brothers 
jointly in respect of rent for this village 
Nabinagar; and in one of these plaints it 
wae recited that there had been a parti¬ 
tion and that these three brothers still 
remained joint. Four of these suits were 
filed in 1903 and one in the year lyuy. 
There are also other documents of the 
years 1907. 1908 and 1909, which show 

receipts of rent also for this village of 
Nabinagar. Four of the plaints to which 
reference has been made, were filed be¬ 
fore the mutation of names was madeand 
ifc is not contended that there wae in fact 
a reunion before this time. These plaints 
may therefore be left out of considera- 
tion and with respect to all this docu- 
mentary evidence it is contended on be¬ 
half of the respondents that the transac¬ 
tions could nob have been made with the 
knowledge and consent of 'Ram Rachya 
because for two ye^rs before his death m 
1909 . he was bed-ridden. There is con¬ 
siderable oral evi lence in support of this 
story of Rim Rachya's illness which it is 
impossible to ignore: bub even assuming 
that Ram Raohya had knowledge of these 
documents it cannot be said that they 
establish a case of reunion. Once the 
members of a family have separated, the 
onus is heavy on any members who plead 

reunion. , 

Iq fact Sir F. Macnaghfcen has said 

that the Pan libs of the Supreme Court 
of Bengal told him that no oise of reunion 
had formed within their knowledge and 
he himself says that he never met with 
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sach a case (F, MaoNaghten 107, Mayne’s 
Hindu Law, Edn. 8, p. 694). Gases of 
reunion therefore are rare, but it is clear 
that there are such cases and it is no> 
where clearly laid down how reunion is 
to be established. What is clear however 
from all the decisions is that in order to 
establish a oa<^e of reunion, ir. is necessary 
to show not only that the parties already 
divi led lived or traded together but that 
they did so with the ir.tenc.ion of there¬ 
by altering tbeir status and of forming a 
joint estate with its usual incidents. 
There must be a complete conjunction of 
estate with an intention to reunite and 
not a mere living together or in joint en- 
joyment of the prope'-ty In the cases of 
Doorga Pershad v. Mt. Kundun Eoower 
(2) and Balkishen Das v. Ham Narain 
Sahu (3) there were joint transactions 
between certain members of the family 
after the partition bat there was no re< 
union and it appears to us that although 
as in those cases there were in this case 
some joint transactions between the 
three brothers after the partition, these 
might at moss establish ttiat for certain 
purposes there was a partnership bet ween 
the btotbers. They cannot establish a 
case of reunion We are therefore of 
opinion that this appeal must be dismissed 
with costs. 

v.s./r.k. Appeal disviissed. 
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Imam and Thornhild, .JJ. 

Rameshwar Singh Bahadur —Decree- 
holder—A ppellant. 

V. 

Eeshwar Rai —Judgment-debtor—Res¬ 
pondent. 

Misc. Appeal No. 115 of 1918, Decided 
on 8th August 1918, from a decision of 
Dist. ludge, Darhhanga. 

(a) Landlord and tenant—Sale of non- 
transferable holding in execution of money 
decree—Tenant can object although land* 
lord consents, 

A tenant can object to the sale of a non-trans* 
ferablo holdiog in execution of a money*d<>cree 
even if tbc landlord coo^eots to [P 533 C 2} 

(b) Civil P. C. (1908), S. 11—Execution — 
Holding attached—Omission by tenant to 
raise objection as to non*transferability—He 
canf>ot raise it in subsequent execution pro¬ 
ceeding. 

If a tenant judgment^debtor omits to raise an 
objection as to tbe uen^traosferabiUty of a bold* 
iog in an execution proceeding in which tbe 
holding ia attached, ho is estopped from raisiug 
it in a subsequent execution proceeding in execu¬ 
tion of the same decree. [P 534 C I] 


Purnendu Narayan Stn?ia.and Murari 
Prosad —for Appellant. 

Baikunthanath Milter —for Respon¬ 
dent. 

Imam, J. —The appellant who is a 
decree-holder proceeded to eicecute his 
decree as a mere money decree against 
the respondent and took out attachment 
against a non-transferable holding in the 
year 1913. It is admitted that when the 
attachment was made in that year the 
judgment debtor did not raise any ques¬ 
tion of the nontransferability of tbe 
bolding. That execution proceeding seems 
to have ended infructucusly. A fresh 
attachment was issued in the year 1915 
when tbe judgment debtor objected to 
the sale of the holding on the ground 
mentioned above. The learned Munsif 
of Madbubani held that tbe judgment- 
debtor was estopped from raising the ob¬ 
jection on tbe ground of nontransferabi¬ 
lity as he had failed to do so in the pre¬ 
vious execution proceeding. The judg¬ 
ment debtor appealed to the learned Dis¬ 
trict Judge of Durbhanga, who allowed 
the apfieal and hold that the failure to 
raise the objection in the previous exe¬ 
cution was no bar to its being advanced 
against the present attachment. He ac¬ 
cordingly ordered that the property under 
attachment was not saleable. 

Tbe question therefore for considera¬ 
tion is. whether the otnission to object to 
the sale ou the ground of nontransfer¬ 
ability in the previous execution proceed¬ 
ing is a bar to its bein 4 advanced now. 
The learned vakil appearing for the ap¬ 
pellant contends that on the authority 
of Mungul Pershad Dichit v. Grija Kant 
Lahiri (l) an>l Mazzem Hossein Mondal 
v. Sarat Kumari Debi (2) the judgment- 
debtor is barred from raising tbe objec¬ 
tion. On the authority of Dayamoyi v. 
Ananda Mohan Roy (3) and Narayani 
V. Nabin Chandra Choivdhari (4) it is 
quite clear that even if the landlord con¬ 
sents to the sale of a nontransferable 
holding the tenant can successfully object 
to the sale of such a holding. It is not 
denied that this is tbe case-law on the 
subject since 1914, when tbe decision in 
Dayamoyi v. Ananda Mohan Roy (3) 
was given. It is contended that even if 

(1) 118621 8 ChI. 51=8 1. A. Vld (P. C.). 

(2) f 19101 6 I. O 89. 

(3) A. I. R. 1915 Cal. 212=42 C.^1. 172=20 

I. C. 61. 

(4) L1917] 44 Cal. 720=36 I. C. 803. 
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this is the law, the judgment-debtor can¬ 
not take advantage of it because of the 
decisions reported as Mungul Pershad 
Dichit V. Girija Kant Lahiri (IJ and 
Mazzebm Hossein Mondal v. Sarat 
Kumari Dehi (2). On the other hand, 
the learned vakil for the respondents 
contends that the state of the case-law in 
1913 was uncertain and therefore his 
client in the earlier execution proceeding 
failed to raise the objection. There seems 
to be not much force in this contention. 
On the authorities referred to during the 
address at the Bar it is quite clear that 
there were conflicting decisions on the 
point which were considered and finally 
concluded by the Full Bench decision in 
Dayamoyi v. Anaiida Mohan Boy (3), 
indeed the learned vakil for the respon¬ 
dent does not contest the fact that the 
decisions prior to the Full Bench case 
were not uniform. The uncertainty of 
the case-law in 1913 however cannot be 
accepted as a sufficient justification for 
the omission in the earlier execution pro¬ 
ceeding to raise the objection on the 
ground of nontransferability. In the 
circumstances the view taken by tlie 
lower appellate Court appears to be un- 
sustainal^le. The order of the learned 
District Tudge is set aside and that of 
the learned Munsif restored. The appeal 
is allowed with costs throughout. 

Thornhill, J .—I agree. 

v.S./r.K. Appeal allowed. 
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Roe and Imam, JJ. 

Chakrapani Nandi and others Plain¬ 
tiffs—Appellants. 

Gayamoni Dasi and others — DeHn- 

danfcs—Respondents. 

S-»cond Appeal No. 25o of 1917, De¬ 
cided on 20bh March 1918, fromadeci- 
sion of Bub-Judge. Maobhum. D/- 11th 

December I9l6. c 

Transfer of Property Act (1882), S. 43 
—Applicability depends upon fact whether 
erroneous representation has misled trans* 

feree. , . x »• 

Bafora S. 4^ can be brought into operation, 

there mu 5 t iu fact have bica an inducement by 

'errouGous representation. The section does 

apply where Che transferee has knowledge that 

the representation made by the transferor is not 

true. [P53uCl] 

Mritanjoy Lal^iot Appellants. 
Nci 7 *csh Chdudra Sinlid and S. Ji. 
Mitter —for Respondents. 


Judgment. — One Madhusudau Sen 
had three sons, Radhaballav, Ananta Lai 
and HaladharSen, Remortgaged apart of 
the property of the family for Bs. 2,600 
to one Haradhan Das. In 1895 a decree 
was obtained upon this mortgage and the 
mortgaged property duly brought to sale. 
The price obtained was insufficient to 
cover the whole amount of the decree. 
Haradhan Das took steps to realize the 
deficit from the homestead of the family. 
Madhusudan was then dead. Two only 
of the sons, Radhaballav and Haladar, 
mortgaged the family dwelling house for 
Rs. 800 to Tinoouri De. Tincouri De 
obtained a decree upon this mortgage. 
In order to save the property from sale 
the sons of Radhaballav executed a 
mortgage on 26th May 1904 in favour 
of the father of the plaintiffs for 
Rs. 1,999. The plaintiffs’ father himself 
paid off Tincouri Do’s mortgage. The 
plaintiffs in due course on 3rd May 1912 
obtained a mortgage decree and brought 
to sale the right, title and interest of 
their mortgagors which they alleged to 
be 16 annas. Haladhar Sen was then 
dead. His widow pub in a claim to a 
one-third share. She obained an order 
under O. 21, R. 100, releasing her share 
of the property. Ananta Sen filed a 
similar claim which was dismissed. The 
plaintiffs therefore instituted the present 
suit asking for the following reliefs : 
(1) that Plaladbar’s widow had no inte¬ 
rest in the property mortgaged, and that 
therefore the plaintiffs were entitled bo 
the whole property; (2) that if it be 
found that Haladhar’s widow had a one- 
third share, it be held that she and 
Ananta are liable to pay the money due 
to the plaintiffs on theground that it was 
advanced for the payment of the debts of 
the father of Ananta Sen and Halalhar; 
(3) that Ananta Sen and. his wife be 
bell liable for the sum paid by the plain¬ 
tiffs’ father in respect of the mortgage 
entered into by Haladhar San and Radha- 

ballav. _ 

The details of the claim upon whioH 

the second and third reliefs are sought 
are sat forth in para. 8 of the plaint. 
Briefly the proposition is that the mort¬ 
gage entered into by the sons of ^ Ridl^- 
ballav kept alive the mortgage given by 
Radhaballav and Haladhar Sen, and that 
the mortgage given by Radhaballav and 
Haladhar kept alive the mortgage given 
by Madhusudan Sen, and that therefore 
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all the heirs of Madhusudan Sen are 
liable to ooDtribute to tbe redemption of 
Madhusudan’s mortgage generally and in 
particular to that part of Madhusudan’s 
mortgage which was liquidated by the 
transaction to which Hadhaballav and 
Haladhar were parties. The leading issue 
framed in the case was ; Was the pro¬ 
perty of Madhusudan Sen held by tbe 
sons in ejmali or was it divided by metes 
and bounds ? This issue was found against 
the plaintiffs by the learned Subordinate 
Judge and this decision was not contested 
in appeal before the learned Judge. On 
the issue : Are defendants 2 and 3, that 
is to say, Ananta Sen and his wife, bound 
by the mortgage deed executed by Radha- 
ballav and Haladhar Sen, the learned 
Subordinate Judge was of opinion that 
under Ss. 95 and 43, T. P, Act, the 
plaintiffs' father acquired a charge on 
the l/3rd share of the house. This 
charge extended to half share of the 
money rojuired to pay off the mortgage 
decree executed by Radhaballav and 
Haladhar, but that it was impossible to 
enforce this charge as an ordinary liabi¬ 
lity for contribution for the reason that 
the period of Umitatiou for suits upon 
such a claim would be throe years. It 
was further found as a fact by both the 
Courts that the mortgage made by the 
sons of Hadhaballav was invalid by reason 
of defects in attestation. The suit was 
accordingly dismissed with costs, and the 
appeal was also dismissed with costs on 
grounds somewhat similar to those 
given by the learned Subordinate Judge. 

In appeal to this Court it is urged, 
firstly, that underS.95,T.P. .\ct, the defen¬ 
dant Gayainani Dasi is bound to contribute 
to the mortgage, anrl secondly, that thesnit 
is nob barred by limitation for the reason 
that the liability to contribute was a 
charge upon the [)rop6rty, and that there¬ 
fore the limicition for such a suit would 
be 12 years. In answer to this claim it 
was pointed out by the respondents that 
the charge creito.d by the payment of the 
whole mortgage debt by Radhaballav’s 
sons vested, not in the plaintiffs’ father 
who advanced the money, but in Radlia- 
ballav’s sons who pledged their property 
as security for the advance. To meet 
this argument the appellants claim the 
benefit of S. 43,iT P. Act, and assart that 
inasmnch as in the mortgage deed the 
sons of Radhaballav erroneously stated 
that they were entitled to a 16 annas 
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share in the property, any right vesting 
in them in regard to that property would 
vest in the plaintiffs. The points there¬ 
fore which we have to consider in this 
case are : Firstly, whether the invalid 
mortgage given by Radhaballav’s sons 
can bind anybody but Radhaballav’s 
sons, and secondly, whether on the 
basis of the decree obtained against 
Radhaballav’a sons the plaintiff can 
claim the benefit of the charge vesting 
in Radhaballav’s sons without proof of 
the transaction as between them and 
Radhaballav’s sons. The first point pre¬ 
sents to our minds no difficulty at all. 
All that the learned Subordinate Judge 
and all that tbe learned vakil for the appel¬ 
lants has said with regard to the doc¬ 
trine of subrogation may be perfectly 
true; but there can be no subrogation in 
respect of property of which there has 
been no new mortgage. It has been found 
as a fact, and tbe finding has been ac¬ 
cepted, that Ralhaballav’s sons had no 
interest in l/3rd share of this property. 
Nothing that they could do with respect 
to this l/3rd share could affect the rights 
of tho real proprietors, either by way of 
subrogation or by way of extending the 
liability of those proprietors. 

The lien on the share of Kadhaballav’s 
sons might be carried back over the prior 
mortgages, but there could be no exten- 
sion forwards or backwards of the Hen on 
HalaJliar’s share under a contract to 
which Haladhar was not a party. Our 
difficulty with regard to the second point 
is tliat there was no suggestion iu the 
pleadings that S. 43 could operate to give 
the plaintiffs a charge upon tho share of 
Haladhar. We may grant for the sake 
of the argujnent that in view of the deci¬ 
sion, Danappa v. Yamnappa (1), the 
charge vested in Radhaballav’a sons 
would pass to the plaintiffs under S. 43, if 
indoeil it were proved that there had 
been an erroneous representation. We 
may also grant for the sake of tlie argu- 
moub tliat that mortgage having passed 
from ths stage of contract to the stage of 
a decree, tlie plaintiffs would be entitled 
bo claim any interest possessed by the 
sons of Ridlialjallav without further 
proof of their contract with the sons of 
Radhaballav. Hut there is ample autho- 
rity for tho proposition [vide Gangadas 
V. Basvarit liallnppa (2) and Pandiri 

(2) 34 Bom. 176—5 I. C. 006. 
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Bangaram v. Karumoory Subbaraju (3)] 
that! before S. 43 can be brought into 
operation there must in fact have been an 
inducement by erroneous representation 
The question therefore of theapplior.biiity 
of S. depends upon the issue of fact : 
Was the plaintiffs’ father induced by 
the erroneous representation to advance 
the money to the sons of Badhal)aflav. 
There was no sogge&tion in the plaint of 
the facts brearing upon this question and 
no issue was raised upon it. We have 
however certain broad facts before us of 
which the chief is that the plaintiffs’ 
father himself was a witness to the 
mortgage entered into by Radhaballav 
and Haladhar, and himself paid off the 
whole sum due under that mortgage. He 
must have been perfectly aware that 
Eadhaballav was not the sole' owner of 
this property; he must have known that 
Haladhar had an interess in it; he cannot 
now plead that he was misled by the 
assertion in the mortgage document exe- 
cubed by the sons of Radhaballav that 
they were in fact the sole proprietors of 
the property. In this view of the case 
there cau be no question of the operation 
of S. 43, and in no other view of the case 
could the plaintiffs possibly succeed. 
We are theiefore of opinion that the 
suit was rightly dismissed and dismiss 
this appeal with costs iu one set. 

V.S./R K. _ AppenJ disTfviss^L 

“larLiyiO] SiTiad, i.-O—8 i.'c. yes. 

A. 1. R. 1918 Palna536 (1) 

Roe and JwaDA Prasad, JJ. 

Jaggarnath Persfiati —Petitioner. 

V, 

Chitragupta Narain Opposite 

t V 

Civil Revn. No. 178 of 1917, Decided 
on 15th January 1918, from order of Sub. 
Judge, Muzaffarpur, D/- 14th April 1917. 

Civil P. C. (5 of 1908), O. 21, R. 66—Valu¬ 
ation of property to be *oId how to be made 
by Court stated — Directing that value be 
pul at 20 times revenue is not proper. 

Where an executing Court directed that tbe 
value of the property to be sold sbculd ho reckon¬ 
ed at twenty times the Government revenue; 

Hfldi tliat this was only a colourable pretence 
of exercising the jurisdiction vested in the Court 
by law to ascertain the actual value of the pro¬ 
perty and record it in the sale proclamation and 
that the Court should ascertain the value of the 
property by a reference to the rent-roll and to 
the Record of Rights showing tbe extent of the 

ziraits and bakasbt lands of the village. 

[P 636 C 2] 


Chandra Sekhar Banerji —for Peti¬ 
tioner. 

Barnarain Prasad — for Opposite 
Party. 

Judgment. —In this case the learned 
Subordinate Judge bas directed that the 
value of the property should be reckoned 
at twenty times the Government re- 
venue. This we can regard only as a 
colourable pretence of exercising the 
jurisdiction vested in him by law to as- 
certaiu the actual value of tbe property 
and record it in the sale proclamation. 
We should have been willing to ascertain 
the value for ourselves, but tbe learned 
vakil for the decree-bolder asks for a re¬ 
mand that tbe matter may be properly 
inquired into. We therefore direct tbe 
learned Subordinate Judge to ascertain 
the value of this property by a reference 
to the rent roll and to tbe Record of 
Rights showing tbe extent of the ziraits 
and bakasbt lands of the village. Tbe 
applioatiou is allowed. The decree-holder 
will pay the costs of the hearing. 

V.S./R.K. Application allowed^ 

A. I R. 1918 Patna 536 (2) 
Mullick and Thornhill, JJ. 
Phalali Singh and others —Petitioners. 

V. 

Emperor —Opposite Party. 

Grunina 1 Revn. No. 208 cf 1918, Deci¬ 
ded on 20th June 1918, a^:ainst ordei of 
Sess. Judge, Monghyr, D/- 27tb April 
1918. 

Criminal Trial—Evidence—Complainant’* 
story disbelieved on essential details—Con¬ 
viction based on part of story is not proper. 

Where a party comes ioto Court with a story 
which cannot be believed as to its essential de¬ 
tails, it is impossible to rely on a part of the 
story for the purpose of convicting tbe accused. 

[P 637 0 1. 21 

Sushil Madhab Mullick — for Peti¬ 
tioners. 

Manohar Lai —for the Crown. 

Mullick, J .—The case for the prose¬ 
cution was that on the evening of 5tb 
September last the petitioners Chottoo 
Singh and Phatali Singh came to tbe 
house of one Somar and demanded somo 
milk. Somar refused and thereupon the 
two petitioners, accompanied by the 
third petitioner Udho Singh, returned 
about 9 p. m. and assaulted Somar, his 
son Borham and his daughter Jagia with 
lathis. It is also alleged that they 
snatched away a hasuli which Jagia was 
wearing and then carried off seven buf- 
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part of the story for the purpose of con-( 


1:918 

faloes beloDgining to Somar to a pound in 
a distant village. Somar and Borham both 
had a number of injuries, which are said 
to have been caused by lathis, and the 
evidence in regard to the fracture on the 
loft arm of Somar is that it might have 
been caused either by a lathi or by a fall. 
On the side of the petitioners, Cbottoo 
had a scratch on the left shoulder, which 
might have been caused by a lathi, and 
which is said to have been in a region 
which is pronounced to he dangerous by 
the Medical Officer, The Deputy Ma 
gistrate, who tried the case, disbelieved 
the whole story as to the visit to So- 
mar’s house early in the evening and the 
subsequent return of the petitioners for 
the purpose of assaulting Somar. He 
found that the story told by the defence 
was true, namely, that the occurrence 
took place on 6tb September when Cbot¬ 
too was driving some buffaloes to the 
pound, which had trespassed into Chot- 
too's field. He also found that the three 
petitioners exceeded the right of private 
defence in assaulting Somar, Borham and 
Jagir so severely, although they were in 
the wrong in attOinpting to rescue the 
cattle. 

The learned Sessions Judge in appeal 
has written a very unsatisfactory judg¬ 
ment. He does not cotno to any finding 
as to which version is true, and be has 
allirmod the convictions merely because 
the ooinplaitiajitaud hia companions were 
severely beaten. In niy opinion upon the 
findings of the tritl Court, the conviction 
cannot be sustainer). The complainant 
comes into Court with a story which is 
disbelieved in its must essential details, 
and it is impossible to rely merely upon 
the injuries iufiicted upon Somar and his 
party to say that the petitioners have 
committed the offence with which they 
are charged. The learned Depury Magis. 
trate seems to think that the petitioners 
must have exceeded the right of private 
defence, but ha does not say upon what 
evidoDce he comes to this conclusion. It 
may well be that if the story as to the 
attempted rescue is correct, then the re¬ 
sistance offered by the complainant and 
bis party was such that it was necessary 
to inflict those injuries in order to secure 
the retention of the cattle. In any event, 
it is a recognized principle that where a 
party comes into Court with a story 
which cannot be believed as to its essen¬ 
tial details, it is impossible to rely on a 


vioting the accused. The convictions and| 
sentences will be set aside and the accu¬ 
sed will be released. The fines, if paid, 
will ha refunded. 

Thornhill, J. —I agree. 

v.s./r.k. Convictions set aside. 
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Dawson-Miller, C. j. and 
Moldick. j. 

Chariiter Rai and others —Appellants. 

v. 

Kailash Behari and others —Respon¬ 
dents. 

Letters Patent Appeals Nos 72 to 76 of 
1917, Decided on 8th February 1918, 
from a decision of Chapman, J. 

(a) £vidence Act (1872}» S 90 — Document 
more than 30 years old held inadmissible in 
evidence without proof under S, 90. 

Where a part> prodcciog a documeut is unable 
to say who prepared or signed it 'or where the 
document itself does not purport to show who 
prepared or signed it, the mere fact of the docu** 
ment being more than 30 years old dees not 
make it admissible without proof under S. 90. 

LP 63tt 0 21 

^b) Practice—Appeal—Document admitted 
without objection — No objection can be 
taken in appeal. 

Wuera a document is admitted in evidence 
without objection in the trial Court, no objection 
as to its formal proof can be taken in appeal, 

CP 539 C 1] 

(c) Evidence Act (1872), Ss. 32 and 34 — 
Jamabandi which cannot be admitted as 
corroborative evidence without independent 
evidence of fact of collection of rent can be 
used as independent evidence if relevant 
under S. 32. 

A jamabaodi which cannot be admitted as 
corroborative ovideoco svithout independent evt* 
dance of the fact of colloctioo of rent at a cortain 
rate under S, 34 can be used as independent evi-^ 
deoce i( it is relevant under S« 32 of the Act. But 
although it would not, as a matter of law, require 
corroboration, yet tho Court is not bound to act 
upon it without corroboratioQi CP 539 O 11 

(d) Evidence Act (1872), S. 34 — Jama* 
bandis roust be carefully scrutintred before 
tenants are held liable to pa 3 *i^ 7 n| shown 
in them. 

Zamindari papers such as jamabandis, being 
ex parte papers, ought to bo carefully scruiiui^scd 
before they are hold snOiciont to mikc the 
tenant liablo for the rent shown in them. Qvery 
case in which a zamindar scckii to obtain on* 
hancement on the strength of his papers must 
dopcod upon its own fuct^, tP 5 42 C 1] 

Lakshmi Narain Shigh and Parme- 
shwar Dayal —for 

Sushi I Madhuh M ullick and U. 
Ijaha —Respondents. 

Mullick, J.—These five appeals arise 
out of five second appeals heard hy 
Gbapman, J., sitting alone as a Judge of 
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this Court;. The lifcigafciou commenced 
■with some applications made by the 
plaintiff landlords under S. 105, Ben. Ten. 
Act, against the raiyatsof certain villages 
for assessement of fair and equitable rent. 
The tenants or some of them set up the 
defence that they were raiyats either at 
fixed rents or fixed rates of rent and that 
therefore the landlords were nob com¬ 
petent to make any enhancements as 
regards their holdings and they contended 
that the entry in the Record of Rights 
published under S. 103 (b), Ben. Ten. 
Act, showing them to be settled raiyats 
was wrong. The Assistant Settlement 
Officer found, so far as the tenants before 
us are concerned, that the entry in the 
Record of Rights was correct and that 
they were not raiyats at fixed rents or 
rates of rent but sobbied raiyats whose 
rents were liable to enhancement. He 
accordingly assessed rent upon these 
raiyats allowing an enhancement on 
account of the rise in the price of food 
crops and for other grounds. The tenants 
thereupon appealed to the Special Judge 
and we are concerned with the four ap- 
peals which in the Court of this latter 
officer were Nos. 155. ICO, 186 and 187 of 
1912. It is necessary to observe that 
Appeal No. 186 of 1912 covered the cases 
of two sets of raiyats, the judgment in 
regard to one set being delivered by Mr. 
M-uahan as Special Judge .^nd the judg¬ 
ment in regard to the other set being 
delivered by' Mr. Maopherson as Special 


Judge. 

This in effect makes a total of five ap¬ 
peals before the Special Judge.^ The 
tenauts succeeded before the 
Judge, who held on grounds which will 
be cousidered presently th;it the entry m 
the settlement record was incorrect, ihe 
landlords then preferred five second ap_. 
peals to the Calcutta High Court, which 
were transferred to this Court for hear- 
ing. These second appeals were beard, 
as I have already observed, by Chapman, 
J., who came to the conclusion that the 
learned Special Judge was wrong and 
that the landlords had succeeded in rebut- 
ting whatever presumption as to fixity 
was raised by the evidence of the tenants, 
he therefore decreed the appeals before 
him and restored the judgment of the 
Assistant Settlement Officer. The pre¬ 
sent appeals are preferred against the 
judgment and decree of Chapman, J. by 
some of the raiyats who had succeeded 


before the learned Special Judge. Before 
dealing with each appeal separately it is 
desirable to take up one point which is 
common to all. Before Chapman, J., the 
landlords contended that the learned 
Special Judge was wrong in deciding that 
the collection and other papers produced 
by the landlords before the Assistant 
Settlement Officer were inadmissible in 
evidence. Chapman, J. came to the con¬ 
clusion that this contention was well 
founded. In this Court the raiyat-appel- 
lants attack the judgment of Chapman, J. 
on the ground'that he has taken an erro¬ 
neous view of the law. These zamindari 
papers are papers produced from the 
office of the landlords dating from 1202 
P. S., that is, two years after the Perma¬ 
nent Settlement. 

The papers previous to 186 L appear to 
bs unsigned and the plaintiffs are unable 
to say by what officer or officers they were 
prepared. The papers subsequent to 1861 
appear to bear the signature of certain 
officers who are or were in the plaintiffs 
employ or in the employ of their prede¬ 
cessors. Let us first examine the con¬ 
tention that the unsigned papers are ad- 
missible under S. 90. Bvideuoo Act. Now 
S. 90 merely allows a party to ask the 
Court to presume that a document which 
is more than 30 years old and purports 
to have been prepared or signed by a 
particular person was in fact prepared or 
signed by such person. Further than 
that the section does not go. It cer- 
tainly does not contemplate that where 
a party producing a document is unable 
to say who prepared or signed it or where 
the document itself does not purport 
to show who prepared or signed it, the 
mere fact of the document being more 
than 30 years old makes it admissible 
without proof. If that was the law, it 
would be impossible to test the value of 
such evidence and in cases between land¬ 
lord and tenant no tenant would be safe. 
S. 90, Evidence Act, will not therefore 
assist the landlord. 

But the documents both signed and 
unsigned would be admissible not only as 
corroborative evidence but as independent 
evidence, if the landlords complied with 
the requirements of S. 32, Evidence Act. 
It was no doubt necessary for the land¬ 
lords to establish the antecedent condi- 
feion that the persons who prepared these 
papers were dead or could not be found, 
bub the tenants appear to have taken this 
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for granted and tbe papers were accepted Appeal No. 186 was first preferred in the 


by the trial Court with an endorsement 
to the effect that they were admitted 

without objection. In these circum¬ 

stances it is too late for the raiyats to 
take the objection that the documents 

required formal proof. This principle 

has been affirmed by their Lordships of 
the Privy Council in Shahzadi Begam v. 
Secy, of State (l), where at p. 1074 their 
Lordships observed as follows: 

“Their Lordships are however of opinion that 
it is now too late for tbe respondent to take an 
objection to tbe admissibility of a document 
which was received without objection at the 
trial 

The learned Judge of this Court was 
therefore clearly right in holding that 
the documents are legal evidence. In 
Aktowli V. Tarak Nath Ohose (2) the 
question of the relevancy and weight to 
be attached to similar papers was very 
fully discMs^el h.y their Lordships of the 
Calcutta High Court and the conclusion 
arrived at was that although the papers 
could not be admitted under S. 34, Lvi- 
denoa Act,as corroborative evidence with¬ 
out independent evidence of the fact of 
collection at certain rates, they could be 
used as independent evidence if Liiey were 
relevant under S. 32, Cl. (2). To like 
effect is t!io judpment of their Lordships 
of the Bombay High Court ya Hampyara. 
bai V. Balaji Shridhar (:j). Their Lord, 
ships however added a cauHon in the 
concluding portion of their judgment as 
follows: 

“At the eamo timu wo wish it to be distinctly 
understood that th;i:gb iIjc accounts, ‘.'hich are 
relevant under S. 32 (2), do not as a matter of 
law, require corroboration the Judge is not bound 
to act on thorn without corroboration; that is a 
matter on which ho must exercise his own judi¬ 
cial discretion as a Judge of fact, la wl>at I 
have said I have in no way limited tbe discro- 
tion of tho Judge as a Judge of fact in deter¬ 
mining whether or not be will act on the ac¬ 
counts without corroboration, the only point 
being that tbe law does not require corrobora¬ 
tion." 

It is necessary therefore to consider 
■what weight the learned Special Judge 
would have attached to the papers if ho 
had held them to he legally admissible. 
I will proceed therefore to deal with eacli 
Letters Patent Appeal separately. Letters 
Patent Ajipenl No. 72 of 1917 corres¬ 
ponds to Second Appeal No. 1298 of 1915, 
which corresponds bo Appeal No. 18G of 
1912 before tho Special Judge^ When 

(1) [19071 SI Cal. 1059=34 1. A. lUi (P. C,). 

(2) 11912] 17 I. O. 206. 

<3) [1004] 28 Bom. 294. 


Court of the Special Judge three holdings 
were concerned. Mr. Monahan, the Spe¬ 
cial Julge, dealt with tbe case of one of 
these holdings which was in the posses¬ 
sion of the appellant Tirbeni (defen¬ 
dant 10 in the Court of the Assistant 
Settlement Officer), and came to the con¬ 
clusion that Tirbeni had established the 
presumption required by S. 50, Ben. Ten. 
Act, and that the papers of the landlord 
had not fully rebutted that presumption. 
With regard to the tenants who were in 
possession of the other two holdings, 
namely, defendants 4 and 13 in the Court 
of the Assistant Settlement Officer, Mr. 
Monahan decreed tbe landlord’s claim in 
the absence of the tenants. These tenants 
thereupon filed an application for review, 
which came up for hearing before Mr. 
Maepherson who was the successor of 
Mr. Monahan as Special Judge. Mr. Mae¬ 
pherson saw gooii grouu(.ls lor admitting 
the review and finally tlisposed of these 
two cases by agreeing with Mr. Monahan 
(thougli for an additional reason) and 
holding that the landlord’s papers were 
thoroughly unreliable and that the i)re- 
suiiiptiou laised had not be^m rebutted. 
The result of this was that out of Special 
Appeal No. 186 there have arisen two 
s^'ceod appeals, namely, No. 1298 and 
4183. 

r»etter3 Patent Appeal No. 72 deals 
w’ith Second Appeal No. 1298. Jn this 
case the raiyats are, as I havo observed, 
defendants 4 and 13 l^efore tho Assistant 
Settlement Officer. The learned vakil 
for the appellants urges tliab although 
the landlord lias succeeded in Chap¬ 
man, J’s., Court in establishing that the 
collection and other papers produced by 
the landlord aro admissible in evidence, 
still as there is a definite finding by Mr. 
Maepherson that the landlord’s papers 
are thoroughly unreliable the appeal he. 
fore Chapman. J., was concluded by a 
finding of fact and should have been dis¬ 
missed. This would no doubt have been 
80 if the matter had rested there. No 
doubt the finding of Mr. Maepherson that 
the landlord's papers wore utterly un- 
worthy of credit wotihl altogether do 
away with tho necessity of detorniining 
whether or not the papers were admis¬ 
sible under the provisions of the l-lvi- 
donco Act, and therefore Chapu an, .T’s., 
decision that the paptrs were admissible 
would not in any way affect the compe- 
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tency of the appeals before him. But 
the learned vakil for the landlord before 
us meets this argument on behalf of the 
appellants by contending that defen- 
dants 4 and 13 have at the outset failed 
to establish that there was any presump¬ 
tion under S, 60. Ben Ten. Act, in their 
favour and he shows this in the following 
way. These two tenants have no rent 
receipts by which they can establish pay¬ 
ment at a fixed rent for 20 years. It is 
not their case that they have paid at any 
fixed rate of rent. What they have done 
is this; they have asked us to look at the 
landlord’s jaraabandi of 1277 P. S. and 
to hold that the rental recorded in the 
survey and settlement record is identical 
with the rent recorded in the jamabandi 

of 1277 P. S. 

Now this does not appear to be a fact. 
Wliat appears to be the real fact is that 
the jamabandi of 1277 show's not only 
the rent now recorded in the survey and 
settlement record but an additional sum 
on account of company’s batta. If there¬ 
fore the tenants contend that their hold¬ 
ings were created at the time of or pre¬ 
vious to the permanent settlement, then 
the landlord liad prima facie a right to 
dertjond company’s hatta when sicca 
rujjees weie finally converted into com¬ 
pany’s rupees. The tet>ant3 cannot say 
that the entry on account of batta is to 
be (ijsjegarded ftnd the amount repre- 
se' ted in conipany's rujiecs only is to be 
taken the trie rent in 1277. If they 
contend that tlie an.ount entered on ac¬ 
count of bat ta is an abwab, tbon they are 
in tlie dilemma that they must admit 
that their holding was created sometime 
subsequent to 1836 when the sicca rupee 
was finally declared not to be legal 
der. The conclusion at which 1 have 
arrived is that the jamabandi ot L^u 
must be taken as a whole and the 
there must be taken to mean that the 
rentals payable by these tenants were not 
identical with the rents recorded in the 
survey and settlement record published 
in or about 1911. If that is so then the 
basis upon which the tenants claim to be 
entered as raiyabs at fixed rents or rates 
of rent completely disappears; and this 
is admitted by the learned vakil^ for the 
appellants w'ho says that if he is not en¬ 
titled to pick out that part of the entry 
which relates to company’s rupees in the 
jamabandi of 1277 then he is unable to 
raise the presuraptiou in favour of his 


clients. Therefore the decision of the 
Assistant Settlement Officer in regard to 
these two tenants was correct and the 
decision of the learned Special Judge can¬ 
not be sustained irrespective of the fact 
whether or not the landlord’s collection 
papers were admissible in evidence. If 
the landlord’s papers are not admissible 
the tenants are unable to show the pay¬ 
ment in 1277 at the rate which they 
claim to have paid. 

If the landlord’s papers are admissible 
then the entry must be taken as a whole, 
and it does not support the case that in 
1277 the rent recorded in 1911 was the 
rent of the holding. It is to be observed 


that the Special Judge Mr. Maepberson 
was of opinion that although Company s 
batta may have been entered in the jama¬ 
bandi of 127 7 still in the absence of direct 
evidence to show that Company s batta 
was in fact realized, the tenant is compe¬ 
tent to maintain that his real rent in that 
year was exclusive of Company s batta. 
The leply to this is that the rate of rent 
is not dependent upon the quantity col¬ 
lected. The landlord may be unable to 
collect his full rent but if his papers are 
comp'eto and if they do in fact show that 
the full rent was inclusive of batta, then 
it is immaterial whether or nob the batta 
was collectel. The full rent therefore m 
the case of defendants 4 and 13 was the 
rent inclusive of batta and does nob 

bherefoie agree with the rent 

the survey aud settlement 
being so, Letters Patent A!>peal No. 72 
must be dismissed with costs. Cbap- 
aian. J.'s judgment restoring the judgment 
3 f the Assistant Settlement Officer m 
regard to these two tenants must bo 
iffirmed. The tenants have failed to 
■aise any presumption and the question 
)f the admissibility of the papers doea 
rot arise. 

Letters Patent Appeal No. 75, which 
jorresponds to Second Appoal No. 4183, 
relates to the raiyat Tirbeni (defen- 
lant 10) who was the other tenant con- 
jerned in Appeal No. 186 of 1912 before 
)be Special Judge. His case is also identi- 
jal so far as concerns the question of 
presumption with that of the tenants in 
Letters Patent Appeal No. 72. In this 
sase also the tenant had recourse to the 
amahanrli of 1277 for the purpose of 
establishing a uniform payment of rent at 
die rate of Rs. 210. Now the jamabands 
jhows that the rent in 1277 was 
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B.9. 210-16.0. with Company’s babba 
Rs. 14 13 0. The Record of Rights shows 
the rent to be Rs. 210-15.0. In my opi¬ 
nion the rent in 1277 P. S mast be taken 
to be Ra. 210-15-0. plus Rs. 14-13 0, 
whioh is greatly in excess of the amount 
shown in the Record of Rights and there¬ 
fore I must hold that Tirbeni has failed 
to establish a statutory presumption 
under S. 50, Ben. Ten Acb. Letters 
Patent Appeal No. 75 must therefore be 
dismissed with costs. As regards the 
costs the respondents having succeeded 
ani the appellants having failed upon the 
merits as well as on the ground of 
admissibility the landlords will be entit¬ 
led to their costs. Letters Patent Appeal 
No. 74 arises out of Second Appeal 
No. 2945 of 1913. which corresponds to 
Appeal No. 160 of 1912 before the Special 
Juige Mr. Monahan. In this appeal the 
julgment of Chapman, J.. as regards the 
admUsibilibv of the zamindar’s papers 
must be upheld and therefore the only 
question is whether the appeals must be 
remanded or whether there was any find¬ 
ing by the Special Juige which concluded 
the second appeal before Chapman, J. 
Now in this otse there is a finding by 
Mr. Monahan to the following effect: 

‘'Thus the above jamabandis of 1235 and 1237 
talcea io ooajaactioo with the eharabwar jama- 
baodis would be suffisient, in my opinion, to 
rebut the presumption in favour of dxity of rent 
provided that these jam^bandis can be accepted 
as evidence.” 

Mr. Monahan decided that the papers 
were not admissible at all. but he was of 
opinion that if they werelegtUy admissi¬ 
ble then they wore sufficient to rebut the 
presumption raised by the raiyats. There 
is no question that a prima facie pre¬ 
sumption was leg wily raised. The only 
question is whether l'»ndlord9 had by 
their evidence rebutted that presumption. 
In view of the very deliberate finding 
raoordal by Mr. Monihan it is impossible 
for us to aosept the coubention of the 
learned vikil for the raiyats appellants 
before us that Mr. Monahan dil not taka 
into consideration the collection paper.s 
at all or at any rate that he did not take 
into consideration all the collection 
pipers an I that he recorded his finding 
only upon the evidence whioh was io his 
O[)inion admissible. I cannot give his 
ju Ig nant this construction. I think it 
was his intention to provide for the ccn- 
tinganoy of the appeal Court boiling that 
he was wrong upon the question of the 
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admissibility of the documents and he 
therefore took the precaution of recording 
what would be his finding if the appeal 
Court came to the conclusion that thejam- 
bandis and other papers were admissible. 
Therefore, Chspman, J., having decided 
that the jamabandis were admissible, it 
was competent for him to decree the ap¬ 
peal forthwith and to order enhancement 
according to the rates found by the Special 
Judge. This he has directed to be done 
in the concluding portion of his judg¬ 
ment, which is as follows: 

“I would tberefora reverse his (Special Judge's) 
judgmeaC in'appeal and direct that the'decree 
be drjiwn up in accordance with the reuts, 
which it is apparent from the learned Speoial 
Judge's judgment he would have settled if he 
had admitted tbejamabandi papers as evidence.” 

Our order therefore will be that the 
judgment and decree of Chapman, J. be 
affirmed and the appeal of the tenants 
before us be dismissed with costs. 
Letters Patent Anpeal No. 73 corres¬ 
ponds to Second Appeal No. 432, 
which corresponds to Appeal No. 155 of 
1912 before Mr. Monahan. In this case 
the question of the a Imissibllity of the 
zamindars’ papers having been decided in 
his favour, the only question is whether 
Mr. Monahan’s finding disposed of the 
matter in dispute in second appeal. It 
appears that Mr. Monahan, after holding 
thit the papers were not admissible, does 
not come to any clear finding as to whe¬ 
ther they would have established the 
zamindars’ case if his finding on the 
point of law had been otherwise. His 
judgment is not altogether satisfactory 
and I am not cortain that he had a clear 
conception in his mind as to the nature 
of the proof whioh it was nooessary for 
the zamindars to adduce in order to 
rebut the presumption created by the 
production of 20 years’ receipts by the 
raiyats showing payment of a uniform 
rental. In my opinion the proper course 
will bo to remand this case to the Special 
Judge in order thit it may be dealt with 
according to law after consideration of 
the zatnindars’ papers which, agreeing 
with Chapman, T. we hol'l to he a lmis^kible 
in evidence. The .-Issistant Settlement 
Olfioer assumed that thase papers were 
genuine. There appeirs bo have been some 
argument before him as to whether they 
ware forgeries bub he did not accede 
to the argument of the tenants on this 
point. Mr. Monahan, the learned Special 
Judge, appears also bo have taken for 
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granted that the papers were genuine. 
The only question which was argued 
before him was whether they were ad¬ 
missible in evidence according to law. It 
will not be open therefore when the case 
goes back on remand, for the tenants to 
argue that the papers are not genuine. 

The only question which will be open 
will be as to what these pepers prove 
and whether they do in fact entitle the 
landlords to say that they have rebutted 
the presumption which the tenants have 
raised. That is to say, the learned 
Special Judge will have to consider what 
credit is to be attached to these papers. 
He may be of opinion that these papers 
are not of any value whatever but that is 
a matter entirely for him. It is need¬ 
less to refer to the caution which is 
given in Gopai Mundul v. Nobbo Kishen 
Mooherjee (4), to the effect that zamin- 
dari papers being ex parte ought be very 
carefully scrutinized before they are held 
sufficient to make the tenant liable for 
the rent shown in them. Every case in 
.which the zamindar seeks to obtain en- 
jhancement uj’cn ilie strength of his 
papers must depend upon its own facts. 

The learned Assistant Settlement Officer 
appears to have applied himself only to a 
consideration of the rates of rent dis¬ 
closed in the papers of the zamiudars. 
As has been observed by Mr. Monahan, a 
change in the rates would not necessarily 
shew a change in the gross rental paid by 
a tenant who pleads uniform payment 
for 20 years, and it would be quite pos¬ 
sible for a zamindar to re-arrange the 
rates from year to year without affecting 
the gross rental paid. The learned vakil 
for the zamindars. respondents before us, 
however asserts that he will bo able to 

show from his papers that here is oot 

a single tenant in the vill n 
question who was a tenant 
the Permanent Settlement «ho has not 
at some subsequent time paid a different 
rent for the same area in two successive 
veara. If be can show this, that will 
throw back the onus upon the tenant to 
establish that although hia rental has 
changed that rental still includes a part 
of the rental paid upon the original 
area held at the time of the Perma- 
nenfc Settlement. It is impossible for us 
to dispose of the matter finally, although 
it is eminently desirablo_tj^^^is_ii^ 
“(4) 5 W. R/Act'X Rulings, 83. 


gatioD should be ended as quickly as 
possible. I think therefore although, in 
my opinion, the course is extremely un¬ 
satisfactory, that the only order we can 
make is that the appeal should be allowed 
and that the case should be sent back 
to the Special Judge in order that he may 
come to a finding upon the question of 
fact, namely, whether or not the presump¬ 
tion raised by the raiyats has been 
rebutted by the landlords, after giving due 
weight to the evidence adduced by both 
parties and to the obsetvations made in 
this judgment. Neither party will be 
permitted to adduce additional evidence- 
As regards costs although the fcenanta 
succeed in obtainiog a remand, it is to be 
observed that they might have obtained 
t be same result in tbe Court of Chapman, J. 
if they had brought to his notice the 
judgment of Mr. Monahan in this case. 
Tbe fact appears to be that they brought 
to Chapman J’s noticeonly one judgment, 
namely, the judgment in- the Appeal 
No. 186 of 1912. The other judgments 
were apparently completely ignored and 
I am quite certain that if the judgment 
of Mr. Monahan in Appeal No. 160 of 
1912 had been brought to the notice 
of Chapman, J., he would not ha^erestored 
the judgment of the Assistant Settlement 
Officer but would have remanded the case 
to the Court of the Special Judge for 
a decision upon the merits, m other 
words, he would have taken the very 

course which we have 

these circumstances the appellants will 

Dot be entitled to any costs m this 

^°:Letters Patent Appeal No. 76, cor- 
responds to Second Appeal No. 3440 
of 1913. which corresponds to Appeal 
No. 187 of 1912 before Mr. Monahan. In 
this case also there is no conclusive 
finding by Mr. Monahan in favour of 
either party. The same remarks apply 
feo this appeal as to Letters Patent Appeal 
No. 74. Eor the same reasons this 
appeal must be decreed and the case 
remanded to tbe Special Judge for dis¬ 
posal in accordance with law after due 
regard to the judgment of this Court. No 
additional evidence will be allowed. The 
appellants having failed to bring to 
Chapman, J’s notice the judgment of 
Mr. Monahan in Appeal No. 187 of 191i 
before him they will not be entitled to 
any costs. In each of the Appeals Nos. 72, 
74 and 75 the costs awarded to the res- 
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poodent^landlords will be assessed at 
three gold mohurs, 

Dawson, Miller, C. J. —I agree. 

V.s/.RK. Order accordingly. 
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Atkinson, J. 

Mt, Bihi Saleha — Plaintiff— Appel¬ 
lant. 

V. 

Antu Bam and another —Defendants— 
Respondents. 

Second Appeal No. 405 of 1917, Deci¬ 
ded on lOtb January 1918, froca decision 
of Dist. Judge, Shahabad. 

(&) Bengal ’Tenancy Act (1855). Ss. 106 
and 109 — Proceeding under S 106 dismisted 
for default—Subsequent suit is not barred 
by virtue of S. 109. 

A prooeediug under S. IOC, which is dismissed 
for default does not operate as a bar to a subse¬ 
quent suit by virtue of the provisions of S 109 
of the Act. I.P 644 C 1] 

(b) Bengal Tenancy Act (1885), S. 109— 
Bar under S. 109 to subsequent suit—Exis¬ 
tence of decision by settlement officer on 
merits of claim is presupposed. 

Section 109, in order to operate as a bar to a 
subsequent suit, pte-supposes the existence of a 
deoisiou by the settlement officer on the merits 
of the claim. [P 544 C 1] 

(c) Practice—Appellate Courts reveersing 
decision must give adequate and satisfactory 
judgment as required by law. 

- Where a Court of Appeal reverses the decision 
of the primary Court, the law imposes upon the 
Court of Appeal an imperative duty and obliga¬ 
tion of giving an adequate and satisfactory 
judgment such as is required b> law. IF 645 0 1] 

Pakrhuddin —for Appellant. 

Qanesh Jfutt Singh —for Respondents. 

Judgment. —The plaintiff instituted 
this suit claiming a declaration that she 
was entitled to a certain chhaur or path, 
way and that the same appertained to 
the plaintilT's village, of which she is 
the sixteen annas proprietress, the name 
of the village being Sarai Sarank. In 
the Record of rights this pathway was 
recorded as being half within the ambit 
of the plaintiff’s village, and half with, 
in the ambit of the defendant's village 
MisrauUa. The case came before the learn¬ 
ed Munsif, who held in favour of the 
plaintiff’s contention and granted the 
plaintiff a decree. Two issues were raised 
for consideration: one was, whether or 
not the suit was barred by the principle 
of res judicata: and the other was as to 
the qestion arising on the merits. The 
learned Munsif held that the principle 
of judicata did not apply and as I have 
aid, decided on the merits in favour of 


the plaintiff. It appears that during the 
course of the preparation of the Record 
of Rights a proceeding was instituted 
by the plaintiff under S. 106, Ben. Ten. 
Act claiming to have the Record of 
Bights corrected, so that it might accord 
according to the plaintiff’s case, with the 
actual facts and that the pathway might 
be described in the Record of Rights as 
being wholly within the limits of the 
plaintiff's village. For some reason or 
other it appears that the summons which 
was issued in that proceeding was nob 
served upon the defendants; and when 
the matter was put in the list for dis¬ 
posal neither the plaintiff nor the defen. 
dants appeared: accordingly the learned 
Settlement Officer dismissed the appli. 
cation under S. 106 on the ground of 
non-appearance of parties. Subsequently 
the plaintiff instituted the present suit. 

From the decision pronounced by the 
learned Munsif the defendants appealed. 
It is right to observe here that the learn¬ 
ed Munsif bestowed upon the case the 
greatest possible care. There was a 
great deal of oral evidence given which 
appears on the record; and the learned 
Munsif considered that it would be a 
prudent thing for him to do, with a view 
to considering the evidence before him, 
to visit the locus in quo and to compare 
the maps which bad been adduced in 
evidence. Accordingly the learned Mun¬ 
sif made a local investigation and com¬ 
pared the maps, i. e., the cadastral sur¬ 
vey map and the revenue survey map; 
and from what he saw coupled with the 
comparison of the maps he formed the 
clear impression that the pathway in 
question fell within the ambit of the 
plaintiff’s village. It has been contend¬ 
ed that the learned Munsif was quite in 
error in making a local investigation, 
and that he really went to the spot 
where the pathway was more for the 
purpose of gleaning information than for 
the purpose of considering the evidence 
which was given. I am not at all satis¬ 
fied that this is a proper view to take of 
the Munsif’s action. There was a great 
conflict between the parties on the evi- 
dence and it was nob unnatural, nor 
would it be illegal, for the learned Mun¬ 
sif if he thought it desirable, for the 
purpose of considering or explaining the 
evidence, to make a local investigation 
On appeal the learned District Judge for 
the time being, Mr. Rowland, came to 
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the conclusion that the present suit was 
barred, not by reason of the application 
of the principle of res judicata, not by 
reason of the provisions of S. 11, Civil 
P. 0., but by reason of the provisions of 
S. 109, Ben. Ten. Act. On the merits 
the learned Judge found in favour of the 
defendants and reversed the decision of 
the learned Munsif and allowed the ap¬ 
peal with costs. 

The learned Judge, in my opinion, was 
quite right, notwithstanding that he 
found that the suit was barred, in dis¬ 
posing of the case on the merits. It 
becomes necessary however to consider 
whether or not the suit was barred in 
point of law under the provisions of 
S. 109, Ben. Ten. Act. The proceeding 
nnder S. 106, Ben. Tan. Act, it must be 
remembered, was dismissed for default 
and that at no stage of the proceeding 
under S. 106 was there a decision by the 
settlement officer upon the merits of the 
claim made by the plaintiff as against 
the defendants to have the Record of 
Rights corrected and brought into har¬ 
mony with the coutencion put forward 
by the plaintiff. S. 107. Ben. Ten. Act, 
extends to proceedings under S. 106, Ben. 
Ten. Act the provisions of the Code of 
Civil Procedure for the trial of suits. 
S. 107 also provides that a decision 
of the settlement officer when given 
shall have the force and effect of a 
decree of the civil Court. After the 
proceeding under S. 106 bad been dis- 
noissed, the plaintiff made an applic^ion 
for review and nob for restoration. That 
application was rejected on the ground 
that it was not mi la within 30 days 
from the date of the order of dismissal. 
The learned Julge has held that in point 
of law the mere institution of a proceed- 
iog under S. 106 operates as a bar to a 
.ubsoquaot suit by virtue of the provisions 
'of 3 l09t 0V0CI though til© prnc 36 (iiDg 
under 3 *106 tn\y have been rli^rnis'ed 
for dofaiiR'; non-appearance of 

pirties or for any reison other than on 
che merits. In rny opinion thib decision 
.,f the learned luJge is entirely wrong. 

3 109 to operate as a bar to a subsequent 
suit presupposes the existence of a deci¬ 
sion by the settlement officer on the 
merits of the claim. This view was 
uphaltl in the case reported as Parhati v. 
Toolsi K.%pri (l). Their Bordships in 

tha t case _ 

(l) A.I.R. 1914 Gab 157—20 I. C. 1, 


1916 

"The decision of a settlement officer to which 
the force and edect of a decree of a oi7il Oourt 
is given bj S. 107, Ben. Ten. Act, does not in¬ 
clude an order of dismissal of a suit uuder 
S. 106 of the Act, for default, the word "deoision" 
implying an adjudicaiioa on the merits.’' 

If there has been a disposal of the 
claim under S. 105 or under S. 106 on the 
merits, then S. 109 operates as a bar in 
respect of a subsequent suit in the civil 
Oourt; bub not otherwise. But if the 
rules of the Civil Procedure Code are 
to be applied to proceedings under 
Ss. 105 to 108, Ben. Ten. Act. as pro¬ 
vided by S. 107, it would appear that 
the Civil Procedure Code applies to this 
particular case; because if the suit was 
dismissed for default it would be dis¬ 
missed on one of the grounds specified in 
O. 9. R. 2 or R. 3. The order fordisraiasal 
made in this case would involve the 
application of R. 2 or R. 3, 0. 9; and 
R 4, O 9 provided that: q 

" Arhere a suit is dismi.saed under R. 2 or R. 3, tbo 
plaiotiS may (subject tj the law of limitation) 

bring a fresh suit, or be may apply for an order 

to set aside the order of dismissal,’ 
and so forth; so that the Civil Procedure 
Code contemplates that where a suit i8 
dismissed for mere default it is not to 
operate as a bar in respect of a sub¬ 
sequent suit. Applying the reasoning of 
the Civil Procedure Code as well as its 
spirit, it would appear that the order of 
the learned Judge holding that 
insbibubion of a proceeding under S. lOo 
operates as a bat under S. 109 bo a sub¬ 
sequent suit is quite untenable in point 
of law. Accordingly in my opinion the 
learned Judge was wrong in bolding that 
the plaintiff’s suit was barred under 
S. 109, Ben. Ten. Act. This however 
by DO means disposes of the main diffi¬ 
culty in the case. The question is whe¬ 
ther or nob the learned Judge has ad¬ 
equately disposed of the^ case on the 
merits. I have no hesitation in saying 
that I have seldom come across a more 
uosxtisfactorv judgment than that pro¬ 
nounced by. Mr. Rowland. The case was 
an important one to the parties, a great 
deal of time and money had been spent 
upon the case; much evidence was ad¬ 
duced before the trial Court touching 
and concerning the matters in issue, and 
it appears to me that it was the bounden 
duty of the District Judge to have ad¬ 
equately, fairly, properly and honestly 
considered the evidence on the record, 
more especially having regard to the fact 
that he was reversing the decision of the 
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trial Court who had the fullest opportu- 
siity of seeing the witnesses, of hearing 
the eyidenoe given before it and who had 
the additional advantage of having made 
a local investigation. Mulliok, J., in a 
case reported in Calcutta Weekly Notes, 
the reference to which I have not been 
able to secure.at present, has laid down 
in most express terms that where a 
Court of appeal reverses the decision of 
the primary Court, the law imposes 
upon the Court of appeal an imperative 
duty and obligation of giving an adequate 
and satisfactory judgment such as is 
required by law. What kind of a judg¬ 
ment has the learned Judge given in this 
ease? I give below the learned Judge's 
judgment word for word touching and 
concerning his decision of the case upon 

the merits: The learned Judge says: 

"It remains to consider the merits. The Munsif 
'has decided tbe suit on the basis of a plotting by 
himself of tbe Re7onueSurvey map of 1344-45. But 
the Revenue Survey map is on the scale of 4 inches 
to tbe mile and tbe cadastral survey map is on 
the scale of 16 inches. It is extremely risky to 
base exaot conclusloas as to boundaries on an 
enlargement to four times the scale of the origi¬ 
nal map. I consider that it is more likely that 
the Munsif made a mistake in bis rclaving of 
the boundary than that the cadastral survey 
boundary is wrong. I am not satisfied that the 
disputed laud does in fact lie within tbe village 
of plaintiffs. For these reasons tbe appeal is 
allowed and the suit of the plaintiSs dismissed 
with costs.’* 

This is the entire of tbe learned Judge’s 
judgment with regard to the disposal of 
this case on the merits. Can any one 
say reading that judgment and consider- 
ing it that it is a fair representation of 
the facts and the evidence which was 
adduced at the trial; or that the learned 
Judge has brought his mind to bear upon 
a fair and impartial review of the evi¬ 
dence touching and concerning the 
merits of the v)lainbiCf’s claim? In this 
<3ourt there is a decision of Chapman and 
Roe, JJ., reported as Laloo Singh v. 
Tahbal Gope (2). In that case the ap¬ 
pellate Court was aflirming the decision 
-of the trial Court and therefore that case 
was a much weaker case than the present 
one. The judgment of allirmance of the 
appellate Court in that case was in the 
following words: 

■‘The facts of the case have been fully discus¬ 
sed by the learned Munsif in bis judgment and 
I do not think I need write them out again. I 
have gone through the record and do not find 
eatiefactory evidence of plaintifl’s possession. 
TTbe witnesses who have deposed for the 

"727Uai7] 38 I.'C.'SU.' 
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plaintiff have not been helived by the learned 
Munsif. They bad appeared before him and 
he had the full opportunity of judging tbe 
truthfuluess and otherwise of their evidence 
so I cannot interfere with the conclusions be 
arrived at. JJnder the circumstances I uphold 
the judgment and dismiss this appeal." 

The learned Judges in that case held 
that it was not a satisfactory judgment 
such as the law requires and Chapman, J., 

at p. 194 {of 1 P. L. W,) says: 

am of opioton tbab this judgment is not 
a sufficient compliance with law; because it was 
incumbent upon the subordinate Judge to state 
in his judgment what the questions for deter¬ 
mination were what the nature of the evidence 
was and to write a judgment from which it 
could bo inferred that be had really considered 
the evidence/* 

Applying that principle as a test in 
this case can it be said that the learned 
Judge has stated what the questions for 
determination were what the nature of 
tbe evidence was and that he has written 
a judgment from which it could be in- 
ferrod that he had considered the evi¬ 
dence? To the like effect is the decision 
reported as Mubarak Hussain v. Shah 
Hamid Hussain (3), in which Mulliok, J,, 
says: 

"Now this questiou of ideutification has an 
important bearing on the defendants' title and 
possession and surolv the defendants wore en¬ 
titled to a considered and reasoned judgment 
on this point from the learned Judge when he 
Bet aside the Trial Court’s finding." 

These decisions are all based upon the 
authority of the case reported as Partap 
Narain v. Maigh halt Singh (4), in 

which Jenkins, C. J., observed: 

"Tbe matter in dispute is one of groat im¬ 
portance to tbe parties and dcsorving of a far 
fuller discussion than the learned District Judge 
has bestowed upon it; aud wo cannot accept 
the few lines in which bo has disposed of this 
part of the case as a judgment in accordance 
with the law." 

In my opinion the learned District 
Judge's judgment is most unsatisfactory 
and is not a judgment in accordance with 
law. Therefore there was an error in 
procedure which error vitiates the con 
elusions arrived at by the learned Judge 
and enables me in point of law to set 
aside his judgmoht in toto. Accordingly 
I allow this appeal with costs and ro 
mand the case to the learned District 
Judge of Shahabad for re-hearing. I 
would request the learned District Judge 
to take the case up and dispose of it with 
the greatest possible expedition. 

v.s./r.k. Case'remanded, 

(3) [19171 38 I C. 509. 

(4) [1909] 36 Cal. 927= 2 I. C. 656. 
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Imam, J. 

Jagestir Singh Mahapatra —Appel¬ 
lant. 

V. ^ 

Sridhar Sardar and others —Respon¬ 
dents. 

Appeal No. 951 of 1917 Decided on 
25fch July 1918 from appellate decree of 
Disfc. Judge Manbhum. 

Civil P. C. (1908), S. 47—Suit by auction^ 
purchaser to recover property purchased 
after confirmation of sale is not barred by 
S. 47—Time runs from date of confirmation 
—Suit is governed by Limitation Act (1908), 
Art. 138 and not by Art. 180, 

A suit by an auction-purchaser for the recovery 
of possession of properly which he has purchased 
at an auction sale which has been confirmed, is 
not a suit which is barred under S. 47 Civil 
P. O. Such O' suit is governed by Art. 138 and 
not by Art. 180 and the period of limitation is 
12 years after the confirmation of the sale. 

[P 546 0 2; P 547 0 1] 

Atul Krishna Ray —for Appollant. 

Abani Bhusan Mukerji —for Respon¬ 
dents. 

Judgment.—The plaintiffs and the 
pro forma defendant 4 and the prede¬ 
cessor in-interest of the pro forma defen¬ 
dants 0 to 10 obtained a decree against 
the principal defendants in this case. In 
execution of the decree which was for 
rent, the property in suit was sold and 
the sale was confirmed on 6th May 1910. 
It appears that after the confirmation of 
the sale there was a partition in the 
family of the plaintiffs and the pro forma 
defendants. By the partition the pro¬ 
perty io suit was .allotted to the plain¬ 
tiffs. The plaintiffs now seek to ob¬ 
tain possession of this property as after 
the confirmation of the sale no ac¬ 
tion was taken and the principal de¬ 
fendants remained in possession. The 
principal defendants in para. 7 of the 
wrii.ien sbaterneot have pleaded that al- 
thougn the sale had taken place and it 
was confirmed, yet the plaintiffs as a 
matter of fact continued to receive rent 
from them and that as such the relation¬ 
ship of landlord and tenant continued. 
The learned Muneif who decreed the suit 
of the plaintiffs has come to a distinct 
finding that there is no evidence to sup¬ 
port the allegation in the written state¬ 
ment to the effect that the relationship 
of landlord and tenant had subsisted bet¬ 
ween the plaintiffs and the principal 
defendants after the confirmation of the 
sale. The principal defendants preferred 


an appeal to the learned Distriot Judge 
of Manbhum Purulia, who has set aside 
the decree given by the learned Munsil 
and has dismissed the suit. 

The points on which the lower appel¬ 
late Court dismissed the suit of the 
plaintiffs are the points of limitation and 
that of jurisdiction. A perusal of the 
judgment of the learned Judge shows 
that he is labouring under the impression 
that the present action is a proceeding in 
execution of the decree obtained for rent. 
He has treated this case as one that ia 
governed by the provisions of the Ohofcs 
Nagpur Tenancy Act, 6 of 1908. It seems 
to me that the learned Judge has over¬ 
looked the fact that the action in ques¬ 
tion is in no way governed by that Act- 
If the relationship of landlord and tenant 
had continued to exist between the plain¬ 
tiffs and the principal defendants, there 
might be something to say as regards the 
application of the provisions of that Act, 
but on this point the finding arrived at 
by the Trial Court is conclusive. The 
position of the parties therefore is thst 
the auction purchaser has instituted a 
regular suit for the recovery of possession 
of the property that he bought at an auc¬ 
tion sale' that was confirmed. In the 
circumstances it appears to mo that 
Ss. 139 and 231 of Act 6 of 1908 have no 
application. 

The next question is, whether the suit- 
is barred under the general law of limi¬ 
tation. The learned vakil appearing on 
behalf of the respondents has drawn my 
attention to Art. 180, Limitation Act 
and has invited me to hold that under 
that Article the suit should be regarded 
as barred because of the provision of 
three years’ limitation. I do not think 
that Art. 180, Limitation Act was in¬ 
tended to apply to a case like this, on 
the contrary by reading the language of 
Art. 135 ,Limitation Act it is quite evi¬ 
dent that the present action ia governed 
by that Article. The period of limitaUon 
provided by that Article is 12 years. The 
suit, having been instituted within 12 
vears of the confirmation of the sale ie 
therefore nob barred by limitation. 

In the course of his address thelaarned 
vakil for the respondents also raised tho 
Question as to whether or not the suit 
is barred under S. 47. Civil P. C. His 
contention is that to ask for delivery oI 
possession is a question arising bebweett 
the parties to the suit in which the de- 
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cree was passed and relates to the execu¬ 
tion of the decree, and that therefore 
under the provisions of that section a 
separate suit is not permissible. This 
view of the case receives no help from 
the clear and emphatic pronouncement 
of their Lordships of the Allahabad High 
Court in a Full Bench case reported as 
Bhagwati v. Banwari LaC (1) It has 
been been held that a suit for the re¬ 
covery of possession of a property which 
has been the subject of sale and the sale 
of which has been confirmed is not a suit 
which is barred under S. 47 of the Code. 
It seems to roe therefore that the learned 
Judge in dismissing the suit both on the 
ground of limitation as well as on the 
ground of jurisdiction has misconceived 
the nature of the action. In the circum¬ 
stances the order of dismissal of the 
learned Judge is set aside, the appeal is 
decreed, and the decree awarded by the 
learned Munslf is restored. The appeal- 
lants will get their costs throughout. 

v.S./R-K. _ A ppeal allowed, 

{IJ [1909] 81 All. 82=1 I. 0. 416. 
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Chapman and Bob, JJ. 

Arjun Naik -Decree-holder — Ap¬ 

pellant. 

V. 

Lakhan —Judgment-debtor — Respon- 
dent. 

Misc. Appeal No. 2 of 1918, Decided 
on 9th April 1918, against order of 

Diet. Judge, Cuttack. 

(a) Civil P. C. (5 of 1908), 0.21, R. 11 (3) 
—Application for execution is in accordance 
with law if particulars required on date of 
filing are given. 

The question whether an application for exe* 
cution is in accordance with law or not must bo 
determined with regard to what the law re¬ 
quires to bs done at the time when the applica¬ 
tion is made, and it is not permissible to con¬ 
sider what the law requires to be done after the 
application has b on made. IP 518 C 1] 

(b) Civil P. C. (5 of 1908), 0.21, R. 11 
—Application for execution correct — Dis¬ 
missal for failure to file copy of decree— 
Application is in accordance with law and 
saves limitation—Limitation Act (9 of 1908), 
Art. 182 

An application for execution of a decree, which 
satisfies all the requiromnts of R. 11, O 21, but 
which is subsequently dismissed on account of 
the decree-holder’s failure to file a copy of the 
decree within the time specified by the Court, 
is an application in accordance with law within 
the meauing of Art. 18-2, and operates to save 
limitation. [P 543 C 1] 

B. N. Sinha —for Appellant. 

S. N. Boy —for Respondent. 
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Judgment. —This appeal arises out of 
proceedings in execution. Two questions 
arose, (l) whether the decree had been, 
satisfied ; and (2) whether the particular 
application for execution was barred by 
limitation. In regard to the first point 
there is a concurrent finding of the origi¬ 
nal Court and the Court of first appeal. 
We are concerned only with the second 
question. The application for execution 
was filed on lltb May 1917. It recited 
that the suit had been decreed ^y the 
Munslf on 30th April 1911, and that the 
appeal had been disposed of by the High 
Court on 15th May 1914. The only de¬ 
fect in the application when filed were 
that the amount of costs were stated 
under the heading (g) of sub-R. 2, R. 11» 
O. 21, namely, under the head “the 
amount with interest (if any) due upon 
the decree.” It would have bean more 
regular to state the amount of costs se¬ 
parately under heading (h) cf that sub¬ 
rule. Another defect in the application 
as filed was that reference was made to 
a previous execution petition tiled with 
reference to the original decree made by 
the Munsif. 

It is not clear whether this is or is nob 
a defect ; all that can be said is that the 
previous application was not an applioa- 
*tion for the execution of the decree of the 
High Court. So far as the actual re¬ 
quirements of R. 11 are concerned, all 
the requirements of that rule were com¬ 
plied with when the application was 
presented. It appears however that the 
Court under sub-R. 3 of that rule required 
the applicant to produce a certified copy 
of the High Court decree within fifteen 
days' time and on the failure of the ap¬ 
plicant to comply the application was 
rejected. The learned District Judge in 
first appeal has held that on the failure 
to comply with the order of the Court 
requiring a copy of the decree theapplica- 
tion became an application not in accor¬ 
dance with law and was therefore not 
sufticionb to save limitation. Under 
Art. 182, Sch. 1, Lim. Act, three years’ 
limitation commences to run from the 
date of applying in aocordanoe with law 
to the proper Court for execution or for 
some steps taken in aid of execution of 
the decree or order. Where no such ap¬ 
plication has been made or any such steps 
taken, the li.Tiitation runs from the date 
of the decree or order. Execution would 
in the present case be barred unless it is 
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possible to say that the application in 
execution was made In aooordanoa with 
law or a step in aid of the execution 
is taken. 

In the case of Pachiappa Achari v. 
Poojali Seenan (l) it was held by the 
Madras High Court, an application for 
execution is in accordance with law al¬ 
though the applicant does not comply 
with the order of the Court requiring a 
copy of the decree. The same view was 
taken by the Allahabad High Court in 
Baghunandan Lai v. Badan Singh (2). I 
am of opinion that a correct view was 
taken in these two decisions, namely, 
that the questions whether the applica. 
tion is in accordance with law or not, 
must be determined with regard to what 
the law requires to be done at the time 
when the application is made, and in 
order to ascertain whether the applica¬ 
tion is in accordance with law it is not 
permissible to consider what the law re¬ 
quires to be done after the application 
has been made. With the exception of 
informalities to which I have above re¬ 
ferred, which would bo excused under 
the rule long ago established by the 
Calcutta High Court that mere matters 
of informalities are disregarded, the ap¬ 
plication was in accordance with law at 
the time it was made. We have been re-' 
ferred to sub-R. 2, R 17, O. 21, which 
provides, where an application has been 
amended within time under the order of 
the Court, it is deemed to be an applica¬ 
tion in accordance with law and pre¬ 
sented on the date when it was first pre¬ 
sented. We have been asked to hold this 
as meaning that where a Court requires 
a copy of the decree to be filed and the 
copy is ijot supplied in time, the original 
application should be deemed to be not 
in accordance with law. This is not what 
the sub-rule says. The intention of the 
sub rule is to relax the law in favour of 
the decree-holder, it is not possible ^ to 
inberprot it in the direction of making 
the law more strict against the decree- 
holder. In these circumsbanoea this ap¬ 
peal must be allowed. The order of the 
District Judge is set aside and that of the 
Munsif restored. The appellants are en¬ 
titled to costs, one gold mohur, 

V S /r k. Appeal allowed. 


(1) [19051 

( 2 ) [ 1918 ] 


28 Mad. 557. 

40 All. 209=43 I. 0. 914, 
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DAWSON-MlIiliER, G. J. AND IMAM. J. 

Badha Kiskan Bai and others —De¬ 
fendants—Appellants. 

V. 

Nauratan Lai — Plaintiff — Respon¬ 
dent. 

First Appeal No, 3 of 1916, Decided 
on 21st June 1918, from a decision of 
Sub.Judge. Patna. 

^ (a) Limitation Act (9 of 1908), Art. 120 
—Claim for proceeds of immovable pro¬ 
perty substituted by moveable property is 
not claim for immovable property—Art. 
120 applies. 

A claim foe tbe proceeds of what was once ‘im¬ 
movable property but has been subetituted by 
moveable property cannot be regarded as a claim 
for immovable property or any interest therein 
or any benefit arising from land and is governed 
by Art. 120. [P 651 0 1] 

(b) Hindu law—Alienation — Necossily— 
Bona-fide inquiry as to insufficiency to 
meet necessary requirements is necessary'~' 
Failure to prove legal necessity—Proof of 
bona-fide inquiry as to existence of neces¬ 
sity is sufficient—Costs of litigation are for 
necessity—Power to borrow is limited. 

Under Hindu law the onus of proving tbs 
neosssity for a loan contracted by a limited 
owner is on tbo loader, and to discharge this 
burden he must show not merelyjthat the object for 
which the money was required was a legUimata 
one but also that the funds available to the 
limited owner wore insufficient to meet the 
necessary requirements. [P 553 0 IJ 

If the creditor fails to prove any legal neces¬ 
sity, he can nevortholess succeed by establishing 
that he made proper inquiries and was honestly 
satisfied that such necessity existed. fP 555 0 l] 

Per Imam, J. —Ooats of litigation are a recog¬ 
nized head of necessity but the power to borrow 
for that reason is not unlimited. [P 562 0 1] 

(c) Fraud—Non-service of summons is not. 
fraud—Suppression of process with intent to 
deceive and take undue advantage is fraud 

Non-service of summons by itself Is not fraud. 
Its suppression, on the other baud, with intent 
to deceive and take undue advantage of the 
opposite party amounts to fraud [P 561 0 1] 

P. N. Singh and Banwari Lai —tor 
Appellants. 

Gangadhar Das and Ganesh Dutt 
Sifigh —for Respondent. 

Dawson-Miller. C. J.—In thiscase the 
plaintiff, who succeeded to the estate of his 
maternal grandfather on the death of his 
mother in the year 1902, seeks to set 
aside a mortgage bond executed on behalf 
of his mother in favour of the defendants 
and to gee possession of part of the 
mortgaged property which was purchased 
by the defendants at an auction sale in 
execution of a decree obtained on the 
bond. The plaintiff succeeded before the 
Subordinate Judge of Patna and the de- 


1918 Eadha Kishan V. Nauratan Lal (Dawson-Miller, C. J.) Patna 549 


feudants have instituted this appeal. 
The plaintiiT’s grandfather Bahu Eai 
Badha Kishan died on 7th November 
1879, leaving no male issue. His daughter 
Sheo Koer, his next legal heir, succeeded 
to her father’s estate taking a life in< 
trest. She had then two sons living, 
Sheo Ratan Lai, a young man of 22, and 
the plaintiff Nau Batan Lai, a child of 
2 years of age. When Badha Kishan 
died he left considerable property said to 
be worth many lakhs of rupees, the net 
income from which was at that time 
about Rs. 30,000 per annum. It was also 
alleged that in addition to his immov¬ 
able property he left a considerable sum 
of money amounting to abofft Rs. 50,000 
which passed into the hands of his heir, 
the plaintiff’s mother. About four months 
after the death of her father, viz., on 
26bh February 1880 Sheo Koer, having a 
few days earlier obtained a certidcate of 
succession, executed a muktearnama or 
general power-of-attorney in favour of 
her elder son Sheo Batan and an old 
servant of the family named Isri Prasad 
to act as her agents in her business affairs 
and to sign documents on her behalf. 

The exact nature of the powers con¬ 
ferred by this document will be consi¬ 
dered later. In March 1882 Isri Prasad 
died leaving Sheo Batan, who is alleged 
by the plaintiff to have been a young man 
of profligate habits and a spendthrift, 
the sole agent under the muktearnama. 
It was also alleged that for some time 
before his death Isri Prasad was ill and 
under the influence of Sheo Ratan. How¬ 
ever this may be, it is certain that 
between the years 1880 and 1885 consi¬ 
derable sums of money were borrowed 
from the present defendants and others 
on the security of the property comprised 
in the family estate, although if the al¬ 
legations of the plaintiff as to the re¬ 
sources available from the estate left by 
his grandfather be true, there seems to 
have been no pressing reason to justify 
such transactions. During this period 
loans were taken by Sheo Ratan pur¬ 
porting to act on behalf of his mother 
from the present defendant 1 and others 
amounting to something like Rs. 40,000. 
In addition other large sums of equal or 
greater amount were borrowed from other 
persons during the same period, and 
practically the whole estate was mort¬ 
gaged to secure these loans which carried 
a high rate of interest. Between 1885 


and 1890 there is no evidence that any 
further loans were contracted, but on Ist 
August 1890 what appears to have been 
the sole remaining property of the estate 
upon which no charge had been created 
was mortgaged by Sheo Ratan in his 
mother’s name to secure a loan of Rs. 5,000 
advanced by Rai Radha Kishan, Rai 
Bahadur, defendant 1, in the name of a 
benamidar, one Kurjee Dicshit. It is in 
respect of this last transaction that the 
present suit is brought by the plaintiff as 
reversioner claiming a declaration of his 
title and possession of part of the mort¬ 
gaged property. 

The properties hypothecated under the 
bond of 1st August 1890 comprised a 
share in Mauza Badalpura Farid pur, two 
bungalows in Badalpura and one bungalow 
at Muradpur. Sheo Batan the plaintiff s 
elder brother died in 1894. No interest 
appears to have been paid either in Sheo 
Raban’s lifetime or after his death on 
the sum advanced and secured by this 
mortgage,and in the year 1900 thedefen- 
dants instituted a suit to enforce the 
bond and in June of the following year 
obtained a decree against Sheo Koer for 
the sum of Rs. 23,897-10-6 principal and 
interest due on the bond. The properties 
were then sold at auction, the bungalows 
being purchased by the defendants them¬ 
selves. Sheo Koer died about a year later 
on lOth June 1902, leaving her son, the 
plaintiff Nauratan, a barren heritage. 
He was then a young man of 24 or 25 
years of ago and obtained employment in 
the Indian Police. From inquiries ho 
made and from what he already' knew 
he came to the conclusion that tliis and 
other previous loans had been contracted 
and the property mortgaged during the 
lifetime of his mother and brother with¬ 
out legal necessity justifying such tran¬ 
sactions and instituted suits against de- 
fendant 1 and other moneylenders who 
had taken mortgages by way of security 
to recover possession of those portions of 
the property which still remained in 
their hands. In some of these suits he 
was successful; in others a compromise 
was arrived at. In the present suit he 
claims possession of the Muradpur 
bunglow together with mesne profits and 
interest thereon for the three years pre¬ 
ceding the institution of the suit. With 
regard to the two bungalows at Badalpura 
it appears that these were taken over 
from defendant 1 in a somewhat dila- 
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pidated condition in the yoar 1903 by 
the East Indian Ry. Co., under the pro¬ 
visions of the Land Acquisition Act for a 
sum of Rs. 924-9 7 which was paid to 
defendant 1 and the plaintiff claims the 
value of th esa two bungalows which 
he places at Rs. 6,799-9-7 together with 
interest, alleging that they were allowed 
to get into a dilapidated condition by the 
defendant and were dismantled by him, 
the material having been removed before 
the sale to the East Indian Ry. Co. The 
plaintiff’s case is that by the muktoar- 
nama of 26th .February 1880 his 'brother 
Sheo Ratan was not authorized to incur 
debts or mortgage the estate on bis 
mother’s behalf, and further the docu- 
raent in question was not validly executed 
as it was nob explained to his mother nor 
plained did she understand it. 

He further says that the mortgage- 
bond of 1st August 1890 was nob executed 
with the knowledge and consent of Sheo 
Koer, nor was it ever read over and ex¬ 
plained toher. He further says that his 
niotherdid not in fact at that time receive 
the Rs 5,000 or any portion of it; and 
that in any case there wasnot at the time 
wlien this transaction took place any 
legal necessity or pressureupon theestate 
such as would justify Sheo Koer in 
hypothecating the family property and 
that the defendants made no inquiries as 
to the existence of the alleged necessity. 
He further contends that the decree ob- 
tained by defendant 1 on the said bond 
was frandulent and collusive and that 
process was never served upon Sheo 
Koer and judgment was allowed to go by 
default. The defendants contended on the 
contrary that the muktearnama and the 
bond or rather a draft of it were both 
read over and explained to SheoKoerand 
that she understood and consented to 
them, that the money was borrowed for 
the purpose of defending a law suit 
brought by one Badri Narain against 
Sheo Koer disputing her titletotheesbate 
and that it was urgently necessary to 
raise this money for that purpose; further 
that the money was only advanced after 
due and proper inquiries and after defen¬ 
dant 1 had by such inquiries formed a 
bona fide opinion that the loan was 
necessary and for the benefit of theestate. 
They further.traversed the allegations of 
the plaintiff that the summons in the 
mortgage suit against Sheo Koer was not 
properly served. Lastly they contended 


that the claim for the value of tho two 
bungalows sold to the railway company 
was not a claim for possession of im¬ 
movable property within Art. 141 or 
Art. 144 Lim. Act but was a claim for 
moveable property and was governed by 
Art..120 of the Act and, therefore barred, 
the suit not having been brought either 
to do that within.six years of Sheo Koer’s 
death when the plaintiff’s interest in the 
estate became vested, or within six years 
of the purchase by the Railway Company. 
Other issues were raised at the trial by 
the defendants but are not now material 
and were abandoned by them in this 
appeal. 

The Suboixdinate Jugde found (l) that 
the plainbiS’s claim to recover the price 
of the two bungalows sold to the Rail¬ 
way Company was nob barred by limita¬ 
tion as, in his opinion, the mony re¬ 
covered by the defendants as the price 
of that property must be taken as repre¬ 
senting the property and did not cease 
to be immovable property; (2) that the 
muktearnama of 26th February 1880 
was properly executed by Sbeo Koer but 
that it gave no power to Sheo Ratan to 
raise loans on her behalf without her 
knowledge and consent but merely to 
sign documents executed by her and that 
she could not delegate to any other per¬ 
son power to take loans substituting bis 
discretion for hers; (3) that the mort¬ 
gage bond of Isfc August 1890 was not 
executed with the knowledge and con- 
sent of Sheo Koer; (4) that there was no 
legal necessity to warrant the transac¬ 
tion; (5) that there was no bona fide in¬ 
quiry by the defendants as to the legal 
necessity: and (6) that the mortgage de¬ 
cree was fraudulently obtained by sup¬ 
presing service of process and was nob 
binding upon the'reversioner. In accord¬ 
ance with those findings he entered a 
decree for the plaintiff granting him 
possession of the Muradpur bungalow 
together with mesne profits to be as¬ 
certained and for the price paid by the 
Railway Company bo the defendants for 
the two Badalpura bungalows, together 
with proportionate costs. 

The first point taken by the appellants 
relates to the claim for the price of the 
two Badalpura bungalows, which they 
contend is clearly a claim for moveable 
and not immovable property within the 
meaning of Art. 141 or Art. 144 of the 
Schedule to the Limitation Act. So fat 
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aa this part of the appeal is concerned I 
think the appellants must succeed. The 
plaintiff contends that the purchase-price 
which now represents what foriilerly 
was immovable property, should bo 
treated as a benefit arising out of im¬ 
movable property and claims that it is 
covered by the words "or any interest 
therein" in Art. 144, and by the de6ni- 
tion in S. 3 (26), General Clauses Act 
{10 of 1897), which includes benefits to 
arise out of land. In support of this 
< 50 Dtention he relies upon the case of 
jBarhdtndeo Pevahad v. Tara Ckand (l). 
in which it was held that where property 
was sold under a decree obbainod on a 
first mortgage, the right of a puisne en¬ 
cumbrancer to follow the surplus pro¬ 
ceeds after the decree-holder’s claim had 
been satisfied was an equitable right and 
that the right of the puisne encum¬ 
brancer is nob extinguished or discharged 
by the sale bub is transferred to the^ sur. 
plus sale procceeds. It should be pointed 
■out however that that was a suit to 
enforce payment of mony charged upon 
immovable property, for which Art. 132, 
Soh. 2 of the Act expressly provides and 
in my opinion this case affords no autho¬ 
rity for the plaintiff’s proposition that a 
claim for the proceeds of what was once 
immovable property bub has been sub¬ 
stituted by moveable property can be 
regarded as a claim for immovable pro¬ 
perty or any interest therein or any 
benefit arising out of land. If the plain¬ 
tiff wished to protect himself from the 
operation of the Limitation Act. I think 
in a claim of this sorb, where the pro¬ 
perty has lost the impress of its original 
nature and been converted into money, 
he was bound to institute a suit within 
'6 years of the time when his causa of 
action accrued and so far as this part of 
the claim is concerned, I think the judg¬ 
ment of the Subordinate Judge must be 
set aside. [See 'Ganpatrao Moroji v. 
l^atnanrao Shamrao (2).] 

It is convenient here to consider the 
question which arises in regard to the 
execution and effect of the mukbearnama 
or power of attorney executed by Sheo 
Koer on 26th February 1880. It was 
found by the learned Judge that the 
power of attorney was read over and 
explained to Sheo Koer and that she under¬ 
stood its legal consequences. The only 

■“(I) U916T33’^al.'92'! 
f2) [19081 10 Bom. L. R. 210. 


witness on this point was DarbariLal.and 
his evidence certainly falls far short of 
proving these facts. After saying that 
the draft'Of this document was read over 
and explained to Sheo Koer, he admit¬ 
ted that in his evidence in a previous 
suit brought by the plaintiff he stated 
that he could not recollect whether it 
was read over to her or not, and added 
that that was true and that he could not 
now swear that the draft was actually 
read over and explained to the lady. If 
this were the only evidence on the point 
I think the proof would fail. Nor does 
the evidence of this witness, who was at 
one time a tout, appear to me on reading 
it through to be worthy of much credit. 
It does however from the evidence of 
Sheo Koer herself who was examined in 
some other pro-feedings in 1894 and 
Xvbose evidence was put in and referred 
to by both parties in this suit that she 
executed the power-of-attorney and un¬ 
derstood the object of it I think there¬ 
fore that the finding on this question is 
supported by the admission of Shoo Koer 
herself and may safely be accepted. The 
document resites that many cases are 
pending by and against Sheo Koer and 
various sums of money due on bonds and 
decrees and otherwise have to be col¬ 
lected as well as rents for villages and 
that being a pardanashin lady she is un¬ 
able to look after these affairs. She 
therefore appoints Sheo Ratan and Tsri 
Prasad as her agents to appoint vakils, 
counsel and raukhtears on her behalf and 
to collect her rents and other moneys 
due to her and grant receipts in her name 
and to deposit money in Court and pay 
Government revenue on her behalf as re¬ 
quired. Than follows a special power 
given to Sheo Ratan alone which is relied 
on hy the appellants. It is in these 
word?: 

“Babu Sbeo Ratan Lai, my son, one of the 
muklitears, shall put down my signatnre in hie 
pen on whatever deeds of sale and conditional 
sale and ekraroamah, sberakatnamah, biba, 
thicea, kabuliyat, zarpeahgi, ijata, mukarrarl, 
mortgage and simple bonds and patta and other 
documents of all sorts which might ho written 
and executed on my behalf, and shall get them 
attested by witnesses on his admission and shall 
on his admission get them registered.” 

It seems clear that the power here 
granted to Sheo Ratan does nob enable 
him to substitute his own discretion for 
that of Sheo Koer or to alienate or create 
any charge on her property without first 
obtaining her eanction to transaction of 
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such a nature. The power granted is in 
my opinion merely that of signing her 
name on her behalf to such transactions 
as she might authorize and direct. The 
hand shall be the hand of Sheo Batan |)ut 
the voice must be the voice of Sheo Koer. 
Even if it be taken that Sheo Batan was 
held out as his mothers’s agent for the 
purpose of executing such documents in 
her Bame, that would not in my opinion 
relieve defendant 1 from the obligation 
of proving that there was legal necessity 
for the loan as understood in this con¬ 
nexion or that he had made due inquires 
from which be formed a bona fied opinion 
that such was the case. Moreover it is 
part of the defendants’ casethat the tran¬ 
sactions were carred out with the full 
knowledge and consent of Sheo Koer. I 
shall therefore proceed to consider this 
question. For this purpose it is neces¬ 
sary to state briefly the circumstances 
leading up to the present transaction. 
Shortly after the plaintiff’s grandfather 
died in in 1879, there can be no doubt 
that the estate was producing a large in¬ 
come of at least Rs. 30,000 per annum 
and a considerable cash balance had been 
accumulated, but notwithstanding this it 
appears that 5 years later practically the 
whole estate had been mortgaged to se¬ 
cure the erlier loans already referred to. 
The ostensible reason assigned by the 
defendents and otliers in previous suits as 
the necessity compelling the loans was 
that the estate was involved in litigation 
and money was required for that pur¬ 
pose. 

It isnot necessary to review at length the 
circumstances under w'hich these earlier 
loans were contracted. The facts relat¬ 
ing to them are fully set out in the judg¬ 
ment of Mookerjee, J., io Radha 

Kissen v. Nauratan Lall (3), in which 
the present plaintiff successfully sued the 
present defendant in a suit brought to re¬ 
cover possession of certain of the proper 
ties mortgaged to the defendant to secure 
some of the earlier Joans. The defence 
in that case wag practically tlie same as 
in this. 1 think I ought however to state 
shortly the main facts leading up to the 
present transaction, as it by no moans fol¬ 
lows that there was no necessity in 1900 
which it has been decided there was no 
necessity to do some five or six years 
earlier. Wiien Badha Kishan died and 
Sheo Koer obtained the certificate above 
(3) LIOOTJ 6 0. L. J. 490” 


referred to, her attempt to obtain regis¬ 
tration was opposed by one Gobind Pra- 
sad, who contended that bis son Badr> 
Narain was the adopted son of Badha 
Kishan the plaintiff’s grandfather. Hd 
also endeavoured and to some extenk 
succeeded in stopping collection of renta 
by Sheo Koer. On 30th April 1881 Sheo- 
Koer finally got her name registered^ 
and after that there appears to have- 
been little or no trouble in collecting her 


rents. 

It is admitted by one or more of the 
defendants’ witnesses that the difficulty 
in collecting rents did not last for more 
than 18 months or two years at the out¬ 
set. There were also some criminal casea 
during this period connected with the 
collection of rents. In August ^ 

regular suit was instituted by Badri 
Narain claiming the estate as the adop¬ 
ted son of Radha Kishan. Much evidence 
was called and the suit was dismissed in 
October 1882. In March 1883 an appeal 
was preferred to the High Court. In. 
Tune 1885 [see Badri Narain v. bhea 
Koer (4)] it was dismissed^ for the default 
of the appellant in providing security for 
costs. Subsequently it was remanded 
by the Privy Council [see Badrt Naratn- 
V, Sheo Koer (-5)] to the High Court to be 
heard on the merits. In 1901 

the appeal was heard by the High Court 
at Calcutta, and dismissed on the “e^s. 
I have already said that between 1885^ 
and 1900 no money appears to have been 
borrowed, but in August 1900 when the 
suit was about to come again before the 
High Court the loan which forms the 
subject of the present suit was taken 
from the defendants and the properties 
in question were mortgaged to secure* 
bbat loan. Ifc isnot disputed that the 
Dnus of proving that there was If-gal 
Qccessity for this loan and that the bond 
was executed with the knowledge and 
sonsent of Sheo Koer is on the defen- 
3ants. Apart from the recital in th& 
bond itself and a suggestion which was 
□ot supported by the evidence that the 
bulk of Sheo Koer’s properties liad 
passed out of her hands into those of the^ 
mortgagees, there is little or no evidence 


circumstances in August 1900 

Her properties it is true were mort¬ 
gaged, but at that time she was still in 

■ (TTTisss] ITcairTTe. 

(5) [1390] 17 Cal. 612=17 I. A. 1 (P-0,), 
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possession of the greater part of the 
villages and collecting the rents, and 
this is admitted by the defendant him¬ 
self. The account books kept on behalf 
of Sheo Koer by her Dewan have been 
disclosed. They were used in the pre¬ 
vious suits and relied upon and although 
some of them have become in course of 
time torn and partly destroyed and others 
Nvorra-eaten, some are still legible and 
extracts and certihed copies of others 
taken in the previous suits have been 
preserved and from these it appears that 
during the years 1886 to 1890 there 
remained a considerable balance at the 
end of each year after paying all expenses. 
The following sums show the excess of 
income over expenditure for these five 


years respectively ending on 
1890. 

8 th August 

Rs. 

1886 

... 2,188 

1837 

... 3,513 

1889 

... 4,959 

1889 

... 5,258 

1890 

... 6.389 

During the year 1890 the collections 


made by Sheo Koer were Rs. 18,199 and 
and a further sum of Rs. 4.929 was col¬ 
lected and handed in to this account by 
Sheo Ratan himself. It is perhaps 
worthy of remark that of this latter 
sum Rs. 4,822 were for the first six 
months and Rs, 97 only for the last six 
months of that year. From these accounts 
it appears that money was being saved 
each year and there was no pressure upon 
the estate. There is no reason for sup. 
posing, therefore, that the estate was in 
such as embarrassed financial condition 
that it was necessary to mortgage any 
part of the property in order to raise 
a loan of Rs. 5,000 at a somewhat high 
rate of interest. There was at that 
time^ a credit balance in hand in the 
year s accounts of well over Rs. 6,000 
end there is nothing to show that the 
accumulations of previous years were 
Dot still available. It is well estab¬ 
lished that the onus of proving the 
necessity for the loan in such cases is on 
the lender, and to discharge this burden 
be must show not merely that the object 
for which the money was required was a 
legitimate one but also that the funds 
available to the limited owner were in¬ 
sufficient to meet the necessary require¬ 
ments. [See Dharam Chand Lai v. Bha- 
tuani Jklisrain_ (6) and Bhimaraddi v, 
(6) [1898] 26 Cal. 189=24 I.’a7i83 (P. O.) 
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Bhaskar(7)]. In my opinion the defen¬ 
dants have failed to make out any neces. 
sity for the loan. Tbe question then 
arises, how it was that Sheo Koer autho¬ 
rized her son Sheo Ratan to borrow this 
money if there was no apparent necessity 
for doing so. On reading tbe evidence 
given on behalf of the defendants as well 
as that given by Sheo Koer herself in the 
proceedings above referred to, the conclu¬ 
sion I have arrived at is that the Subor¬ 
dinate Judge was amply justified in find¬ 
ing that the bond was not executed with 
Sheo Koer’s knowledge and consent, and 
I think it is more than likely that she 
was kept entirely in tbe dark about this 
transaction, as was found to be the case 
in tbe earlier transactions which were tbe 
subject of the suit in the .Calcutta High 
Court in 1907 Roy Radha Kissen v. Nau. 
raten Lull (3). Sheo Koer deposed that 
she knew nothing about this or any of 
the previous loans, that she had no neces¬ 
sity to borrow money and that she never 
anthoiized Sheo Ratan to do so. There 
is evidence to show that Sheo Ratan was 
addicted to drink and other vicious habits 
and this is corroborated to someextent by 
Darbari Lai one of the defendants’ wit¬ 
nesses, and there is nothing improbable in 
the supposition that he kept his mother 
ignorant of tbe manner in which he was 
raising money by mortgaging tbe estate. 
There is also evidence to be gathered from 
Ex.E(p.31 of the paper-book), upon which 
the defendants rely for another purpose, 
that Rs. 3,500 only and not Rs. 5,000 of 
the loan in question weread vanced to Sheo 
Ratan and as Mukherjee, J. observed in 
the earlier case where something of the 
same sort appears to have taken place, 
this is not at all an unlikely thing to hap¬ 
pen if Sheo Ratan was a profligate and a 
spendthrift, and I may add that if there 
was a bona fide need of the money for 
purposes of litigation to defend the estate 
it is highly improbable that a bond for 
Rs. 5,000 would have been given and 
Rs. 1,500 less accepted. The evidence 
that the bond was executed with Sheo 
Koer’s knowledge and consent depends on 
two witnesses for the defendants, Debi 
Prasad Singh and Munshi Lai. 

The former who was the defendants’ 
Gomashta says he together with one 
Mewa Lai and Matuk Prasad, the scribe 
who prepared the bond, both of whom 
have y^inc e died, w ent to Sheo Koer’s 

(7) [1904] 6 Bom. L. R. G28. 
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house with the draft. They inquired if 
Sheo Koer was in and were told by Bhar- 
tan Lai a servant of Sheo Koer and Mun- 
^hi Lai his son that the Musammat was 
present inside a room behind the door. 
Matuk read the draft. Sheo Eatan was 
present. The Mussaraat then told Sheo 
Eatan to. have it faired and executed. 
Next morning the bond was written out 
according to the draft at the defendants’ 
garden house in Patna by Matuk Lai. 
Sheo Eatan then signed it and the wit¬ 
nesses attested it. This witness did not 
know Sheo Koer and had never seen her, 
not did she ever appear before him. He 
then says that 8 or 10 days later he and 
others took the money (Rs. 5,000) to 
Shoo Koer’s house and Sheo Eatan, Bhar- 
tan and Munshi Lai took the money in- 
side to the Mussamat after continuing it. 
In cross examination he says the money 
was counted in the Mokan, i.e. the zenana 
and not in the dewan khanah. Munshi 
Lai says he was not a servant of bheo 
Koer hut his father avas and he used to 
go to the house although he was not oni- 
ployed theie. He says he was present 
when the draft was read over to Sheo 
Koer and that it was explained to her. 
On the occasion in question he had no 
business in the liouse and was not asked 
to go; he merely happened to be present. 
He imi)roves on Dcbi Prasad s story by 
.saying that the fair copy of the bond was 
taken back from Patna to Sheo Koer s 
house at Badalpura and read over to her 
next morning and that Sheo Eatan signed 
it there and the witnesses did net sign 
it on that day. 

This story entirely differs from that of 
Pehi Prasad, whosaystbe bond was execu- 
ted by Sheo Eatan at Patna and attested 
thereon tlie same occasicn. It also contra- 
diets the evidence of defendants witness 
Bansi Lai, who says the bond was executed 
by Sheo Ratan at Patna. There are many 
other discrepancies in the evidence of the 
defendants' witnesses as to what took places 
when the money is alleged to have been 
handed over to Sheo Koer and, in my 
•opinion the Subordinate Judge was amply 
justified in rejecting the whole of this 
story. The learned vakil for the ap¬ 
pellants admitted that he could not ask 
the Court to accept Munshi Lai’s story 
and if the evidence is expunged there is 
nothing whatovver to show that the effect 
•of the bond was explained, to Mt. Sheo 
Koer, much less that she understood it. 


1§18 

It is contended, however that there is 
documentary evidence (Ex. E) which 
strongly corroborates the fact that Sheo 
Koer was aware of the bond and its • 
contents. This is a deed dated 10th May 
1892, which purports to sell the mort¬ 
gaged property to Babu Ram Anugraha 
Narain Singb, a relation of Sheo Koer and 
a gentleman of standing and repute in 
Patna. He died sometime ago and 
could not be called as a witness. This 
deed is executed by Shoo Eatan on be¬ 
half of his mother and recites that the 
property had been mortgaged to the de¬ 
fendants to secure the loan of Es. 5,000 
borrowed for defraying legal expenses for 
the benefit of the family and the benefit 
of the estate. It provides that the mort¬ 
gage shall be paid off out of the sale 
proceeds. 

It is suggested that a gentleman of Ram 
Anugraha's reputation would never have 
entered into this transaction unless be 
had been satisfied that his relation Sheo 
Koer, an illiterate pardatiasbin lady, was 
aware of the terms of the deed. I am 
quite prepared to admit the apparent 
force of such an argument, but there are 
two circumstances which seem to me to 
destory any inference that may be drawn 
from it in favour of the defendants 
contention. First, the deed although 
registered never in fact became operative 
and the sale was not completed. Secondly, 
it recites that Rs. 3,500 only were re¬ 
alized from the defendants and that the 
balance of Rs 1.600 bad never been re- 
alized, but that nevertheless as the bond 
in the bands of the mahajans was for 
Rs 5 000 which with interest then 
amounted to Rs. 6.157-2-8, this sum 
was rightly payable and as an action was 
threatened it was expedient to pay this 
amount in the interests of the estate. It 
is nob explained in the evidence why the 
sale fell through, bub it is suggested that 
there was a dispute as bo the amount pro¬ 
perly recoverable by the mortgagee and 
the parties could not come to terms and 
therefore the sale was allowed to lapse. 
As the sale-deed provided for payment 
to the mortgagee of the full amount on 
grounds of expediency, it seems clear 
as between seller and purchaser this 
matter was settled and the suggestion 
that the matter was reopened after the 
parties had agreed between themselves 
and executed the deed is nob one which 
impresses me very forcibly. 
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The real explanation may equally well 
be that Babu Anugraha Narain on making 
inquiries ascertained that Sheo Koer’s 
part in the transaction was not so clearly 
etablished as he would wish and that at 
the last moment he withdrew as any 
honest man in the circumstances would 
have done. I can, therefore place no 
reliance on this deed as coiroborative evi¬ 
dence of the defendant’s story. There is 
hardly and evidence to show that this 
deed of sale was executed with the know¬ 
ledge of Sheo Koer. The fact that it 
was read over to her is spoken to by one 
Jhumak Bhagat, a cultivator and a ten¬ 
ant of Dawarka Babu who was on bad 
terms with the plaintiff. Ho says Sheo 
Koer requested him to witness the deed, 
but he did not see that lady nor did any-, 
one tell him that the person inside the 
bouse was Sheo Koer, and he attested it 
bn the maidau ouiside. The Subordi¬ 
nate Judge rejected his evidence and 
Sheo Koer denied all knowledge of the 
transaction, and I see no reason for reject¬ 
ing the conclusions of fact arrive! at by 
the learned Judge. It is next said that 
the mortgage decree obtained by the de¬ 
fendants against Sheo Koer is res judicata 
and conclusive of the fact that the bond 
was duly executed by Sheo Koer. How¬ 
ever this may be, that suit did not deter¬ 
mine the important question of leagl 
necessity and in the view I take of the facts 
it is unnecessary to oousider this point 
further. 

It remains to consider whether the 
defendant, although he has failed to dis¬ 
charge the burden of proving any legal 
necessity for the loan, has nevertheless 
established that he made proper inquiries 
and was honestly satisBed that such 
necessity existed. This depends upon the 
levidenco of the defendant himself. The 
Subordinate Judge was not satisfied on 
the evidence that the defendant madeany 
bona fide inquiries. In considering this 
question it must be remembered that in 
the previous suit between the same 
parties it was found that no proper 
inquiries had been made by the defendant 
as to the necessity for the loans advanced 
at an earlier date and one cannot, there¬ 
fore, infer from the defendants’ previous 
conduct that inquiries in this connexion 
were part of his habitual practice. Thera 
is also another matter which to my mind 
is of some importance in this connexion. 
It is sworn by the plaintiff that in or 


about 1894 he and his mother were turned 
out of the Badalpura house where they 
lived by the defendant, who attached and 
sold it to satisfy the balance due under a 
mortgage decree on another property and 
that in 1900 and 1901 his mother was 
living with him atSassaram intheShaha- 
bad District. This is corroborated to 
some extent by Sheo Koer’s evidence, 
from which it appears that in December 
1894 when her evidence was given she 
was then living in a hired house at 
Badalpura and not in her own house. 

The summons in the mortgage suit on 
the present bond was served at Sheo 
Koer’s Badalpura house in 1900. The 
peon who served it was dead. The wit¬ 
ness Nathuni Singh a peada of defendant 
speaks to the service. According to his 
evidence he went with the Court peon to 
identify the house. He had never been 
there before but knew where it was. He 
says they remained outside the gate and 
the amlas of Sheo Koer took the summons 
and said Sheo Koer would not grant a 
receipt and they could serve it as they 
pleased. The summons was then attached 
to the door. He did not remember whe¬ 
ther the summons was served before or 
after the bouse w'as sold in execution of 
the mortgage decree. If Sheo Koer bad 
ceased to live there and had been turned 
ont some years previously; this service 
was clearly irregular and the Subordinate 
Judge found that the decree in that suit 
was obtained by suppression of Summons 
and fraudulently and therefore was not 
binding on the estate. Although there is 
no direct evidence to connect the defen¬ 
dant with a deliberate attempt to effect 
service in this manner and findings of 
fraud ought not to be lightly arrived at, 
it is remarkable that the defendant, who 
must have known when the Badalpura 
house was sold in execution of his own 
decree, made no attempt to rebut the 
plaintiff’s evidence that Sheo Koer ceased 
to live in the Badalpura bouse iu or about 
the year 1894 and that in 1900 when the 
summons was served she was living with 
the plaintiff at Sassaram many miles 
away. 

If the defendant had been deliberately 
trying to obtain a decree unknown to 
Sheo Kuer, service of process in this 
manner is just the sort of action on liis 
part that might have been expected and 
it is quite consistent with the case of the 
plaintiff that from first to last Sheo Koer 
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was kept in ignorance of the mortgage 
transaction. Much may be said in sup¬ 
port of the inference of fraud which the 
learned Subordinate Judge drew from 
these circumstances. I am not prepared 
to find, however, in the absence of more 
direct evidence connecting him with the 
service of summons, that the defendant 
fraudulently attempted to obtain a decree 
without proper service, but I cannot help 
feeling that before the decree was obtain¬ 
ed this matter must have been brought 
to his notice but he was content to let 
things stand as they were and take the 
risk of any question being raised in the 
future. I have drawn attention to this 
matter, because in my view the conduct 
of the defendant throughout this case 
has a bearing upon the matter now under 
consideration. I have carefully consider¬ 
ed the evidence given by the defendant 
concerning the inquiries he says he made 
as to the necessity for the loan. He says 

in his evidence in chief: 

‘ I inquired from Munshi Shyam 
Babu Gajadliar Prasad and Kboda Box, Kban 
Bahadur, and they said that the 
urgently necessary for the expenses of the ttjgn 

Court case and that the previous 

by me would uot be realised if this Rs. 6.000 

was not advanced.” , ' 

It is paiticularly unfortunate that o the 
ODly persons from whom the enquiries 
are alleged to have been ma.^ two were 
dead and the third Gajadhar Prasad was 
suffering from a nervous breakdown and 
unable to give evidence at the trial. This 
gentleman was a vakil who acted on 
Khalf of Sheo Koer. Shyam Naraln was 
r pleader who had acted both for and 
against Sheo Koer in different suits and 

was engaged on her behalf at that time. 
Kboda Bus. Khan Bahadur, was also 
a pleader employed by the defendant 
himself. In cross-examination the de¬ 
fendant says: , ,, 

•‘Sheo Ratan was about 25 or 26 years old 

when he used to come to us. I did not naake 
any enquiries about his mode of life or about 
bis character. I did not personally 
Sheo Koer if she required the Rs. 5,000 for the 
expenses of the suit, I made enquiries through 
my servants. 1 did not personally enquire from 
Sheo Koer whether she had any money by her 

or not.” . 

It is not suggested that the servants 

through whom the defendant made en. 
quiries were dead or otherwise incapacie- 
tated and although several servants of 
the defendant have been examined, none 
of them has been asked about this 
matter. The evidence therefore so far 


as it goes, rests upon the uncorroborated 
testimony of the defendant. Now having 
regard to the fact that the defendant 
bad failed in the previous suit to esta¬ 
blish that he had made any proper 
enquiry as to the necessity for the loan* 
it must have been present to his m ind 
that this was an important issue upon 
which the burden of proof rested with 
him. Nevertheless the only evidence ho 
gives is of a vague and amorphous charac¬ 
ter entirely uncorroborated and he does 
not even say that he was satisfied that 
the necessity existed. Indeed it is diffi¬ 
cult to see how he could honestly 
that Sheo Koer was in need of Es. 
when no enquiries were made from that 
lady herself and be was aware as h® 
admits that she was still in receipt of 

the rents of her property. 

No doubt in one sen se money is 
always urgently necessary to conduct 
litigation and it did nplTequire vakils 

and pleaders to inform him of this, but 
the question be had to consider was 
whether Sheo Koer’s resources were so 
depleted that slie could nob herself 
provide the money. That the 
dant honestly believed that Sheo Koer 

was in need of the money has not, m 

my opinion, been proved. The defen¬ 
dant does not say so, and I am nob m. 
dined to draw from his evidence any 
such inference in his favour when 
I find that although he had been in 
the habit of lending large sums of money 
to Sheo Ratan, a young man of proved 
extravagant habits, he nevertheless says 
he made no enquiries about his mode 
of life or about his character. It is part 
of a money lender’s business to ®^t 

all about the character and habits of life 
of his cleints and it is almost incredible| 
that living as he was within a few miles 
of Sheo Ratan, he should not only have 
been ignorant of his babita but should also 
have made no attempt to inform himself 
on the subject. Taking all the ciroum- 
atances into consideration, I 
to the conclusion that 

dinate Judge was right m finding that no 
bona fide enquiries were made and 1 am 
certainly not satisfied that the defendant 
honestly believed that Sheo Koer ^^s m 
need of the money at the time ^hen the 

loan was advanced. I find . 

the defendant has failed to discharge 
burden of proof in this as in other res¬ 
pects. 
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la the result I think this appeal 
should be allowed in so far as it sesks to 
€et aside that part of the decree of the 
lower Court which awards to the plain¬ 
tiff the price of the two bungalows 
received by the defendants from the 
East Indian Railway Company and in 
other respects the appeal should be dis¬ 
missed. As the appellants have succeeded 
on one issue but failed on the others, I 
think each party should bear his own 
costs of this appeal. 

Imam, J. —This is an appaal from a 
judgment of the 2nl Subordinate ludge 
of Patna partly decreeing the plaintiff’s 
suit. As reversionary heir of one Babu 
Radha Kisben of Badalpura who died on 
7th November 1879, the plaintiff seeks 
a declaration of title to and delivery of 
possession of the properties in suit. These 
are a bungUow situated in a quarter of 
this town called Moralpur and certain 
sums of money detailed in para 35 of the 
plaint. On the death of Radha Kishen, 
Mt. Sheo Koer, the motbe* of the plain¬ 
tiff, succeeded totheestateasthedaughter 
and heir of the deceased. The plaintiff 
is the younger son of Sheo Koer, who 
did on 10th June 1902. Sheo Ratan 
Lal, her elder son. pro-decaasel her in 
1893. Radha Kishen left properties 
yielding a large income, but on his death 
the family was involved in vary heavy 
litigation which occasioned the execution 
of a power-of-attorney by Sheo Koer in 
favour of the old Dewan of the family 
Isri Prasad and her elder son Sheo Ratan. 

This was done on 23th February 1830. 
It is not necessary to allude to a large 
number of mortgages that were executed 
under the authority of this pjwar-of-at- 
tocnoy by Sneo Ratan. But among these 
was a mortgage bond for Rs o,000(liixE), 
dated 1st August ISOO executed in favour 
of one Quir Dcohit who was. it is admit¬ 
ted, only a banami for defendant 1, Rai 
Bihadur Rai RaUia Kishen. .\mong the 
properties mortgage I under this bond 
wore three bungalows, two of bhomsibua- 
tel in Mouza Badalpura and the third at 
Moradpur. The defendant Rai Radha 
Kishen Bahadur instituted a suit bo en¬ 
force this mortgage and’obtained a decree 
on 17bh June 1901 against Mc. Sheo Koer, 
and in execution of the said decree pur¬ 
chased sail bungalows on 18dh Match 
1901 for Rs. 4,000. part of the two 
bungalows at Badalpura was acquired 
under the Land Acquisition Act by the 


East Indian Ry. Co. for Rs. 924-9-6, 
which was withdrawn by the defendants 
from the Government Treasury in 1903. 
•The plaintiff, as reversioner of his ma¬ 
ternal grandfather, lays claim to the pro¬ 
perties in suit by challenging the entire 
transaction from the execution of the 
mortgage bond, Ex. P, to the delivery of 
possession of the bungalows to the defen¬ 
dants in execution of their decree on the 
basis of the aforesaid bond. The princi¬ 
pal grounds on which he rests his con¬ 
tention are as follows: 

(l) That the power-of-attorney. Ex. C, 
was executed by Mb. Sheo Koer, a par- 
danashin a-^d illiterate lady, without 
undertsanding what the document was 
and without legal advice. (2) That she 
did nob give any authority to Sheo Ratan 
bo contract debts and execute mortgage 
bonis. Nor could such authority be 
legally delegatel. (3) That the bond it¬ 
self was executel without the knowledge 
and conssnt of Mb. Sheo Koer and with- 
out full consideration, (4) That the bond 
was orecubei without any legal necessity, 

(5) That the s umcnons and notices in the 
suit brought on the basis of the bond 
were not served on Mb. Sheo Koer, and 

(6) that the decress and sales obtained 
under the bond were nob binding against 
the estate of plaintiff’s maternal grand¬ 
father, Radha Kishen. The defendants 
contest the suit by a denial of these 
allegations and the plea of limitation. I 
will deal with the question of limitation 
first. The learned Subordinate Judge 
relies on Art. 141, Lira. Act and as the 
suit has been instituted within 12 years 
of the death of Mb. Sheo Koer, he holds 
that the plaintiff s claim is not barred by 
limitation. 


Arcioie provides 12 years as the 
period of limitation for a suit by a Hindu 
entitled to the possession of immovable 
property on the death of a Hindu female 
the period bo run from her death. Tlie 
present suit is of the same class as is 

Under both boese articles the suit is to 
^ (or possession of immovable property 

What IS immovable property is not de-* 
fined by the Act itself. It has however 
been defined m the General Clauses 
10 o! 1897, S. 3, sub S. 21 t 
that Inoluhea Uuds, baneBts to 
o[ land and thing, attached to the cuth 
or pormuneatly fastened to anythin- at 
taohed to the earth. So far L the° bun 
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galow at Moradpur goes, there can be no 
question that the suit is for possession of 
immovable property and in so far as this 
property is concerned, the learned Sub¬ 
ordinate Judge was right in applying 
Art. 141, Dim. Act. 

The learned vakil on behalf ofthe ap. 
pellantshowever contends that the rest of 
the properties in suit being.raoney vsrhich is 
moveable property the Article in ques¬ 
tion is inapplicable. He relies on Ait. 120 
of the Act, which provides for six yeira 
limitation in all cases for which no 
period of limitation is provided for in 
Sch. 1 to the Act. The plaintiff claims 
the sum of Rs. 9,248.1-0 as the price of 
the two bungalows atBadalpura of which 
the materials are alleged to have been 
removed and a portion of which was 
acquired under the Land Acquisition 
Act. The point for decision is whether 
this sum of money can be regarded as 
immovable property. 

Considerable argument has been ad¬ 
vanced by both sides on the meaning of 
the words beneGts to arise out of land 
in S. 3, 3ub-S. 25, General Clauses Act. 
The learned vakil on behalf of the ap¬ 
pellants argues that the sums mentioned 
above are not covered by these words. 
The words “to arise” in Cl. 25 clearly 
show that future benefits are contempla¬ 
ted. It has been hold in a number of cases 
that rents and profits that have already 
accrued due are not immovable property 
vide Damodar Das v. Girdhari Lai (8), 
Bathna Mudaliar v. Tiruvenkata Cha- 
riar (9), liaoji v. Bala (10). Certain 
classes of rights have been held to bo 
immovable property for instance a right 
of redemption Kanti Bamv.KutiibiMin 

Mahomed right «« 

GoiialBysack v. Nurumuddin U/i;, a 
ri^hb of easomeob 2Iohunt Deo Surun 
Loory v. Mconshee Mahomed Ismail 
(13), a right of possession and manase- 
men't of endowed property and land 
'Narayan Jagannath Dikshit v. Vasudeo 
Vishnu Dikshit (14), a right to the super¬ 
structure of a house exclusive of the land 
beneath Narayan Pillay v. Ramasawmy 


( 8 ) [1905] 27 All. 5G1. 

(9) [1899] 22 Mid. 3S1. 
(lOl [1891] 15 Bom. 135. 

( 11 ) [18951 22 Cal. 33. 

(12) [1895] 20 Cal. 446. 
(Jo) [1876] 24 W. R. 300, 
(14) [1897] 15 Bom. 247. 


Thavvtharan (16), and a decree for sale 
of mortgaged land Gous Mahomed v. 
Khawas AH Khan (16), Ahmad Khan v. 
Abdul Bahman Khan (17). A bat has 
been held to benefit arising from land 
Golam Mohiuddin Mossein v. Parbati 
(18). So also a right to collect market 
dues on a piece of land Sikandar v. 
Bahadur (19) a malikana allowance 
Mahomed Karamatoollah v. Ahdool 
Majeed (20) , a right to recover the 
assessment levied on any land Anandrao 
V. Joti (2l), the life interest of a widow 
in the income arising from her husband s 
landed estate Beema Sunkary. Jamasjeo 
Shaporjee (22), an annuity charged on 
the revenue granted by the sovereign 
Collector of Thana v. Bari Sitaram (23; 
and various other rights but there seems 
to be no authority in support of the 
view that rent already fallen duo or the 
proceeds of the sale of a house or land 
are immovable properties. I am there¬ 
fore unable tq agree with the learned 
Subordinate Judge in the view that the 
sum of moooy claimed in Cl. (iii), para 35 
of the plaint is immovable property. Id 
the circumstances I have no hesitation 
in holding that Art. 141, Lim. Act is m- 
applicable to the suit so far as this 

claim is concerned. , , # .u 

It was also contended on behalf of the 

respondent that Art. 144 of the Act pro¬ 
viding 12 years' limitation was appli¬ 
cable I have already held that this sum 
of money representing the price of the 
two bungalows at Badalpura “ob m 
mvview immovable property. Art. 144, 
which deals with the possession of im- 
movable property or any interest there¬ 
in not otherwise specially provided for 
in the Schedule has therefore no appii- 
oation. There being no special provi¬ 
sion in Sob. 1 to the Limitation Act 
applicable to this part of the claim 
Art. 120 of that Schedule which provides 
only six years’ limitation from the tipoe the 
right to sue accrues, must necessarily ap¬ 
ply. It appears from para. 25 of the 
plaint that the defendants withdrew from 
the Government Treasury the price paid 

^15) [1874-75] 8 M. H 0. R. lOO. 

(16) [1896] 23 Cal. 450. 

(17) [1904 J 26 All. 603. 

( 18 ) [1909] 36 Cal. 665=1 I. 0. 520. 

(19) [1905] 27 All. 462. 

(20) [1869] 1 N. W. P.,H. 0. R.288. 

(21) [ 1900 ] 24 Bom. 615. n \ 

( 22 ) [1866] 5 W R in=2 M,I.A. 23‘(P* 0-)‘ 

(23) [1881-82] 6 Bom. 546 (P. B.). 
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under the Land Acquisition Act, in 1903, 
and even prior to that they are alleged to 
have removed most of the materials of 
the two bungalows situated in Mauza 
Badalpura. 

I am therefore of opinion that the 
claim in respect of the money mentioned 
in Cl. (3), Para. 35, of the plaint having 
been preferred long after the statutory 
period of limitation is barred. As regards 
the Moradpur bungalow the claim is 
clearly covered by Art. 141, Sch. 1, to 
the Act and 'the suit in respect of the 
same is within time. I have now to con¬ 
sider whether the plaintiff can succeed 
with regard to such part of his claim as 
is not barred by limitation. This leads 
to the consideration of the various issues 
raised in the case. As regards the power- 
of-attorney dated 25th February 1880, 
(Ex. 0), on aconsideration of the evidence 
and thecircurastances in which the family 
of Eadha Kishen found itsoif on his 
death, the execution of this document by 
Mt. Sheo Kuer appears to have been a 
matter of urgent necessity. On her father’s 
death a pretender claiming to be the ad¬ 
opted son of Ealha Kishen was set up 
and the family found itself plunged in 
litigation. In the circumstances it was 
not only natural but necessary for a par- 
danashin lady to grant a general power- 
of-attorney for carrying on work on her 
behalf connected with her affairs pending 
in various Courts. Then again the power 
itsoif was granted to an oil servant of 
the family Isri Prasad and to hftr 9>on 
Sheo liatan. Of the two Sheo Eatan 
alone was vested with the larger power 
of putting down her signature in his pen 
on deeds written and executed on her be¬ 
half. He was also authorized to get the 
deeds attested by witnesses and also 
have them registerol on his admission. 
I agree with the Subordinate Judge that 
this document was executed by Mt. Sheo 
Kuer with knovvlodge aud consout and 
that she fully understood its legal effect. 

The next question in connexion with 
this power-of.attorney is one of construc¬ 
tion with reference to that part of the 
document which relates to the special 
powers conferred on Sheo Eatan. The 
correct view with regard to this passage 
seems to be that Sheo Ratan was not au¬ 
thorized to execute any mortgage or other 
deeds without the knowledge and con¬ 
sent of his mother. Tire power to exe¬ 
cute a document in the sense of an inde¬ 


pendent action on his part was not con¬ 
ferred upon him. The execution in its- 
essence was to come from SheuD Kuer, but 
as she was illiterate and pardanashiu she 
authorized him to sign the document by 
putting down her signature in his pen. 
The matter of the admission, whether 
with reference to attestation by witnes¬ 
ses or registration, was evidently subject 
to tbe condition precedent tliat the exe¬ 
cution proceeded from the lady herself. 
It would therefore seem to be quite clear 
that it was not comptent for Sheo Ritan 
to execule a mortgage.deed in the name 
of his mother without having previously 
obtained her consent to what he was 
doing. I am therefore of opinion that 
unless Ex. P, the mortgage deed dated 
Ist August 1890, is shown to have been 
executed with the consent of Mt. Sheo 
Koer, the execution was invalid and the 
document was in no way binding on Mt. 
Sheo Koer and much less the 0 ^tabe of 
Eadha Kishen that she represented as 
his daughter and limited proprietor. 
It is nob denied in this case that Ex. F 
purports to be a document executed by 
Mt. Sheo Koer and bears her signature 
in the pen of her son Sheo Eatan Lal as 
her mukhtaram. The question then is 
whether this document was executed 
with her knowledge and consent. Mun- 
shi Lal is the only witness who swears 
that the bond, Ex. F, was oxecatej at 
Badalpura in Mt. Sheo Koov’s liouso and 
tliat Sheo Eatan signed it uu ior her in¬ 
struction. 

This is noholy’s case. The defen¬ 
dants admit that Ex. F, was signed by 
Sheo Eatan and the attesting witnesses 
in the gxrleii bouse of defendant 1 at 
Patna. Munshi Lal is an unreliable wit¬ 
ness in the extreme and the loaruel vakil 
on behalf of the appellants was right in 
asking us to discard hisevidencealtogether 
It would seem tliorafcro that there is no 
evidence that the bond itself was over 
read out and explained bo the lady, but 
there is evidence to the effect that the 
draft from which Ex. F. was laircopied. 
was taken to Balalpura from Patna and 
read out to Mt. Sheo Koer. The only 
ovidence on this point is of Debi Prasad 
Singh, an old servant of defendant 1. He 
says that ho, with two other servants of 
the defendant I, who aro dead, procaoied. 
to Badalpura with the draft and on ar¬ 
rival having satisfied themselves that Mfc. 
Sheo Koer was inside the zenana, tbe 
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draft was read out to her in presence of 
Sheo Batan, on which she told him to have 
it faired and executed. The witness says 
that Munshi Lai was also present there. 

I have already said why Munshi 
Lai's evidence must be rejected. The re¬ 
sult is that there is no evidence on the 
record that the person present inside the 
zenana to whom the draft, Debi Prasad 
Singh says was read, was Mb. Sheo Keor. 
Then again there is no evidence that the 
person inside the zenana ^understood the 
contents of the draft and that it was at 
all explained. In the circumstances even 
if it be conceded that Ex, P. is a true 
and faithful copy of the draft that was 
taken to Badalpura, there is a complete 
failure of the defendant’s case on the oral 
evidence as regards the point that the 
document was executed and signed by 
Sheo Batan in the name of Mb. SheoKoer 
with her knowledge and consent. In the 
case of a pardanashin lady it has been 
ruled that a document like this should be 
explained to her and there should he evi¬ 
dence to show that she understood it, 
vide, Sudisht Lai v. Mt. Sheobarat Koer 

Shamhati Koeri V. Jago Bibi (25). 
The’dafoudants, however rely on Ex. E, 
■which purports to be a sale-deod executed 
by Mt. Sheo Koer on lObh May 1892, for 
the contention that she had knowledge 
and given her consent to the execution 
of the mortgage-bond, Ex.F. The con¬ 
tents of the sale-deed no doubt show what 
is oonbended for by the appellants. But 
to bear out this contention it is necessary 
in its own turn for Ex. E, the sale de^, 
to be proved to have been executed by 
Sheo Koer with full knowledge and un¬ 
derstanding of its contents. „^-rhnmak 

The aefendants have called one-Thum k 

Bhagat, an attesting -Iness^oJ^th.s^d^e^ed, 
to prove Lhe to the docu- 

^r^atresV^l ftrexecution. If be- 
ment as I that the dead was read 

and explained to Mt. Sheo Koer 
whose voice ha recognized behind the 
L There is nothing in his evidence 
L show that the lady understood the 
contents and realized the nature of the 
transaction she was giving her consent 
to I am nob disposed to think that this 
vritness is unreliable, but his evidence is 
insufficient to carry the conviction that 
SheoKoer understood the legal conae- 

7^ ’[TSSI] 7’Cal 245?8 I A 30 (P C) 

(25) [1002] 20 Cal 740; 29 I A 127 (P C). 


quences resulting from the deed, the exe¬ 
cution of which she asked the witness to 
attest. It is true that there is an en¬ 
dorsement on this deed by the Registrar 
of Dinapur to the effect that when he 
came to the Badalpura house to take the 
admission of the executant the deed was 
duly explained to the person in the ze¬ 
nana and identified as the executant by a 
servant of the family to the satisfaction 
of this officer. No oral evidence is forth¬ 
coming to support this endorsement. The 
officer in question has died since. 

On the authority of Kishori Lai v. 
Chunni Lai (26), I am unable to accept 
this endorsement as in itself sufficient to 
prove that the contents of Bx. E. were, 
in fact, explained to Sheo Koer and that 
she understood their meaning. In this 
connexion I am also impressed by a pas¬ 
sage in Ex. 9, which is the deposition 
of Sheo Koer herself given in Case 98 o£ 
1894. dated I9fch of December of that 
year. In her evidence in that case she 
denied having executed the sale-deed m 
question ( Ex. ). On a careful oonsi- 
derabloQ of the facts ani circumstances 
relating to Ex. B. I am not at all satis¬ 
fied that the evidence produced by the 
defendants his reached the standard 
which has been sob by judicial decisions 
bo prove the execution of document by 

an illitertae pardanashin lady. I 
fore hold that the defendants have failed 
to prove that Mb. Sheo Koer bad 

led^eof or gave her consent to, the exe- 
Sn of Ek. F having fully understood 
?ho Mature of the taansaction covered by 

““^hfleLTed^vakil on behalf of the ap- 
pellants contends that the decree of ob- 
fcained by the defendants against Mb. 
Sheo Koer on the basis of the mortgage 
bond. Bx. F, is a bar bo the plaintiff 
raising any issue regarding the execution 
of Ex F by Mt. Sheo Koer or its validity 
and that if the decree in question was 
obtained against the limited owner with- 
out fraud or coercion, it should operate 
as res judicata against the plaintiff, the 
reversioner, in so far as the validity of 
the mortgage bond. Ex. F. is conoeroed. 
apart from its being a valid charge on 
the estate of Radha Kishan. ReUance is 
placed for this contention on ^o,tama 
Natchier v. Bajah of Shi vaganga {^V 

(2Gr[l90S~31 All 116=361 A9 (PC). 

(27) [1861-63] 9 M I A 53 9=2 W B Oc. 

31 (PC). 
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and Mohendra Nath Biswas v. Shamsu7i- 
nessa KhaUin (23), I accept the con¬ 
tention of the learned vakil that unless 
the plaintiff proves fraud or coercion in 
iihe obtaining of the decree it must ope¬ 
rate as res judicata against him within 
its own limits. He adjnits that the 
matter of legal necessity and the credi¬ 
tor’s inquiry thereto remain unaffected 
by the decree. The question then is 
whether this decree was obtained by 
fraud. Oorecion has not been pleaded. 
Para. 23 of the plaint distinctly alleges 
that this decree, dated 17th June 1901, 
against Mt. Sheo Koer was fraudulently 
obtained by the defendants in collusion 
•and concert with Babii Ramanugraha 
Narain Sicha and others, pro for.ma de¬ 
fendants in the mortgage suit, and with¬ 
out service of summons. There is no 
evidence on the record to show that there 
was any collusion or concert on the part 
of the defendants in the present case with 
Ramanugraha Narain Singh and others, 
pro forma defendants in the mortgage 
suit. Nor is there any evidence of fraud 
except the bare statementof the plaintiff 
that in the years 1900 and 1901 his mother 
was living wilh him at Sassaram in the 
District cf Shahabad and that during that 
period she did not receive any summons 
in any suit on a bond of Rs. 6,000 (Bx. F) 
brought by Rai Radha Kishan, defen¬ 
dant 1, Non-service of summons by itself 
is not fraud. Its suppression, on the other 
hand with intent to deceive and take un¬ 
due advantage of the opposite party is. 
This view is supported by the ruling re¬ 
ported as Pran Nath Roy v. Mohesh 
Chandra Moitra (29). The evidence of 
the plaintiff is insufficient to establish 
fraud. Ex. G-1 is the order-sheet of the 
mortgage suit which shows that the de- 
fondants in that suit were served with 
summons either personally or by house 
service. This is indicated hy an order 
dated 14th February 1900. The evidence 
of Nathuni Singh (witness 13 for the 
defendant) shows that the service of 
summons on Mt. Sheo Koer took place by 
attaching the summons to the door of her 
house at Badalpura as Sheo Ko 2 r had re¬ 
fused to grant any receipt of service. 

It is contended for the respondent that 
the evidence of this man is false for the 
reason that no less than six years before 
the mortgage suit Sheo Koer had been 

"(28) [1915J 27T.’C. asT. ~ 

<29) [1897] 24 Cal. 510. 

1913 P/71 & 72 


dispossessed of the Badalpura house by 
defendant 1 in execution of another decree 
that he had obtained against her. In this 
connexion our attention has been drawn 
to the deposition of Mb. Sheo Koer 
(Ex. 9). It appears from her evidence 
that she was living at the time she gave 
her evidenoq, in a rented house abKhagaul 
and that she had lived in that house since 
about February 1894 but that before that 
she was living in her father’s house 
(Badalpura). The reason why she left 
her father’s house however as stated by 
her does not help the plaintiff, for she 
said it was due to quarrels with her son 
Sheo Raban. There is no reliable evidence 
on the record to show that at the time of 
the service of summons deposed to.by 
Nathuni Singh, Mt. Sheo Koer was not 
living in the Badalpura house. The bur¬ 
den of proving this rests entirely on the 
plaintiff and unless that burden is dis¬ 
charged, the evidence furnished by the 
order sheet (Ex. G-l) must be relied upon. 
In the circumstances I hold that the 
plaintiff has failed to prove that the 
decree in the mortgage suit was obtained 
by fraud. Moreover in the appeal before 
us unless the decree in the mortgage suit 
is displaced I have to recognize its exis¬ 
tence and its legal effect upon the case. 
It was open to the plaintiff to bring an 
action for the setting aside of this decree 
within the period of limitation provided 
for by Art. 95, Sob. 1, Lim. Act, but he 
did not do so. 

In my opinion therefore the decree 
under consideration operates as res judi¬ 
cata against the plaintiff and bars his 
raising any of the issues covered by that 
decree. The result is that the decision 
in this case turns upon the evidence rela¬ 
ting, first to the existence or non-exis¬ 
tence o( legal necessity to borrow the 
Rs, 5,000 mentioned in Ex. F and 
secondly, on the question of the creditor 
(defendant l) having satisfied himself 
upon a reasonable inquiry that there was 
a family necessity for baking the loin by 
executing the bond, t will now proceed 
to consider these two questions on the 
evidence before mo. 

The recital in ‘the bond, Ex. P, says 
that the necessity to borrow the R. 5,000 
from the defendant was for defraying the 
costs in the suit of Badri Narayan, appel¬ 
lant, versus Sheo Koer, the executant- 
respondent, filed in the High Court at 
Calcutta. It is not denied that the suit 
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referred to in the recital was of vital 
importance to the estate left by Radha 
Kishan. Badri Narain, as has been 
mentioned b.fore, was claimant to the 
estate as the adopted son of the deceased 
aDvi if the claim succeeded, the entire 
estate of Radha Kishan would be divert¬ 
ed from the daughter Sheo Koer and her 
line and vest in the adopted Son. It has 
not been denied that resistance to this 
claim was a matter of paramount im¬ 
portance and necessity for the preserva- 
tion of the entire .estate in the interest 
of the limited owner Sheo Koer and the 
reversioners, her two sons, Sheo Ratan 
and Nau Ratan, the plaintiffs. The 
object therefore on which the money 
borrowed from defendant 1 was to be 
spent, clearly falls within the principle 
enunciated in the leadng case of Hunco- 
manpersaud Panday v. Mt. Babooee 
Jiliinraj Kooniueree (30) decided by their 
Lordships of the Privy Council. The 
dictum of the Judicial Committee on 

this point is in the following words: 

"Tlie actual pressure on the estate, the danger 
to be averted or the benefit to bo conferred 
upon it, in the particular instance, is the thing 
to bo regarded.” 

The suit pending in the High Court 
was a danger that was to be averted and 
the occasion was one which clearly de¬ 
manded the expenditure of money for 
an object that unquestionably fell within 
the principle laid down^ in this Privy 
Council decision. This is not disputed 
nor denied. Costs of litigation are a 
r6Cogniz6d hoad of D0C0Ssity but tho 
power to borrow for that r 0 ason is not 
unlimited; vide Bhimaraddi v. Bhaskar 
(7). The plaintiff asserts that as a mat¬ 
ter of fact at the time when the money 
was borrowed the estate was financially 
so placed as to be able to defend the suit 
in Calcutta without having to borrow at 
all. The validity of the charge of Rupees 
5,000 advanced by defendant 1, therefore 
as regards legal necessity to borrow de¬ 
pends on the evidence relating to the 
financial condition of the estate in the 
bauds of Sheo Koer at the time the loan 
of Rs 5,000 was advanced. The burden 
of proof is upon the defendants, the 
mortgagees, to prove the validity of the 
transaction on which their title rests. 
This was ruled by the Judicial Commit¬ 
tee in the case of Amarnath Sah v. 
Aclia7i Knur ( 3l) The onus of provi ng 
“(30) [1854-57] u M. I. A. 393=18 W' R, 81 note. 

(81) [1892] ID I. A. 190=14 All. 420 (P. C.J. 


as a fact that Mt. Sheo Koer was finan¬ 
cially so placed in August 1890 that 8h» 
could not resist the suit in Calcutta. - 
without taking the loan rests heavily on< 
the defendants. They have lamentably? 
failed to prove that she was so dis- 
advantageously placed. There is next to- 
no evidence on the record to prove her 
impecuniosity. 

An effort was made in the cross-exa¬ 
mination of plaintiff’s witness, Nandu. 
Lal, that a considerable -portion of tbe- 
estate left by Radha Kishan had, at the- 
time of this transaction, passed into th©' 
hands of strangers. Nanda Lai’s evi¬ 
dence on this pdint cannot be relied upon^ 
for there is documentary evidence on the 
record to show that in any event till the- 
closing months of the year 1890, wheni 
the money was borrowed, Ml. Sheo Koer 
was in possession of the properties left 
by her father. 

This is evident from a perusal of Ex. 4 
(b), which is a judgment given in the case- 
of Nau Ratan Lal v. Stephen. ^ Then 
again the account books produced in this- 
case show that since 1885 every year 
there were large balances on the credit- 
side in favour of the view that in these- 
years considerable savings were effected 
from the estate in the hands of Mt. Sheo 
Koer. Ex. 3 (h) is the account book of 
1890 up to 8tb August of that year. This- 
book shows that in that year alone there- 
was a large balance not less than Rupees- 
5,389-1/2 to the credit of the estate after 
paying all expenses. There is nothing in¬ 
credible in this as the estate in the hand of 
Mt. Sheo Koe'f was considerable and on the- 
lowest computation sums of money amount¬ 
ing to an average of at least Rs. 25,000 ai- 
year w’ere received by Mt. Sheo Koer ae 
rent paid to her from the various villages- 
in her possession. It is true that in her 
evidence, in Case No. 98 of 1894 
(Ex. 9), she had said that on her father s- 
death whatever money there was had 
gone into the hands of her son Sheo Ratan 
and only on occasions when she wanted 
any money Sheo Ratan used to give it to 
her “in Rs. 200 or Rs. 400.” It is immaterial 
to consider whether the actual custody of 
the s^vings or the large sum of money 
left by her father was in Mt. .Sheo Koer 
or Sheo Ratan. The question for consi¬ 
deration is whether taking all the facts 
and circumstances of the financial - condi¬ 
tion of the estate and also of the extrava¬ 
gant habits of Sheo Ratan, in the absence 
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of any reliable evidence adduced by the 
defendants, it can be held that at the 
time Ex. P was executed, Mt. Sheo Koer 
had no money to defend the suit at Cal¬ 
cutta. I cannot say that .this has been 
established. On the authority of the de¬ 
cision of their Lordships of the Privy 
Council, in DhayamChand Lalv.Bhawani 
2Jisrain (6), necessity is to be established 
by proof that there were no funds in the 
hands of the limited owner sufiicient to 
meet the demand. I must therefore 
hold that the necessity to borrow has not 
been proved as a fact. In coming to this 
conclusion I am not regardless of the ga- 
laxy of legal talent engaged by Mt. Sheo 
Koer to defend her suit - in Calcutta nor 
the heavy expense which such a course 
must have entailed. The i next question 
for consideration is whether defendant 1 
advanced the Ks. 6,000 after due inquiry. 
The enquiry must be proved to have been 
bona hde and that defendant 1 had rea¬ 
sonable grounds to accept the representa¬ 
tions made to him showing necessity to 
borrow. 

. This principle is a well established one 
and supported by the authority of tho 
Judicial Committee laid down in Hanoo- 
manpersaud Panday v. 2It. Babooee 
Munraj Koomuoree (30) and Amarnaih 
Sail V. Achan Kuar (31). In this conne¬ 
xion, mention may bealsomadeof Nanda 
Lai Banga Chandra Dhur v. Jagat Ki- 
shore Acharjya (32) and a Full Bench de¬ 
cision of this Court given in Ram Baha¬ 
dur V. Jagernath Prasad (33). The re¬ 
cital in Ex. F, as has already been stated, 
mentions the necessity to-have been the 
defending of the suit in Calcutta. It is 
evident therefore that this was the re¬ 
presentation made to defendant 1. His 
evidence is that at the time negotiations 
were opened be inquired from Munshi 
Sham Narayan, Babu Gajadbar Pershad 
and Khcda Bux Khan Bahadur and that 
they said to him that the money was 
urgently needed for the expenses of the 
High Court case and that the previous 
loans advanced by him would not be rea¬ 
lized if the Es. 5,000 was not lent. He 
says in his evidence further that he made 
some inquiries through his servants also, 
but what they were, there is nothing to 
show. The question then is whether the 
inqu iry made b y him from the three 

(32) A. [. R. 191G P. C. 110=44 C\l. 18C=43 
I. A. 249=36 I. C. 420 (P. 0.). 

(33) [1917] 3 P, L. J. 193=45 I. C. 749. 


gentlemen mentioned above is sufficient 
to hold that it was bona tide and that he 
had reason to give credence to the repre¬ 
sentations made to him by them. The 
three gentlemen mentioned above were 
lawyers by profession and the first two of 
them were the pleaders of Mt. Sheo Koer 
in the adoption suit. Munshi Sham Na¬ 
rayan attested Ex. F as a witness also. 
•It is not unreasonable to suppose that in 
giving their opinion and advice they were 
mindful of the legal question involved in 
a transaction with a pardanasbin lady 
who was a limited owner and on whose 
behalf the nego^jiation to borrow money 
had been opened. But there is no evi¬ 
dence on the record that these gentlemen 
had any personal knowledge of the finan¬ 
cial condition of Sheo Koer at the time. 
They no doubt believed what had been 
represented to them. This is not suffi¬ 
cient to absolve the defendant from the 
obligation to have made a proper and rea¬ 
sonable inquiry. He has failed to prove 
his contention. I therefore agree with 
my Lord, tho Chief Justice, io the deci¬ 
sion arrived at by him in the disposal of 
this appeal. 

V s./r.K. Appeal partly alloxoed. 
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Guyan Dhanger — Plaintiff — Appel¬ 
lant. 

v. 

Gonder —Defendant—Respondent. 

Second Appeal No. 585 of 1917, Deci¬ 
ded on 23rd April 1918, from a decision 
of Sub-Judge, Purnea, D/. 28th Febru¬ 
ary 1917. 

Benamidar—He cannot sue for possession 
of immovable property. 

.A benatnidar is not competent to maintain a 
suit for possession of immovable property. 

[P 564 C 1] 

Siva Narain Bose —for Appellant. 

S. N. Sahay —for Respondent. 

Judgment.—The plaintiff preferred 
this suit for the declaration of title to 
and recovery of possession of the land in 
suit. The lower appellate Court has 
reversed the decision of the Munsif and 
has held that the plaintiff could not main¬ 
tain the suit as he was only a benamidar. 
It appears that the plaintiff in his evi¬ 
dence had admitted that it was his 
father who had purchased the property, 
but in the plaintiff’s name. On the 
strength of this admission the lower 
appellate Court had held that the plain. 
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tiff was a benamidar. Id appeal it is 
coafeendod on his behalf that on the 
authority of Upendra Nath Nag v. Bhu- 
pendra Nath Nag (l). the subsequent 
conduct of the parties and the surround¬ 
ing circumstances should have been taken 
into consideration by the lower appel¬ 
late Court before coming to a finding on 
the question of benami. On the other 
hand reliance is placed on Gopeekrist 
Gosain v. Gungapersaud Gosain (2) for 
the proposition that where purchase of 
real estate is made by a Hindu father in 
the name of his son the presumption of 
the Hindu law is in favour of its being 
a benami, and that the burden of proof 
lies on the party in whose name it was 
purcliased to prove that he was solely 
entitled to the legal and beneficial in¬ 
terest in such purchased estate. Atten¬ 
tion is also drawn to Motdvie Sayyud 
Uzhur Ali v. Mt. Behee Ultaf Fatima (3) 
and Nawah Azimut Ali Khan v. Hurd- 
waree Midi (4). The admission qf the 
plaintiff that the land in suit was pur¬ 
chased by his father is clear and unequi¬ 
vocal. The point was not left in any 
doubt involving such investigation as 
was necessary for decision in the case 
reported as Upendra Nath Nag v. Bhu^ 
pendra Nath Nag (l). The lower appal- 
late Court was therefore right in holding 
that the purchase in plaintiff s name was 

benami. , , ^ :< 

It is however contended that even if 

the pUietitr is only a banamidar that 
ou"ht not to stand in the way of his 
maintaining the suit For this 
tion relianoe is placed on Dagdu v. Bal- 
vant liamchandra Natu 

Kishore Lai V. Ahmad Ata {6). Mr. b. 

N Sahay. counsel for the defendant. 
nieets this contention by quoting the 
-uliu« reported as Alrabannessa Bill y. 
^afatulla Mia (7). The present suit is 
for possession of land and he contends 
that on a review of a very large number 
of decisions referred to in that case, the 
Calcutta High Court regards it as a 
doctrine well settled in that Court that 
a' benamidar is not competent to main¬ 
tain a suit for possession of immovable 
property. I accept the contention of 

(1) 3^1. O. 267. 

12) [1854-571 G M. 1- A. 53 (P.O-). 

3| [1869-70] 13 M. I. A. 232 (P.O.). 

(4) [1809-70] 13 M. I- A. 395 (P.C.). 


(5) [1893 
(G) [1896 
(7) [191G; 


22 Bom. 620. 

18 All. G9. 

43 Cal. 504=31 I. C. 18U. 


the defendant on this point and hold 
that a benamidar cannot succeed in bis 
suit for possession of immovable pro¬ 
perty. The learned vakil appearing on 
behalf of the plaintiff-appellant further 
contends that even if the plaintiff is a 
trespasser he can maintain the suit on 
the authority of Sahodra Kuer v. Gobar- 
dhan Tiwari (8). This contention, if 
accepted, involves a complete change of 
the entire frame of the plaintiff's suit. 
He rested his claim in the plaint on the 
allegation that he was purchaser of the 
land in suit and that he had a good title 
thereto, but was wrongfully dispossessed 
by the defendant. To allow the conten¬ 
tion of the learned vakil to prevail 
would be to transform the entire case of 
the plaintiff. Moreover the present case 
is distinguishable from the case referred 
to above. I am unable therefore to 
attach any importance to the point 
raised. As a last resort it is urged on 
behalf of the plaintiff-appellant that the 
decree of the Munsif should not have 
been reversed on account of the father of 
the plaintiff not having been made a 
party to the suit. This contention is 
without any substance inasmuch as the 
plaintiff, who had been held to be only 
a benamidar, cannot maintain a suit for 
possession of immovable property. The 
appeal is dismissed with costs. 

v.s./r.K. An neal di'imissed. 

L- J.'280=39 1. C. 468. 

A. I. R. 1918 Patna 564 

ROE AND COUTTS, JJ. 
Rameswar il/fsserand another Appel- 

lants* 

V. 

Sui^cshtoorT ^iss6Y a»nd othcTS Rcs- 

poudeots. . _ 

Appeal No. 35 of 1916. Decided on 

17th May 1918. from original decree of 

Sub.Judge, Durbhanga. 

(a' Hindu Law—Joint family— Specification 
of shares of members-Separation need not 
be presumed—Circumstances should be in¬ 
vestigated and intention of members ascer- 
tained. 

Mere spcei6catiou of shares among memberg 
of a joint family does not amount to an asser¬ 
tion that the family has ceased to be joint. 

la order to ascertain whether there has been 
a separation or not. the whole circumstances of 
each particular case must be mvostigated and 
the intention of the ascertained.^ 

(b) Hindu Low—Joint family —Separation 
of some members—Remaining membersjoint 
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in mess and property—Jointness should be 
presumed to have continued. 

Where after the separation of certain members 
of a joint Hindu family, the remaining members 
messed together, kept house together and held 
their property jointly: 

Held", that they must be presumed to have 
continued joint. [P 506 C 1] 

Shorashi Charan Mitra —for Appal- 
laofcs. 

Chandra SekhciT Barterjee —for Respon¬ 
dents. 

Roe, J. —The plaintiffs in this case are 
aoDS of Madhah Missir, who was the son 
of Bisseswari Dutt Missir by his second 
wife: the defendants are the sons of 
Keshab Missir. He and Damodar Missir 
were the sons of tite same Bisseswari 
Dutt by his first wife. In 1879 Madhab 
Missir instituted a suit for partition of 
the family property. Joined with him 
were his mother and an unmarried sister. 
The defendants to the suit were Damo. 
dar and Keshab and their mother. A 
decree was finally made for partition, 
whereby Madhab and his mother took 
one share equal to 2/5ths of the property 
and Damodar ^lissir, Keshab Missir and 
their mother took another share equal to 
3/5ths of the property. In course of 
time Keshab Missir died leaving two sons 
who are the defendants. It is admitted 
by' the plaintiffs that they were joint 
with Damodar Missir at the time of his 
death. Damodar Missir died childless 
leaving a widow, defendant 3. Madhab 
Missir was then alive. The plaintiffs 
claim that their father Madhab Missir 
was preferential heir of Damodar Missir 
and that therefore they are entitled for 
various reasons to succeed to his estate. 
It is however conceded at the Bar that if 
it be found that there was never any 
separation between Keshab Missir and 
Damodar Missir, the case of the plaintiffs 
must fail. The learned Subordinate 
.Tudge has found as a fact that there was 
no such soparatio?! and has therefore dis¬ 
missed the plaintiffs’ suit. Wo may 
concede for the purpose of argument that 
whore there is a disruption of a joint 
family status as a whole, the burden of 
proof is on those members who allege 
that they elected at the time of the dis¬ 
ruption to remain unaffected by it. We 
do not go so far as to sbatedefinitely that 
this is the law, but for the purposes of 
this case wa may accept it as a proposi- 
tioD, for we are of opinion that the 
weight of proof adduced by the defen¬ 


dants is sufljcient to support the conten¬ 
tion that Keshab and Damodar elected to 
remain joint. Our chief reason for com¬ 
ing to this conclusion lies in paras. 10 
and 11 of the plaint itself, which run as 
follows: 

“That the plaintiffs respectfully submit that 
the effect of the said partition decreed was a 
disruption of the entire joint family, aud a 
separation of the same into five different units, 
holdingsoparate possession of the sp3ciric, dis¬ 
tinct and divided lands as regards some pro¬ 
perties and as regards other properties not cap¬ 
able of such partition in defined and spccido 
share. “That the plaintiffs have been informed 
and believe that thereafter Damodar ^lissir, 
Keshab Missir and Bila^bati ^lissrain continued 
in joint mess as before aud soon after partition 
Damodar Missir and Bilasbati Missrain for their 
owuselves and on behalf of Keshab Missir-re- 
united and held possession and enjoyed their 
properties as reunited co-parceners.” 

The oral evidence given on the plain- 
tiffs' side is that this period of separa¬ 
tion lasted from the date of the visit of 
the Amin to make the partition which 
had been decreed by the Subordinate 
Judge to the date of his second visit to 
amend that partition in accordance with 
the decree made by the High Court. 
Keshab Missir was at the lime a minor. 
It is admitted that he remained joiut 
throughout in mess with his brother. It 
is not suggested that he drew separately 
any profits from the property or that his 
mother drew separately any profits from 
the property. These three, the mother 
and the two sons, were eating together, 
living together and treating the property 
allotted to them as one undivided share. 
We are asked however to say that the 
mere fact that statements were made in 
pleadings and in thedecross of the Courts 
to the effect that the individual members 
of this family were entitled to siiecitio 
shares in the property to be divided, 
destroyed the whole basis of the Hindu 
joint family, which is bh.\t each member 
of it regards himself as owning nob a 
specific share in the property but an 
undefined share. This was precisely tho 
suggestion made by the learned Judicial 
Commissioner of the Ilyderabxd Assigned 
Districts in a case which came before 
their Lerdships of tho Judicial Com¬ 
mittee, Balahux \. liukJimahai (1). The 
learned Judicial Commissioner’s words 
were: 

“For defendant it is argued, and avilhoritics 
are shown to prove that it has been determined, 
if one out of several brothers (co-parccuors) bo 

(1) [1903] 30 Cal. 725=30 I. A. 130 (P.C.). 
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separated from the rest, it is virtual soparation at 
all.” 

This Lord Davey discarded as a com¬ 
plete fallacy. He said; 

"In many cases it may be necessary in order to 
ascertain the share of the out-going member to fix 
the shares which the other co-parceners are or 
would bo entitled to. and in this sense the separa¬ 
tion of one'is said to be a virtual separation of 
ail.” 

Throughout the decision of the Judi- 
jCial Committee it is clear that the mere 
specification of shares among members of 
a joint family does not amount to an 
assertion that the family has ceased to 
be joint. The first case to this effect is 
AvpoviGV V. Rama Subba Aiyan (2) 
quoted with approval in the case of Baboo 
Doorga Pershad v. Mt. Kundun Koowar 
(3) and invariably followed. In order to 
ascertain whether there has been a 
separation or nob, the whole circum¬ 
stances of each particular case must be 
investigated and the intention of the 
parties ascertained. The learned Sub- 
ordinate Judge has rejected with con¬ 
tempt the evidence given that there was 
any division by the Amin beyond that 
which he was told to make, that is to 
say, a soparation of the property^ of the 
family into two shares. Reliance is 
placed upon a petition filed by Damodar 
Mlssir, Ex. 13; it is suggested that in 
this petition itself there is an admission 
that the said property was divided into 
five parts. Such an interpretation could 
only be put on this partition by a de- 
liberate misreading of it, for he parti¬ 
cularly says that when he talks of the 
property being divided into five parts he 

means that two parts were allotted to 
Madhab Missir and three parts to his own 
party, inlicabing clearly that the division 
was into two parts and not into five 
parts. There has never been any division 
as between Damodar, Koshab and their 
mother. They have messed together, kept 
house together and held their property 
together. They remained throughout 
joint. The sons of Keshab Missir wore 
therefore entitled to succeed to Madhab 
"Missir’s property by survivorship and the 
plaintiff has no cause of action. The ap- 
peal is flisinissod with costs. 

Coutts. J.—I concur. 

v.s./r.k. Appeal dismissed. 

(2r'’i8G6’h7] "il’lM. I. A. 75. 

(3) Cls73-7-n 1 1. A. 55=13 Bom. b. R. 235= 
21 W. R. -211 (P.C.p 
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Dawson-Miller, C. J. andMullick, J. 

Kesho Prasad Singh — Defendant — 
Appellant. 


V. 

Shiva Saran Lai — Plaintiff — Res¬ 
pondent. 

Privy Council Appeal No. 50 of 1917, 
Decided on 12th February 1918, from 
a decision of Ohamier, C. J., and Sharfu- 
ddin, J. in First Appeal No. 358 of 1914, 
D/- 27th July 1917. 

Civil P. C. (1908), S. 110 — Suit tore* 
cover arrears of pension with interest valued 
at R$. 5,445 decreed in appeal—Leave to 
appeal to Privy Council — Intercal payable 
until realisation cannot be added nor arrears 
accrued due since decree can be taken into 

consideration. , 

Plaintiff brought a suit to recover arrears* ot 
pension from September 1911 to July 1912 to¬ 
gether withdnterest therein and valued his suit 
at Rs, 6,446. Sis suit was dismissed by the first 
Court but was decreed by the High Court. The 
defendant applied for leave to appeal to the 
Privy Council: . 

Held: (1) that the subject-matter of the suit 
was nob above Rs. 10,000, nor did the decree 
involve a claim to or question re-^Peclmg pro- 
rertv of the value of Rs- 10,000: [P 568 O 2J 

(2) that in determining the value of the 

subject-matter of the suit the interest payable 
until realisation of the decree could not be aflded 
to the amount claimed, nor could the arrears of 
pension accrued due since the ‘ 3 «cree be taken 
into consideration: , |P ub7 U 

(3) that no question respecting future payment 

of the pension was involved in the decree: 

[P 5C^ O 2 ,\ 


(4) that the valuo of the properties to be at¬ 
tached in execution of the decree could nob be 
said to have even an indirect connection with 
the decree- ^ . 

Flasan Imam, Krishna Sahat and 

Nirsu Narain Sinha—for Appellant. 

S. Sinha, R. B. Lai and S. N. Palit 
—for Respondent. 

Dawson-Miller, C. J. —In this case 
the defendant applies for certificate that 
the case complies with the requirements 
)f S. 110, Civil P. C., and is a fit one for 
ippeal to His Majesty in Council. The 
facts may be shortly stated. The plaint¬ 
iff Babu Shiv Saran Lai was appointed 
in 1902 to act as Manager of the Dumraon 
Raj by the late Maharani Beni Prasad 
Koeri, who under her deceased husband s 
will had a life-interest iu the estate. In 
1906 the Maharani executed anekrarnaraa 
in favour of the plaintiff granting him a 
t) 0 n 3 ion of Rs. 500 per month from the 
ilate when he should retire from the 
management, of the estate. The Maharani 
lied in December 1907. After some 
iibigation defendant! the Maharaja Kesho 
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Prasad Singh succeeded in proving his and interest to July 1912 and further 


title to the estate. In March 1908 the 
plaintiff ceased to be Manager of the estate 
and was paid his pension until September 
1911, when defendant obtained posses¬ 
sion of the Raj. In August 1912 the 
plaintiff instituted the present suit claim¬ 
ing the pension from September 1911 to 
July 1912 and interest on unpaid arrears. 
He failed before the Subordinate Judge 
of Shahabad, but on appeal to this Court 
he obtained a decree against defendant 1 
for Rs. 5,445 together with interest at 
six per cent, per annum until realisation. 
By the terms of the decree it was ordered 
that the decree should be executed only 
against the property of the late Maharani 
in the hands of defendant 1 and which 
ihad not been duly administered by him. 

The judgment was based upon the find¬ 
ings that although she could not bind the 
estate, the Maharani as tenant for life 
had power to dispose of her own acquisi- 
tions and that these did not form part 
of the estate at her death and that there 
was prima facie evidence to show that 
defendant 1 came into possession of 
property both moveable and immov¬ 
able, which the late Maharani might 
have disposed of if she pleased. There 
is no finding either as to the exact value 
of such property, although there was 
evidence to shew that it was considerable, 
amounting to some lakhs of rupees, or as 
to whether it had been duly administered 
by defendant 1. It was but faintly 
argued that the amount or value of 
the subject-matter ofthesuit ainounted-to 
Es. 10,000 within the meaning of para.l, 
S. 110, Civil P. C, but it was contended 
that the decree of this Court involves 
directly or indirectly a claim bo or ques¬ 
tion respecting property of that amount 
or value within the meaning of para. 2 of 
the section. It was urged in support of 
the second contention that the decision 
arrived at by the judgment from which the 
defendant seeks toappeal involves a claim 
to have the accrued and future instal¬ 
ments of pension paid out of the Maha- 
rani's estate and as the instalments which 
are now due but stMl unsatisfied amount 
to considerably moro than Rs. 10,000 the 
requirements of the part 2 of the sec¬ 
tion are fulfilled. In my opinion neither 
of these contentions can succeed. 

The first can bo shortly dealt with. 
The plaint does nob claim any thing beyond 
the sum of Rs. 5,445 made up of pension 


interest until realisation. No claim is 
made for a declaration that the plaintiff 
is entitled to future pension or to a 
charge on the property for such pension 
although it is true there is a general 
claim for any other relief to which the 
plaintiff may be entitled without speci¬ 
fying its nature. That interest payable 
until realisation cannot be added in as¬ 
certaining the amount of the subject- 
matter of the suit in the Court of first 
instance was definitely determined in 
the case of Moti Ghand v. Gang i Prasad 
Singh (l), where their Lordships of the 
Privy Council rejected this contention 
and refused leave to appeal. But two 
decisions of the High Court at Calcutta 
were referred to where a claim for future 
mesne profits was allowed to be taken 
into consideration in estimating the 
amount of the subject-matter of the suit 
in the Court of first instance although 
the addition cf mesne profits at the date 
of the decree in such Court did not bring 
the total up to the appealable amount, 
[see Dalgleish v. Damodar Narain 
Chowdhury (2) and Basanta Kximar Boy 
V. Secretary of State (3)] How far these 
decisions are consistent with the prin¬ 
ciple which guided their Lordships in 
Moti Ghand v. Ganga Prasad Singh (l) 
(ubi sup.) or how far their authority 
may have been shaken by the more re¬ 
cent decision of the Madras High Court 
in Suhramanya Aiyar v. Sellammal (4). 
it is not necessary to determine. It is 
suHicient bo say that in the present case 
the subject-matter of the suit iu Court| 
of first instance amounts to nothing more| 
than the sum claimed and there is U 0 | 
claim for mesne profits or anything 
analogous thereto. It fellows therefore 
that the case does not fulfil the require¬ 
ments para. 1 of the section. 

The second contention, viz., that the 
case fell within para. 2 of tbe section led 
to some argument before us as to the 
class of cases to which paaa. 2, S. 110, is 
meant to apply. The case of Subramania 
Aiyar v. Sellammal (4) (ubi sup.) vvas 
relied on by the tespondent who opposed 
the ai)plicatioD. In that case the sub¬ 
ject-mutter ol the suit including mesne 
profits in the Court of first instance was 

{1} [lUOi] 21 All. 171=2J I. A. -10 (P. C.). 

(2) [lOOC] 23 Cal. 12SG. 

(3) [1910] G I. C. 702=14 G. W. N. S7:. 

(4) [1915] 39 Mad. 813.=31 I. C. 2CG 
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tinder Bs. 10.000, but by the addition of 
mesne profits for the period between the 
institution of the suit and the date of 
the petition for leave to appeal to His 
Majesty in Council the value of the sub¬ 
ject-matter in dispute exceeded that 
amount. It was there decided, in a judg. 
ment reviewing at length the earlier de 
oisions, that para. 2 of the section ap¬ 
plied only to cases involving some claim 
or question to or respecting property 
other than that in respect to which the 
claim is brought and which may be taken 
into account therewitli in making up the 
appealable value, or that it may possibly 
also apply to cases involving claims in¬ 
capable of a money valuation, such as 
claims to easements and the like, but 
apart from this, if nothing beyond what 
is in one of the judgments in that case 
described as the object matter in dispute 
is involved, para. 1, 8. 110, alone applies. 
This decision was at variance with the 
view expressed by Sir Francis Maclean 
at the end of his judgment in Dalgleish’s 
case (2), although this part of his judg¬ 
ment was not necessary for the determi¬ 
nation of the case, be having already held 
that para. 1 of the section had been com¬ 
plied with. Were it necessary for us to 
choose bet ween these authorities, I should 
be inclined to give more weight to the 
reasoned decision of the Madras High 
Court than to the dictum of Sir F. Mac- 
lean in the earlier case, but a further 
point which, in my opinion, concludes 
the case against the petitioner was raised 
and ai-gued before us. 

It was contended by the respondent 
that the petitioner bad failed to show 
that there was any property of the value 
of Bs. 10.COO or upwards in respect to 
which any claim or question was involved, 
as the petitioner’s case was and always 
had been that there was no property be¬ 
longing to the late Maharani in his hands 
and not only administered against which 
alone under the form of the decree the 
respondents's claim could be executed. 
In the petition praying for a certificate 
that the case fulfils the requirements of 
the section, the grounds of appeal are set 
out and under the headings (n) (o (s) the 
petitioner disputes the contention that 
any property of the late ^laharani came 
into his hands or that she ever had any 
separate property. It seems to me that 
whether any property such as that men¬ 
tioned in the decree exists is a matter at 


present undecided and one W’hich can 
only be finally determined in the execu¬ 
tion proceedings now pending, in which 
proceedings the petitioner is vigorously 
contesting the existence of such property 
and has all along refused to pay the de¬ 
cretal amount, although his application 
to stay execution pending the appeal 
to His Majesty in Council has on a pre¬ 
vious occasion been rejected by this Court. 
In these circumstances I think that even 
if the second alternative ‘in S. 110 is ap¬ 
plicable, the petitioner has failed to show 
that the decree involves a claim or ques¬ 
tion to or respecting property of the re- 
quisite amount of value. The petition 
will therefore be dismissed with costs. 
Hearing fee five gold raohurs. 

Muliick, J. —I agree that leave should 
be refused, but as both sides have sought 
to draw an analogy from certain cases 
relating to mesne profits I think it is ne¬ 
cessary to make some reference to them. 
The first case on which the defendant 
petitioner for leave relies is Dalgleish v. 
Damodar Narain Chotvdhury (2). There 
the plaintifif sued for recovery of posses¬ 
sion of land of the value of Bs. 5,400 and 
claimed mesne profits till possession was 
delivered. The suit was decreed in favour 
of the plaintiff and in the execution pro¬ 
ceedings he put in a claim for mesne pro¬ 
fits for over Bs. SO,000. The defendant 
appealed to the High Court, and the exe¬ 
cution proceedings were stayed. ^ The 
appeal was allowed and the plaintiff ap¬ 
plied for leave to appeal to His Majesty in 
Council. It wa.'j contended that the 
case did not fall within part 1 of 
S. 596, Civil P. C.. 1882, which cor¬ 
responds to S, 110 of the presenfc- 
Civil P. 0., because although the claim 
in the appeal exceeded Bs. 10,000 the 
value of the subject-matter of the suit 
was below that sum. ^laclean.C. J., and 
Holmwood. J., held that mesne profits- 
could be taken into account in estimating, 
the value of the subject-matter of the 
suit. They also expressed the opinion 
that even if part 1, S. 596, was not ap¬ 
plicable, still the decree involved directly 
or indirectly some claim or question 
to or respecting property of the value of 
Bs. 10.000, or upwards within the mean- 
ing of Cl. 2, S. 596. 

The defendant next draws cur atten¬ 
tion to Basanta Kumar Boy v. Secy, 
of State (3). That was a suit for posses¬ 
sion of land with mesne profits. The. 
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value of fcbe land as stated in the plaint 
was Es. 6,156. In the application for 
leave to appeal to the Privy Council 
mesne profits and interest down to the 
date of the High Court decree were 
estimated at Ks. 6,607. It was admitted 
that the value of the matter in dispute 
on appeal was over Es. 10,000, but it 
was contended that the value of the 
subject-matter in the Court of first in¬ 
stance was less. Jenkins, C. J., in hold¬ 
ing that mesne profits and interest there¬ 
on could be taken into account in estimat¬ 
ing the value of tbe subject-matter of 
the suit made the following observations: 

“Seeini; that uuder the Code of Civil Procedure 
of 1882, the Court could provide iu the decree 
for the payment of mesuo profits io respect of 
the property from the institution of the suit 
until the delivery of possession or until tho ex* 
piration cf three years from the date of the 
decree with interest, such mesne profits and 
interest can, I think, be legitimately regarded 
as part of the subject-matter of the suit." 

The applicability of part 2, S. 596, 
Civil P, C., was not considered. On 
the other hand, the plaintiff relies on 
Subramania Aiyar v. Sellammal (4). 
There the value of the land was under 
Es. 10.000 but by the addition of mesne 
profits the value of the matter in dispute 
at tbe time of the application for leave 
to appeal to His Majesty in Council ex¬ 
ceeded Rs. 10,000. The Court held that 
mesne profits could not be added for the 
purpose of calculating the value of the 
subject-matter of the suit. The Court 
also observed that part 2, S. 110, 
Civil P. C., did not apply and that 
the decree for mesne profits could 
not bo said to involve directly or indi¬ 
rectly some claim or question to or 
respecting property of value exceeding 
Es. 10,000. There is therefore a clear 
conflict between the views of the High 
Courts of Calcutta and Madras, hut in 
my opinion it is unnecessary for the 
disposal of the application now before us 
to decide which of these views is correct. 

Here the first question is whether the 
value of the matter in dispute on appeal 
to riis Majesty is Es. 10,000. Admit¬ 
tedly it is not, even if interest up to the 
date of the High Court decree is taken 
into account. But it is suggested that 
in calculating the value of the matter in 
dispute on appeal as well as the value of 
the subject-matter of the suit we should 
include arrears of pension which may 
have become due since the trial Court’s 
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decree with interest thereon. In my 
opinion this suggestion cannot bo ac¬ 
cepted. I think it is quite clear that 
the subject-matter of the suit was only 
the specific and ascertained sum of 
Es. 5,445 due on account of arrears of 
pension and interest thereon. The suit 
did not in any way concern itself with 
any future arrears of pension. Tbe plain- 
titl made no claim for them and it is not' 
known whether he intends to bring 
future suits in respect of them. IIow 
then can anything which the plaintiff 
does nob claim and which has not and 
could not have been given by the decreo 
be the subject-matter of the suit or be 
in dispute on appeal ? No analogy can 
be drawn from the practice of the Cal¬ 
cutta High Court in respect of mesne 
profits which the Civil Procedure Code 
compels the Court to grant if claimed in 
the plaint. 

At the same time I prefer not to rest 
my decision on the view of their Lord- 
ships cf the Madras Court and I am 
satisfied without any reference to the 
decision in Siibramania Aiyar’s case (4) 
that tbe present application does not 
come within part 1, S. 110, Civil 
P. C. The next question is whether 
the decree involves a claim directly or 
indirectly to property of the value of 
Rs. 10,000. It is contended that the 
decree involves a claim to subsequent ar¬ 
rears of pension which have by now 
amounted to more than Es. 10,000. The 
ansv^ar to this is that the decreo does 
nob involve either directly or indirectly 
a claim to anything more than the sum 
decreed and the interest thereon. Ac¬ 
cording to the decided cases it might 
have been otherwise if the plaintiff had 
brought suits for these subsequent ar¬ 
rears, but it seems clear that while 
such suits are in gromio futuri part 2, 
S. 110, Civil P. 0., does nob apply. 
The next question is whether tne decree 
directly or indirectly involves a questi.on 
respecting property of the value of 
Es. 10,000. It is contended that it does, 
because the arrearsof pension whicli have 
become due subject to the decree are the 
property of the plaintifi' just as mucli as 
the arrears already decreed. Tlie reply 
to this is that such arrears do not become 
the plaintiff’s property' till he has 
obtained a decree from Court or till tho 
defendant has admitted liability for the. 
same. 
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Finally ib is contended that the decree 
involves indirectly the question whether 
property of the value exceeding Rs. 10,000 
is liable to attachment in execution of 
the decree. The answer to this is that 
ib has not been found by any Court whe¬ 
ther the defendant has in his hands any 
property of which attachnaent can be 
made in execution of the decree. That 
matter was expressly left open in the 
appellate judgment of the High Court, 
and the defendant’s case before us is that 
he has no such property in his hands. 
^Moreover, the question as to what pro- 
iperties can be attached in execution of 
jthe decree cannot, in my opinion, be said 
jto have even an indirect connection with 
Ifche decree itself. The decree-holder may 
jattach property or may not; if he 
does attach property the value of 
such property may be over Rs. 10,000 
or it may not. It does not necessarily 
follow that any question as to title to 
property is directly orindireptly involved 
in the relief which the Court has here 
given to the decree-holder. In this view 
of the case ib is unnecessary to discuss 
the correctness of the opinion which, has 
been expressed in Suhravtanici Aiyat s 
case (4) to tbo effect that the property 
referred to in part 2, S. 110. Civil 
P. C., must be property other than 

the subject-matter of tbo 
view might, I apprehend, lead to difli- 
cuUios in drawing the line between 
property which is the subject-matter of 
the suit and property which is not. In 
my opinion the legislature has expressly 
enacted CK 2 in wide terms, so that each 
case may be dealt 

facts In thepresenbcase giving the words 

of part s, shio, Civil P. 0. tho most 

liberal construction, it does not seem to 

me possible to say that the decree 
involves a claim to or question respecting 
projierty of the value of Rs. 10,000. 


v.s./b.k. 


Appeal dismissed. 
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DWVSON-MlLIiER, C. J. AND MULDICK, J, 
'•^aihe Ptijari and others Appellants. 

V. 

Radha Binode Naih —Resi’cndenb. 

Letters Patent Appeal No. 86 of 1917, 
Decided on 25bh February 191S. from a 
decision of Roe. J.. in Second Appeal 
No. 2532 of 1915. D/- 20th March 1915. 


(a) Hindu Law — Religious endowment— 
Trustee cannot alienate office or trust pro¬ 
perty — He cannot create life-interest of 
sbebaiti right. 

A trustee of a public religious endowment can¬ 
not alienate bis office and duties or the posses¬ 
sion of the trust property at his own will either 
by sale or gift, so as to create a valid title in the 
transferee. He cannot even create a life-interest 
in iavour of the donee in respect of the sbebaiti 
right. He has no beneficial interest beyond 
what may be expressed in the trust and has no 
powers of alienation beyond what may be ncces* 
sarv or beneficial for the purposes of the trust. 

• [P 571 O'l; 673 0 1] 

(b) Limitation Act (1908), S. 10 —Applica¬ 
bility of—Person performing duties of she- 
bait of idol and applying trust funds to 
proper purposes and claiming right to hold 
office and perform duties—S. 10 does not 
apply—Right can be acquired by adverse 
possession against original shebait. 

Section 10 applies only where the person set¬ 
ting up adverse pos-ession claims adversely to 
the beneficial owner. Where however a per¬ 
son has been performing the duties of a sheb^t 
of an idol and applying the trust funds to the 
other purposes of the trust and claims the right 
to hold that office aud to perform those duties, 
S. 10 has no application and be can acquire that 
right as against the original shebait by ad^rse 

possession. . . 

(c) Limilalion Act (1908), Art*. 124, 134 
and 135—Suit for possession of hereditary 
office is governed by Art. 124—Arts. 134 

and 135 do not apply. 

By Art. ia 4 a suit for possession of an here¬ 
ditary office is barred after 12 years from the 
time when the defendant takes possession ad¬ 
versely to the plaintiff. Arts. 134 and 144 do 
aot .apply to such cases. ^ “J 

Sushil Idadhub Mulliok-~(oT Appel¬ 


lants. 

Hasan Imam and Achalcndra Nath 

Das —for Respondent. 

Dawson- Miller, C. J.—In this case the 

appellants (plaintiffs 2 to 24) seek for a 
declaration that certain lands in Mauza 
Brahmeswarpur'in the Puri district are 
the debutter bazyafti of Sri Brahmeswar 
Dob who was the plaintiff 1 in the suit 
and that they, -the remaining plaintiffs, 
are the marfatdars on his behalf. They 
also seek for possession of the said lands 
asagainst the defendants, who themselves 
claim to be the marfatdars on behalf of 
the idol. The appellants base their claim 
upon the fact that they are the descen- 
dants of the original marfatdar of the 
idol aud say that in the year 1879 their 
ancestor?, the then marfatdars or shebaits, 
appointed one Rashbihari Naik, the 
father of the defendants, to act as 
manager or agent ou their behalf and that 
on bis death, which occurred some two 
or three years before this suit was in¬ 
stituted. all right or title, if any which 
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he may have had ia the lands or in the 
office of marfafedar or shebait of the deity 
came to an end and did not devolve upon 
his heirs. They further contend that 
the late Rashbihari Naik did not and 
never could acquire any legal right in 
the marfatdar title, as such title could 
not lawfully be transferred. The defen¬ 
dants’ case as originally pleaded was that 
their father Rashbihari Naik acquired a 
valid title from the plaintiffs’ ancestors 
by a deed of gift dated 25bh April 1879 
to the marfatdari rights in respect of the 
lands in dispute, for the management of 
the same on behalf of the deity and that 
they succeeded by inheritance to the 
same on their father’s death. They fur¬ 
ther say that if the deed of 1879 was by 
Hindu law invalid then their father 
acquired by adverse possession for more 
than 12 years a good title and that the 
plaintiffs’ suit is barred by limitation. 

If the deed of 1879 in fact purported 
to transfer the absolute interest in the 
marfatdari rights to Rashbihari Naik, 
and was not merely the appointment of 
an agent to act for the marfatdars who 
retained the title in themselves, then 
there can be little doubt that such a 
transaction, is according to -Hindu lav 
invalid. In S. 439 of Mayne's Iliudu 
law and usage the learned author, in 
doaliog with the devolution of the trust 
creitol hy religious endowments of this 
description says : 

“ la ao cas9 can the trustee sell or lease the 
-risht of raanago-nent though coupled with tho 
obligatiou to manage in conformity with tho 
trusts annexed thereto nor is the right saleable in 
ex:c'iiLioa uoder a decree. ” 

This summary of tho law would appear 
to be in conformity with a long series of 
decisions which it is unnecessary to refer 
to. Whatever contention the respon¬ 
dents may have urged in the Courts he- 
low, it was conceded before us that the 
itrusloes of a public religious endowment 
jsuch as this is admitted to be, could not 
irtlionato their office and duties or the pos 
isession of the trust i)roporby at their own 
will either by sale or gift so as to create 
a valid title in the transferee. The 
appellints’ contention was that the deed 
in qiiosbiou di1 not purport to transfer 
either the odice or tho property of tho 
trust but merely ippolnboJ Rashbihari 
Naik to act as ag-cnb during his life¬ 
time for tho trustees, the oifsco and pos¬ 
session of the property being retained in 
tho latter ; or at most th.it tho transfer 
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was that of a life-interest only to the 
donee and that the office and right to pos¬ 
session of the estate reverted on his 
death to the appellants as heirs of the 
donors, and that in these circumstances no 
titlo by adverse possession could arise 
either in Rashbihari Naik or his children, 
the respondent. 

Two translations of the document of 
25fch April 1879 were produced and sub¬ 
mitted to us, but they did not differ in 
any material respect. I take that which 
was checked by the otficer of this Court, 
who was conversant with the language 
of the original. It is executed by 12 per¬ 
sons and recites that the lands scheduled 
at the end of the document forming 77ians 
61. 17. 2 of naik and nanaik land belong 
to Sri Brahmeswar Dob installed in 
Brahmeswarpur Mauza and were settled 
by their ancestors (4 in number) who 
paid the bazyafti jama to the Govern¬ 
ment and with the remainder of the pro¬ 
duce managed tho festivals of tho afore¬ 
said Deb anl that after their death four 
of the signatories were carrying on the 
management. It then proceeds as follows: 

Bub in the recent mutation of names 
wo being the relatives and cosharers of the 
above-mentioned reporbdars, our names 
have been entered in respect of the said 
land. Under tho circumstances as we 
tho cosharofs are many, and we could nob 
collect and realise the rent appertaining 
bo the kobh kisuiab of the afofosaid Dab 
from the mufassil in time and as we are 
unable to manage the festivals, etc., regu¬ 
larly, we, in a sound condition of mind 
and of our own free-will, without any 
coercion make over the aforesaid mails 
61'17’2 of koth kismat and the temple, 
trees thereon and moveable property of 
the aforesaid Dib to Bahu Rishbiliari 
Naik, son of Minakeban Naik, inhabitant 
of Berboi Mauza, Pargana Limbai, who 
pays much attention to the affairs of the 
aforesaid Deb, as marfatdars, and special¬ 
ly because the aforesaid Deb is the family 
god of the said Babu. 

Wo do hereby execute and agree that 
from this day fortli tho said Bal^u, as 
marfatdar, shall remain in possession, 
shall collect and realize tho produce of 
the said lanil and the arrears of clues 
from the raiyats and the future dues 
from them and shall pay tho Government 
dues according to tho klsls and can y cui 
ths festivals, etc , of tho Thakur with the 
balance of the income an 1 shall credit tlie 
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balance to the kotha chandarof the aforo. 
said Thakar. With that he will make 
improvement of the temple and the pro. 
petty of the Thakar in the future. He 
shall bring the pattas and kabuliyats into 
force with the raiyats. He shall carry 
on the festivals and bhogs and shall pay 
the customary dues to the other sabaks, 
pujaris and sankhuas. If after this, they 
do not attend to their duties then he shall 
settle it in consultation with us, and we 
shall continue to get what we have been 
getting out cf the khanja bbog in the 
festivals. Me will act according to condi¬ 
tion? mentioned in the old patta of the 
koth kisiTiat or according bo the condi¬ 
tions to bo laid down in the futuresettle- 
menb. He will get the marfatdari report 
of the said land duly recorded in his 
name. Wo give up our right and posses¬ 
sion vshich we had in the koth kismat of 
the aforesaid Deb and in the above-men¬ 
tioned land which we had till to-day and 
cease to have any conoern in them in all 
rospecls. Neither we nor our heirs oi; 
relations have or will have, or will prefer 
any claim or objection from to-day and if 
preferred it will not be accepted in any 
Court. Wo execute this deed of gift so 
that it may be useful when necessary. We 
agree to this deed of gift. 14th day of Mesa 
1280 V. S., corresponding to 25 4-1879. 

“It may be noted that we have borrow, 
ed Rs. 2U0 for the management of the 
eebi and puja of the aforesaid Dob from 

Gauranga Naik, Taraboi, Pargana Limbai, 
and Gangadbar Swayin of Ropcho, Par- 
gana Dimbai. and Babu Bhagirathi Naik 
of Berboi. Pargana Limbai and Babu 

Bashbihari Naik. Babu Rashbibari Naik 
will pay the amount to the mabajaps 
out of the property of the ^foie.aid 
Deb. Date and year as above. iben 
follows a schedule of the proper¬ 
ties referred to. It appears from the 
evidence that in accordance with the pro¬ 
visions made in the deed Rashbibari Naik 
got his name recorded as marfatdar and 
took over possession of the property, and 
until the time of his death in 1911 car¬ 
ried out the duties of his office apparent¬ 
ly with credit to himself and satisfaction 
to every body concerned. It seems almost 
impossible bo contend after reading this 
document that it was not intended to invest 
Rashbibari Naik with the office of mar¬ 
fatdar or shebaib of the idol and to pub 
him in possession of the property as 
trustee to perform the duties incidental 
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to that office. All right and possession of 
the donors as marfatdars in the property 
in question is expressly handed over and 
all right to interference by them or their 
heirs for the future is in terms aban¬ 
doned. The only reservations were that 

the donors should continue to get what 
they had all along bean getting, viz., 
their share in the khanja bhogs at the 
festivals, a thing which they were entit¬ 
led to in any event, and a somewhat 
nebulous right to be consulted in the 
event of the sabaks, pujaris^ or sankhuas 
failing to perform their duties after being 
paid their customary dues. It does not 
even appsar that any advice that might 
be tendered, if the occasion contemplated 
should arise, was bound to bo followed, 
and indeed from the later portion of the 
document it would appear that the new 
marfatdar would be within bis rights in 
refusing to tolerate any interference m 
his conduct of the aOairs of the^ office so 
long as those affairs were administered in 
accordance with the terms of the trust. 
In rny opinion the deed purported to 
transfer both the office and the pos¬ 
session of the properties to Rashbibari 
Naik and bo install him as marfatdar 
with all the rights and duties appertain- 
ing to the office in place of those by 
by whom he was appointed. The appel¬ 
lants contended however that what was 
transferred was a life. interest only and 
not an estate of inheritance and relied 

on the case of Kalidas Uullick v. 
Kanhaya hat Pundii{\). Although it 
is true that the deed under consideration 
in that case was in many respects similar 
to the present document the circum¬ 
stances were entirely different. Thedonor 
in that case was a Hindu widow who had 
a life-interest only in the property trans¬ 
ferred and after the death of the trans¬ 
feree she executed a further deed of gut 
to the wife of the appellant. It was 
found by their Lordshipsthat the firstdeed 
conveyed a life interest only to the 
grantee. The only principle of construc¬ 
tion to be derived from that case is that 
although the general rule is that inde¬ 
finite words of gift are crlculated to con¬ 
vey ail the interest of the grantor, it is 
nevertheless necessary to read the whole 
instrument to gather the intention. Ac¬ 
cording to the general rule a grant with¬ 
out words of limitation conveys an ©sta e 
of inheritance, an d I can find nothing i_g 
1 . 11 Caflzi=ll I A 218 (P 0). 
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the present deed to indicate a different 
intention. On the contrary, I think the 
latter part of the instrument which pur¬ 
ports to bind not only the grantors bub 
also their heirs and relations, seems to 
indicate an intention to transfer the pos¬ 
session of the property and the rights 
and dub ies of the office to the grantee 
in perpetuity. Assuming however that 
the intention was to convey an estate 
for life only to Rashbihari Naik, the 
case of Kalidcis Mulliok v. Kanhaya 
Lai (l) is no authority for the .propo¬ 
sition that the trustees of a public reli¬ 
gious endowment have power bo grant 
a.way even a life estate in the shebaiti 
rights attending the worship of the idol. 
Unless the appellants can establish this 
it follows the grant bo Rashbihari Naik, 
whether for his lifetime only or for the 
larger estate would be invalid and his 
adverse possession would begin from the 
moment ho assumed the duties of the 
office and took over possession of the pro¬ 
perty. In the case relied on no question 
was raised as to the validity of the docu¬ 
ment affecting the transfer to Rubton- 
moni. And although it is stated in the 
judgment of the Privy'Council that the 
pro[)erty had boon dodicatod l)y the 
•deceased father-in law and husbanl of 
the grantor to the service of the two 
idols, it appears that in the High Court 
and in the Privy Council the case was 
argued upon the assumption that the 
grantor had full powers of alienation. 
The case appears to have been one where 
tlie beneficial ownership was retained, the 
property being subject to a trust only to 
apply part of the income for the support 
of the worship of tho idol and the per¬ 
formance of religious festivals and not as 
in tho present case where the whole 
property was transferred in perpetuity to 
tho deity for religious purposes. In the 
former case the land is alienable (see 
Mayne's Hindu fjaw and Usage 3. 438). 
In a case like the present it is clear that 
I the trustee has no beneficial iuterest 
beyond what may bo expressed in tho 
trust and has no posters of alienation 
beyond what may be necessary or bene¬ 
ficial for the purposes of the trust. It 
was net contended before this Court that 
the transfer was necessary for tho bene¬ 
fit of the trust. In Ayancheri Kovilagath 
Rama Varma Tambaran v. Acholathil 
Varikoil Raman Nayar (2) it was held 
2. (It82) 5 Mad 89. 


that n lease for a term of years of the 
management of n temple and its proper¬ 
ties in consideration of an advance made 
for the purposes of paying off debts said 
to have been contracted for the purposes 
of the temple was invalid. I can see no 
material distinction between such a case 
and the transfer of the office for the life 
of the transferee and in my opinion 
whether the deed of 1879 purported bo 
eonvey the whole estate or a life-interest 
only the transaction was in either case in¬ 
valid, It remains bo consider whether Rash¬ 
bihari Naik, and through him the respond¬ 
ents, acquired by adverse possession a 
right to the office of raarfabdars and to 
possession and management of the trust 
property so as bo bar the appellants’ 
claim. Rashbihari Naik was in undis¬ 
turbed possession from 1879 until the 
date of his death in 1911, a period of 
over thirty years. By Art. 124, Sch. 1, 
liim. Act, a suit for possession of an 
hereditary office is .barred after twelve 
years fro.n the time when the defend- 
ant takes possession adversely bo the 
plaintiff, and Art. 144 would cover the 
case of the possession of property not 
coming within Art. 134 or any of the 
other Articles. It was contended that 
S. 10, Ijira. Ac'’, applies so as to remove 
the bar. In ray opinion, this section 
has no application to the present case. 
The respondents are not seeking to set up 
an adverse title to the beoeficial owner, 
the plaintiff 1, nor is there any question 
as to the misappropriation or improper 
use of tho trust property. The possession 
of Rashbihari Naik and his successors has 
been that of trustees, and the claim of 
the appellants is not founded on a breach 
of trust. It is a claim to dispossess tho 
respondents from an hereditary office and 
to have it declared that the appellants 
are tho rightful owners of that office. 
Had the respondents been claiming the 
land as their own property or had they 
been applying tho proceeds to purpose 
not sanctioned by tho trust, possibly S. 10 
might have been prayed in aid so as to 
deprive them of any benefit bliey might 
claim to derive from long possession. 

The case of Aihiram Goswami Mohavt 
V. Shyama Charan Nandi (3) relied on 
by the appellants was a case where tiro 
Mohant of a temple granted to a company 
called the Barakar Brick an I Tile Co., 
Ld., a mokarrari lease of dobutber lands 

3. (1909) 3G~Cal 100^.30’l'A' iXs ( p uj. 
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dedicated to the worship of an idol, there¬ 
by deprivingfcheendowmenbof all further 
benefit in the property except the fixed 
rent. It was found that there were no 
circumstances of necessity to justify the 
grant. The grant itself was a breach of 
trust interfering vvith the rights of 
ownership vested in the deity. It was 
held that Art. 134, Lim. Act, did not 
apply as there was no “purchase” within 
the meaning of the Act, a lessee not being 
a purchaser. A passage in the judgment 
of their Lordships in that case, which 
says : “The operation of this Art. 134 is 
controlled by S. 10 of the Act” was relied 
on by the appellants and by the learned 
MuDsif before whom the present case ori¬ 
ginally came, but the mischief aimed at 
by S. 10 was present in the case just 
cited wheress it does not exist in the 
present case. This distinction is made 
clear by a reference to the judgment of 
the Subordinate Judge. On pp. 11 and 12 
of the paper-book he discusses the QueS' 
bion of the cause of action of the plaintiff 1 
(the deity) whom the plaintiffs 2 to 24 
(the present appellants) enlisted on Jbeir 
aide in support of their claim, 
finding that Rashbihari Naik bad faith¬ 
fully carried cut all the duties imposed 
upon liim by his office, he says : 

“It is therefore clear that in so far ae the deity 
is concerned be has no cause of action against 

the defendants**, 

and dismissed his claina. In the 
from that iudgment to the High Court 
the plaintiff 1 takes Qo part ?hB appel¬ 
lants being the remaining 

-"■ leirra "uforai“uh‘e Vndle 

claim put forward Nilkan- 

deity. The Pandara 

dan Pa^itfaram (5) afford 

i^rsrthe rls^o:de"nts" that although the 

S ab fregaUv transfer the shebarti 

right or the possession of the lands of 
Jhe endowment, su.'n rights can be 
acquired by adverse possession as against 
the original shebaits or their heirs The 
former case was almost identical in its 
main features witii the present. The 
“efendant purchased from one of two co¬ 
trustees or Uralans of a temple the ri^ht 
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to manage the affairs of the temple and 
was put in possession of the property of the- 
endowment. After more than 12 yetfrs^ 
had elapsed, the-other co-trustee brought 
a suit to recover the property and the- 
trusteeship on the ground that the pur¬ 
chase was invalid. It was net shown that 
the defendant had misapplied the temple 
property. It was held by Sir 0. Turner, 
G. J., that the transfer was invalid. He 
intimated that if the defendant had com¬ 
mitted a breach of trust he could have been 
removed from his office and held account¬ 
able for profits if not properly applied, but 
such a claim was not made and he dis¬ 
missed the suit on the ground that it 
barred by Art. 144 ,{Limitation Act. J^®® 
second of the above cases was one where 
hereditary managers of the endowed pro¬ 
perties of a religious foundation had pur¬ 
ported.bo sell and assign the management 
and lands to the representatives of an¬ 
other institution. The Limitation Ac.,, 
of 1877 was then in force. The transfer 
was not valid and the only question 
before their Lordships of the Privy 
Council was whether the suit to recover 
the office of manager and possession of 
the lands was barred by limitabion. It 
was held that Art. 124, Limitation Act, 
applied to the suit brought for possession 
of the office. Sir Richard G<moh ^®: 

T^\^ec2i.&eoiJaga-mhaGoswaminiyMam 

Chandra Gostuami (6) was relied by 
the appellants but that wasacase where 
the defendants were claiming the property 
as their own freed from the uses created 
by the trust. The plaintiff was the 
shebait of a temple and claimed the land 
as part of the endowment made m 1« (i. 
for religious purposes. The defendant 
denied that the land in question was 
dehutter property or tbab-the profits were 
ever used for the worship of the deity, 
and claimed it as her own brahmobter 
property under a gift made by a 
shebait to her lala father-in law. Ihe 
Court found that the property was 
debutter property and was of 
that S. 10 would have been applicable 
bub for the fact that the gift to the defen¬ 
dant’s predecessor was made many years 
before 1 871 when S. 10 was first en a^ 

C. (1904) 31 Cal 311. 
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and ifc was held that the suit was barred 
by limitation. It is clear that that case 
is no authority for the proposition that 
the hereditary office ofshebait of a temple 
cannot be acquired by adverse possession 
so as to bar a claim by those previously 
exercising that office or their heirs claim¬ 
ing through them. In my opinion the 
right to administer the trust property of 
a public religious endowment within the 
limits imposed by the trust, and for that 
purpose she right to possession of the 
property as against those previously ad¬ 
ministering the trust or others claiming 
through them can be acquired by adverse 
possession and in trusts of this nature it 
is only where a claim is set up adverse 
to the rights of the deity to whose wor¬ 
ship the property is dedicated that S. 10, 
Limitation Act, could have any applica¬ 
tion so as to deprive the defendant of the 
rights conferred by the remaining por¬ 
tions of the Act. 

The cases already referred to appear 
to me amply to support this view but 
the case of Balwant Rao v. Puran Mai 
(7), would appear to settle the question 
beyond all doubt. There the oftect of 
S. 10 was fully discussed by Sir A. Hob- 
house, who indelivering their Lordships’ 
judgment in the Privy Council says: 

“Tbeir Lordships are of opinion that the ex¬ 
pression uied by the legislatnre 'for tbejpurpose of 
following in his or their h.^nds such property’ 
moans for the purpose of recovering the property 
for the trusts in question ; that when property 
is used for some purpose other than the proper 
purpose of the trust in question it may be re¬ 
covered without any bar of time from the hands 
of the persons indicated in the section. But 
here there is no question of recovering the pro¬ 
perty for the trust of the endowment, because 
the defoudant admits that he lis a trustee and 
says he is applying the property to the trusts of 

the endowment.The plaintiff is suing 

only for his own personal right to manage or in 
some way to control the management of the 
endowment. The consequence 'is that the case 
does not fall within S. 10, Limitation Act." 

Every word of the passage just quoted 
might have bean written in reference to 
the present case and it seems to me to be 
conclusive of the question under discus¬ 
sion. As in this case the adverse posses¬ 
sion began in the year 1879 when Kash- 
bihari Naik first took over the office of 
marfatdar and got possession of the pro¬ 
perty it follows that long before the pre¬ 
sent suit w?s instituted he load acquired 
an indefeasible title and_that__the suit is 

7 . (1884) G Alf 1=10 I A 00 (P G;. 
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consequently time-barred. The appeal 
accordingly will be dismissed with costs. 

Muliick, J — I agree. Not claiming 
as strangers the defendants would not 
even if they had established adverse pos¬ 
session for 12 years be entitled to plead 
Art: 144, Sch. 2, Limitation Act, as a bar 
to the suit. Nor could they plead 
Art. 134 as they do not claim to be pur¬ 
chasers for value. Whether they had 
notice of the trust would in either case 
be immaterial. Indeed being volunteers 
under a conveyance from trustees they 
could not by reason of the provisions of 
S. 10, Limitation Act, plead limitation at 
all in a suit by the cestui que trust to 
follow up trust property in their bands 
which means a suit to recover trust pro¬ 
perty held otherwise than for the pur¬ 
poses of the trust. But here the defen¬ 
dants are holding property in suit for the 
benefit of the trust; therefore S. 10 
has no application and the learned Sub¬ 
ordinate Judge has rightly held that the 
cestui quo trust has no cause of action. 
As against the trustee plaiutills however 
the defendants have validly acquired by 
adverse possession the status of trustees 
in respect of the property in suit. 

V.S./u.K. Api^eal dismissed. 
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Chapman and Roe, JJ. 

Satyabadi Gountia and another — 
Plaintiffs—Appellants. 

v. 

Bediadhar Bar Panda and others — 
Defendants—Respondents. 

Appeal No. 21 of 1917, Decided on 
17th April 1918, from appellate decree of 
Sub-Judge, Sambalpur, D/- 5th December 
1916. 

(a) Civil P. C. (1908), S. 11—Dismissal for 
proper frame of suit is not res judicata — Suit 
dismifsed for want of evidence—Decision is 
res judicata. 

If a suit is dismissed on the ground that as 
constituted it cannot succeed, the dismissal is 
not res judicata however erroneous may be the 
idea that the frame of the suit birs a decisnn. 
If it is dismissed for want of evidence, the deci¬ 
sion is final. [p 577 G 2] 

(b) Practice—Appeal—Appeal must be dis¬ 
posed of on merits 

An appellate Court has no j-irisdiction to dis¬ 
pose of 9 suit properly constituted other.vise than 
on the merits. [l> 577 (j 

(c) Civil P.C. (1908), O. 23. R. l-With- 
drawal of suit with leave to bring fresh suit 
on ground of insufficiency of evidence—Sub¬ 
sequent suit is barred. 

i'laiutifl's suit was dismissed by the trial 
Court on the ground that the evideuce 011 the 
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record was uot sufficient to prove bis case. In ap¬ 
peal the appellate Court allowed the plaintifif to 
withdraw the suit with liberty to bring a fresh 
suit on the ground that be had not been able to 
adduce evidence necessary for the substantiation 
of his claim; 

Held: that a subsequent suit by the plaintiff 
on the same cause of action was barred by the 
rule of res judicata. [P 0 2] 

B. N. Misra —for Appellants. 

Biswa Nath Sinha—for Bespondents. 

Roe, J. —The iilaintiffs in this case, 
Satyabadi Gountiaand Udaikar Gountia, 
sued the defendant, Bediadhar Bar Panda, 
and others for recovery of possession of 
14.32acresof raiyati land. Thedefendant 
put in a plea that the suit was barred by 
the rule of res judicata by virtue of 
“the decree in Civil Suit No. 5 of 1908 of the 
Court of the Subordinate Judge, Sambalpur, as 
the presiding Judge of the appellate Court, pass¬ 
ing order in Appeal No. 1 of 1909 allowing with¬ 
drawal of the suit”. 

Suit No. 5 of 1908 was a suit between 
the same parties. For purposes of the 
argument it may be taken that the matters 
now in issue were substantially in issue 
in the former suit. The case of 
plaintiffs now is that the land sued for 
formed part of their raiyati holding and 
that the defendants were tboir under- 

raiyats upon these lands. The defence set 
UD was that the defendants were never the 
sub-tenants of the plaintiffs but that the 
plaintiffs had surrendered their holding to 
the defendants, who, as zamindars of the 
village, bad entered into possession on the 
basis of that surrender. These 
allegations in the plaint of Suit No. 6 of 
1908 and if indeed, there was actually 

decision in the former ® 

that the present suit 

rule ot res judieata. The learned Sub¬ 
ordinate Judge has held ‘'"^^ 3 ed ou 

so barred, hie 

Kali Prasanna ^ i 3 i, 3 ,bie from 

( 1 ). That case is 3 , aeei- 

the present case There 

Sion „„ appeal the plaintiffs as 

‘“^‘“iKnte bad made an application under 
^ppellant^.bii ^ ^ ^ for leave to 

^■■etlraw from the suit, iuter alia, on the 
Ground of their inability to produce the 
®l^ersarv evidence in time, whereupon 
the appellate Court made an order to 

this eftecb. . . ^ costs and the plain- 

?„TVuotr'1C te withdrawn with leave 
for fresh action for the same subject matter, if 
f hi^TTeA**^ ---- 

^ (1^7)"44Cal 367=33 I 0 670. 


The Calcutta Division Bench held that 
the order of the lower appellate Court 
was made without jurisdiction and upon 
this point followed the decisions iu 
Kharda Co Ltd. v. Durga Charan 
Chandra (2) and Jllabulla Sardar v. 
Hemangini Dehi (3), and concluded the 
judgment with the following words:. 

“Consequently that order having been made 
without jurisdiction a fresh suit shouid never 
have been brought, and the defendant was per¬ 
fectly competent and was within bis right when 
he raised the point that the matter was res judi¬ 
cata ” 

In the case before us the suit was dis¬ 
missed upon its merits. The Court of 
first instance had held that 
*‘no evidence had been given ibat the pattah 
of Russel’s Settlement corresponds to the num¬ 
bers in dispute”. 

In the petition to withdraw the ap¬ 
peal and the whole suit this omission was 
described ss a formal defect. An order 
was made upon this petition that the ap¬ 
peal might be withdrawn and the suit 
dismissed with permission to bring a 
fresh suit. It was not definitely stated 
in that order that the defects referred to 
in the petition were to be regarded as 
formal defects. The facts seem to be 
widely different from those ot the case of 
Bobert Watson & Co. v. Collector of 
Zillah Rajshahye (4). At the same time 
the principle on which that case was de¬ 
cided affords good authority for the view 
taken in the case of Kali Prasunna Sil 

V. PaMhanan Nandi (D- Jh® 
had brought a suit to establish their title 
to a patni taluk. The first issue framed 
was on the question of the locus standi 
of the plaintiffs and upon this question a 
commission had been issued. That com¬ 
mission had been returned with a certi¬ 
ficate that the witnesses had not been 
presented for examination, and the .Judge 
finding no excuse for the plaintiff s neg¬ 
lect had dismissed their suit for want of 
evidence, but at the same time bad re¬ 
corded that the order was not intended 
to bar the plaintiffs from proceeding as 
if the action had not been brought. The 
plaintiffs had appealed to the Saddar 
Court of Calcutta, and their Lordships of 

that Court had stated: 

• "It appears to us that wo must look upon the 
judgment of the lower Court as determlniDg that 
iviA^Dlaintiffs bad faile d to establis h their title 

■ 2. (1910) 5 1 U 1B7. 
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to sue; aud that an order of dismissal was pro* 
nouQced upon the evldenoe”. 

Tbe appeal was heard as a regular ap¬ 
peal. The Court was unaaitnously of 
opinion that the plaintiffs had entirely 
failed to make good their grounds of ap¬ 
peal, as to inability to produce their wit¬ 
nesses. The appeal was therefore dis- 
missed. A fresh suit was brought, re¬ 
sulting in an appeal to the Privy Council. 
The Judicial Committee wore of opinion 
that the decree in the former suit was in 
effect a dismissal of the suit upon the 
merits notwithstanding the reservation 
contained in the original decree. The 
, ground for so holding was that there was 
no provision in the Indian law for what 
is known in England as a non-suit. “In 

all those cases,” their Lordships say: 

*'the suit (ails by reason of some point of form, 
but their Lordships are aware of no case in which, 
upon an issue joined, and the party having failed 
to produce the evidence which he was bound to 
produce in support of that issue, liborty has been 
given to him to bring a second suit, except in 
the particular instance that is now before them”. 

The case which gave rise to the plea 
of res judicata had been decided in 1856. 
The first Civil Procedure Cole is dated 
1859. The provision for withdrawal 
with permission to bring a fresh suit was 
in that Cole even more widely framed 
than S. 373 of the Code of 1882. Never¬ 
theless tbe Judicial Committee held that 
the dismissal of a suit for failure to bring 
the necessary evidence was in fact a 
failure on the merits notwithstanding a 
reservation made that a fresh suit might 
be brought. The more recent decisions on 
the question of res judicata seem to de¬ 
pend more closely on the question whe¬ 
ther the point in issue has been previously 
decided or not. The leading case is that 
of Sheosagar Singh v. Sitaram Shighi^). 
At p. 58 their Lordships said; 

“To support a plea of res judicata it is not 
enough that the parties are the same and that 
the same matter is in issue. The matter must 
have bsen 'heard and dually decided'. If there 
bad been no appeal in the first suit the decision 
of the Subordinate Judge would no doubt have 
given rise to the plea. But the appeal destroyed 
the doalityof tbe decision. The judgmout of 
the lower Court was super.seded by the judgment 
of tbe Court of Appeal. And tbe only thing 
dually decided by the Court of Appeal was that 
in a suit constituted as tbe suit of 1SS5, was, no 
decision ought to have baen pronouucod on the 
merits.” 

In referring to the history of the pre¬ 
vious litigation at p. 51 their Lordships 
have pointed out that: 


though the learned Snbordinate Judge had made 
a decree upon the merits, the judgmeat of tbe 
appellate Court had proceeded expressly ou the 
footing that it was not necessary to coma to a 
decision on the question at issue and so the ap* 
peal was dismissed”. 

To even stronger effect is the decision 
of the Judicial Committee in Parsotam 
Qir V. Narbada Gir (6). At p. 513 it is 
said: 

“The question is nob whether the judgment 
of the High Court in 1836 w.is right, but whether 
it did or did not dually decide the present ques¬ 
tion as between Nepal Gir and Narbida Gir. It 
would be a contradiction in terms to say that the 
Court had daally decided matters which it ex¬ 
pressly left ‘untouched’ ”, 

As I understand these two decisions * 
there has been no attempt therein to 
modify the decision in the case of Robert 
Watson & Go. v. Collector of Zillah Raj- 
shaye (4). If a suit is dismissed on the 
ground that as constituted it couli not 
succeed, tbe dismissal is not res judicata, 
however erroneous may be the idea that 
the fr’ame of the suit barrel a decision. 

If it is dismissed for want of evidence, 
the decision is final. A.s held in the case 
of Kharda Co., Ltd. v. Durga Ckaran 
Chandra (2) and Mabulla Sardar v. 
Hemangini Debi (3), the Court of appesl 
has no jurisdiction to dispose of a suit 
properly constituted otherwise than on 
the merits. In the case before us the 
petition of the appellant in the previous 
action, asking leave to withdraw the ap¬ 
peal on the ground that he had nob been 
able bo adduce evidence necessary for the 
substantiation of his case, was a clear 
admission that the decision of the lower 
Court could not on'bhe merits be assailed. 
The suio finally stood dismissed nob on 
the ground that there was any formal 
defect in the pleadings, but on tlie ground 
that the Court below could not on the 
evidence before it hive made a decree in 
the plaintiffs' favour. I am nob prepar- 
el bo hold that the decision of the Sub¬ 
ordinate Judge may be ignored as being 
without jurisdiction for, if that baso, 
the appeal has not in fact been lieird, 
and there has been no decision at all, and 
the point in issue is still open between 
the parties. I am of opinion that the ap¬ 
peal was heard, and that the decision of 
that appeal was that the evidence on tlie 
record was not saificient to support the 
plaintiffs' case. In this vievv of the nut- 
tar I concur in the view bikeubytho 
Court below that the ipiesbion in issue 

G. (lyjj; 21 .\ll 505 = 20 I A 175 (P~Ch ^ 
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has been decided in a previons suifc, and 
would dismiss this appeal with costs. 

Chapman, J. —I agree. 
v.s./R.K, Appeal dismissed. 
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Jwala Peasad, J. 

Ram Sahai Chotodhury and others — 
Petitioners. 

V. 

Deonandan Prasad —Opposite Party. 
Criminal Revn. No. 341 of 1917, De¬ 
cided on 8th November 1917, against 
order of Magistrate, Bhagalpur, D/- 23rd 
February 1917. 

(a) Criminal P. C. (1898), S. 145 (3)— 
Want of notice is grave irregularity. 

• Want of service of notice under S. 145 (3), is a 
grave irregularity which vitiates the proceedings. 

[F 5S1 0 2] 

(b) Criminal P. C. (1898), S. 145 (4) (3)— 
High Court can revise order under Cl. 4 df 
Cl. 3 is not complied with and parties are 
prejudiced. 

The High Court has jurisdiction to set? aside 
an order und‘ir S. 145, Cl. (4) where tbo provision 
in Cl (3) of tliat section is not complied with 
and the parties are prejudiced thereby. 

[P 581 C 1] 

S. A. Ashgar, Lalit Mohan Ghosh, 
D. N. Siricar and Banarsi Prasad 
Jhunjhumoala —for Petitioners. 

Fakhruddin and Amir Hossai7i for 

Opposite Party. . . . 

Judgment. — This is an application 

against an order of the Magistrate of 
Bhagulpur, dated 23rd February 1917. 

under S, 145. Criminal P. 0., declaring 
the first party to be in possession of the 

property in dispute. Tbo 
tion of the petitioners is that the order 
under S. 145 is bad inasmuch as no notice 
of the proceedings or a copy of the order 
made under S. 145 (1). Criminal P. 0., 

was served upon them. 

Upon - the report of the police the 

Magistrate drew up proceedings under 
S 145r OriraiDal P. C., on 8tli January 
1917. The order sheet shows that on 
that date he ordered the proceedings to 
be drawn up and to issue notice fixing the 
22Qd January 1917. The proceeding was 
accordingly drawn up and the petitioners 
along with one Chulai were arraigned in 
that proceeding as second party. The 
property in dispute was also attached by 
the order of the Magistrate on the same 
date, as in his opinion there was an im¬ 
minent danger of a breach of the peace 
and the matter was one of emergency. 
This order of attachment was under 
H. 146, 01. 4, proviso. A copy of the 


proceeding with a notice under Ol. (3)» 
S. 145, was as a matter of fact issued 
against all the parties. The notices of 
the proceedings were howerer returned 
by the peon on 17thFebruary 1917, with 
a report that the notices were refused by 
one Sarat Chandra Roy, pleader as he 
said that he was not the general guardian 
of the^^minors. Out of-tbe ten petitioners 
Nos. 1 to 4 are majors; the other peti¬ 
tioners are minors. In the petition pre¬ 
sented to this Court they were represen¬ 
ted by petitioner 3. Udit Narayan Chow- 
dhury. The pleader’s note upon the 

notice is as follows: 

“I am not the general guardian of the minors, 
so I refuse to take the notice. Sd. S. 0. Roy, 
Pleader, 16-1-1916.” 

Upon that notice at the bottom there 
also appears a writing to the following 

‘•Forwarded to the Magistrate of Mooghyr 

for favour of service and return. Sd.. • 

Deputy Magistrate, 7*2-1917.” 

This does not appear to have _ been 
signed by any Magistrate. There is an 
initial of some one on the left of the date 
below the words “Deputy Magistrate. 
This may be the initial of the clerk or 
the peshkar who wrote the aforesaid 
writing quoted above. But tbis notice, 
which was returned unserved, was some¬ 
how or other either by mistake or negli¬ 
gence not put up to the Deputy Magis¬ 
trate for his signature and for issue. The 
result has been that no notice was as a 
matter of fact served upon petitioners 6 
to 10, who are minors. As regards the 
other petitioners 1 to 4, Ido not find any 
service return showing that the notices 
were served upon them. In the petition 
that they have presented to this Court, 
which has been sworn to before the Com¬ 
missioner of Oaths here, the petitioners 
have specifically stated that no notice 
was served upon them of the proceedings- 
under S. 145. The learned Government 
Pleader appearing in support of the Magis¬ 
trate’s order under S. 145 has not been 
able to show that any notice was as a 
matter of fact served upon any of the 
petitioners, either major or minor. 

Looking into the order sheet of the 
case, there is nothing to show that the 
Magistrate was as a matter of fact satis¬ 
fied that the notices were served upon 
the petitioners. Chulai, one of the mem¬ 
bers of the second party, did appear m 
the case and files a written statement. 
His written statement is dated 5th Febru- 
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ary 1917, on which date the case was 
made over to the file of the trying Magis¬ 
trate for disposal. On 16th February 
1917 witnesses were examined*and writ¬ 
ten statements on behalf of the par¬ 
ties who appeared in the case were 
filed. Upon that date an application 
was filed by Ghulai, one of the second 
party, bringing to the notice of the Magis¬ 
trate that no notice of the proceedings 
was actually served upon any of the 
other members of the second party, peti¬ 
tioners in this case. It was specifically 
mentioned in the petition of Ghulai that 
the notices were sent to Babu Sarat 
Ghandra Roy, the pleader mentioned 
above; that he declined to receive the 
notices on behalf of the petitioners, and 
it was prayed in that petition that steps 
be taken by the Gourt to have the notices 
properly served upon the petitioners. 
This application was not taken notice of. 
The order upon that petition is “File.” 
The case was again taken up on 19th 
February and was again postponed to 23rd 
February, the date on which the Magis¬ 
trate made his order under S. 145 doclar- 
ing the first party to be in possession. 

Four witnesses were examined on be¬ 
half of the first party, but no witness 
was at all examined on behalf of the 
second party. The result has been that 
the case under S. 145 was decided ex 
parte against the petitioners for no fault 
of theirs but on account of the notices 
not having been served upon them. It 
has been contended on behalf of the peti¬ 
tioners that tlio omission to comply with 
Gl. 3, S. 145, in not having served upon 
the petitioners the copy of the order viti¬ 
ated the whole proceedings and there¬ 
after the Magistrate’s action, in proceed¬ 
ing with tho case and in deciding posses¬ 
sion of the first party, w’as under Cl (4) 
without jurisdiction or was affected by 
material irregularity, whereby the peti- 
tioners had no fair trial of their case. It 
appears to me that the contention of tho 
learned counsel for the petitioners should 
prevail. 

I would like to mention the history 
of how Cl. 3 oamo to be enacted in 
S. 145. In the Code of 1882 there was 
no express provision requiring a copy of 
the order to be served upon tho parties. 
Under Cl. (l), S. 145, of the Code of 
1862, all that was required was that tho 
Magistrate, on being satisfied that there 
\\as an imminent danger of a breach of 
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tho peace, was to draw up an order in 
writing stating the grounds of his being 
so satisfied, and 

"requiring the parties concerned in such dispute 
to attend bis Oourt in person or by a pleader 
within a time to be fixed by the Magistrate.” 

There was no provision similar to that 
in Gl. (3) of the section in the present 
Code, requiring a copy of the order to bo 
served upon the parties on a conspicuous 
part at or near the subject of dispute. 
Cl.(3),S.435 of the Code,1882,declared that 
orders under Ss. 143 and 144 and proceed¬ 
ings under S. 176 were nob proceedings 
within the meaning of S. 4b5; so that 
proceedings under S. 145 and the order 
made thereunto were subject to the re- 
visional powers of tho superior Courts 
given by Ss. 438 and 439. In 1898 when 
the present Code was enacted, Cl. (3) of 
S. 435 went through very material alter¬ 
ation and the words “proceedings under 
Chap. 12” were added to the clause thus 
baking away the revisional powers of the 
superior Courts with respect to proceed¬ 
ings under Chap. 12 in which S. 145 oc¬ 
curs. When this power of revision was 
curtailed, it was thought desirable to 
entail upon Magistrates exercising juris¬ 
diction under S. 145 the duty of giving 
the parties full opportunity of putting in 
their claims by enacting a mandatory 
clause in S. 145, which is the present 
Cl. (3) to that section. The clause runs 
as follows: 

*‘A copy of tho order shall be served in manner 
provided by this Code for the service of summons 
up-na such person or persons as the Magistrate 
may direct, and at least one copy shall be pub¬ 
lished by being affixed to some con.spicuous place 
at or neat the subject-matter of dispute.” 

The existence of a dispute causing im¬ 
minent danger of a breach of the peace 
gives jurisdiction to the Magistrate to 
institute proceedings under S. 145; and 
this is provided for in Cl. (l) of that 
section. After having made an order 
under Cl. (l), S. 145, the Magistrate 
is required to comply with the express 
provision in Cl. (3) of the section, 
which makes it imperative upon Magis- 
trate to serve a copy of tlio order on the 
parties concerned. Thereafter the Magis¬ 
trate is to enter into an enquiry under 
Cl. (4) of the section as to the possession 
of the parties in the disputed property. 
That clause opens out in tho following 
words : 

” The Magistrate eb.-ill then bear tho parties 

.receive the evidence.decide whether 

any of the parties was at tho date of the order 
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in such possession as is mentioned in that sec¬ 
tion 

Ife would therefore appear that the ad¬ 
dition of the provision in Cl. (3) to 
S. 145 was a necessary result of the cur¬ 
tailment of the power of the superior 
Courts to call for and to reverse the pro¬ 
ceedings and orders under that section. 
What is contemplated by Cl. (3) is that 
full opportunity should be given and that 
the Magistrate, before holding an inquiry 
the result of which will be final and con¬ 
clusive between the parties should satis¬ 
fy himself that proper notice of the pro¬ 
ceedings was served upon the parties 
concerned. Since the present Act of 
1893, this question has been befoi'e the 
Courts several times. In the case of 
Sripati Charan Mundle v. Ram Kumar 
Bagdi (l), Ghose and Stephen, JJ., held 
that when a party raises a question as 
to the non-receipt of notice it is the 
duty of the Magistrate to investigate as 
to the truth or otherwise of the allega¬ 
tions; and that the Magistrate is bound 
to be satisBed that notice of the pro¬ 
ceedings and a copy of the order drawn 
up by him were duly served upon the 
parties. 


In that case the first party against 
whom the order under S. 145 was made 
was actually present before the Court 
and presented an application stating that 
ho had no notice of the date fixed for the 
trial and that no copy of the order 
was served upon him. The Magistrate 
ordered the petition to be filed but made 
no investigation. Ho then proceeded 
with the inquiry and on evidence de¬ 
clared the second party to be in posses¬ 
sion. The order was set aside as being 
without jurisdiction and 

travention of the provisions of Ol. Id;, 

S 145 lu the case of Janu Manjht v. 
\<lanirv,ddin (2) Ameer Ali and Hand- 
ley, dJ., held that failure to publish a 
copy of the order on a conspicuous part 
of the disputed property in accordance 
with the latter part of Cl. (3), S. 145, 
affected the jurisdiction of the Court and 
that the order under a. 145 declaring 
the party to be in possession was with¬ 
out jurisdiction. In the case of Nawah 
Khajah SolemoHah Bahadur v. Ishan 
Chandra Dafts Sarkar (3). Pargiter and 
Woodroffe, -TJ., held that t le publication 

1 (11J04) 8 0 W N 76=1 Cr L J 44. 
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of a notice locally under sub-S. 3, S. 145, 
Oriminal P. C., was a consideration pre¬ 
cedent to the exercise of a Magistrate’s 
jurisdiction in an inquiry as to posses¬ 
sion under Cl. (4) of that section. 

The view taken in the aforesaid rulings 
in Janu Manjhi v. Maniruddin (2) and 
Nawab Khajah SolemoHah Bahadur v. 
Ishan Chandra Dass Sarkar (3) was dis¬ 
sented from in a Full Bench of the Calcutta 
High Court in Sukh Lai Sheikh v. Tara 
Chand Ta (4), where Maclean, 0. J., 
and Rampini, Ghose, Henderson and 
Pratt, JT., held that non-compliance with 
Cl (3), S. 145, was an irregularity and 
unless there was material prejudice to 
any of the parties caused by the irregu- 
larity an order under S. 145, Cl. (4) de¬ 
claring a party to be in possession was 
not without jurisdiction. In that case 
also the omission was the non-publication 
of the copy of the order on a conspicuous 
part at or near the subject matter of 
dispute. The parties in this case ap¬ 
peared and filed written statements and 
contested the case without taking any 
objection to the want of publication. 
After a full inquiry, the examination^ of 
witnesses on both sides and the hearing 
of argument, the case was decided ulti¬ 
mately by the Magistrate and an order 
was made under Cl. (4). At a later 
stage of the case by fishing out from the 
record it was discovered that there was 
no report as bo the service of the notice 
upon a conspicuous pare of the disputed 
property acccording to the latter part of 

Cl (3)* 

Ghose. J., however held in the Full 
Bench case that non-compliance was not 
merely an irregularity but also an illegal¬ 
ity. But he agreed with the other'Judges of 
the Full Bench in holding that the order 
was nob without jurisdiction and that the 
order would be set aside only when there 
was prejudice to any of the parties con¬ 
cerned. 

In the case of Ahmed Chowdhry v. 
Parbati Charan Roy (5) Rampini and 
Sharfuddin, JJ.. held that for want of 
personal service of notice on the parties 
there was a grave irregularity, so grave 
as to amount to a want of jurisdiction 
of such a kind as would justify an 
interference of the High Court. Thus 
we have eight Judges of the Calcutta 
High Court holding that non-com pliance 

~i. (lyuGj yS Gal 63=2 Gr L J 618. 

5. (1903) 35 Cal 774=3 Cr L J 119. 
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^ith the requirements of Cl. 3, S. 145, 
vitiates the proceedings and takes away 
from the Magistrate his jurisdiction to 
hear further the claims of the parties 
and to decide under Cl. 4, whereas four 
of the Judges are of opinion that non- 
compliance with the provision is a mere 
irregularity and the order would only be 
set aside when it occasions a failure of 
justice or prejudice to any of the parties. 
Gbose, J., was of opinion that it was 
an illegality, but that prejudice was 
required to ho shown in order to set aside 
the order. But all the Judges have agreed 
it least in this that the High Court had 
jurisdiction to set aside an order under 
S. 145, Cl- (4), when the provision in 
01. (3) was not complied with and the 
parties were prejudiced thereby. It must 
be remembered that in the Full Bench 
case Sukh Lai Sheik v. Tara Chand 
Ta (4), referred to above, the omission 
was with regard to the service of notice 
on the locality — whereas the parties 
were properly served and contested their 
claim, oll'ered their evidence, and had 
no grievance of their not having had 
a fair trial. While interpreting the Sta¬ 
tute, it is necessary to look into the spirit 
of it. The first portion of the clause 
requires that notice must be personally 
served on the parties concerned, and the 
latter portion requires that the notice 
should be served on the locality as well 
with a view to giving general notice 
to persons not before the Court at that 
stage, who might be interested in the 
property and thus might choose to bo 
made parties and to have their claims 
investigated. 

In the present case the i)etitioDer9, 
who according to the report of tlie police 
were contesting the claim of the first 
party, were actually made parties in the 
case and were ordered by the Magistrate 
to be served with notice. But as a 
matter of fact no notice was at all served 
upon them, in spite of tho report of the 
peon and the application of Chulai. 
Whatever be the reason why the peti¬ 
tioners had not got notice, the fact 
remains that no notice was served upon 
them and that they did not enter ap¬ 
pearance in the case. There was no 
trial of their claim, what to speak of a 
fair trial. The Full Bench case of this 
Court decided no doubt that the ir 
regularities in the procedure under S. 145 
would not take away the jurisdiction 


of the Court and would not be subject to 
revision by the High Court, except on an 
occasion of failure of justice to the party 
affected by not having a fair trial of his 
case. When no notice was given and 
as a matter of fact we find that no 
witnesses were examined by the second 
party and nothing appears to have been 
done on behalf of that party, it can hardly 
be contended that there was any tiial of 
their case. I therefore think that in the 
circumstances of this case whether the 
non-compliance of the requirements of 
01. 3, S. 145, took away the jurisdiction 
of the Court or not, it was a grave irregu- 
larity which vitiatedthetrial. Theordor 
of the Magistrate under S. 144 was a great 
prejudice to the petitioners and it must 
be set aside. No doubt in this case the 
petitioners appear to have come after a 
very long delay and the explanation offered 
by them is nob convincing. I am however 
nob prepared to throw out this applica¬ 
tion for revision, when the Magistrate 
failed to comply with the requirements 
of the section and to serve the petitioners 
with a copy of the order under Cl. (3) of 
that section. I would set aside the order 
of the Magistrate, dated 23rd February 
1917, directing the first party to be in 
possession and would remand the case to 
the Court below to serve the petitioners 
with proper notices, and thereafter to 
hold an enquiry in their presence if they 
so choose to appear. 

v.s./r.k. Case remanded. 

A. I. R. 1918 Patna 581 
Ch.\pman and R0 I2, JJ. 

Jagannath Prasad Sahu —Appellant. 

V. 

Mt. Kuadari .Sa/ift—Respondent. 

Appeal No. 587 of 1915, Decided on 
28th February 1917, from the original 
order of Disb. Judge, Bhagalporo, D/- 11th 
January 1915. 

Succession Certificate Act (1889),—Alle¬ 
gation of reunion cannot be inquired into. 

An allegation of reunion is not sin allegation 
which is suitable for inquiry in a summary pro¬ 
ceeding under the Succession Certific.it'j Act. 

tP 5S2 C 1] 

Gour Chandra Pal —for Appellant. 

Sailendra Noth Palit and Baikuiitha 
Nath Mittci —for Respondent. 

Chapman, J.—This was an applic.i- 
tion for a Succession Cortificabo in respect 
of debts flue to one Mb. Mutto, deceased. 
Tiio woman’s husband, Ram Pershad 
Sahu, appears to have had four sous a:ul 
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one infant daughter. These children pre¬ 
deceased Mt. Mutfco, leaving only one son, 
Bansi Lai Sabai alive at her death. The 
result was that Bansi Lai Sahai who had 
separated, inherited his^mother’s stridhan. 
The debt in respect of which succession 
was applied for appears to have been ad¬ 
mittedly stridban. Tbe application for 
Succession Certificate was by Bansi Lai’s 
daughter; the objector was the son of 
Dwarka Lai, who had died in the lifetime 
of Mt. Mutto, and therefore prima facie 
he had no title superior to Mb. Kuadari, 
who succeeded through her father Bansi 
Lai who had survived Mt. Mutto. The 
objector put forward a very improbable 
case that he was reunited with his uncle 
Bansi Lai in such an exceptional manner 
that this stridhan property, which Bansi 
Lai had inherited, was thrown again into 
hotch-pot. This objection was taken 
on 23rd September. Apparently on 
11th November the District Judgedisposed 
of the matter without taking evidence. 
The learned vakil for the appellant is not 
able to say that the evidence of witnesses 
was actually tendered. Even if that were 
60 , I am of opinion that this allegation of 
re-union was not an allegation which was 
suitable for inquiry in a summary pro¬ 
ceeding under the Succession Certificate 
Act. The appeal is dismissed with costs. 

Roe. J. —I agree. 

v.S./r.K. Appeal dismisssd. 
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Roe and Jwala Prasad, JJ. 
Malhiuddin Ahmad —Defendant—Ap¬ 
pellant. 


Athar Hossai7i — Plaintiff Respon- 

clent. - 

Civil Revn. No. 257 of 1917. Decided 
on 13th 'February 1918. from order of 

Munsif, Sasseram. , ^ _ _ 

Civil P. C. (1908). O. 39, R. 2—Court 
cannot iasue Injunction against person not 
party to suit. 

A Court his no jurisdiction to is^ue an iajunc* 
tiou against a porson not a party to the fiuib, or 
to summon before it any person not a party to 
the injunction* IP 582 C 2} 

A. Shar/itddin and Amir Hussain — 
for Appellant. 

Fakhruddin and Mohammad Hasan 


Jan —for Respondeat. 

Judgment.— We are of opinion that 
the order of the learned Munsif, so far 
as it, affects Shah Malhiuddin, must be 
set aside under our powers of superin¬ 


tendence as being entirely without 
jurisdiction. The learned Munsif had no 
authority to summon before him any 
person not a party to the injunction and 
he had no authority to issue an injuno 
tion against any person not a party to the 
suit. The application is therefore admit¬ 
ted. The order of tbe learned Munsif 
directing Malhiuddin to appear before him 
to show cause why he should not be 
punished under O. 39, R. 2 (3), is set 
aside. The plaintiffs- opposite party be¬ 
fore us will pay the costs of this applica¬ 
tion, hearing fee two gold moburs. 
v.S./r.K. Order set aside. 
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CHAMIER, 0. J. AND SHARPaDDIN, J. 
Bhaso Singh and others —Petitioners. 

V. 


Emperor —Opposite Party. 

Criminal Revn. No. 209 of 1916, De¬ 
cided on 27th July 1917, against 
order of Sess. Judge, Monghyr, D/- 29th 
May 1916. 

Criminal P. C. (1898), Si. 423 and 428 
—Appeal—Re.trial ordered —Evidence al¬ 
ready on record ordered to be ^treated aa 
evidence in second trial^Order is illegal. 

Where in an appeal from a conviction for 
rioting and causing simple hurt the Sessions 
Judge sot aside the conviction and ordered a re¬ 
trial but at the same time directed that the evi¬ 
dence already cn tbe record should be treated as 


evidence iu the case: 

that the order was contrary to the pro¬ 
visions of Sa. 4-23 and 428 and was therefore 
illegal. CP S83 O IJ 

and Amir Hassm —for Peti¬ 


tioners. 

Government Advocate —for the Crown. 


Judgment.— This is an application 
for revision in a criminal case, which was 
instituted by complaint made as long ago 
as 13th February 1915. Shortly stated 
tbe complaint was that the accused had 
been guilty of rioting and causing simple 
hurt bo members of the complainant’s 
party. The Magistrate cenviotod tbe ap¬ 
plicants on 29bh November 1916, so that 
the proceedings lasted no less than nine 
months in the first Court. There was 
an appeal and the Sessions Judge, nob 
being satisfied with the trial of the case 
by the Magistrate set aside the convic¬ 
tion and ordered a re trial, bub at the 
same time directed that the evidence 
already on the record should be treated as 
evidence in the case. His order was a 
curious mixture of an order under S. 423 
and an order under S. 428. nob unlike 
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thafc which we had fco consider in the case 
oi GajanandThakur v. Emperor (l). Since 
the case just referred to another case has 
been before this Court in which the same 
sort of irregular order was passed by a 
Sessions Judge, and we take this oppor¬ 
tunity of saying that we hope that the 
provisions of these sections will be 
more carefully observed in the future. 

The result of the order passed by the 
Sessions Judge in this case wasthat some 
sort of further enauiry took place and 
the Magistrate again convicted the ap¬ 
plicants and bound them over to keep the 
peace. Again there was an appeal to the 
Sessions Judge and that appeal was dis- 
missed. The applicants then applied to 
this Court in revision. On their appli¬ 
cation the District Magistrate was called 
upon to shew cause why the convictions 
and sentences should not be set aside on 
the ground that the order of the Sessions 
Judge was contrary to the provisions of 
Ss. 423 and 423. Criminal P. C.. and con- 
sequently all subsequent proceedings 
were void. Cause has been shown by 
the Magistrate and the Government. Ad¬ 
vocate has appeared to represent his 
views. There can be no doubt that the 
first order passed by the Sessions Judge 
was irregular. In order to ascertain whe¬ 
ther the applicants have been prejudiced 
by the irregularity, it would be necessary 
for us to go into the merits of the case. 

We have neither the time nor the incli¬ 
nation to do this. It is primarily the 
duty of the Courts below to find tho facts. 
The first order of tho Sessions Judge and 
all subsequent proceedings must be set 
aside. The only question is whether fur- 
ther proceedings should be permitted. 
On behalf of the applicants stress is laid 
down on the fact that they have in vari¬ 
ous icstalments served something over a 
month’s rigorous imprisonment under 
one or other of the convictions recorded 
against them and we are urged on this 
account to disallow further proceedings. 
On behalf of tho Crown it is urged that 
the case is one of somo importanca ana 

that the applicants Ishould not be acquit¬ 
ted merely .on account of the irregular¬ 
ities svhich have taken place. It 13 said 
that there was a serious riot but appar¬ 
ently no serious injury was done to any 
one. As already stated these proceedings 
have baen pending since PebruaTy_l^ll>j. 
Tl) U91G1 1 P- LTJ. 99=35 I. O. 503=17 Or. 

L. J. 382. 


In view of this fact and in view also of 
the fact that the applicants have be^^ in 
jail for a considerable period we think 
that wo ought not to allow further pro¬ 
ceedings to 'take place. Wo therefore 
allow this application and we set aside 
the convictions of the applicants and 

direct that they be relased. 

v.S./B'K, Convictioyis set aside. 
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Jwala Prasad, J. ^ 

Deo Nath Misra and others Plaintiffs 
—Appellants. 

V. 

Amar Singh and another Defendants 

—Respondents. . 

Appeal No. 446 of 1917. Decided on 
6th March 1918. from appellate decree of 
Addl. Dist. Judge, Gaya, D/- 30th Janu- 

Tenancy Act (1885), S. 116- 
Khudkasht doe» not necessarily mean zerait 

**Khnd!:asht does not necessarily mean zerait or 
private lands of tho proprietor tho me^an- 

Bengal Tenancy Act G885), S 181 — 
Words “Jagirkhudkahsl land" do not neces¬ 
sarily mean service tenure. 

Tho words “jagit khudkasht land do not 
necessarily mean a service tennre -thm ^th 
meaotuR of S. lol* 

Kailaspati—ioT Appellants. 

Siva Nandan Roy-(or Respondents. 
Judgment. —This appeal arises out of 
a suit brought by the plaintiffs to recover 
possession ot the land in dispute from 
the defendants, on the ground that the 
said land is the plaintiffs' private or 
zerait land and that the lease on the basis 
of which the defendants held the land has 
expired. The defendants-respondents on 
tho other hand claim to hold the land as 
occupancy tenants thereof. It is nob dis¬ 
puted that the defendants were inducted 
on tho land bv virtue of two leases, first, 
dated the 15bh August 1904, which ex¬ 
pired in 1314 and the second, dated 2nd 
September 1912, which expired in 1322. 
Both tho leases were for three years. 
The plaintiffs* case is that the land was 
held khas in the interval, i. e., between 
1315 to 1319. 

The present suit was instituted after 
tho expiry of the second lease. The 
Courts below have held and it is not dis¬ 
puted in this Court that the defendants 
are settled raiyats in the village and their 
status has also been so recorded in the 
survey papers. The Courts below have 
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also held that the lands in dispute are 
not the zerait land of the plaintiffs and 
that hence the defendants have acquired 
occupancy rights in the said lands, al¬ 
though they were brought on the land by 
means of a temporary lease. The finding 
of the Court belovv regarding the cbafac- 
ter of the land as being not zerait has 
been disputed b^^ the appellants in this 
Court. The contention rests upon the 
description of the land in the kabuliyat 
as khudkasht land. The oral evidence of 
the plaintiffs as to the khudkasht and the 
zerait being synonynQous has been dis¬ 
believed. No authority has been shown 
as to khudkasht necessarily meaning 
zerait or private lands of the proprietor. 
Such a description, namely, khudkasht in 
the lease referred to in Ajodhya Prosad 
Singh v. Ham Golam Singh (l) was nob 
accepted as sufficient to mean that the 
land was the zerait land. The word 
khudkasht’ does not occur in S. 116, 
Ben. Ten. Act, where the words express¬ 
ly mentioned are khamar, nij, nij jcte 
zerait. sir or khamas, as denoting the 
iproprietor’s private lands. It cannot, 
'therefore, be accepted without any ex- 
4>re8S authority that the word khudkasht 
inecessariiy means ‘zerait’. This conten¬ 
tion of the learned vakil for the appel¬ 
lants, therefore, fails. The survey record 
of right lias entered the land as the 
kayemi or occupancy holding of the 
defendants and the Courts below have 
concurred in the finding that the entry is 
correct. The only ground upon which 
the decree of the Court below is assailed 
is that the land in dispute forms part of 
tlie jagir lands of the plaintiffs and as 
such it was service tenure and hence 
under S. 181 the defendants could not 
acquire an occupancy right in this land. 
It is true that the land in the kabuliyat 
has been described as the “jagir khud- 
kashb land.” 

The plaintiffs have also described it at 
one place as their exclusive jagirdari land 
and at another place as khudkasht jagir 
land. It must therefore be accepted that 
the land was known as jagir khudkasht 
!land of the plaintiffs, bub there is noth- 
ling to show on the record tliat this was a 
service tenure as mentioned in S. 181. 
Hence the section has no application. It 
is not asserted that the land was a ghab- 
wali tenure. A jagir tenure may be a 
service tenure or may b 0 _an or dinary ten- 
~ 1. (1900) lie 52'J. 


ure or bolding. Appendix. 4, which con¬ 
tains a list of tenures or holdings, attach- 
ed to Finucane and Amir Ali’s Bengal 
Tenancy Act, p. 868. Apart from what 
has been said in that appendix, personally 
I am of opinion that the jagir tenure is 
not necessarily a service tenure. This 
was not the point taken in the Courts 
below and as a matter of fact this is not 
the basis of the claim of the plaintiffs. 
Although the land is described as jagir in 
para. 1 of the plaint it was meant noth¬ 
ing more than a mere description of the 
land. This was nob the ground upon 
which the claim was based. Having 
failed upon the principal grounds taken 
in the grounds of appeal, the learned 
vakil with admirable ingenuity has tried 
to apply S. 181 on aocoont of the mention 
of the word ‘jagir’ in the lease and in the 
pleadings. He certainly would have been 
entitled to win the case, provided the 
word ‘jagir’ was mentioned in S. 181, 
Ben. Ten. Act, or there was a clear autho¬ 
rity showing that the general acceptance 
of the word jagir’ was that it was a ser¬ 
vice tenure. For the reasons given above 
the appeal must fail. The appeal is there¬ 
fore dismissed with costs. 

V.S./r.K. Appeal dismissed, 
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Chapman AND Jwala Prasad, JJ. 

Chatm Gope and others —Appellants. 

V. 

““Opposite Party. _ 

Criminal Appeal No. 184 of 1917, De¬ 
cided on 7th November 1917. agamst de¬ 
cision of Sess. Judge, Monghyr, D/- 6th 

e«'^' Cod. (45 of 1860), S. 107- 

Abelment—Pre*ence at commigsion of 
offence does not constitute abetment unless 
there is duty to prevent commission of 

**^Mrre*prescnce on the occasion of the commit¬ 
ment of an offence does not amount to abetment 
within the meaning of S. 107, unless there is an 
obligation cast bv tbe law upon the perwns pre¬ 
sent to prevent the commission of the 

Sakti Kant Bhattacharji—ior Appel- 

^^^Glver7iment Pleader—lov the Crown. 

Jwala Prasad, J.— This is an appeal 
bv the seven accused, namely, Chatru 
Gope.Doman Gope. Girdhari Gope, Baha¬ 
dur Gope. Meghan Gope, Khorwa Gope 
and Goma Gope against the conviction 
and sentences passed by the Sessions 
Judge of Monghyr, dated 6bh June 191/- 
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coived their wages and started together 
for their homes at about 10 p. m. 
night was dark and they had no light 
with them. The seven accused are said to 
have started together and followed the 
girls at a distance of a rassi. When the 
fiv6 ejirls reached Budhwa »Tanr, marked 
“B a the poli®® plan, four of them, 
namely. Gangia, Hirya.Koshalyaand Jogia 
parted from Jasoda the complainant and 
went towards the direction of their 
homes. The complainant Jasoda Gwalm 
then went alone to the east in tlie direc¬ 
tion of her village Bariarpur. It is better 
to narrate the subsequent events in her 
own words as deposed by her in Court. 

She says: 

“When we reached Budhwa Tanr the lour 
nhU Utt me and went to their villages, ^ 
alone towards the east (east 
north). When I reached Nay a Dih-Jote, 

(accused 1) pushed me from behind and T fell 
dowron the ground and got myself hurt m my 
lip T cot un and began to run. when Meghan (ac¬ 
cused 5) asked Chatarva to seize me. The seven ac¬ 
cused pjrsuod me. Chatrn seized me 
down In the pround. r.irdhan got oj ™j '^8® 
and f^oma got hold of my hand?. I vs as hing 
on rov hick upon the ground Chatru 
mv cloth from mv person and bega^n to rape me, 

I scratched his face and nose with my nails. I 

L Vain n my rrivate parts. Some blood oozed 
out and soiled my cloth. Chatru thrust h.s 
penis into mv female organ and bad sexual n- 
tercourse with me. The other accused su - 
roundcd moat the time. Chatru was jn a kneel¬ 
ing posture when he committed the act of rape. 

The ground on which I ™ 

bare crouDd. Nothing was discharged by Chatru 

intorav private parts. After 

his crasn.^Girdhari came on m® 

?o commit rape. Chatru caught ho d of my legs 
at the time. I screamed aloud and on hearing 
mv crif‘3 Al.am, Budhan. Bhutan and people of 
Nayadih came there. I bad been screaming 
also when Obatru was committing rape. After 
the villagers came there the accused left ine and 
ran awav. When Oirdhan attempt^ the rape 
The other accused except Chatru and Goma were 
a^ounr ™. I had uo talk with AUm and 
Others. As soon as the accused ran away, I 
went home crying and related the ''fbo^® thing 
to mv mother and showed the cloth with the 
bloodstains on it. The blood stains were then 
washed by my mother at night as I bad o“ly oae 
cloth and could not weir such a ^ °tb. 

ISly mother informed my brother. My brother, 
mother and I went to Gayan Baku e met 
Alara, Bhutan and Budhan at the Alang and 
thev also accompanied us. 1 was crying and 
thev asked me why I was crying. I narrated 
the’whole story to them. After that wc went to 
Gayan Baba. I told him what had happened 
that nicht. He asked us to come the next 
morning^ Gayan Babu sent a letter through the 
chowkidac the next morning at about a pahar 
after sunrijc. The daroga came : he recorded 
ruv statement and took my cloth I showed my 
injuries to the daroga and also the spot where 
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The appellants Chatru andGirdhari w^e 
tried on a charge under S. 376, I. P. 0., 
bub were acquitted of that charge. Chatru 
has been convicted under S. 376/511, 

I. P. 0., and sentenced to three years’ 
rigorous imprisonment, of an attempt to 
commit rape upon a girl named Jasoda 
Gwalin. The other five accused and Gir- 
dhari were tried on a charge under 
S. 376/114, bub have been acquitted of this 
charge and convicted under S. 376/511 
read with S. 1G9, I. P. 0.. for abetment 
of an attempt by Chatru Gope to commit 
rape upon Jasoda Gwalin. Girdhari has 
been sentencad to two years’ rigorous im¬ 
prisonment and the other five each to one 
year’s rigorous imprisonment. The scene 
of occurrence is a place marked A in 
the police map near Naya Dih-Jore. The 
appellants Chatru Gope and Goma Gope 
are residents of a village called Nava Dih, 
about 500 paces north of the place of oc- 
ourvencs. The other five accused and the 
complainant .Jasoda Gwalin are residents 
of a village called Bariarpur, north-east 
of the scone at a quarter of a mile from 
Nayadih.Jore The appellants are young 
men. Goma aud Girdhari are aged 21 and 
22 respectively and the obliors are of age 
between 15 to 18. The victim Jasoda 
Gwalin is a girl of about 16 to IGyears of 
age. 

The occurrence is sail to have taken 
place on I7th March I9l7bebwe6n 10 and 
11 p. m. The complainant and the seven 
accused used to work as coolies in the 
Mica Mine at Chabakaram, which belongs 
to one Babu fiayan Chandra Chatterji 
P. W. 4. This mine is at a distance of a 
mile bo the south-west of the place of oc¬ 
currence. Nayadih is 500 paces north¬ 
east of the place of occurrence. South of 
the place of occurrence at about 400 paces 
is a hamlet called Budhwa Tanr. where 
four other girls Gangia, Hirya P. W. 6, 
Koshalya P. W. 5 and.logia. who also used 
to work at the Mica Mine, live. The 
place of occurrence would be on the way 
bo the respective homes of the complain¬ 
ant, the seven accused and the four girls 
named above. The day of occurrence was 
the day for the distribution of the wages 
of the coolies, which finished at about 
10 p. m. The coolies had to wait till 
10 p. m. in order to receive their wages at 
the Chatakaram Mine. The case for the 
prosecution is that thecornplainant Jasoda, 
the seven accused and the four girls 
Gangia, Hirya, Koshalya and Jogia re- 
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1 was ravished. The daroga sent me to Jamui 
to the doctor. The lady doctor of Jamui and 
also of Monghyr examined me.” 

Gayan Babu lives at Kasayia where he 
has anobher Mica Mine. The girl Jasoda 
is said to have gone with her mother and 
brother to Gayan Babu at Kasayia and 
to have roused him from his sleep at 
between 1 and 2 a. m. Gayan Babu 
(P. W. 4 ) says that the girl said to 
him that 

“while she was going home from the Mine and 
when she bad coma to Ajore after passing 
Budhwa Tanr, Ohatru Gope caught hold of her 
forcibly and did rape upon her. She did not tell 
me anything then as regards the other accused. 
I told them to come the next morning. The next 
morning they came again. In the morning she 
told me that Ohatru had committed the rape 
and there were six men with him.” 

Gayan Babu says that he saw injaries 
on the person of Jasoda Gwalin, one on 
her chin and one or two on her arms. 
•Gayan Babu sent a letter to the Sub-In¬ 
spector of Police Station Nayadih, 10 
miles north of tlie place of occurrence. 
The letter reached the Sub-Inspector on 
18th March at 6 p. m. In this letter be 
describes the occurrence as stated to him 
by Jasoda Gwalin in the following terms: 

“One of the coolies Ohatru Gope by name ac- 
rivlu" at the bed of a small rlvuleb forcibly 
caught hold of a minor girl Jasoda Gwaliu by 
name and did rape on her, and the scat of oc- 
curreuco is over a mile away from the mine. It 
13 stated by the girl that some six more coolies 
were the accomplicss of the miscreant and caught 
hold of the hands and logs of the girl to fulfil 
the said wicked act. The marks on the body of 
the girl and also of the said cooly Cbatru Gope 
support the fact that the girl was unwilling and 
/ought bravely to protect bee character. 

In his evidence Gayan Babu says that 
the six coolies referred to in the letter 
are tlie six accused other than Ohatru 
Gope (accused l). This letter was treated 
by the Sub-Inspector as the first informa¬ 
tion. On 19th the Sub-Inspector went 
to the spot and saw the place of occur¬ 
rence as pointed out by the complainant, 
Jasoda Gwalin. He found marks of in¬ 
jury on the chin and on both sides of 
the nose of the complainant Jasoda 
Gwalin, and took her statement aud sent 
her to Jamui Hospital for medical exami¬ 
nation. He also took the cloth that the 
complainant was wearing at the time 
of the occurrence and sent it to the 
Chemical Examiner. He did not find 
any stain on the cloth which the 
-eomplainanb explained by saying that she 
had washed it at night. He found in¬ 
juries on the face of ChaLra Gope as well 
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and sent him to Jamui Hospital. Ohatru 
was sent to the Subdivisional Magistrate. 
Jamui, to record his confession. On the 
19th the names of the other accused were 
ascertained by the Sub-Inspector who 
were arrested and challaned. 

The Assistant Surgeon of Jamui (P. W. 
11 ) examined Ohatru Gope on 20bh March 
and found superficial scratches on bis 
right cheek, nose, left cheek, right side of 
the neck, in front of theleft axilla and on 
the outer side of the right knee. lu his 
opinion the scratches were caused pro¬ 
bably by nails and were probably of 4 
days’ duration, which would be about the 
1.7bh March. The lady doctor of Jamui, 
who first examined the con'iplainant, has 
since resigned her post and her wb^e- 
abouts are nob known and hence she has 
nob been examined in this case. The a y 
doctor of Monghyr, Miss Wells, who ex¬ 
amined the girl on 7th April has been ex¬ 
amined. She found the hymen of the 
girl intact. In her opinion the girl had 
not sexual intercourse with anyone before 
and she did not find any signs of injury 
old or new, on the private parts of the 
girl though she gathers from expert opi¬ 
nion in medical books that in the case of 
younggirls sexual i^te^'co'irseis somet^es 
possible without rupture of the hymen. 
She says however that she never had^ a 
case of sexual intercourse unaccompanied 
by the rupture of the hymen before in 
her experience. According to her the girl 
was about 15 years of age and that she 
had menstruated and attained puberty. 
The Assistant Surgeon (P. W. 9) is of 
opinion that the girl is of 16 
The chemical analysis showed that there 
was no stain or spermatozoa on the cloth 

worn by the complainant. 

There can be no doubt that the story 
told by the girl is in the main true so far 
as Ohatru is eonoerned. The learned Ses¬ 
sions Judge hasJor excellent reasons given 
by him convicted him 

commit rape under Ss. 376/511. I- 
The injuries found on the cheek, nose, neck, 
and in front of the left axilla and on the 
outer side of the right knee of the accused 
Ohatru considered with the injurieson the 

chin and both sides of the noseof 
clearly show that there was a struggle bet¬ 
ween the complainant Jasoda Gwalin and 
Ohatru, accusedi andthabthe accused ha 
thrown the girl down and was trying to 
outrage her modesty aud she struggle 
hard to prevent her being outraged. 
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is also oloar that Jasoda was not a con¬ 
senting party to the outrage. But as no 
injury was caused to the 'private parts of 
the girl, nor was the hymen broken nor 
was there any sign of actual penetration 
he has rightly been acquitted by the Ses¬ 
sions Judge of the offence of actual rape 
under S. 376. It is useless to repeat all 
the leasons given by the Sessions Judge. 
Suffice it to say that we entirely agree 
with him in holding that Chatru Gope is 
guilty of an attempt to commit rape under 
S. 376 read wich S. 511. 

The girl just on arrival at her village 
related the story to her mother and they 
went straight to Gayan Babu, the owner 
of the mine, and roused him at the dead 
of night and told him the story. This 
clearly points bo the truth of the occur¬ 
rence. The conviction against Chatru is 
therefore upheld. The sentence of three 
years is not severe and is therefore main¬ 
tained. The case against the other six 
accused requires a careful consideration. 
As regards them the girl says iu evidence 
that Meghan asked Chatru to seize her 
and thaseven accused pursued her. Chatru 
threw her down; Girdhari and Goma 
caught hold of her legs and hands: Chatru 
did the rape; Girdhari came on herand at¬ 
tempted to commit rape; Chatru caught 
hold of her legs at the time she screamed 
aloud and on hearing her cries, the wit¬ 
nesses came and the accused left her and 
ran away and while Girdhari attempted 
to rape her, the other accused except 
Chatru and Doma were around her. The 
learned Sessions Judge believes that Gird¬ 
hari and Goma caught hold of her in the 
manner stated by her. He finds Girdhari 
and Goma to be guilty of the abetment 
of the ot’ience to commit rape by Chatru. 
As regards the other four accusel. namely, 
Doma, Bahadur, Meghan and Khirwa, the 
learnedJSessions .Judge says as follows : 
“They are also, in my opinion, guilty of abet¬ 
ment. They wore also undoubtedly with Chatru, 
Girdhari and Goma, and I fully believe the 
evidence of Jasoda that they stood by surround¬ 
ing her while Chatru committed the outrage . . . 
That they returned from the Mine together at 
uight following Jasoda and her companions at a 
distance of half a rassi . . . .They are iu fact all 
related to one another and the other accused and 
the probabilities are all in favour of the pro.secu- 
tion. Jasoda was thrown and pushed iram dia- 
tely after she reached Nayadih Jore and then 
Girdhari and Goma caught hold of her and got 
upon her. Thera cannot be any doubt therefore 
that all the accused wore in the conspiracy and 
that they were all there la order to assist oue 
another.” 
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For the above reasons the learned 
SessioDS Judge finds the accused Girdhari, 
Goma. Bahadur, Doma, Meghan and 
Khirwa Gope guilty of the abetment 

of the offence uuder S. 

ly. of the offence under S. 3f6/5n, 

I. P, 0., read with S. 109, I. P. O** 
and convict them of the said offence. 
The learned Sessions Judge however 
finds that they are not guilty of the 
offence under S. 375/lM, I. P. C.. and 
acquits them of that offooce. The six 
accused persons are said to be present 
at the time of the commission of the 
offence by Chatru and were surrounding 
the complainant. They would therefore, 
if bhoro was an abotmont by thotn under 
the definition of S. 107, I. P. G , be guilty 
of the offence committed by Chatru read 
with S. 114. and nob read with S. 109. 

I. P. G., They have been acquitted under 
S 376/114. The conviction S. 376/511 
read with S. 109 cannot ha maintained. 

Now as bo whether the aforesaid six 
persons could be convicted of an abet¬ 
ment of the offence committed by Chatru, 
the learned Sessions Judge says that there 
was a conspiracy among ail the accused 
and that they were all there in order to 
assist one another. There is no evidence 
on the record that there was any com¬ 
bination or agreement by the aforesaid 
six persons for the commission of the 
offence by Chatru. There is no evidence 
at all of anything said or done by the 
aforesaid persons prior to the commission 
of the offence by Chatru. All that is 
said is that the complainant Jasoda with 
four other girls was going ahead and the 
seven accusel were coning behind her 
at a rasi off and chatting among them¬ 
selves, but what they were talking has 
not been proved. Chatru is said to have 
first attacked Jasoda. Nothing is said as 
regards the three accused Doma, Bahadur 
and Khirwa as having beendoue by them, 
except being present at the time of the 
outrage attempted by Chatru. This it¬ 
self is nob sufficient to convict thorn of 
any abetment of'the offence, as there was 
no overt act by them and there was no 
legal omission of an act which they wore 
bound to do. Mere presence on the oc¬ 
casion is not an abetment undo.'' S. 107, 
I. P. C., unless there was an obligation 
under the law for these persons to pre 
vent the commission of the offence by 
Chatru. Besides, the act is said to have 
have taken place suddenly of which there 
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is no evidence tbafc they bad cognizance. 
They had to go along the same way and 
at the same time to the village and their 
presence at the spot is but natural. These 
accused persons have therefore been 
■wrongly convicted and should, in my 
opinion, be acquitted. 

As regards accused Girdhari, the case 
sgainst him as laid in Court by the com¬ 
plainant was that he actually came upon 
her and attempted to commit rape after 
Chatru had done. This has been dis¬ 
believed by the Court and he therefore, also 
has done nothing more than being present 
at the occurrence and for the reasons for 
which the others are held by me to be 
not guilty, Girdhari is also entitled to an 
acquittal. 

As regards the two others, ^leghan snd 
Doma, Meglian is said bo have asked 
Chatru to seize her while she fell and got 
up and tried to run away, and after the 
first attack by Chatru Goma is said 
to have held one of her bands. This is a 
spocitic act alleged by the prosecutrix 
against these persons and if true they are 
SLirely guilty of an abetment of the 
ollence committed by Chatru. The ques¬ 
tion is whether there is satisfactory evi¬ 
dence to believe this story told by the 
girl in Court. The girl has been held by 
the Court below to hiwo exaggerated her 
story and has not been believed on many 
material points. The evidence against 

these two persons as regards ° ® 

complained of consists of that of the girl 


There is indication in this case that 
the girl and her mother Imve very much 
improved and added to the original story 
and have tried to exaggerate the and 

real occurrence. They have been disbelie¬ 
ved by the learned Sessions Judge as re- 
cards the story that blood oozed out and 
soiled the cloth, and as a matter of fact 
the learned Sessions Judge has suspected 
that the girl and the mother falsely told 
the police that the cloth was stained and 
that it was washed. The story that 
Girdhari also attempted to commit rape 
has been disbelieved. There is no reason 
to believe her when she says that 
Girdhari and Goma caught hold of the 
hands and legs in order to help Chatru 
in committing the rape. Girdhari is a 
man of 22 years of age and Goma is of 
21 years; Chatru is only 17. Gayan Babu 
says that nothing was said to him by the 
girl that night at 1 or 2 a. m. as regards 


the other accused except Chatru, It is 
difficult to act upon the subsequent 
statement of the girl implicating these 
accused. It is bard to believe that these 
two grown up people would take the 
minor part in the offence attempted to 
be committed by Chatru. Meghan and 
Goma are therefore entitled to the benefit 
of the doubt in this case and they should 
also be acquitted. It is not safe to con¬ 
vict them on the evidence of the girl and 
the mother. 

The result is that the conviction and 
sentence of Chatru are upheld and the 
conviction and sentences passed upon the 
remaining six accused persons are set 
aside. The Sessions Judge in this case 
has very carefully gone into it and ap¬ 
pears to have taken very great and com¬ 
mendable pains in summarising the evi¬ 
dence, which has been of great assistance 
to us. We agree with him in the view 
that he has taken of the main case, but 
we simply differ with him as regards the 
view that he has taken regarding the 
«uilt of the six accused persons. We have 
been influenced to a great extent by the 
attempt on the part of the girl to exag¬ 
gerate the story and to implicate the 
companions of Chatru. It is more likely 
that Chatru alone was ahead and finding 
the girl separated from the four other 
girls, her companions, and going alone, 
forcibly tried to outrage her and the girl 
screamed and the other accused persons 
came up, but did not do anything to help 
the girl. The occurrence is in the main 


true. 

Chapman, J. —I agree. 

V s./e.k. Appeal partly acceptea. 

A. I. R. 1918 Patna 588 
Jwaija Prasad and Imam, JJ. 
Bipin Bihari Mukerji —Petitioner. 

V. 


Emperor —Opposite Party. 

Criminal Revn. No. 455 of 1917, De¬ 
ist February 1918, from cided order 

Dy. Magistrate, Purneah, D/- 3rd 
tober 1917. 

a) Criminal P. C. (1898). Ss. 435 and 439 

Hieb Court having concurrent revisional 
•isdiction with subordinate Court—Aggrie- 
d parly should first go to subordinate 

[a eases where the High Court has concurrent 
'isional jurisdiction with a subordinate Court 

j aggrieved party should in the first instance 
,k his remedy before the subordinate^Co^urt^ 
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(b) Criminal P.C. (1898), Ss 125, 435. 
438 — Revisional jurisdiction of Sessions 

Judge or District Magistrate under bs. 43b 
and 438 i» not trenched by S. 125. 

Thf^re is no ground for holding that the revi- 
sioual jurisdiction of a Sessions Judge or of a 
District Magistrate under Ss. 435 and 433 ism 
any way trenched upon by the provisions of 
S. 125 of the Code. 

(c) Criminal P. C. (1998). S.. 435 and 438 
—Jurisdiction of Sessions Judge or District 
Magistrate under S. 435 is concurrent with 
that of High Court even where former can¬ 
not pass formal order. 

The jurisdiction of the Sessions Judge ora Dis¬ 
trict Magistrate under S, 435 is concurrent with 
that of the High Court even where the Sessions 
Judge or the District Magistrate cannot pass a 
formal order but can only refer the matter to the 
High Court under S. 438 of the Code.^^ ^ 

Hasan Jmamand Lai Mohan Ganguly 
—for Petitioner. 

i4ssisia«i Government Advocate for 
the Crown. 


Judgment. — The petitioner Bipin 
Bihari Mukherji, hag been bounj down 
hy Mr. E. A. Guest, Deputy Magistrate 
of Purnea, under S. 107, Criminal P. C., 
to keep the peace for a period of one year 
and in default bo undergo simple impri- 
gonmonb for that pariol. Tire learned 
Assistant Government Advocate has raised 
a preliminary point objecting to the hear¬ 
ing of this petition by us. The ground 
of objection taken by him is that the 
petitioner had a remedy under S. 125. 
Criminal P. 0., and should have applied 
to the District Magistrate of Purnea for 
cancelling thejDrder passed by Mr. Guest. 
He relies on two decisions of the Allaha¬ 
bad High Court given by Knox, -T., Em- 
'peror v. Abdur Rahim (1) and the case 
cited therein No. 11-4 of 1905. 

The learned counsel appoiring on be¬ 
half of the petitioner resists this conten¬ 
tion on the ground that the powers exer¬ 
cisable by a District Magistrate under 
S. 125 of the Code are within his origi¬ 
nal jurisdiction, and although this is the 
section on which the two Allahabad cases 
have rested yet there is a point of prin¬ 
ciple involved in that the Calcutta rul¬ 
ings as well as other rulingsof the Allaha¬ 
bad and Bombay High Courts have al¬ 
lowed such a preliminary objection to pre¬ 
vail only incases where the jurisliction 
of biie High Court was concurrent witli 
the revisional jurisdiction of subordinate 
Courts and that therefore the rulings of 
the High Courts of Calcutta, Bombay and 
Allaliabad. except the two rulings given 
U) [1905] .4. \V. N. 113=:2 0r. L J. 335. 


by Knox, J.. do not support the view 
that S. 125, Criminal, P. C., is a section 
that can be allowed to stand in the way 
of the hearing of the petition by this 
Court. The learned counsel on behalf 
of the petitioner also contends that the 
dictum laid down by Knox, -7., is by a 
single Judge and unless there is a decision 
of a Divisional Bench holding 3. 125 of 
the Cole as a ground of objection we 
should nob refuse to entertain the ap¬ 
plication before us. . . „ fn\ 

In Musan Ro.i v. Birich Roy a 
Division Bench of this Court has held 
that in cases where the High Court has 
concurrent revisional jurisdiction with a 
subordinate Court the aggrieved party 
should in the first instance seek lus re. 
medy before the subordinate Court. In 
this view it would appear that the High 
Courts of Patna, Calcutta. Allahabad and 
Bombay are in full agreement: vide Bhu- 
yan Addus Sobhan Khan, Tn re (3), 
Shafaqatullah v. Walt Ahmad Khan (4), 
Emperor v. Kali Charan (o) and Queen- 
Empress v. Chogdtt Ddyo^ram (6). liiven 
if it be conceded that the two decisions 
given by Knox, -T., are in excess of the 
principle laid down in the other deci¬ 
sions, the preliminary objection taken by 
the learned Assistant Government Advo¬ 
cate must prevail inasmuch as the revi¬ 
sional jurisdiction of this Court under 
S. 435 of the Code is shared by the sub- 
ordinate authorities and there is nothing 
to show that the Sessions Judge and the 
District Magistrate of Purnea are preclu¬ 
ded from dealing with the present e.rse. 
The jurisdiction of the Sessions Judge 
and the District Magistrate is concurrent 
with that of the High Court even where 
they could not pass formal orders but 
only could refer bo the High Court under 
S. 438: Queen-Empress v. Reolah (7) 
and Bhuyan Abdus Sobhan Khan, In re 
(3). 

The learned counsel on behalf of the 
petitioner contends tliat as a matter of 
practice cases under S. 107 of the Code 
are generally dealt with by the District 
Magistrate under S. 125, Criminal P. C. 
This may be so and probably it is due to 
the fact that acting under S 125 the Dis- 


(2) [1917] n I/O. B31. 

( 3 ) [1009] 30 Cal. 013=2 I. C. 810=10 Ct. L, 
J. 190. 

(4) [1903] 30 AH. 110=7 Cr. L. J. 48. 

(5) [1901] A. \V. N. 232=1 Or. L J. CM 
(0) [1800] 11 Bom. 331. 

(7/ L1887J 14 Cal. 887. 
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trick Magistrate may himself deal ■with 
a case like this without referring it for 
orders bo the High Court under S, 438, 
bub this is no ground for holding that the 
revisional jurisdiction of a Sessions Judge 
or a District Magistrate under S. 435 and 
438 of the Code is in any way trenched 
upon by the provisions of S. 126. It is 
evident therefore that the application be¬ 
fore us is one with reference to which 
the revisional power of the Sessions Judge 
and the District Magistrate of Purnea is 
exercisable. There is nothing therefore 
to distinguish the present case from the 
principles laid down in the decisions of 
the four High Courts referred to above. 
In the circumstances we must allow the 
preliminary objection taken by thelearned 
Assistant Government Advocate and de¬ 
cline to entertain the application but we 
do so without any prejudice to the right 
of the petitioner to move this Court in 
case he fails bo receive satisfaction from 
the Sessions Judge or the District Magis¬ 
trate of Purnea. With these remarks the 
jtetition is rejected. 

v.s./R.k. Petition rejecied. 

A. I. R. 1918 Patna 590 (1) 

Roe and Coutts, JJ. 

Sheoharan Alahto and others —Appel¬ 
lants. 

V. 

Mt. Bhogea and others — Respondents. 

Appea'. No. 696 of 1917, Decided on 
18bh July 1918, from appellate decree of 
Sub-Judge. Sbahah.ad. , . 

Hindu Law — Widow — Re-marriage forfeil# 
Iife*estate even of mother* 

A Hindu widow on re-marriage forfeits the 
life-interest which she bolds os the mother of a 

deceased son who survived bet husband. 

[P 690 U ij 

Krishna Sahay and Sunder Lal--iox 

Appellants. _ , . 

Kulwant Sahay—(or Respondents. 

Judgment.— The on y question for 
decision in this case is whether a Hindu 
widow on re-marriage forfeits the life- 
interest which she holds as the mother of 
a deceased son who survived her husband. 
The point seems to us to be conclusively 
‘determined in the affirmative by the de¬ 
cision in HJaUingini Gupta v. Bam 
Button Boy (1) and we are especially 
pressed by the argument of Banerji, J., 
in that case. Tlie principle is further 
establislied in another case in the Cal¬ 
cutta nigh Court. BnsiUJe han Begum v. 

lU Llby^J l‘J Cal. ^89 ^F. B..>. 


Bam Suran Singh (2), in which judgment 
was delivered by Ghose, J.; and in the 
Pull Bench case of Bombay High Court 
in Vithu V. Govinda' (3), in which the 
judgment was ‘delivered by Ranade, J. 
The same view was taken in Nitya Ma~ 
dhav Das v. Srinath Chandra CkueJeer- 
butty (4) and Gouri Charn Patni v. Sita 
Patni (5). The Madras Court has taken 
a similar view, but we are not concerned 
with the conflicting line of deoisioDS of 
Madras and Bombay as opposed to Allaha¬ 
bad. We have only to say •that for the 
last twenty years there has been a con¬ 
stant cursus in one direction in the Cal¬ 
cutta High Court and we are bound by 
that. We would also add that we entirely 
agree with the principles of Hindu 
law upon which these decisions have been 
based. The decree made by the learned 
Subordinate Judge must be set aside and 
the decree of thelearned Munsif restored. 
The respondents will pay the costs of 


ibis litigation throughout, 
v.s./r.k. A voeat accepted. 

~l2) [1895J 22 Oal. 

(3) L18981 22 Bom. 821. 

(4) 11908] 8 0. L J. 542. 

noiOl 14 C. W. N. 346=5 I. C. 710. 
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JwaijA Prasad, J. 

Damri Ram and another Petitioners. 


V. 

Emperor —Opposite Party. 

Criminal Revn. No. 433 of 1917, Deoi¬ 
led on 11th December 1917, from order 
Df Dist. Judge, Gaya. 

(a) Criminal P. C. (1898), S. 476-Per.on 
sroceeded againal i* not accused. 

In proceedings under S. 476 the person against 
vhoni the proceedings are instituted is not an 

kccused person: 10 I. C. 740, Rel. on. 

\^P 692 U IJ 

(b) Criminal P. C. (1898), S. 94—Accused 
:an be called on to produce documents in his 

mssession. , _ 

Under S. 94 an accused person can be called 
ipon to produce documents in his possession: 

Mad. 112, Rel. on. 

(c) Penal Code (1860), S. 175—Disobe- 
lience to unnecessary order to produce 
iocument is no offence under S. 175. 

Where the production of a document is 
lecessary for the decision of the case in which 
,he document is called for, the person failing to 
jroduce the doenment cannot be convicted wnder 
i. 175: 5 I. C. 17, Bel. on. _ I.P 693 C 1] 

Kurshed Husnain —for Petitioners. 

Judgment. —This is an application on 
behalf of the petitioners, Damri Ram and 
Khab Lai, against an order of the Dis¬ 
trict Judge of Gaya, dated 17th July 1917. 
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convicting bhe applicants under S. 175, 

I. P. 0., read with S. 480, Criminal P. 0., 
for their intentionally omitting to pro¬ 
duce bhe bahi which they were legally re¬ 
quired to produce under S. 94, Criminal 
P. C. The petitioners have been sen¬ 
tenced each to a fine of Rs. 200. Khub Lai 
is the son of Damri Ram. Both the pe¬ 
titioners besides others were defendants 
in a rent suit brought by one Kailas Nan- 
dan Lai and others in the Court of the 
Munsif of Gaya. On behalf of the defen¬ 
dants a bahi or account book was filed as 
evidence in that case. The suit was de¬ 
creed both by the Munsif and by the Dis¬ 
trict Judge in apiieal. On 20bh April 1917 
after bhe decision of the District Judge 
in appeal, the plaintiff applied for sanc¬ 
tion in the Munsif’s Court to prosecute 
the petitioners for producing forged ac¬ 
count books and for having made false 
statements to prove the plea of payment. 
TheMunsif, by hisorderof 12bh May 1917, 
refused to give sanction for the prosecu¬ 
tion of the petitioners: the reason given for 
rejecting the application of the plaintiff 
may be quoted hereunder: 

“WhatciU be gathered from the two judgments 
of thxA Court and of the appellate Court, which 
are the ouly evidence in this case, is that the 
defence was not believed and the circumstances 
led to an inference that perhaps a now sheet 
might have been insetted in the cash book. It is 
nowhere said that the statements of the opposite 
party were false or that the document was fabri¬ 
cated. The observations made in the judgments 
do not bring home the offence to the opposite 
party and there is no evidence of positive facts 
to prove that any criminal offence was actually 
committed by the opposite party." 

The plaintiff then appealed to the Dis¬ 
trict Judge for setting aside the order of 
the Munsif referred to above and for 
granting sanction to prosecute the peti¬ 
tioners. Notice of this appeal was served 
upon the petitioners on 2nd May 1917. 
On 4bh May the pleader on behalf of the 
defendants applied for the return of the 
account books that were filed in the case 
before the Munsif. The order of the 
Munsif on that petition as usual was “re¬ 
turn if no objection.” The cash books 
were accordingly returned to bhe pleader 
of the defendants on the same day. 
On the 23rd May the plaintiffs, who were 
the appellants before the Judge in the 
miscellaneous case regarding the sanction 
for bhe prosecution of the petitioners, 
applied to the District Judge tliat the 
account books taken by the petitioners 
jdeader might be called for from them. 


Thereupon under S. 94, Criminal P. 0., 
the petitioners were required to produce- 
the said account books. The petitioners- 
did not produce the books, and on 29tb 
June pleaded that they were not bound; 
to produce the books as they were accused, 
persons and relied upon the ruling repor¬ 
ted as Ishwar Chandra Ghoshal v. Em¬ 
peror (l). This contention of the peti¬ 
tioners was overruled by the District 
Judge and a warrant of arrest was issued 
against them. On 13th July the peti¬ 
tioners did appear before the District 
Judge and orally showed cause. It was 
alleged by them that the bahis in ques¬ 
tion were lost, and that they were not 
therefore in a position to produce them. 
This was disbelieved by the District 
Judge, and he accordingly drew up pro- 
ceelings against the petitioners under 
Ss. 480 and 481, Criminal P. C. The 
Judge in the order sheet mentions that 
ho askel Damri Ram in whoso possession 
the book was, to which the Judge says- 
that Damri Ram replied that: 

“it was iu uo one’s possession, but lay oa 
a shelf within the house of the two petitioners." 

The District Judge thereupon asked 
certain questions from Damri Ram and 
Khub Lai and recorded their answers. 
It is well to reproduce the questions 
and answers of both the petitioners. 

Damri Ram .—The question was: 

“you are charged uuder S. 176 with failiug 
to produce the bahis which you wore legally 
bound to produce; do you wish to say any¬ 
thing?" 

Annuev .—Madan Mohan Lai had tho 
bahis removed from our possession; this 
was about the time—I have already told 
the Court—now within 32 or 33 days. 
To Khub Lai the question was the 
same: and the answer was almost bhe 
same with the following addition: ‘ I 
suspect him (Madan Lai), but have no, 
proof.” The Judge disbelieved the peti¬ 
tioners as to the book having been lost, 
for the reasons given by him in his order, 
and convicted them as already mentioned 
under S. 175, I. P. G., read with S. 480, 
Criminal P. C. It is needless to refer to 
the points raised in the Court below as 
to the proceedings being irregular or 
illegal. They have been disposed of by 
the learned District Judge. The same 
points wore raised before me and after 
having given my best consideration to 
them, I feel inclined to agree with the 
view taken by the District Judge. So 

(1) [VjOHJ 12’C. \V. N'. 101'C=8 Or. L jr22-l 



■592 Patna 


Damri Bam v. Emperor (Twala Prasad, J.) 


1918 


{ar as the legal aspect of the case is con¬ 
cerned, there is no doubt that undor 
S. 94, Criminal P. G., the District Judge 
was authorized to call upon the peti¬ 
tioners to produce the books in question. 
The contention that the petitioners were 
in the position of accused persons and 
that they were not bound, therefore, to 
produce papers or evidence that would 
incriminate them does not appear to be 
at all tenable. The trend of the authori¬ 
ties appears to be that in proceedings 
under S. 476 the person against whom 
the proceedings are instituted is not an 
accused person—vide the case of I^avi 
Nihore Umar v. Emperor (2). 

The case of Surey Kondareddi v. Em- 
peror (3) goes further and holds, dis¬ 
agreeing with the case of Ishtuar Chan~ 
dra Ghoshal v- Emperor (l), that under 
S. 94, Criminal P. G., an accused person 
can also be called upon to produce docu¬ 
ments in his possession. I am however 
satisfied on other grounds that the order 
of the District Judge should be set aside. 
I assume for the purpose of my decision 
that the proceedings adopted by the 
District Judge were legal. The reason 
for the conviction of the petitioners may 
be given in the words of the District 

Judge himself: . . . 

“It is clear here that an inquiry is neces¬ 
sary inasmuch as it is the burden duty o 
tho^ Court to inspect tbo bahi before the 
passing any order as to sanction. So the ms 
pectionof tbo bahi being ^^^^^ssary the Court 
was empowered to issue processes under b. J4. 
Criminal P. C.” 

The learned 

fore apparently in his mind at that time 
that in order to convict the petitioners 

thatinoraa the non-produotion of 

;. Iflled for from them., it is 

documents , ^ that the production of 

was mB.terial for the deoiaion 
the section matter pending before h.rn 
• -mneal. I agree with the view of the 

District Judge and I am supported 
view by the authority of Mithan Lai v. 
Emperor (4). In that case the accused 
who was a witness was called upon to pio- 
auce certain books, he refused to do so. 
and for this he was convicted Vl.: 

I P. G. by the District M^-S'^rate. The 
c^vicbion was set aside V 

upon the sole ground that the 
not think that the pjmdu^on^Hhedoc^ 


ment was necessary for the decision of 
the case in which the document was 
called for. 

Let us see whether this document was 
at all considered to be material for the 
purpose of the miscellaneous case; that is 
the sanction matter which was pending 
before the Munsif and the Judge. The 
Munsif refused the sanction upon the 
ground: . , 

“that there was no evidence in the case to show 
that any forgery or perjury was committed; and 
that the observations made in the judgments of 
both the Courts do not bring home the oSence to 
the opposite party.” 

The concluding words of the Munsif on 
this point are __ . 

“that there is no evidence of positive facts to 
prove that any criminal offence was actually 

committed.” . ,, 

The Munsif did not at all consider the 
inspection of the document necessary for 
disposing of the application of the plain¬ 
tiff for sanction. The document was not 
produced before the District Judge and 
the District Judge convicted the accused 

on the 17tb July when the 
the order of the Munsif refusing to grant 
ganctioD was pending before I””- ™ 

sanction matter was disposed of on the 

20 th July by him .that is. subsequent bo 

the order convicting the petitioners- In 
this order he does not at all refer to the 

^°-?l'‘i?ave‘Un!idL^ea the caee. The applicant 

foctbcomiog than 1 saw in prosecu- 

lr„-“rposi5i?re-^ip1otu£thansu^epicione 

circumstances would be necessary. 

But the learned District Judge does 
nob say that the inspection of the doeu- 
ment wa 3 at all nenesaary for the purpose 
of the decision or that the non-production 
of it in any way affected the deomon in 

the sanction matter. It appears that on 
the 8th June during the absence oi .l^n 
Foster on leave a petition was filed by 
the opposite party for the P°etpouement 

of the ease till Mr Foster returned a, the 

bahi was seen by him and was not then in 
Court This petition was granted so that 
the petition was disposed of by Mr. Foster 
himLlf who had seen the book 
the hearing of the rent appeal. No doubt 
the learned District Judge says a his 
orLr of the 17th that the 'uspectlou of 
the bahi was necessary lor the adjudioa- 
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tion of the miscellaDeous appeal pending 
before him. This order was passed be- 
■fore the appeal was heard and ^ya3 ap¬ 
parently based upon the application of 
•the opposite party and upon the assump¬ 
tion that in an application for sanction 
for forgery the inspection of the docu¬ 
ment would be necessary. But actually 
when the sanction matter was heard the 
application for sanction was refused be- 
•cause there was no evidence at all and 
•the inspection of the document was not 
considered necessary. If the order con¬ 
victing the accused was passed after the 
order in the sanction matter I think that 
the learned Judge would himself not have 
convicted the accused for then it would 
have been apparent to him that the in- 
si^ection of the bahi was not at all essen¬ 
tial for the disposal of the appeal before 
him. 

I therefore in terms of the authority 
in Mithan Lai v. Empsror (4), hold that 
the non-prcduotion of the document does 
not bring the accused within the purview 
of S. 176, I. P. C. I now go to another 
important point in this case. Both the 
petitioners have l)eon convicted, father 
and son. The document was taken back 
by a pleader who was engaged on behalf 
of several defendants including the two 
petitioners. It is not at all shown as to 
which of the defendants took the docu¬ 
ment from the pleader. It is still doubt¬ 
ful as to whether it was in the posses¬ 
sion of Khub Lai or Darari Ram. The 
learned Judge has not definitely come to 
any finding as to the actual possession of 
the document. At one place bo says that 
“Darari managed to withdraw the bahi 
from the rent suit record.” If so what 
is there to show that Khub Lai was in 
possession? From the ditTerent state¬ 
ments made l)y thorn it cannot bo con- 
olusivoly hold that both or any one of 
them in particular was in actual posses¬ 
sion of the book. There is therefore a 
reasonable doubt as to the actual person 
who was in possession of the document. 
Upon this ground also the conviction, is 
bad. I therefore set aside the convictiou, 
I direct that the fines if realised be re¬ 
funded to the petitioners. 

V.S./r.k. Apjyiicalion allowed. 


A. I. R. 1918 Fatna 593 

Roe and Imam, JJ. 

Eaghubir Prasad and others —Appel¬ 
lants. 

v. 

Misri Kahar and others —Respondents. 

Second Appeal No. 969 of 1917, Deci¬ 
ded on Slat March 1918, from a decision 
of Dist. Judge, Patna. 

(a) Civil P. C. (1908), S. 100 — Intention it 
question of fact. 

The question with what intention a person did 
a certain act can hardly be said to be anything 
but a question of fact. This question must be 
examined with reference to the eubstquent acts 
of tbe person alleged to have a certain intention. 

[P 694.0 1, 21 

(b) Specific Relief Act (1877), S. 42—Tres¬ 
passer cannot sue for declaration that he is 
trespasser. 

Section 42, does not contemplate an action by 
a person having no title. A trespasser cannot 
therefore sue for a declaration that he is a tres¬ 
passer. [P sys C 1] 

Pugh, Abani Bhushan Mukerji and 
Saroshi Charan Mitter — iox Appellants. 

P. K. Sen, Bankim Chandra Mitter 
and Son% Lai Bose —for Respondents. 

Judgment. —Tbe appellants in this 
case are the heirs of one Kali Prasad. 
The defendants respondents are the sens 
of one Mt. Jitni who as has been found 
concurrently by the Courts below was 
Kali Prasad’s mistress. In 1884, Kali 
Prasad bought a house in Patna. It is 
found as a fact that be paid the purchase- 
money out of his own pocket. It is 
admitted by both sides that the title- 
deeds were made out in the name of Jitni 
and it is found as a fact that tbe title- 
deeds remained in the possession of Jitni 
and her heirs up to the time of the institu¬ 
tion of the present suit. On the death 
of Jitni in 1898, Kali Prasad appears to 
have continued to use this house as a 
resting place whenever he visited Patna. 
On his death in 19u5 his heirs took pos¬ 
session. In 1915 the defendants institu¬ 
ted a suit in the Small Cause Court claim, 
ing three years rent from the plaintiffs at 
Rs. 10 a month. The learned Small Cause 
Court Judge decided the issue of tlio rela¬ 
tionship of landlord and tenant in favour 
of the defendants and gave them a decree. 

The plaintiffs therefore instituted the 
present suit for a declaration firstly that 
the house in dispute was not the house of 
the defendants secondly for a declaration 
that the decree passed in the Small Cause 
Court suit is ineffective and inoperative; 
thirdly that it be declared that defendants 


1918 P/75 & 76 



594 Patna 


Kaghubir Prasad v. Misbi Kahar 

have no right to execute this decree and 
in the alternative that if it be held that 
the rent decree resulted in a legal dis¬ 
possession of the plaintiffs the plaintiffs 
should be restored to possession. The suit 
was disnoissed by the learned Subordinate 
Judge and on appeal to the District Court 
the learned Judge stated chat the only 
issue involved was that of the infention 
of Kali Prasad in making cut the title- 
deeds in the name of Jitni. He accepted 
it as good law that the ccnsideration 
money having come from Kali Prasad s 
pocket, the presumption was that Kali 
Prasad made the purchase himself. But 
in view of the fact firstly that the house 
was one such as a man of ICali Prasad s 
position would not buy for himself and 
in view of the fact that the title deeds 
remained in the possession of Jitni and in 
view of the fact that when Jitni died Kali 
Prasad entered not his own name in the 
Municipal Register but those of Jitni s 
sons he held that the presumption arising 
from the payment of the purchase money 
by Kali Prasad had been rehutted and 
that it must be decided that the intention 
when making the purchase was that the 
purchase should be for the beneut of 
Jitni. 

In appeal to this Court the first pro¬ 
position advanced by Mr. Pugh is that he 
is not limited by the finding of fact for 
the reason that all questions of intention 
roust be regarded as mixed questions of 
fact and law. In support of this conten¬ 
tion reliance is placed on a senes of deci¬ 
sions which deal mainly with the existence 
of a custom. He might perhaps also 

relied upon Criminal Bench rulings of the 
Cllcuttr Court .n which 

ireoftied 

to'scrutinize the evidence and ‘iecid^e 
for itLif whether the facts proved estab- 
Ush the intention. The existence of a 
custom is undoubtedly to some extent a 
question of law for custom is m many 
instances itself law; where the existence 
of a law is in issue the question upon that 
issue must be to that extent a question of 
law but the question with what inten- 
Ition a person did a certain act can hardly 
)o said lo be au> thing but a question of 
,lact. Inasmuch as the question has been 
Ur<«ued lullv before us we propose to deal 
rerty wiLh it and sav ih .t m the circuin- 
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Btancos ot the case there was ample reason 
for holiing that the purchase was in the 


first instance made for Jitni s benefit* 
If Kali Prasad had wished to buy a house 
for himeelf it is tolerably certain that hO' 
would have bought a house more suitable- 
to his position than the house in question.- 
If he intended it to be his own property 
he would as the learned Judge suggests 
have kept the title deed in his own pos¬ 
session and nob made it over to Jitni and. 
in all probability would nob have allowed 
the title deed and the receipts for Munici¬ 
pal taxes which he had himself paid to- 
pass into the possession of Jibni’s sons on 
her death. The question of intention 
must be examined with 'reference to sub-^ 
sequent acts of the person alleged to have^ 
that intention. Kali Prasad’s acts during 
his life were all consistent with a dssir® 
that the house should be considered to 
the property of Jitni and inconsistent 
with a desire that it should be considered- 
his own property. What happened aubse- 
quent to Kali Prasad’s death cannot affect 
the question of Kali Prasad’s intention. 
It may be that his heirs were able to oust 
the heirs of Jitni from this property but 
that would merely give rise to a period 
of limitation. It cannot affect the mam 

issue before us. , , 

As further points of law Mr. Pugh sug¬ 
gests firstly that from the moment Kali 
Prasad paid the purchase money himself 
the house was his and that he could nofc 
transfer it to the lady merely by making 
out the title-deed in her name, it would 
reauire a registered document to com¬ 
plete any such transfer. With this con- 
;«rtion we are not in agreement. It 
would be immaterial ''hetber Kali Prasad 
went through the form of handing the 
money to Jitni. So that Jitni s hands 
might be used for the payment oi tho 
money. If he intended to buy the houso 
for the lady and thioughout his negobia- 
tioDS represented that he was buying the 
house for the lady the house as soon as 
the contract with the vendor was com- 
pleted became the property of the lady. 
La last resort Mr. Pugh sugpsbs that 
the alternative prayers asked for ip the 
plaint should be granted. There is no 
L-gestioo whatever that the rent decree 
“btained by fraud. We have there- 
fore no jurisdiction to say that the rent 
decree was inoperative or void or incap¬ 
able of execution. And if indeed are 
asked to make a declaration that the 
plaintitU are in possession nob as ten-ants 
of the defendants bub by virtue of some 
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right not speoified, it is sufficient to say 
bhit the Spaoific Relief Act does not oon- 
bemplabe an action by a person nob having 
X tible. A trespasser cannot sue for a 
declaration that he is a trespasser. The 
appeal is dismissed with costs. 

v.S./r.K. Appeal dismissed. 

A. I. R. 1918 Patna 595 
Roe and Jwala Prasad, JJ, 

Mt. Ramdei and others —Appellants. 

V. 

Chandrabali Bibi And others —Respon¬ 
dents. 

First Appeals Nos. 141 and 163of 1916, 
Decided on 14th February 1918, from 
decision of Sub-Judge, First Court, Mo- 
zaffernur. 

(a) Registration Act (1908), S. 28—No fraud 
or collusion on part of parties—Transferor 
not having title to portion of property situa¬ 
ted within jurisdiction of Registrar — Regis¬ 
trar’s jurisdiction to register is not barred. 

Id the absence of fraud on tuepart of the trans¬ 
feree and collusion between him and the trans¬ 
it ror, tbe mere fact that the transferor has no 
title to that portion of the property which is 
situated within the jurisfiction of the Rei'istrar 
is no bir to the Registrat’si jurisdiction to regis¬ 
ter the document. [P S'JO C 21 

(b) Evidence Act(1872), S. 101—Allegation 
by party that document signed by him does 
not contain correct staiement of facts and of 
intention of parties—Burden of proof lies on 
such party. 

Where a party alleges that a docucuent to 
which he put bis signature in token of resigoiog 
an interest d les n^t contain a correct atatein at 
of the fncis and of the ioteotion of the parties, 
the burden of proving his allegation lies on such 
parly. ..P 59d 0 1] 

Pugh, P. R. Dass, Chandra Sefehar 
Bannerjee, Rai Tribhuan Nath Sakai, 
Murari Prasad aud Mohammad Hussain 
—for Appellants. 

Hasan Imam, Mohammad Mustafa 
Khan and Bunwari Lai —for Respon¬ 
dents. ^ 

Juc^gment.—The facts of these cises 
have been fully and clearly stated in the 
juigmenboftbelearnel Subordinate J u lge« 
It ia sutlioient fur the pnrpuses of the ap¬ 
peals to reproduce only a part of the nar¬ 
rative given in his judgment. Tne a(jpel 
lants in Appeal No. 141 are Mb. Ram Dei 
an I her leasees proprietors of Motipur 
concern. The respon lent is Chandra Bili 
Bibi, who derives her interest from adeeJ 
of sale executed in her favour by leona 
Bihu. lia^rj l\,i>heu Jo-hi and otliers are 
the appellants in Appeal No. 161. Mb. 
Rain Uoi is blie widow of llil'ra Kisheu. 
Radba Kisben was the sun of BalKisheu. 


On the death of Bal Kishen there was a 
dispute regarding the succession and this, 
so far as Mt Jeona Baba, the widow, and 
Radha Kishen, the son, were concerned, 
was settled in 1889 by an agreement by 
which four annas of the villages in dis¬ 
pute was given to her absolutely and 
three annas given to her as life estate. A 
payment in cash was also to be male by 
Radria Kishen. Before this payment in 
cash was made Radha Kishen died A 
new agreameot was then executed in 1890 
between Ram Dei and Jeona Bahu, where¬ 
by the payment which was to have been 
made by Radha Kishen was abandoned 
and the widows took to themselves each 
an absolute interest in four annas of the 
property in dispute. On the death of 
Jeona Babu Ram Dei claimed to be the 
heir-at-law under the Mayukha School. 
The loshis claimed to be her heirs under 
a will executed by her. Under the for¬ 
mer claim Ram Dei executed a mukar- 
rari pabta of the eight annas of the vil¬ 
lages in dispute in favour of the Motipur 
concern. Chandra Bali’s kobala is limi¬ 
ted to a four.annas share of villages in 
dispute. The remaining four annas is 
claimed by the Joshis. The whole eight 
annas is in the possession of the Motipur 
concern. Chandra Bali and the Joabis 
therefore instituted separate suits each in 
respect of the four-annas share alleged to 
be theirs. 

The issues frame! in the Court below 
were eleven in number. The coutest in 
this Court centres round two issues only. 
Firstly whether the ekrirnaina or agree¬ 
ment made between Ram Dei and Jeona 
Bahu was intends 1 to be an operative tran¬ 
saction or was a mere device to defeat the 
claim of third ptrtias anl nobintendel to 
be operative. Secondly whether by rea¬ 
son of a substantial flaw in registration 
the dee 1 of sale executed by Jeona Bahu 
in favour of Chtndra B.ili is void as 
against the party in actual possession. 
Tneleirnel vSubordinate Judge decided 
that toe agreement made in Run Dei's 
favour was intended to he operative and 
conveyed a title in four annas of the pro¬ 
perty. lie also decide I th it there was no 
flaw in the registriiion of the deed in 
favour of Chan ira Bili He thereiorede- 
clare I lier entitle 1 to the re iniining four 
annas of the pro()ort\. Run Del anl tlia 
Motipur c iijoern ilierefore appeal against 
that part of thedeciee which inimtiins 
Cuandra Bali’s title, and the Joshis ap- 
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peal against that part of the decree whioh 
maintains Ram l5ei’s title. On the ©rst 
jpoint the burden of proof in cases such as 
jbhis is on the litigant who alleges that a 
document to which he pub his signature 
in token of resigning an interest does not 
contain a correct statement of the facts 
and of the intentions of the parties.^ The 
same rule applies to a repreaentative-in- 
interest of a signatory to such adocument. 
The first link in the chain of evidence on 
such a question of fact is a set of circum¬ 
stances showing that the transferor had a 
motive for making an ostensible abandon¬ 
ment of a part of his rights without con¬ 
sideration. The next link is a relation¬ 
ship between the parties to the document, 
and the probability that a fictitious trans- 
fer should be made in favour of the osten¬ 
sible transferee. It is certain' that the 
quarrel between Radha Kishen and .Teona 
Babu was a real quarrel. There is no rea¬ 
sonable probability that a wholly ficti¬ 
tious agreement was made between Radha 
Kishen and Teona Bahu. It is not rea¬ 
sonable to suppose that the widow of 
Radha Kishen would on his death have 
abandoned all benfibs that might be deri¬ 
ved by her from this agreement. Nor is 
it reasonably probable that Teona Bahu 
would have put into the bands of the 
widow of one who had formerly been her 
enemy, who herself might at any time 
again be her enemy, a weapon which could 

be used against her. 

There could bo no reason for any 
berate cloud upon the title of Teona Bahu 
fco the property affected by the 

for at that time Oeona was undoubtedly m 

possession of the whole of that property 
Ind her title has never since 1^®®" p®"*"®®, 
ted On the outstanding probabilities of 
tho’caaoit is unlikely that this agreement 
was fictitious. There is moreover a very 
considerable body of evidence to show 
that Teona Babu intended it to be opera¬ 
tive As the learned Subordinate Judge 
has * pointed out there is no 
doubt that Teona Bahu herself, both in 
1901 and in 1902. eleven and twelve years 
after the agreement, made statements on 
oath admitting Ram Dei s title in this pro- 
nertv. She alio wrote letters which be 
believed to be genuine to Ram Dei again 
admitting her title in 

The arguments adduced on behalf or tne 
.Icshisto support the theory that the 
agreement was nob a genuine agreement 
have in them little substance when 


weighed against the general probabilities 
and these direct admissions. We are of 
opinion that Suit No. 278 was rightly dis¬ 
missed and dismiss Appeal No. 163 with 
costs. 

The ground upon which it is urged that 
there was a flaw in the proceedings in the 
registration of Chandra Bali’s document 
is that it was registered at Benares and 
contains in the schedule of properties 
conveyed a garden in Benares which was 
not at the time of the execution of the 
document the property of the transferor. 
The learned Subordinate Tudge does not 
seem to us to have considered the issue 
whether as a fact this garden house was 
in Teona Bahu’s possession at the time of 
the registration . He finds only that the 
existence of the garden has been clearly 
proved and that it was at one time m 
Teona Bahu’s possession. Ho considers 
this finding to be sufficient to ensure the 
jurisdiction of the office at Benares to re- 
gister the document. We agree with the 
finding that the garden was in existence 
at the time of the registration. e agree 
also that it was at one time a ParJ of ^b® 
property of Teona Bahu. but from the evi- 
Lnceofthe witness called by 

Bali to prove specifically the possession 

of Teona Bahu at the time of 
there can be no doubt that before that re¬ 
gistration the properties 
of the possession of Teona Bahu. Damo 
dar Bhardoaji, witness 12 for the plain- 

noTSTnde^ta^d °thf deoi^on in 
Lai Roy ChowJhury v. Hart Vast Dei. (1) 
to be authority for the proposition that a 
flaw in the vendor’e title in the only part 
of the property in the jurisdiotion oi the 

Benares office would he a bar to 
tration there. The decision was based on 

the finding that the only 

porting to give the Eegistrar jurisdiotion 

had no existoiloe at all. 

Broia Gopal Mukherjee v. AbinashOhan- 
dra Bismai (2) is direct authority for the 
proposition that in the absence of fraud 
on the part of the transferee and collu¬ 
sion between transferor and transferee, 
the mere fact that the transferor had no 
Utl wo^ia not be a bar to the Begistrar a 
iurisdicbion._ Wlt>^iji_decisiqn w_e_a^l 
"T A 1^1914 P C 67=41 Cal 972=23 I 0 637 
(PC). 

2. (1910) G I C 127. 
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in agreement. There is nothing to indi¬ 
cate any fraud on the part of Chandra 
Bali, or collusion between her and Jeona 
Bahu to deceive the Registrar. We there¬ 
fore hold that Suit No. 276 was rightly 
decreed and that Appeal No. 141 should 
be dismissed .with costs. 

v.S./r.K. Appeals dismissed. 


A. 1. R. 1918 Patna 597 

Shabpuddin and Roe, JJ. 

Gurubari Behera and others Accused. 

V. 

Emperor —Opposite Party. 

Criminal Revn. No. 224 of 1917, Decided 
on 22nd June 1917, against order of Sess. 
Judge, D/.1st June 1917. 

Criminal ?. C (5 of 1898 ), S. 4 21 - Summary 
dismissal—No judgment is necessary But in 
deciding appeal under S. 421 reasons should 
be given—It must be sufficient to satisfy 
High Court that all questions have been con¬ 
sidered. 

An appellate Court is not required by law to 
write a judgmcat when disraissiug au appeal sum- 
inarily, but it is desirable that in dealing with au 
appeal under S. 4'2l the Court should give some 
reason for dismissing the appeal summarily. It 
should record at least so much as would satisfy 
she High Court, wlien an application for revision 
is made, that it Lad fully considered all the ques¬ 
tions in issue and bad appreciated tiie simplicity 
or gravity of the case. [P 597 C 2J 

Gour Chandr Pal —for Petitioners. 
Fakhruddin —for the Crown. 
Judgment. —Tlie applicants before us 
were convicted by a Magistrate holding 
first class powers for offences under S 323 
and 325, I. P. C., and sentenced as follows: 
Gurubari to rigorous imprisonment for 
one month and Sham Sahu to rigorous 
imprisonment for three months and to 
pay a fine of Rs. 50. On appeal to the 
Sessions Court the learned Judge recorded 
an order in the following terms : I have 
heard a pleader. Appeal summarily dis¬ 
missed.” The case has now come before 
us in revision. Throe grounds are urged 
on behalf of the petitioners : (i) That 

there is nothing on the record to show 
that the pleader had a fair chance of put- 
ing his whole case before the Sessions 
Judge. (2) That on the facts of this par¬ 
ticular case the appeal should not have 
been summarily dismissed. (3) Bven if 
it was a case hich might have been dis¬ 
missed summarily the judgment of the 
Sessions Court is not in accordance with 
law. Upon the first ground urged we can 
only say that there is nothing to suggest 
that the pleader was not fully heard. 


The learned Judge has said that he was 
heard, and we accept that statement as 
correct. Upon the third ground argued 
there is ample authority for the proposi¬ 
tion that an appellate Court is not re¬ 
quired by law to write a judgment when 
dismissing an appeal summarily [Rash 
Behari Dasv. Balgopol Singh (l), Queen 
Empress v. Warubai (2) and King Em¬ 
peror Y.Krishnayya{^)\. On the second 
ground we have to look at the facts of 
this particular case in order to decide 
whether or not the action of the learned 
.Judge was proper. The general basis 
upon which cases such as the one before 
us have been decided is that where the 
question in issue is a plain and simple 
question of fact, as, for instance, whether 
A struck B, and the case is one in which 
upon the judgment of the Court below it 
is obvious that A did strike B, the case 
should be dealt with under S. 421 of the 
Code. The casobeforo us was one of this 
nature. At the same time it has been so 
frequently held {Queen Empress v. Nan- 
7i1iu {4:), Ekcctvri Mulcerjee v. Emperor 
(5) and AmanatSardar v. NagendraBis- 
was (6)] that it is desirable that in deal- 
ling with an appeal under S. 421 the 
Court should give some reason for dis¬ 
missing an appeal summarily, that^ we 
feel it necessary to impress upon Sessions 
Courts the obvious advantages of record 
ing reasons for summary action. The 
omission to do so gives thisCourt a large 
amount of unnecessary trouble and occu¬ 
pies a considerable amount of public time, 
if the Court finds it necessary to send for 
a record and go through it to see if there 
has been any injustice done. 

In the second place, the learned Judge 
himself runs the risk of having the case 
remanded to him for a further hearing to 
the further waste of public time. There 
is nothing which can be construed into a 
hardship upon Sessions Courts to require 
thorn to record at least so much as will 
satisfy us, when an application for revi¬ 
sion is made, that they have fully consi¬ 
dered all the questions iu issue and have 
appreciated the simplicity or gravity of 
the case. We liavo been through the 
judgment of tlie learned Deputy Magis- 

(1) 11894j 21 Cal. 92. 

(2) Cl8 '0i 20 Horn. 540. 

(3) D902] 2.5 Mad. 534. 

(4) [18051 17 AU. 241 {F. 13 ). 

(5) 11905] 3-2 Cal. 178=2 Cr. L. J. 170. 

(6) [1911] 38 Cal. 307=9 I. C.65=12 Cr. L.J.9. 
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trate and are sabisSad that in bhe ease 
before us there could be bub one result 
of bhe appeal. The evidence that bhe 
accused struck bhe complainant is clearly 
convincing. In these circumstances we 
see no reason to interfere, and with these 
remarks reject the application for revi¬ 
sion. The petitioners must surrender bo 
their bail. 

v.S./r.K. Rule discharged. 
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Mdllick and Atkinson, JJ. 
hal M-irticnjay Nath Sahi Deo —Judg¬ 
ment debtor —Appellant. 

v. 

Panch Kauri Nath Sahi Deo —Decree- 
holder— Res pood ent. 

Misc. Appeal No. 127 of 1917, Decided 
on 5th November 1917, from a decision of 
J. C . Ranchi. D/- 24bh March 1917. 

(a) Chota Nagpur Encumbered Estates Act 
(1876), S 3—DebI and liability i* pecuniary 
liability and not contractual one. 

Tbe words “debt and liability” as used m S. 3, 
Chotrt, Nagpur Encumbered Estates Act mean 
pecuniary debt and pecuniary liability and do not 
cover contractual liability. 83 Cal 

from. , J-P \ 

Ib) Chota Nagpur Encumbered Estates Act 
(18761 S.3 —Liability in respect of which pro¬ 
tection is granted is that to which holder of 
propel ty is subject—Expropriated prop-rie- 
lor in possession as trespasser is not holder 
_Execution of decree for possession obtain¬ 
ed against proprietor in respect of such pro¬ 
perty is not barred by S. 3 ... 

The liability in tesp-ct of which protection is 

acorded under tbe Chota 'nf 

Eslatts Act is a liability to which tbe holder of 

the property or bis heir is subject. 

Au expropriated proprietor, who is in possession 
of a property as a trespasser, is not the holder 
of the property within tbe meaning of S. 3, Chota 
Nagpur Encumbered Estates Act. and therefore 
the execution of a decree for possession obtained 

against the proprietor ®“°6ec^on ^ 

is not barred by the provisions of 

Uma Charan Lana —for Appellant. 
Kulwant Sahai —for Respondent. 


Judgment.—This appeal arises out of 
a decree made on 9th January 1909 
against Lai Mirtunjay Nath Sahi, a pro- 
prietor who has been expropriated under 
the provisions of the Chota Nagpur En¬ 
cumbered Estates Act of 1876. The decree 
was one declaring the title of the plain¬ 
tiff in that suit in respect of a piece of 
land valued at Rs. 5000, and directing 
delivery of possession to him. There was 
a first appeal against tbe decree, which 
was disposed of od 29th June iQll.Oathe 
136h of January 1914 a vesting* order 


under the Encunlibered Estates Act was 
made in respect of the properties of the 
judgment debtor. There was a second 
appeal to the High Court against the ori¬ 
ginal decree of 1909, but on 26th May 
1914'the judgment of the First Appellate 
Court was affirmed. An application was 
then made to the Subordinate Judge for 
execution of the decree of 1909 and by an 
order, dated the 2nd of October 1915, exe¬ 
cution was allowed to proceed. The judg¬ 
ment-debtor thereupon preferred an appeal 
to the Judicial Oommiseioner and not- 
withstanding the protest of the plaintiff 
decree-holder, the learned Judicial Com¬ 
missioner ordered the Managerof the En¬ 
cumbered Estates to be brought upon the 
record and madea party totbe appeal. In 
the result he came to the conclusion that 
notwithstanding the provisions of the Act 
execution was competent against ^ tbe 
manager as representing the expropriated 
proprietor. He further held that the con¬ 
tention fchatall processes and attachments 
by way of execution were barred under 
the terms of S. 3 of tbe Act, was nob main¬ 
tainable. 

The present appeal is preferred against 
the judgment of the learned Judicial Com- 
missioner, dated bhe 24bh March 1917. 
On behalf of the appellant it has been 
very forcibly argued that the liability to 
deliver possession under the decree of 1909 
was a liability within the meaning of S. 3, 
Encumbered Estates Act, and that, there¬ 
fore, all processes of executions and at¬ 
tachments in respset of that liability are 
null and void since thedate of the vesting 
order. In this connexion reliance is plac¬ 
ed on Kamesher Prasad v. Bhikhan 
Narain Singh (1), Jagdis Chandra Deo 
Dhabal v. Satrughan Deo (2) and 

Raja Satrughan Deo Dhabal v. Raja 
Jagadish Chandra DeoDhabal{^) It will 
be observed that in the first of these 
cases the liability was a pecuniary liabili¬ 
ty, in the second of these cases the liabili¬ 
ty was a contractual liability arising out 
of an agreement to lease apart of the pro¬ 
perty of which management had been 
taken under tbe Act—and the claim against 
the proprietor was one for specific perfor¬ 
mance and compensation for breach of 
contract. In the last of the cases cited the 
claim was also one arising out of an agree¬ 
ment to lease property. I n each of these 

1 (ISJI) 20 0al 60). 

•2. (1906) 33 Cal 1065. 

3. (1903) 7 0. Ii. J. 578. 
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•c&scs tla6 Court held that the liability 
was such as to come undsr the terms of 
S. 3 of the Act and that it was _ either 
barred or execution in respect of it was 
null and void. Now, without expressing 
any opinion at the present moment with 
regard to the scope of the words debt 
and liability” as used in S. 3. it seems to 
me that the appeal must fail on a very 
simple ground. The liability in respect of 
which protection is accorded under Act is 
a liability to which the holder of the pro¬ 
perty or his heir is subject.If the proprie¬ 
tor is not the holder of the property which 
is the subject of the present, suit then 
he clearly does not come within the bar 
under S. 3 and other connected sections of 
the Act. Gan it be said that in the pre¬ 
sent case the proprietor was the holder of 
the property in suit? In order to be the 
bolder of the property, he must be either 
possessed of or entitled in his own right 
to the property. In the present case, eo 
far back as 1909, it was declared by a com¬ 
petent Court that the proprietor was not 
the owner in his own right of the pro¬ 
perty in suit but that he was in posses¬ 
sion as a trespasser. 

The judgment of 1909 was affirmed in 
1911 by the appellate Court and finally in 
1914 by the High Court. In these circum- 
stauces it seems to me impossible to say 
that the proprietor was the holder of the 
" property which is now in suit,within the 
meaning of the Act, and if he was not the 
holder of the property, clearly he is out¬ 
side the scope of the Act so far as this 
action is concerned. Therefore, thedecree- 
holder is competent to proceed to execute 
bis decree against the proprietor, notwith¬ 
standing the bar containedin S. 3, Encum¬ 
bered Estates Act. It may be said, in fact 
it has been arauod, that the decree can 
only be executed against the proprietor 
and that the manager, if he is in posses¬ 
sion, is in possession, as an independenb 
trespasssr. Mr. Kulwanb Sahai on behalf 
of the respondent says that it will serve 
his purpose if he is given a decree against 
the proprietor alone; and that he will 
adopt his own remedy against the mana¬ 
ger or any other person who may resist 
the order directing delivery of possession 
to be given to the decree holder. The order 
therefore which we will make, is that the 
decree of the lower appellate Court will be 
modified to this extent: The name of the 
proprietor will be restored as judgment- 
debtor and the name of the manager, 
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which was substituted by the learned 
Judicial Commissioner, will be expunged. 

The appeal is decreed in this modified 
form, but the appellant will pay the costs 
of the respondent, as he has accepted the 
position of guardian of the proprietor in 
all the proceedings since his name was 
substituted by the Judicial Commissioner. 

It is not necessary in the view that we 
have taken of the case to examine the 
judgments of the Calcutta High Court 
which have been referred to above but if 
it were necessary to consider the scope 
of the words **debt and liability * as used 
in S. 3 and connected sections of the En¬ 
cumbered Estates Act, we would be in¬ 
clined to say that these words, having 
regard to the scope and scheme of the 
Act. mean pecuniary debt and pecuniary 
liability and that the decision of their 
Lordships reported in Jagdis Chandra 
Deo Dhabal v. SatrughanDeo Dhabal (2) 
and Raja Satrughan Deo Dhabal v. 
Raja Jagadis Chandra Deo Dhabal (3), 
where the meaning of the words is extend¬ 
ed to cover contractual liability relating to 
the property is one which does not com¬ 
mend itself to us. We think that their 
Lordnhips have taken too wide a view, 

Atkinson, J. —I concur. 

V.s./r.K, Decree modified. 
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Chapman and Atkinson, JJ. 

Uahabarat Dutta —Appellant. 

V. 

Surja Kanta De —Respondent. 

Misc. Civil Appeal No. 2-lGof 1917, de¬ 
cided on 8th February 1918 against an 
order of Dist. .Tudge, Manbhum, D./-l2bh 
September 1917. 

(a) Civil P. C. (1908), O. 21,R. 57—Sale 
set aside for reason other than default on part 
of decree-holder—Attachment obtained prior 
to first sale revives to support second ap¬ 
plication for execution—No fresh atlach- 
naent is necessary. 

Where a •’ala is sab aside for any reason other 
than default on the part of the decree-holder, the 
atiachment, which has been obtained prior to 
the first sale being set aside, revives to support a 
second or subsequent appiication for execution 
and no fresh attachment is necessary. In other 
words, once an attachment is properly and le¬ 
gally obtained and the property attached is put 
to sale and the sale is afterwards set aside, the 
antecedent attachment revives and by reasfon of 
its revival supports a second application for leave 
to issue execution, unless the ground upon which 
the sale was set aside was default on the part of 
the deeree-holdoc. IP G02 0 1^ 
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(b) Civil P. C, (1908), O. 21. R. 57—Parlies 
at variance as regards valuation of property 
— Court must decide matter in judicial manner. 

Obiler diciitin ,—When the parties are seriously 
at issue with regard- to the valuation of the pro¬ 
perty offered for sale, it is the duty of tho Court 
to go iuto the matter and determine the value in 
a judicial manner. [P 600 C 2] 

Abanz Bhusan Mukerjee —for Appel¬ 
lant. 

Noresh Gnandra Sinha —for Respon¬ 
dent;. 

Atkinson, J. —This application, by 
way of miscellaneous appeal and revision, 
comes before us from the order of the Dis¬ 
trict Judge of Purulia, dated the 12bh of 
September 1917. It is necessary shortly 
to state the facts for the purpose of con¬ 
sidering the legal question which arises for 
determination. On the 19th of August 
1912, tho plaintiff obtained a money de¬ 
cree jointly against the defendant and 
others and on the 8th of October 1912, a 
portion of tho defendant’s property was 
attached, namely, a house in which the 
judgment debtor resided. On the 16th of 
May 1916, the judgment-debtor's house so 
attached was sold in execution of the de¬ 
cree. On the 27th of May I9l6, an ap- 
plioitiou was made to set aside the sale 
and the Subordinate Judge, before whom 
the application came, dismissed the ap¬ 
plication on the 29th of July 1916; and 
on the lOb h November 1916 there was an 
appeal from tho order of the learned Sub- 
ordinate Judge. The sale was set asiJe 
by an order of the Appellate Gourt on the 
ground that the valuation had not^ been 
properly ascertained and stated in the 
sale proclamation. Subsequently a fresh 
application for leave to issue execution 
was presented and the same property was 
again offered for sale. With regard to 
this application two objections are urged. 

One is that the second application for 
execution was illegal, inasmach as there 
had nob been a second abtacbment of fcbe 
judgment-debtor's property; that the first 
attachment lu\d expired or elapsed^ and 
that before a second execution could issue 
there must be a new and fresh attaoh- 
raenb of tho property in suit. The se¬ 
cond ground taken was that the valuation 
had been improperly stated. We are only 
concerned in this appeal with the first 
contention r>ut forward by the learned 
Vakil for the defendant judgment debtor, 
namely, whether or not the first attach¬ 
ment expired and could nob bo revived by 
reason of the order of the Appellate Court 


settiug aside the sale. No case has been 
cited before us to justify the proposition 
put forward by the learned Vakil for the 
juigment-debtor. There seems to be a 
great deal of authority strongly in favour 
of the view that the mere setting aside of 
a sale does revive an antecedent attach¬ 
ment and that it becomes unnecessary to 
issue a second attachment, and that a 
second execution can issue based upon the- 
prior attachment made, before the sale 
was set aside. It is necessary bo consider 
what the law and the practice was before- 
O. 21, R. 57, was enacted. 

Prior to that time there was a doubt 
as to whether in the case of an applica¬ 
tion for execution being dismissed for de¬ 
fault of the decree-holder the anbeoedent- 
abtachmonb was revived to suppoH a se¬ 
cond application for execution. O. 21^ 
R. 57, has set that doubt at rest, because- 
it expressly provides that where default- 
is made by the decree-holder and the ap¬ 
plication for execution is dismissed by 
reason of such default, that then the- 
attaohment which has been made ceases 
to be of any force. In the present case, 
however, no default on the part of the- 
decree.bolder can be relied upon and the 
ground upon which thesstle was sot aside 
was not by reason of any default on the 
part of the decree-holder, bub by reason 
of theOourb nob having performed its 
in a judicial way, namely, having failed 
to assess the value of the property upon 
a right principle. The learned Judge in 
the lower Appellate Court has relied upon 
Shiam Lai v. Roshan Lai (U for the 
purpose of showing that when the parties 
are seriously at issue with regard bo the 
valuation of the property offered for sale, 
it is the duty of the Gourt to go into the 
matter and determine the value in a 
judicial manner. With that view we 
agree; bub as the matter does not ex¬ 
pressly arise for our decision, it is un¬ 
necessary to do more than to express our 
concurrence witli the opinion of the 
learned Judge. What we have to con¬ 
sider in this case is the law with regard 
to the question whether upon the sotting 
aside of a sale the antecedent attachment 
is revived so as to support a second ap¬ 
plication for execution. 

In Gunno Singb, v. Muddan M.6)ianr 
Siztgh (2) it is distinctly laid down that 
where an attachment is once legally ob- 

1 flouT) 85 I. O. 230. 

2 \V R (Gap) 26, 
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tained it revives upon the reversal of the 
sale in execution. The learned Judges 
who decided that case were Loch and 
Norinan, JJ., and it is desirable to quote 
one or two passages from their Lordships’ 
judgment; at page 23 their Lordships say; 

'‘After considering the subject in all its bearings 
as put before us by the Pleaders of either party, 
we coroe to the conclusion that the effect of the 
later Sudder Court’s decision of the 2‘2ud of 
November 1857 was Quly to declare the sale to be 
null aud void, but without prejudice to the at¬ 
tachment or other procecdiugs in executi a which 
had heed rightly and legally performed. We 
think that, by the setting aside of the sale, the 
parties were simply remitted to the position in 
which they stood immediately before the sale, and, 
therefore, that the attachment must bo deemed 
to have revived." 

Their Lordships then refer to a case of 
the Privy Council and quote from the 
judgment of their Lordships of the Privy 
Council a passage which seems to roe to 
be very importaut. It runs as follows:- 

"It would bo contrary to general principles and 
a senseless addition to all the vexations and delay 
in the course of procedure to hold that, when fo^ 
any reasou,satisfactory or not, the execution of a 
final decree in a suit fails or is set aside, and the 
proceeding as regards that execution are taken 
off the file, the whole suit is discontinued there¬ 
by, and tbo further proceedings for the same 
purpose are to bo considared as taken in a new 
suit." 

Having quoted the above passage from 
the judgment of the Privy Council their 
Lordships proceed : 

‘‘And we think that, were it otherwise, great 
injustice would be done to the judgment creditor. 
For what is tbo position ha would find himself 
in on the reversal of a .sale, if .all the steps ho 
had properly tak^n in exocntion were to go for 
nothing? It would be this. The creditor, after 
publicly attaching the property and thereby 
declaring to all the world that ho bad made it 
legally liable for the satisfaction of his debt, and 
taking every necessary step for the sale of the 
property, would find, in the event of the sale 
being sot aside for some flaw in the proceedings 
with which he had nothing to do and over which 
he bad no control, that a third partv, a stranger 
to him, had, with the view of assisting the judg¬ 
ment-debtor to set aside the sale, purchassd from 
the judgment-debtor the whole or a part of the 
property, and ou the reversal of the sale holds 
him at arm's length and tells him: ‘True, you 
made this property legally liable for your debt; 
butowiugtoa flaw in tbo subse<juent proc’cding, 
the sale was invalid; I took atlvantige of this 
defect, purchased the property, assisted in getting 
the sale reversed, and now you must look else¬ 
where than to this property for the satisfaction 
of youc claim’." 

These observations apply with equal 
force to the facta of tliis case. They 
clearly indicate the view which tlieir 
Lordships took with regard to the revival 
of an attachment where a sale is sot 
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aside in an execution proceeding. Like¬ 
wise the law will be found stated in 
Gossai'/i Mujiraj Pooree v. Deen Dyal 
hall (3). In that case Phear. J., a most 
distinguished and able -Tuclge, stated as 
follows: 

‘‘At the time he attached (i. e., the properties),, 
then his judgment-debtor had tbo rights of a 
mortgagor over it according to the very case of 
the present plaintiff.s, i. e., be had an equity of 
redemption which it was competent to defen¬ 
dant 1 to sell after attachment. The attachment 
remained in being, and a sale of part of the pro¬ 
perty was held in December 18C8. That sale 
was afterwards set aside on the ground of irregu¬ 
larity by a decree of the High Court. But ob¬ 
viously, as we think, the setting aside of that 
sale for irregularity under the circumstances 
which occurred did not displace the attachment. 
The property was still left in the condition of 
attached property and liaulc to be sold under 
the attachment if the judgment-creditor went 
regularly to work for that purpose." 

So also Id Mahomed Warris v. Pitam- 
bur Sen (4) the learned, Couch, C. J., 

dealing with this matter said: 

‘ ‘A suit was brought and tbo plaintiff obtained 
a decree establi.sbiug his right, namely a right 
to attach tbo property showing that the ordci 
for the release of the property from attachment 
was improper. The effect of that decree must 
be to revive the attachment, or rather not to 
revive the attachment, but to sot aside the order 
of release which had ber'n made, and therefore 
to make the property still subject to the attach¬ 
ment, to restore the state of things that had 
been disturbed by the order of release." 

Although the term ‘release’ is used in 
that decision, its principle applies to the 
facts of the case before us. Another 
authority to which I desire to refer in 
this connexion is Aziz Bux v. Kamiz 
Fatima Bibi (5). In that case their 
Lordships were considering whether or 
not the case before them was within the 
provisions of O. 21, R. 57, and their 
Lordships there decided that the parti¬ 
cular act by reason of which the sale 
was set aside in that case was not one 
due to the default of the decree-holder 
aud that R. 57, O. 2L only had applica¬ 
tion to a case in which a sale is sot aside 
or the proceedings in execution are dis¬ 
missed by reason of the default of the 
drcreo-holder. Accordingly tliey held in 
that case that inasmuch as the proceed¬ 
ings were dismissed or sot aside not by 
reason of default of the decree-holder, 
that therefore the prior attachment re¬ 
vived upon the sale being set aside. So 
far as wo liave been able to trace the 

(3) [1873] 20 W. R. 19. 

(4) [1874) 21 W. U 415. 

(5) U912] 34 All. 490=15 1. 0. 49. 
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authorities, it is quite clear that the law 
and practice has always been that where 
a sale is set aside for any reason other 
than default on the part of the decree- 
holder, the attachment which has been 
obtained prior to the first sale being set 
aside revives to support a second or sub¬ 
sequent application for execution and no 
fresh attachment is necessary. 

In Woodroffe’s Code of Civil Procedure 
there is a passage at p. 963 which says 
that; 

“revival of execution proceedings will not revive 
the attachment so as to prejudice the rights of 
strangers who have in the interval acquired an 
interest in the property.” 

The only authority cited for this propo¬ 
sition is Sasirama Kumari v. Jileherbon 
Khan (6). This was a judgment of Mooker- 

jee and Coxe, JJ., but that case, in our 
opininon, is essentially different in its 
facts from the present one. That case 
dealt with an attachment before judgment; 
and it seemstousahatdiffereob considera¬ 
tions apply to an attachment before judg¬ 
ment and an attachment after judgment 
and decree. Moreover, so far as far as 
we can see, what that case decided was 
that no attachment shall revive «o as to 
prejudice a third person, and that an itself 
clB^rly < 3 istiDguishes that cas6 from tho 
one now before us. 

We are of opinion that once an attach¬ 
ment is properly and legally obtained and 
Che property attached is put up to sale, 
■ind the sale is afterwards set aside that 
then the antecedent attachment revives 
and by reison of its revival supports a 
second application for leave to 
oution, unless the ground upon which the 
sale is set aside is default on the part of 
ithe decree-holder. For these reasons we 
are of opinion that the learned Judge was 
riabt in arriving at the conclusions at 
which ho has arrived and that he very 
properly dismissed the judgment debtor s 
objections. Accordingly we dismiss this 
appeal with costs. The Rule which was 
issued in this matter (namely Civil 
Revision No. 299 of 1917) is also dis- 

.charged. 

Chapman, J. I agree. 

v.s./r.k. Appeal dismissed. 


(6) CiyiiJ 9 
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CHAMIEB, 0. J. AND Sharfuddin and 

Chapman, JJ. 

Emperor 

V. 

Mathura Prasad and another — Ac¬ 
cused. 

Criminal Ref. No. 1 of 1917, Decided 
on 12bh March 1917, by Disb. Judge, 
Mozafferpur. D/- 2l9b December 1916. 

Legal Praclikioners Act?(18 of 1879)^ S.^14 
—Misconduct—Mukhtear removing petition 
of complaint and substituting another 
place without complainant's consent is guilty 

of gross misconduct. ,, , i 

Where a Mukhtear conspired with a Magistrate » 
Pesbkar to remove from the Court a petition o! 
complaint which had been fllM bv the complain¬ 
ant and which charged the Peshkar with com- 
pUcitv in a certain offence, and to substitute 
therefor without the consent of the complainant 
another petition which omitted the charge against 

the Peshkar : 

Held: that the Mukhtear was ii 

misconduct under S. 14. [P 604 O IJ 

Sultan Ahmed —for the Crown. _ 
Pugh, Haribhusan MuUerjee and Bajen- 

dra Prasad — for Accused. 

Judgment—This case comes before 
us upon a report made by a Subdivisional 
Magistrate under S. 14. Leeal 
tioners Act. 1879. regarding the 
of two Mukhtears named 
and Naravan Prasad. The Magistrate 
finds that they have been guilty of pro- 
fa=i 9 ional misoonducfc. m ^hat they «on- 
spired with the Magistrate 3 Peshkar to 
remove from the Court a petition of com¬ 
plaint which bad been filed by one Mam 
Dasadh and which charged the Peshkar 

with complicitv in a carbiin offence and 
to substitute therefor without the consent 
of the complainant another petif.on which 

omitted the charge against the Peshkar. 
The findings of the Magistrate have been 
challenged by Mr. Pugh and Mr. Han 
Bhusan Mukerji who have aPP^f-f®® 
this Court on behalf of the Mukhtears, 
but after careful consideration of ^be evi¬ 
dence recorded by the Magistrate and the 
arguments addressed to us we are of opi¬ 
nion that the findings of the Magistrate 

are correct. 

It is proved that Mani Dusadb. having 
been severely beaten by several 
went to the Oollecborate Nazir^ and told 
him about the affair. The Nazir told one 
Durbal, who appears to be a tout, bo bake 
Mani to the hospital, bub Durbal b^k him 
first to the Mukhtear Mathura Prasad. 
A complaint was drafted by Mathura Pra- 
sad in which the Peshkar was accused ot 
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having ordered Mani to be beaten by the 
other accused, but the name of the Pesh- 
kar was not entered in the column pro¬ 
vided for the names of the accused. The 
petition was faired out by the Mukhtear’s 
brother and is Ex. 1. It is common 
ground that Mathura Prasad advisad Mani 
not to make any charge against the Pesh- 
kar. Mathura Prasad says that he agreed 
and that the alteration which now ap¬ 
pears in Ex. 1 was made then and there. 
Mani says that he did not agree. We 
think that there can be no doubt that 
Mani’s account is correct. Mathura Pra 
ead refused to sign the petition as the 
Peahkar was his friend and told Mani 
to get the petition filed by soma other 
Mukhtear. Mani went to the Court and 
got the petition signed by the Mukhtoar 
Narayan Prasad. Mani says that after 
making it over to the Peshkar (the Magis¬ 
trate was not in the Court then) he went 
outside the Court and lay down in the 
porch and that the Peshkar with the peti¬ 
tion in his hand, and both the Mukhtears 
and some others went to him and offered 
Rs. 10 bo cub his (the Peshkar's) name 
out of the petition. Mani says that he 
refused and they went away. We are in¬ 
clined to think that this incident has 
been overcoloured, bub we see no reason 
to doubt that an effort was made to in- 
duce Mani to agree to the petition being 
altered aul that he refused to agree. At' 
or about this time a fresh petition of com¬ 
plaint (Ex. B) was drawn up vvhich is on 
the lines of Ex. 1, but omitted all men¬ 
tion of the Peshkar. The stamp on Ex. 1, 
which had been punched, was removed 
from Ex, 1 and affixed to Ex. B and the 
latter was signed by both the Mukhtears. 
Harayan Prasad for some unexplained 
reason told Durbal that Mani’s petition 
had been changed. Durbal passed on the 
information to Sukhram, Mani’s son, and 
Durbal with Sukhram went and told the 
Nazir. Soon after that the Nazir met 
Mathura Prasad, who had a petition in 
his hand. 

The Nazir looked at the petition and 
after obtaining some kind of explana- 
tion from Mathura Prasad returned the 
petition to him. Immediately after that 
Durbal came up with Sukhram and 
snatched the petition out of Mathura 
Prasad’s hand. It proved to be thesecond 
petition, Ex. B. That petition was ulti¬ 
mately presented by Mani to the Magis¬ 
trate. Meanwhile the Peshkar had put 


up the original petition, Ex. 1, with a 
report which runs as follows : 

“One of the complaints the stamp of which 
was punched w^ lost from the place where the 
puach is made. An inquiry was being made for 
this when Babu Mathura Prasad, Mukbtear. pro¬ 
duced the complaint without stamp on it saying 
that be has got this from one Durbal Paudey, a 
tout who had taken away the stam p and attached 
it to another complaint which was brought to 
him for signature.” 

The body of Ex. 1 has been altered so 
as to exculpate the Peshkar, but the origi¬ 
nal words are merely crossed out and can 
be read quite easily, The alteration is 
initialed by Mathura Prasad and the 
petition is signed at the foot by Mathura 
Prasad besides being signed by Narayan 
Prasad. We have already rejected Ma- 
thura Prasad’s story tha^he made the 
alteration at his bouse and we have no 
doubt that the alteration was made after 
the petition was filed by Mani. The 
second petition, Ex. B, as already ex¬ 
plained, exculpates the Peslikar but the 
Peshkar’s name has been added to the 
list of accused persons. The signature of 
Mathura Prasad has been struck out and 
an attempt has been made to obliterate 
the signature of Narayan Prasad. Ma¬ 
thura Prasad says that he dictated the 
second petition at the instance of Durbal 
who said that there were too many altera¬ 
tions in the first one and that he, Mathura, 
signed it, but crossed oud his signature 
immediately after making it because be 
found that tlis petition bore a punched 
stamp. Narayan Prasad denies that be 
never signed that petition. Both state¬ 
ments are clearly false, though it is not 
certain how, when and where ^.lathura 
Prasad got an opportunity of scratching 
out his signature or Narayan Prasad got 
an opportunity of obliterating his signa¬ 
ture. Bub it seems that Durbal and Sukh- 
rain allowed the Nazir to take the peti¬ 
tion, Ex. B, into his office and there is 
some evidence that Narayan gob hold of 
it there. The Nazir and the Peshkar seem 
to have been on bad terms with each 
other and the former was probably only 
too pleased to find that the Peshkar was 
likely to get into trouble. It is not un¬ 
likely that the Nazir allowed both Mukh¬ 
tears to withdraw their signatures as ho 
did not svish them to get into trouble. 

On the evidence there can, wo think, bo 
no doubt that Ex. 1 was handed over to 
the Peshkar in Court without the altera¬ 
tion which'now appears in it: that the 
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Peshkar finding f.hsfc he was accused of 
taking part in the beating of Mani ap¬ 
proached the two Mukhtears; that an at¬ 
tempt was made to inducOyMani to with¬ 
draw the charge against the Peshkar. Mani 
refused and Mathura Prasad then made 
the alteration in the petition and ini¬ 
tialed it and also signed the petition. 
Then it was seen that the plan was a had 
one and E:?. B was drawn up and the 
court-fee stamp transferred to it. When 
Durbal anatclied Ex. B away frona Ma¬ 
thura Prasad, the latter returned the 
original petition Ex. 1 to the Peshkar 
who promptly put up a report that it 
had been removed from the Court by some 
one and that Mathura had produced it 
saying that he had obtained it from Dur- 
hal. The object of the report was ob¬ 
viously to turn the tables on Durbal, who 
had caught Matliura Prasad with Ex. B. 
It is quite clear that neither Narayan 
Prasad nor Mathura Prasad had received 
any authority from Mani to draw up a 
fresh complaint and that both the Mukh¬ 
tears acted as they did with full know¬ 
ledge that ^hey were doing wrong and 
with the object of screening the Peshkar. 
'Both were guilty of gross noiaconduefc 
while acting as Mukhtears. We direct 
that the certificates of both be cancelled 
and tliat both be debarred ftora further 
practice. 

V.S./u.K. y[nkhtears' certificates 

cancelled. 
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Roe akd Jwala Prasad, JJ. 
Bochai Mahton — Judgment-debtor— 
Appellant. 

V. 

Isri Jaji — Decree-holder — Respon¬ 
dent. 

Misc. Appeal No 166 of 1917, Decided 
on 12th June 1818, against order of Dist. 

Judge. Darbhanga, D/- 9th June 1917. 

(a) Civil P. C. (1908), O. 21, R. 54—Attach* 
ment—Object is to keep properly in tact for 
possible purchaser. 

The primary olijcct of au attachment is that 
pending the sn'le the right of the jndgmeot-debtor 
iu llie proportv sbal) be kept intact for the bo- 
ncfitof any possible Durchaser. [P G05 O 1] 

(bj Execution — Attachment—Consent to 
attachment — Effect of. 

Consent to attachment means only that the 
owner rf the prop rty attached accepts the limi¬ 
tation put upon his right to alienate the property 
pendinerLbe littacbmcnt. [P 005 C IJ 

(c) Civil P. C. ( 1908 ),S. 47—Exparle decree 
against defendant—Defendant consenting to 
attachment pending re-hearing of case—Suit 


decreed—Plaintiff applying for sale—Objec¬ 
tion by defendant that holding was net 
transferable and he had no saleable interest 
it—Court holding that bolding could not be 
sold but right, title and interest of judgment- 
debtor could be—Order is appealable— 
Whole question in contorversy was whether 
judgment-debtor had any right in holding— 
Judgment-debtor is not estopped form ob¬ 
jecting to sale. 

Plaintiff obtaioed an ezparte money decree 
against the defendant. The latter applied fora 
re-bearing of the case and pending the re-heat¬ 
ing consented to the attachment of an occupancy 
holding belonging to him. The case was again 
decreed against the defendant and the plaintiff' 
applied to have the decree executed by sale of 
the attached holding The defendantjobjected that 
the bolding was not transferable and that he bad 
no saleable interest therein. The Munsif held- 
that tbe holding could not bo sold but that the- 
right, title and interest of the judgment-debtor 
could be sold. On appeal the District Judge held) 
that tbe defendant having consented to the at¬ 
tachment was estopped from objecting to tbe 
S&I 6 * 

Held : (1) that (be Jfunsif’s order was appeal- 
able; (2) that it was idle for the bluneif to put- 
up to sale tbe right, title and interest of the 
judgment-debtor when tbe whole question before- 
bim was whether the judgment-debtor had any 
right, title or interest in tbe bolding at all. ^ (3)’ 
that tbe defendant was not estopped from object¬ 
ing to the sale by tbe fact that he had consented 
bo the attachment, [P 605 0 IJ 

Sivaiiarain Bose for Sharoshi Charan 
Mittra —for Appellant. 

Hasan Jan —for Respondent. 

Roe, J.— {9th January 1918).—Inthi» 
ease the respondent before us held a money 
decree obtained ex parte against the ap¬ 
pellant. The appellant bad applied for a 
re-hearing of his case and consented pend> 


ing tbe re-hearing to an attachment of an 
occupancy bolding which, it is now al¬ 
leged, was not transferable by custom. 
On the case being again decreed against 
the appellant, the respondents applied to- 
have the decree executed by sale of the 
attached holding. Tbe appellant objected 
on the ground that he had no saleable 
interest in the bolding. Tbe learned 

Munsif dealt with this objection in the 

following w'ords: , . 

“The defendant consented to the Kasht lana 
in question to be attached in this very suit. There- 
is uo evidence of transferability of occupancy 
holding. So the holding itself cannot be solo. 
But tbe right, title and interest of tbe judgment- 
debtor will be sold.” 

On appeal to tbe District Court the 
learned Judge found in efl'ect that tbe ap¬ 
pellant having consented to the attach¬ 
ment was estopped from objecting to the 
sale. He therefore directed that the hold¬ 
ing be put up to sale. The date of hia 
order being 30th June 1917, an appe® 



1918 


Patna 605 


Ghand^adhaei V. Tipan Prasad Singh 


■was filed to this Court on 3rd July 1917, 
It appears that i)ending the appeal to the 
District Judge the property was actually 
sold on 14th March 1917. On 30th June 
1917 an order was made by the learned 
Munsif refusing a further objection to the 
sale that the valuation had been wrongly 
made and on 7th July the sale was con¬ 
firmed. 

The judgment-debtor now appeals to 
this Court. It is contended, firstly, that 
the order of the Munsif is not appealable. 
This, so far as the Calcutta Court was 
concerned, was definitely decided in 
Majed Hossein v. Eaghubicr Choiodhry 
(1), Gahar Khalipa Bipari v. Kasi 
Muddi Jamadar (2); and in Wahi- 
dv.nnissa v. Dip Narain Pershad (3) it 
was assumed that an appeal would lie 
against an order such as the one before 
us. Upon the merits of the case we are of 
opinion that it was idle for the Court of 
the Munsif to put up to sale the right, 
title and interest of the judgment-debtor 
when the whole issue before him was— 
Has the judgment-debtor any right, title 
and interest at all ? It was merely an un¬ 
necessary postponement of a certain litiga¬ 
tion to allow the property to go up for 
sale with the question undecided, and in 
regard to the order made by the learned 
Judge we cannot conceive how consent to 
attachment can amount to estoppel of the 
objection to sale. Consent to attachment 
means only that the owner of the pro¬ 
perty attached accepts the limitation put 
upon his right to alienate the property 
pending the attachment. The learned 
vakil for the respondent argues that the 
only possible object of attaching tl.e pro¬ 
perty was tliat it might ultimately be 
sold. But in this suggestion he has omit¬ 
ted to note the fact that the primary ob¬ 
ject of an attachment is that pending the 
sale the right of the judgmont-debtor 
therein shall be maintained intact for the 
|beriefit of any possible purchaser. We 
|Canaot see that any estoppel has arisen in 
jthe case. It is necessary that the ques- 
jtion whether the judgment-debtor had any 
right, title and interest in the property 
should be investigated before the sale 
takes place. 

^ We therefore remand the case for a de¬ 
cision upon this issue. Is there in the 
vi^age^n which this holding is situate any 

(1) [1900] 27 Cal. 187. 

(2) [1900] 27 Cal. 415. 

(3J [1910] 1 P. L. .J .400—35 I. C. 873 (F13]. 


custom whereby such a holding is trans¬ 
ferable ? The record should be returned 
with the finding of this issue before the 
IstMarch. It is contended as a last re¬ 
sort by the respondent that any order we 
may pass upon this appeal will be in- 
fructuous inasmuch as the sile hasalready 
been effected. On analogy with the case of 
Wahiduniiissa v. Dip Narain Pershad 
(3) we are not at present inclined to take 
that view. The matter will however be 
considered when the issue returns from 
the Court below- 

Finding: — -On remand the learned 
District Judge found that “there is a cus¬ 
tom in the locality according to which 
holdings are transferred without reference 
to the landlords, the purchasers subse¬ 
quently obtaining recognition from the 
landlords by paying a salami.” The ap¬ 
peal was then heard by Roe and Jwala 
Prasad, JJ, on 12bh June 1911. 

Judgment. — {l'2th Jane 1918).—On 
the facts found by the learned District 
Judge we have no doubt that there does 
exist a custom of transfer in this village, 
the salami paid in each case being merely 
a mutation-fee. The appeal is dismissed 
with costs both of this hearing and of the 
hearing upon which the case was remand¬ 
ed. 

v.Si'R.K. Appeal dismissed.. 
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Roe, T. 

Chandradhari Singh and others —Ap¬ 
pellants. 

V. 

Tipan Prasad Singh —Respondent. 
First Appeal No. 56 of 1916, Decided 
on 7th March 1917. 

Court-Fees Act. (1870), S. 7 (4) (c) ana 

Sch. 2, Art. 17, (1) — Creditor of ostensible 
ov/ner attaching properly—Suit by real owner 
for release of property—Court fee payable 
is Rs. 10 — Ostensible owner if made party 
and possession prayed for against him then 
valuation in S. 7 (4) (c) applies 

Whare the plaintiff's property is att ichod at 
the instance of a creditor of its ostonsibla o.vuor 
and the plaintiff asked only for the release cf 
his property from attachment, the court-fee pay¬ 
able would be Rs. 10 under Sch. 2, Art. 17 (1), 
Oourt-Peos Act. 

If tliQ ostensible ov/ner is also joined as a party 
to the suit and a prayer is made against him for 
recovery of possession, the court-fee payable would 
be calculated upon the value of the 'property in 
accordance with S. 7 (4) (c) of the Act 

If in such a suit the plaintiff is defeated aud ho 
prefers an appeal ho must pay court-foes on the 
value of the property plus Rs. 10 for declaration. 
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If tbe plaintid succeeds in the suit and an ap* 
peal is preferred by the .defendants, the ccutt- 
fce to be paid inus^ be regulated by a considera¬ 
tion of the relief sought in appeal. 

If the attaching creditor appeals the court-fee 
payable would be Rs. 10 only. 

If the ostensible owner appeals, the court fee 
payable would be tbe ccurt-fee calcul»i1ed uoon 
the vilue of t.l.e property. [P COG 0 1] 

Order—I ha\© heard the learned 
Government Advocate and Mr. Ganesh 
Datt Singh on this question. The rule in 
the?e cases may be stated as follows: 

Where a plaintiff asks only for the re¬ 
lease of his property from attachment 
after a claim made by him in respect of 
that property has been rejected, thecourt- 
feetf payable are to be calculated in ac¬ 
cordance with Sch.2, Art. 17, Cl. (l) and 
bxed at Rs. 10. If the ostensible owner 
is joined as a party to the suit and a sug¬ 
gestion made in the plaint that that os¬ 
tensible owner is in wrongful possession 
of the property and a prayer made for res- . 
toration thereto, the court fee payable on 
that prayer being a prayer for a relief 
consequential to the declaration, must be 
calculated upon the value of the property 
in accordance with S. 7 (4) of the Act. 

If the plaintiff is defeated he must again 
pay court fees upon the value of the pro- 
peity plus Rs. 10 for the declaration. 
But if the plaintiff is successful, the 
court fee to be paid must be regulated by 
a consideration of the relief sought in ap¬ 
peal. If the attaching creditor only ap¬ 
peals the relief sought is against the de¬ 
claration only. The court-fee payable by 
him would be Rs 10 only. If the ostensi- 
ble owner appeals tbe court-fee payable 
would be the court-fee calculated upon 
the value of the property.. The court.fee 
nayable in the case before me is therefore 

ixed at Rs. 10. The Registrar may take 
such steps as are warranted by the Code 
for recovet y of the deficit court-fee not 
paid by the successful plaintiff. 

v.S./b.k. Order accordingly. 
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Roe and Imam, .JX. 

Harihar Prosati— Plaintiff—AppeUant. 

V. 

Genai Lai and another —Defendants 
Respondents, 

Misc. Civil Appeal No. 40 of 1<J17, De¬ 
cider! on llHb November 19i7, from order 
of Aodl. Sub Judge, Moiighyr, D/- 5ih 
Fef'7 narv 1917. 

C.v l p; c. (5 of 1908), O. 22. R lO-Irte- 
rest «et*ried to in R. 10 must be one which 
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will be affected—Court has discretion to 
add party— Deliberate delay is ground for 
rejecting application for addition of party. 

The interest contemplated in 0. 22, R 10, is 
any interest which will be vitally affected by the 
suit. I'he addition of a party however to a suit 
under that rule is a matter within the discretion 
of tbe Court. Where a plaintiff is guilty of deli¬ 
berate delay in applying for tbe addition of a 
party, tbe Court may in the exercise of its cis- 
cretioD, reject the application. IR 606 0 2l 

Hajenrira Prasad —for Appellant;. 

Ram Prasad —for Respondents. 

Roe, J. —This appeal arises from an 
order of the Subordinate Judge ol Mon- 
ghyr refusing the application of a plain¬ 
tiff to add certain parties to the record 
and to amend the plaint. This plaint 
was filed in 1914. The application which 
has been refused was filed in 1917. Th& 
plaintiff’s cause of action is an execution, 
sale upon a certificate. His case is that 
the party upon whom the certiBcate was 
served was not in fact tbe bolder of the 
property but had fraudulently obtained 
entry of his name in the Colleotorate 
registers. He alleged that he bad never 
been dispossessed of the property and 
sued merely for a declaration that the 
certificates of sale did not pass any title. 
In para. 7 of the written statement it 
was definitely stated by the defendants 
that the property in suit had been and 
was still in possession of Mr. Holloway, 
Manager of tbe Manjhaul concern. Three 
years after the filing of this written state- 
rnent the plaintiff applied to the Court to 
bring Mr. Holloway upon tbe record m 
accordance with the provisions of O. 22, 
R. 10, and to give leave to amend the 
plaint by the inclusion of a statement to 
the effect that since the institution of the 
suit Mr. Holloway had dispossessed him, 
ana the addition of claims for recovery of 
possession and mesne profits. 

Though we may accept the argument 
that the view taken in Ram Kumar Lai 
Bhagat v. Raja Muku7id Saki{u was that 
the interest coutempled in O. 22, R. 10, 
is any interest which will be vitally 
affected by the suit, it is clear that the 
addition of parlies under O. 22, K. ^0, is 
a matter within tbe discretion of the 
Court. We find it impobsibie to say, 
having regard to the deliberate delay by 
tho plaintiff' in ii.uUiug this application 
for the addition ol a party, that the 
learned Subcrdiuato Judge v»as exercising 
his discretion inteii. pei aieiy ir reiuamg 
it. The rti-mi8>al ol ihis appeal hoes ^ 

"l. 1 RE J £Uu=i.& X O 
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injustice to the plaintiff. No evidence 
has been recorded. The court-fees paid 
on the suit as fiamed were Bs. 10 only. 
It is still open to the plaintiff either to 
withdraw his suit against the defendants 
now on the record with permission to 
bring a fresh suit in the form in which 
be now wishes to amend his plaint, or to 
bring a fresh suit forthwith against the 
lessees of those defendants and to ask 
that this new suit be tried with the ori¬ 
ginal suit. I would dismiss this appeal 
with costs. Hearing fee one gold mohur. 

Imam, J. —I agree. 

V.s./r.k. Appeal dismissed, 
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Eoe A^D JwAEA Prasad, JJ. 

Janki Kuer —Applicant. 

V. 

Kukur Dusadh and others —Opposite 
Parties. 

Civil Bevns. Nos. 202, 219 to 222 of 
I9l7, Decided on 11th January 1918, 
from decismn of Special Judge, Cham- 
paran. 

Civil P. C. (5 of 1908), S. 115 — Law in res« 
pact of discretion wrongly inunciated — In¬ 
admissible evidence allowed or evidence mis¬ 
understood— These errors do not involve 
question of jurisdiction and S. 115 does not 
apply. 

SeciioD 115 does nut apply to cases wbere the 
law enunciated by tbe lower Court is wron? with 
rt gard to the discretion vested in it or where the 
evidence adduced was inadmissible or was mis- 
uoderbtood, inasmuch as all those aie errors 
aflectiDg II erely the result of tbe cogitaticn of 
tbe Cs^urt upon the facts submitted to it : they 
are not errurs invulviug any question of jnrisdic* 

LP 603 C H 

P. Kennedy and Baikuntha Nalh 
I'ditlra —for Applicant. 

Hari Bhushan Mukerji, for Amhica 
Prasad Upadhya, liajender Prasad, 
2rtt‘huan Kath Sahai and Krishna 
Sahoy —for Opposite Parties. 

Judgment. — These 6ve cases arise 
from a decision of the Special Judge of 
Chaiuiaran uj on appeals from the Assis¬ 
tant hettlemecit Otlicer decreeing in a 
modified form suits for enhancement of 
rent upon holdings held under the Bettia 
Baj. The appl;caDb before us is the 
Court of Wards acting for the Bettia Baj. 
Ihe grounds taken in revision are that 
the limitations pub by the Special Judge 
Ufion the erihaLcenienfc applied for weie 
bastd upon an aiilawfulexeici^e of the dis- 
Creiicn \ested in him hy S. a6, Ben. Ten. 
Act, The learned Judge in dealing with 
iLeae oases considered, fiisiiy, ibe ais- 
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parity between the prices of staple food- 
crops for tbe ten years immediately prior 
to the application for settlement of rent 
and the prices of those crops during the- 
ten years immediately prior to that- 
period. He ascertained that if the dis¬ 
parity alone be considered, the Raj was 
entitled to an enhancement of 4^ annas 
in the rupee, but in view of the fact that 
the disparity was an abnormal disparity, 
considered that it would be unfair to giv& 
an enhancement of 4^ annas, and there¬ 
fore gave an enhancement of three annas 
only. Objection is taken to this line of 
reasoning on two grounds, firstly, that 
under S. 32 it must be taken that tho 
legislature had considered, before settling: 
periods of ten years as tbe periods to bo 
compared, all possibility of abnormal 
rises and falls in specific years. It is 
argued that tbe ten years’ rule was in¬ 
serted after full consideration by tho 
legislative Council and that the discre¬ 
tion vested in the Judge under b 85 was 
nob meant to extend to a modification of 
the provisions of S. 32. It is pointed 
out in this connexion that S. 32 itself 
makes provision for any abnormal rise 
or fall by giving tbe Court power to- 
select any period of ten years it chooses 
as the period to be comparad with the 
period immediately prior to the suit. 

The second ground taken upon which 
fhe proceedings of the Judge should be 
set aside is, that tho whole basis of the 
argument that the latter years were ab¬ 
normal years is based, firstly upon evi- 
denco not legally admissible, and secondly 
upon a complete misunderstanding of 
that evidence. With regard to both 
these points we are of opinion that S. 115, 
Civil P. C., does not apply. It may be 
that the law enunciated by tlie learned 
Judge was wrong with regard to the dis¬ 
cretion vested in him. It may be that 
the evidence adducid was inadmissible. 
It may be that it was misunderstood. 
But these are all errors atleciing merely 
the result of the cogitation of the learnen 
Judge upon the ’facts submitted to him. 
They aie not errors involving any ques 
sioo of jurisdiction. This seems to us to 
have been the view taken in AIaditavrav 
Ganeshpant Oze v. Gulailkai LaUu- 
bhai ( 1 ) and the date of that decision 
indicates that tho interferences with the 
decisions of tlio Courts below quoted in 
J , Xj. li . 18 Bo mba y find not tho ajjproval 

1. (IS'jyj 16 Jijiu 177. 
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of fcbo Divisional Bench responsible for 
the latter decision. The latest case upon 
the point is Balakrishna Udayar v. 
Vasudeva Aiyar (2), in which at p. 53 
(of 22 C. W. iV.) their Dortships of the 
Judicial Committee held that the section 
is not directed against conclusions of law 
or fact in which aquestion of jurisdiction 
is not involved. It is to be noted fur¬ 
ther that in Sajivan Mahto v. Gtdah 
Ghand Lai (3) the Hon’ble the Chief 
Justice was of opinion that the decision 
of the District Court‘upon a point of law 
was manifestly erroneous. He declined 
to interfere on the ground that no appeal 
lay, and contented himself with pointing 
out the error of the District -Court in 
order that a similar error might not be 
committed in future. In the case before 
us we are not prepared to discuss the 
question whether there was any error 
of law in the decision of the Special 
Judge, but must draw attention to the 
danger of an implied promise to the ten¬ 
ants of the estate contained in the judg¬ 
ment before us. The learned Judge says: 

“I may stata here that I propose to follow this 
decision ia all future appeals from the Battiah 
Subdivision, whether or not the Assistant Settle* 
raeut Officer may have stated the case as he 
has done in the present judgment, unless special 
reasons for departing from it are made out. 
The rt-ascDS given for the present decision are of 
general application, and it would not be fair 
that decisions should vary because one Assistant 
Bettlemont Officer states the same case differently 
from another. If Second Appeal No. 13 of 191G 
were now before me I should decide it differently 
on this 

Tho Oourfc of Wards naturally antici¬ 
pates that the special reasons referred 
to in this passage must be reasons not 
hitherto advanced. We have no doubt 
that this is not the true meaning of the 
passage. Inasmuch as no appeal lies from 
tho judgment of the Special Judge, we 
are conhdant that all further appeals 
will bo heard upon their merits, and the 
arguruonts on tho points urged again con¬ 
sidered. Tho learned Judge has been 
moved to change his opinion already in 
one direction. It may bo that on further 
concideration ho may bo moved to change 
it in another. We may note for instance 
that there is said to be authority for the 
proposition that Government publications 
are not admissible in evidence. This is a 
point which should be considered before 
■quotations are allowed from adrainistra- 

■ "2. A 1 11 1917 P U 71=10 Mad 793=40 I C 
050 (P O). 

3 , (1916) 1 P L J 409=35 I C 678. 


tion reports. Further it is said that the 
Court of Wards will be able to put before 
the Court at the next hearing Ogures 
which will show that it is possible to 
divide the 30 years for which price lists 
have been kept in this province, into not 
less than twenty successive decennial 
periods. If it is shown as'the result of 
the comparison of twenty successive de¬ 
cennial periods that the tendency in any 
given direction has been steady, it can 
no longer be said that ‘there is in the 
conditions of any one period anything 
abnormal. These points no doubt will 
be regarded as special reasons for recon¬ 
sideration of the judgment now before 
us. For the reasons sbited the appli¬ 
cations fail and are rejected with costs, 
two gold moburs in each case. 

v.s./r.K. Applioations rejected* 
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Chamier, C. J. and Sharpctddin, J. 

Mahadeo Pahan — Plaintiff — Appel¬ 
lant. 

% 

V. 

Bissessar Bam and another —Defen¬ 
dants—Respondents. 

Letters Patent Appeal No. 46 of 1916, 
Decided on 6th January 1917, aginst de¬ 
cision of Muliiok, J., in Second Appeal 
No. 2810 of 1914. . _ 

Decree—Selling a.ide—Coinpromne—Suc¬ 
cessor of Judge cannot set aside decree sim¬ 
ply because it refers to properly not subject 
matter unless for fraud or collusion. 

Apart from fraud or collusion a Munsif has do 
jurisdiction to s^t aside a decree passed by one 
of his pcedocessors merely because that deer^ 
ombodied a comoromiso which went beyond and 
was intended by all parties to go beyond the 
laods in dispute in the suit. llr 609 U IJ 

Pan Guru Saran Prasad —for Apfpel- 


lant. 

Aiul Krishna Boy —for Respondents. 

Judgment.—This appeal against the 
decision of Mullick, J.. in Second Appeal 
No 2810 of 1914 arises out of suit No. 
1263 of 1912 in the Court of the Munsif 
of Ranchi. In that suit the appellant 
before us was the plaintiff. He prayed 
for a declaration that a decree passed by 
a previous Munsif of Ranchi in suit No. 
441 of 1908 —Bissessar Ram v. Mahadeo 
and others—on 11th December 1908, was 
illegal and should be set aside as having 
been obtained oollusively and fraudulent¬ 
ly. The allegations of collusion and fraud 
have been negatived by the findings and 
may bo disregarded. The decree which 
the appellant sought to have sat aside 
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was onB passed upon a compromise made 
between himself and one Bissessar. The 
compromise went beyond the. property 
in dispute in the suit and amongst other 
things contaiued an admission on the 
part of Mahadeo that certain lands in¬ 
cluding plots Nos. 827,831 and 834, were 
in the possession of the defendant Bisses- 
ear and his son Sukhan and that he, Maha¬ 
deo, had no claim to those plots. The al¬ 
legations of collusion and fraud having 
been negatived, it is clear that Suit 
No. 1263 of 1912 should bo dismissed. 
The present Munsif of Ranchi has obvi- 
ously no jurisdiction to set aside the 
decree passed by one of his predecessors, 
merely because that decree embodies a 
compromise which went beyond and was 
intended by all parties to go beyond the 
land in dispute in the suit. It may be 
that the Munsif who tried the suit of 
1908 should not have incorporated in his 
decree those portions of the compromise 
which did not relate to the lands in dis¬ 
pute before him but that does not entitle 
the present Munsif of Ranchi to set aside 
the decree. In my opinion the judgment 
of Mullick, J., so far as it directs the dis¬ 
missal of Suit No 1263 of 1912, is obvi¬ 
ously correct. Letters Patent Appeal 
No. 46 of 1916 must therefore be dis¬ 
missed with costa. 

v.s./r.k. Appeal dismissed. 

A. I. R. 1918 Patna 609 ( 1 ) 

Mullick and Thornhill. JJ. 

Mahanand Missir —Objector—Appel¬ 
lant. 

V. 

Dasrath Missir and another —Appli¬ 
cant and Objector —Respondents. 

First Appeal No. 204 of 1917, Decided 
on 24th .Tune 1918, from order of Dist. 
Judge , Shahabad. 

Hindu Law-Guardianship—Minor mem¬ 
ber of joint family—Guardian cannot be 
appointed in refpect of minor's property 

■No guardian can be appointed in respect of the 

property of a mmor who is a member of an un- 

divided Mitakehara Hindu family; 25 All. 407, 

(r, 0 .),Foll. [P 609 C 2 ] 

Permeshwar Dayal—lor Appellant 

Ganesfe Singh—ior Respondents. 

Mullick, J.—It appears that the lear- 

the appel- 

lant, Mahanand Missir. guardian of the 
property of the minor Ambika Missir on 
condition that he gave security. At the 
same time the learned District Judge ap. 
pointed one Dasrath Missir guardian of 
1918 P/77 & 78 


the person of the minor. Since the order 
of the District Judge, Dasrath has died 
and consequently, so far as the guardian 
of the person of the minor is concerned, 
the offioe is vacant: but it is contended 
on behalf of Mahanand Missir, who ap¬ 
peals to us, that the order appointing a 
guardian in respect of the property of the 
minor was illegal inasmuch as the minor 
was a member of an undivided Mitak- 
shara family and had no separate pro¬ 
perty of his own. This contention is cor¬ 
rect: see the judgment of their Lordships 
of the Privy Council, GharituUah v. 
Khalak Singh (1). The order therefore 
appointing Mahanand Missir as guardian 
of the property of the minor will be set 
aside. So far as the guardianship of the 
person is concerned, Dasrath being dead, 
no orders are necessary. 

Thornhill, J .—I agree. 

v.s./r.k. _ Order s et aside. 

1. (1903) 26 All 407=30 I A 165 (P'C)^- 


A. I. R 1918 Patna 609 (2) 

Dawson-Miller.G. j. AND Mullick. J. 
Latafat Hussain —Appellant, 


V* 

Kaliker Nand Respondent. 

Letters Patent Appeal No. 92 of 1917, 
Decided on 4th March 1918, from deci¬ 
sion of Atkinson, J. 


Record of Rights — Effect of entry—En¬ 
tries in two consecutive records — Party 
aggrieved can ask for declaration in respect 
of second record only. 

Where there are two consecutive finally pub¬ 
lished Record of Rights, it is competent to a 
party aggrieved by the second to ask for a decla¬ 
ration in respect of the second record without 
first displacing any prejudicial entries in the 
first record [PCllOl] 

Where there was an entry in the Record of 
Rights prepared in 1888-89 against the plaintiff 
and then again there was a similar entry in the 
record prepared in 1906: 

Held: that the entry in 1906 was fresh inva¬ 
sion of the plaintiff’s right, so that the plaintiff 
was entitled to sue for the correction of the re* 
cord within six years of the second entry. 

[P 611 C 2; P 612 O 1] 
Muhammad Mustafa Khan and Amir 
Hossain —for Appellant. 

Muhammad Tahir—ior Respondent. 




Ist and 3rd party defendants made an 
objection before a Settlement Officer con- 
ducting a settlement under Ch, 10 
8 of 18t5, to the effect that the lands' in 
suit, measuring an area of 18 biehas S 
cotbahs 16 dhurs had been wrongly re 
corded as the lakhiraj estate of the plain 
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tiffs. The objectors succeeded before the 
Settlement Officer, and on 12tb January 

1906 a final record was publisbea contain¬ 
ing entries ir accordance with the Settle¬ 
ment Officer’s decision. On 11th January 

1907 the suit out of which the present 

appeal arises was instituted 'before the 
Munsif of Purnea, for a declaration that 
the entries in the finally published record 
•with regard to the lands in suit were 
incorrect. The suit was decreed by the 
Munsif, but was dismissed on appeal by 
the District Judge on 30th November 
1908. There was then *a second appeal 
to the High Court of Calcutta, with the 
result that the case was remanded to the 
District Judge for a decision upon the 
merits. I have to explain here that the 
District Judge who disposed of the case 
on 30th November 1903 was of opinion 
that no civil suit for a declaration, such 
as had been given to the plaintiffs by 
the Munsif, would lie and that the pro¬ 
per remedy of the plaintiffs was by 
way of an application under S. 106. 
Ben, Ten. Act, for the settlement of 
a dispute to the revenue officer. The 
High Court of Calcutta held that this 
position of the law had been misconceiv¬ 
ed by the learned Judge and that a suit 
in the civil Court would lie to declare 
that the entries in the finally published 
record were incorrect. When the case 
went back to the District Judge on re¬ 
mand, the decree of the Munsif was con¬ 
firmed. 1 , . 

The learned District Judge found that 

in regard to 9 bighas lO cottahs 16 dhors 
of the land in suit the plaintiff’s had 
established a title by purchase made in 
1885, shewing that this area was part of 
the lakhirai estate of one Mr. Beaufort. 
As regards the remainder of the land the 
learned Judge found that the plaintiffs 
had been in adverse possession for more 
than 12 years and that they had, at the 
time that the finally published record of 
1906 was published, acquired a complete 
title as against the de fenrlants- Against 
this decree of the learned District Judge 
a second appeal was again preferred to 
the High Court. That appeal came before 
a learned Judge of this Court sitting 
alone for the hearing of second appeals 
and the learned .Judge of this Court, dis¬ 
agreeing with the learned District Judge 
dismissed the whole suit on the ground 
that it was barred by limitation. It ap¬ 
pears that an issue on the question of 
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limitation was raised in the Cotirfc of thtf 
Munsif, hut there was no distinct finding 
upon it. In the Court of the Distriofi 
Judge who last beard the case it wad 
raised somewhat faintly, and the learned 
Judge came to the conclusion that as the 
suit had been brought *within 12 years of 
the disposal of the objection case before 
the Settlement Officer in 1905 the suife 
was within time. The learned Judge of 
this Court however has gone upon a dif¬ 
ferent ground and in order to consider 
bis objection to the plaintiffs’ suit it is 
necessary to take it in two parts. With 
regard to that portion in respect of which 
the plaintiffs have established their title 
by purchase from the 4th party defen¬ 
dants, the learned Judge finds that in 
1888 or 1889 a survey and settlement 
under Ch, 10-, Bengal Tenancy Act, ae it 
then stood was rmde by a Revenue Officer 
and that in the course of that settlement 
the land in dispute was recorded as be¬ 
longing to the patni tenure of the first* 
party defendants in Mauza Cbandi Katwa- 
and that it was in the actual possession 
of the second party defendants as occu¬ 
pancy raiyats. In the opinion of the 
learned Judge of this Court the plaintiffe 
having failed to bring a suit to correct 
the entry in the finally published settle¬ 
ment record of 1688-89 within six years- 
of publication, it is no longer competent 
to them to bring a suit for a declaration 
that the record of 1906 is wrong. 

Tbs contention is that as the prayer in 
the present suit substantially involves a 
correction of the record of 1688 89, the 
plaintiffs cannot be indirectly allowed to 
obtain a declaration which is barred by 
the law of six years’ limitation. Now 
this raises the question as to what is tho 
precise scope of the present suit. The 
present suit does nob in any way concern 
itself with the entry in the Record of 
Rights published in 1888 89. It in terms 
only seeks for a declaration that the re¬ 
cord of 1905 6 is incorrect. S. 111-A of 
the present Bengal Tenancy Act clearly 
confers the right to the plaintiffs to ob¬ 
tain a declaration in the terms of S. 42, 
Speciho Relief Act. Is there anything 
in the law which compels the plaintiffs 
to ask for a declaration in respect of the 
previous record before they can obtain 
the reliefs they now seek? The learned 
•vakil for the respondents before us has 
been unable to show any direct authority 
in support of his contention* but he has 
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suggested that the case of Akbar Khan 
V. Turaban (l) is authority {or the pro¬ 
position that in the present case time 
began to run against tbe plaintitfs upon 
the publication of the first record. I 
have carefully examined this case and I 
can find nothing in it which supports 
tbe general proposition that where there 
are two consecutive finally published 
Records of Rights, it is incompetent to 
a party aggrieved by the second to ask for 
a declaration in respect of that second 
record without first displacing any pro- 
judicial entries in the first record. On 
the contrary this case is authority for 
tbe proposition that a plaintifi' seeking a 
declaration is entitled to sue upon each 
successive invasion of his right, and the 
learned Judges of the Allahabad Court 
cite with approval two other judgments 
of their Court recognizing this principle, 
namely, Haiti Bakhsh v. Harnam Singh 

(2) and Robert Skinner v. Shankar Lai 

(3) . The same principle has been re¬ 
cognized in this Court in Brij Bihari 
Singh V. Sheo Shankar Jha (4) and 
Ramji Ram v. Sadhu Saran Lai (5). In 
each case it must be seen whether the 
invasion upon which the plaintitt's seek 
to base their cause of action was in fact 
an invasion or not. In Akbar Khans 
case (l) above cited their Lordships of 
the Allahabad High Court dismissel the 
suit on the ground that where an aiverse 
entry was made in 1«95 in a settlement 
record and the plaintiff in 1903 failed to 
get that entry corrected by the Revenue 
Olficer, such subse.iuent f.iilure did not 
constitute a fresh invasion of his right. 
Rut that is not the case here. Here it is 
clear that in 1906 a- fresh invasion of the 
plaintifis right occurred. X'hey may have 
had a number of reasons for not pursuing 
their roinedioa in respect of the previous 
entry. 

The entry did not create or extinguish 
any rights. It did not affect their title. 
It is found that they were in possession 
and there was no reason whatsoever why 
they shonld put the law in motion, for 
an owner in possession is nob bound to 
sue upon every challenge to his rights. 
On the other hand in 1906 if they were 

1. (1009) 81 All 9 = 1 I G 557. 

2. a« '8) AWN 215. 

8 (1909; 31 All lOn. =1 10 55G. 

4. (1917) 2 P L J 124 = :19 I C 85. 

5. fl9l7j 2 P L J 493=41 I C 11. 


of opinion that it was to their advantage 
to rebut the presumption created by the 
entry adverse to them, then although 
that entry in terms repeated the contents 
of a previous entry, there does nob seem 
to be anything in the law which debars 
them from counting time from the date 
of the second entry. It is admitted that 
the suit is within the period of limita¬ 
tion under Art. 120 if time began to run 
from 12bh January 1906. Tbe caseja 
nob similar to Amir ud-Din v. Saidur 
Rahman (6), where it was held that a 
plaintiff cannot by changing the form of 
his suit count a fresh period of limitation 
if in fact the real object of his suit is to 
obtain a declaration such as is contem¬ 
plated by S. lll-A,Ben. Ten. Act. That 
case has no bearing on the facts of the 
present case. Therefore if the plaintiffs’ 
title is nob extinguished and it being in 
possession they were nob called upon to 
bring a suit to declare their possession, 
then I see no reason why they should not* 
be allowed to get a declaration that tbe 
Record of Rights of 1906 was incorrect. 
The learned Judge of this Court has 
relied upon the case of Reves v. Butcher 
(7). That case followed Hempv, Gar¬ 
land (8). Both those cases were based 
upon an English Statute of Limitation in 
regard to tbe recovery of debts the pay¬ 
ment of which had been contracted for in 
instalments. 

It was held that if the contract was that 
upon the failure to pay any instalment 
the whole debt would become due, then, 
if the creditor omitted to sue wit-bin the 
six years allowed l^y statute from the date 
of the first default his remedy to recover 
nob only the instalments but also the 
whole debt would be barred. Art. 75 
present Limitation .Act, has made a slight 
change, but it also recognises the princi¬ 
ple that omission to bub for the first 
default within bhestabutory period would 
ordinarily render thecreditor incompetent 
to recover the whole debt. That prin¬ 
ciple has no bearing upon the case before 
U8.^ Here time began to run against the 
plaintifis upon the publication of each 
record, that is to say, upon each invasion 
of their right, and they do not seek to 
violate the principle that time must run 
from tbe earliest moment. So far there- 

6. (1910) 1 P L. J 73=35 I 0 433 

7. 11891) 2 Q B 509. 

8. (1483; 4 Q B 619. 
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^ore as that half of the land in suit which 
'has been found to be situated within the 
plaintiffs’ purchased lakhiraj estate is 
concerned, the suit is within time and the 
decision of Atkinson, J. is, in my opi¬ 
nion wrong. There remains the other 
half of the property. The position in re¬ 
gard to this is that the District Judge 
finds that the plaintiff’s obtained posses¬ 
sion in 1885 and that although the land 
is situated within the revenue paying 
mauza of the first party defendants, the 
plaintiffs have by adverse possession ac¬ 
quired a complete title. It is contended 
by the defendants that as that title 
matured not later than 1897, the plain- 
tiffs were bound to bring a suit within 
six years of 1897 in order to obtain a de¬ 
claration that they had acquired a pres¬ 
criptive title by adverse possession. 

It is therefore urged that as the present 
suit was brought in 1907 it is out of time. 
Now it is quite clear that the plaintiffs 
were not bound to bring any suit at all 
for a declaration that they had acquired 
a prescriptive title. Their suit in 1907 
was for the purpose of dispelling the 
cloud which threatened their title in the 
shape of the entry in the Record of 
Bights of 1906. I see no reason why 
they should not be entitled to a declara¬ 
tion under S. 42, Specific Relief Act; for 
being in possession all that they could 
demand was a mere declaration The 
learned vakil for the respondents is un¬ 
able to cite any authority which requires 
every person who has acquired a title by 
adverse possession to bring a suit for a 
declaration that he has acquired 
title. So far as the entry of 1888-1889 
is concerned, the plaintiffs had nob a 
that time perfected their title and con¬ 
sequently the entry, so far as it shewed 
the title of the first pavty^ defendants, 
•was correct and the plaintiffs were not 
competent at that time to bring any suit 
for a declaration regarding the correct¬ 
ness of that entry. Here the cause of 
action in respect of the entry in the Re¬ 
cord of Rights clearly arose when the re¬ 
cord was finally published in 1906, The 
result, therefore is that with regard also 
bo this second half of the land in suit the 
bar of limitation does nob apply and the 
plaintiffs, having brought their suit with¬ 
in six years of the publications of the 
Record of Rights of 1906. are well with- 
in time. The result is that the judgment 
of the learned Judge of this Court will be 


set aside and the appsal decreed with 
costs in all Courts. 

Dawson-Miller, J. —I agree. 

v.S./b.k. Appeal allowed. 
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Chapman and Atkinson, JJ. 

Jagdish Narain Prasad Singh and 
others —Plaintiffs—Appellants. 

V. 

Marbans ,Narain Singh —Respondent. 

Civil Miso. Appeal No. 271 of 1916 
Decided on 29bh June 1917 from a deci¬ 
sion of Sub Judge, Patna, D/-24th July 
1916. , J. 

Civil P. C. (1908), o. 9. R. 9 — Order dll- 
missing petition to restore suit dismissed for 
default is not appealable. j o 

No appeal lies from an order passe.^ under 
R. 9, dismifsing a petition to restore suit dis¬ 
missed for default. [P618 01J 

Ganesh Dutt Singh and Surendra 
Mohan Das —for Appellants. 

Oangadhar Das and Sivanandan Bay 
—for Respondents. 

Atkinson. J. —This appeal oomes before 
US at the instance of the plaintiffs. It 
appears that the plaintiffs instituted a 

suit on 27th June 1914. Various appli- 
cations were made by the plaintiffs (or 
time pending the date appointed for the 
final disposal of the suit Th® suit was 

ripe for hearing on 22nd April 1915. An¬ 
tecedent to this date the plaintiffs had 
obtained time on four separate applica¬ 
tions specified in O. 14. 15. 16 and 17. 
On the date appointed for final disposal 
of the suit, the plaintiffs were not present. 
Their names were called cub several times 
within the precincts of the Court, and 
the learned vakil who appeared on behalf 
of the appellants stated to the Court that 
he had no instructions. The vakils for 
the defendants were in attendance before 
the Court and the learned Subordinate 
Judge dismissed the suit for default of 
appearance. From that order there was 
no appeal. On 20bh August 1915 the 
plaintiffs filed a petition before the bub- 
ordinate Judge seeking to sab aside the 
order of dismissal of the suit and praying 
for the restoration of the case. An appli¬ 
cation by way of petition for time for the 
hearing of the aforesaid petition came 
before the learned Subordinate Judge on 

January 1916. and the learned vakil 
„ the plaintiffs attended before the 
curb and stated that he had no inatruo- 
ons. The defendants were duly repre- 
mted before the Court and aocordingiy 



1918 


Bankby Behary V. Emperor (Mullick, J.) 


fche application was dismissed with costs 
to the opposite party. On 24th July 
1916 the learned Subordinate Judge dealt 
with the application which had been 
made to him underO. 9, R. 9, Civil P. O. 
He set out fully the history of the case 
and the facts that had been established 
before him and he declined to grant the 
prayer set forth in the petition, and from 
that order this appeal has been taken by 
the plaintiffs. 

It is argued by Mr. Das who appears on 
behalf of the defendants that no appeal 
lies, inasmuch as this is not an order dis¬ 
missing a suit within the meaning of O. 43, 
R. 1, 01. (c), Civil P. C; it is an order 
merely interlocutory in character and not 
an order dismissing a suit. Various 
authorities have been relied upon in sup- 
port of that proposition, namely, the 
cases cited as Jang Bahadur v. Mohadeo 
Prosad (1) Ningappa v. Oangawa (2), 
Ghasiti Bibi v. Abdul Samad (3), Charu 
Chandra Ghosh v. Chandi Oharan Roy 
(4). All these cases appear to bedirectly in 

point; and in addition they are fortified 
by tlie decision of two members of this 
Court to the like effect reported as Ram 
Nandan Prasad v. Ramchandra Prosad 
(6). Mr. Das refers us to S. 141, Civil 
P. C., which enacts that the procedure 
provided in the Co^e in regard to suits 
shall be followed, as far as it can be made 
applicable, in all proceedings in any Court 
of jurisdiction. But Mr. Das contends 
that that section does not confer a sub¬ 
stantive right not otherwise given by the 
Code. Much stress is laid upon the fact 
that in S. 104, Civil P. 0. it is expressly 
declared what orders shall be appealable 
and no. others. Now the order made in 
this matter under O. 9, R. 9, is not within 
the category of orders against which an 
appeal lies as provided by S. 104, Civil 
P. 0. No appeal would lieunder S. 141, 
Civil P. C.. having regard to the line of 
authority which had laid down what is 
the proper interpretation of O. 43. R. 1, 
01. (c), which applies to this case, and 
inasmuch as the order in this case was 
not an order dismissing a suit, but merely 
an order dismissing a petitioti to restore 
the suit, no appeal lies, We therefore on 
^is ground dismiss this appeal witli 

1. (1001) .SI Cal ‘20?! 

2. 10 Bjin 1.S3. 

3. '1907) 29 All 51G. 

4. (1916) 27 I C 402. 

6. /1917) 42 I 0 613. 
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costs. We allow one set of costs mea. 
sured at three gold mohurs to be paid to 
the clients represented by Mr. Das. 
Chapman, J. —I agree. 
v.s./r.k. Appeal dismissed. 

A. I. R. 1918 Patna 613 
Mullick and Thornhill, JJ. 

Bankey Behary Singh and others —Ac¬ 
cused—Petitioners. 

V. 

Emperor- —Opposite Party. 

Criminal Revn. No. 167 of 1918, Deci¬ 
ded on 5th June 1918, from order of 

Sess. Judge, Monghyr, D/- 12 April 1918. 

(a) Criminal P. C. (1898). S. 537—Warrant 
initialled but not fully signed by Magistrate 
is not illegal—Irregularity is curable. 

A Magistrate is guilty of gross carelessness in 
not signing his name in full on a warrant, but 
that iu itself is not an illegality which would 
vitiate the arrest. It is a mere irregularity co¬ 
vered by S. 637. [P 614 C 1, 2] 

(b) Criminal P. C. (1898), S. 77—Police 
Officer directed to make arrest need not be 
described by name in warrant. 

Section 7Y merely directs that a warrant shall 
bo ordinarily directed to one or more police ofli- 
cers. lb does not require that the name of the 
Police OlScer to whom a warrant i.s in the first 
instance directed should be inserted iu the war¬ 
rant a>< well 83 his desiguatiou (.P 614 C 1,2] 

(c) Criminal P. C. (1898). S. 80 —Omission 
to explain contents of warrant to accused 
does not invalidate arrest. 

All that S. 80 requires is that the accused 
shall have reasonable opportunity of knowing on 
what charge he is being arrested and before 
what Court he is to appear, so that ho may take 
steps for arranging for bis defence. The omis¬ 
sion on the part of the constable to c^cplain to 
the accused the particulars of the warrant after 
Fbovving him the warrant would not invalidate 
the arrest. LP 615 C 1, 2] 

Syed Uasan Imam and Gour Chandra 
Pal —for Pebibioners. 

Manohar Lai —for the Crown. 

Mullick, J.— The petitioner Banke 
Behari Singh has been sentenced under 
S. 353, I. P. C., to rigorous imprisonment 
for three months and a fine of Rs. 30 and 
under S. 224, I. P. C., to a concurrent 
term of rigorous imprisonment for three 
months. Tlie petitioners Jagdip Singh, 
Umedi Singh and Sawkhi Singh have 
been sontencei under Ss. 225 and 353, 
I. P. C., to concurrent terms of rigorous 
imprisonment for three months each. 

The case for the prosecution is that a 
warrant was directed by the Deputy 
Magistrate of Mongbyrto the Sub-Inspec¬ 
tor of Lakhi Serai for the arrest of Banke 
Behari Singli on a charge under S. 420, 

I. . 0. There was in the warrant a 


1918 


Banket Bbhart v. Bmpekob (Malliok, J,) 


614 Patna 

direction that if the accused gave bail 
binoself for the sum of Rs. 100, then he 
was to be directed to appear before the 
Deputy Magistrate on 7th November 1917. 
That warrant was directed by the Sub- 
Inspector of Lakhi Serai to a constable 
named Ram Saran, who alleges that be 
arrested Banke Behari Singh opposite the 
door of one Jehal Singh on 23rd Novem¬ 
ber 1917. Banke Bihari Singh maintain¬ 
ed that no warrant had been issued 
against him and after some conversation 
the constable proceeded to take him to 
the bouse of one Jbagru Singh, so that 
the accused might execute a bail bond. 
On the way to Jhagru Singh’s house it is 
alleged that the remaining petitioners as¬ 
saulted the constable and knocked him 
down-and that Banke Behari Singh in the 
course of the struggle picked up the con¬ 
stable’s pugri and tore it to pieces and 
there after escaped. It is necessary to state 
that Banke Behari Singh was subsequently 
tried for the substantive offence for which 

the warrant was issued and was acquit- 
ted. 

Now there was an appeal against the 
convictions and sentences before the Ses¬ 
sions Judge of Monghyr. who declined to in 
terfere. and hence the present application 
for revision to this Court. The main 
point urged before us to day is that the 
warrant was illegal and therefore no 
offence under Ss. 353, 224 and 225 could 
have been committed. The first ground 
upon which the warrant is attacked is 
that in the first part of it the Deputy 
Magistrate has only affixed his initials 
although in the concluding part, which 
relates to the taking of bail, he has signed 
him narns in full. Reliance is placed upon 
S. 75, Criminal P. C. and on tbe case of 
Abdul Gafur v. Queen Empress (l) So far 
as that case is concerned, it does not sup¬ 
port the contention of the learned vakil, 
for in that case the principal reason for 
bolding the arrest to be illegal was that 
the contents of the warrant had not been 
explained to the accused before his arrest 
and that the accused had not had a 
chance of seeing the warrant and reading 
it. In ray opinion the Deputy Magistrate 
was guilty of gross carelessness in not 
signing his name in both places in the 
warrant, but that in itself is not an il¬ 
legality which, in my opinion, vitiates 
the arrest. S. 537. Criminal P. C., ex¬ 
pressly states that where a dccument is 


required to be signed m full and there is 
some defect as to the signature then that 
defect constitutes an irregularity within 
the meaning of this section. Here the 
defect in regard to the signature, is, in 
my opinion, only an irregularity which 
does not affect the validity of the arrest. 

It is urged that that illustration in 
S. 537, Criminal P. O. only relates to a 
case in which the defence to the sub¬ 
stantive charge is that the accused has 
not been properly brought before the 
Court and that it would hot cover a case 
in which the illegality of the warrant 
itself is a fact in issue. In my opinion 
the illustration in the form in which it 
appears in S. 637 does not necessarily 
support such an inference. Tbe defect 
in this case was a defect of minor im¬ 
portance, which really does not go to the 
root of the ca&e. Tbe first point there¬ 
fore fails. The next point is that the 
warrant was not properly directed to the 
Sub.Inspector of Lakhi Serai inasmuch 
as the name of that Police Officer has not 
been specified, and reliance is placed on 
Ss 75, 77 and 79, Criminal P.C., as well 
as upon Form 2, Sch. 5, which gives an 
illustration of the form in which a war¬ 
rant is to be drawn up. 

Now S. 77 merely directs that a war¬ 
rant shall be ordinarily directed to one 
or more Police Officers. It does not say 
that the name of that Police Officer is to 
be inserted in tbe warrant as well as his 
designation. On the other band the sche 
dule no doubt suggests that jDoth name 
and designation are to appear in the war¬ 
rant. S 554, Criminal P. C , on the 
authority of whiob the schedule is framed, 
expressly states that the forms given in 
the schedule are liable to be varied accord¬ 
ing to the requirements of each particu¬ 
lar case. It would certainly be extremely 
difficult to carry on tbe police adminis¬ 
tration of the country if every war¬ 
rant had to be directed by name to a 
Police Officer and upon his transfer it 
were to become incapable of execution 
till the name of some other officer had 
been substituted in his place. 

The learned vakil has brought to our 
notice the case of Durga Tewari v. Baha- 
man Buksh (2), but that case is no autho¬ 
rity for the proposition that the Police 
Officer to whom a warrant is in the first 
instance directed must be directed by 
name and that it will not bo sufficient to 


1. (1696) Q3 Cal S96. 


2. (1900; 4 C W N 85. 
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merely describe him by hia official de- 
sigDation. Id thab case tbe warrant was 
in the first instance directed to tbe Court 
Sub Inspector and the learned Jndges.oC 
the Calcutta High Court did not take any 
objection to the warrant on the ground 
that the Court Sub-Inspector’s name was 
nob entered in the warrant. The ground 
upon which objection was taken was that 
the Court Sub-Inspector had endorsed 
the warrant to another officer and in 
doing 30 omitted bo describe that officer 
by name. The leirned Judges rested 
their decision on S. 79, Criminal P. C., 
which clearly requires that where a 
warrant is directed by the officer origi¬ 
nally entrusted with its execution to 
another officer, the name of the latter 
officer must appear upon the endorsement. 
Here that section does nob apply. There¬ 
fore the second ground taken must also 
fail. The third ground is that the terms 
of S. 80, Criminal P C , were not com¬ 
plied with. Now the constable who made 
the arrest states that when he found the 
accused Banke Behari Singh, he showed 
him the warrant saying that he would 
take bail if it was otfered. Banke Behari 
asserted that no warrant had been issued 
against him. The constable thereupon 
caught hold of Banke Behari’s right hand. 

Now S. 80 requires that the substance 
of the warrant shall be notified to the 
accused and that if the accused deraauds 
it, he shall have an opportunity of read¬ 
ing it himself. I agree with the Courts 
below thab the terms of this section were 
substantially complied with. The con¬ 
struction suggested on behalf of the ap. 
pellaot would on the other hand make an 
arrest practically impossible in the case 
of captures after pursuit or where the 
accused does not understand the arrest¬ 
ing officer’s language. It seems to me 
therefore thab all that the section re¬ 
quires is that the accused shall have rea- 
sonable opportunity of knowing on what 
charge he is being arrested and before 
what Court he is bo appear, so thab ho 
may take steps for arranging for his 
defence. Here the accused had sufficient 
opportunity of reading the warrant itself, 
Tbe warrant was partly in English and 
partly in Hindi and it does not appear 
that any obstruction was offered to his 
getting it interpreted. The omission on 
the part of the constable to explain to 
the accused the particulars of the war¬ 
rant after showiug him the warrant can- 


nob, in my opinion, invalidate the arrest. 
Helianoe is placed upon Abdul Gafur v. 
Queen Empress (l) and Satish Chandra 
Rai V. Jodu Nandan Singh {3), but these 
cases throw no new light upon the point 
and were decided upon facts which es¬ 
tablished that the accused had not had 
a reasonable opportunity of ascertaining 
the contents of the warrant. Therefore 
the third ground also fails. 

Finally it has heed urged that so far 
as Banke Behari is concerned, he did 
nothing which would render him liable 
to conviction for the offence of assaulting 
tbe constable in the execution of hia 
duty. Now the evidence is that Banke 
Behari struggled to wrench himself free 
while the constable was being assaulted 
by the other petitioners and that when 
tbe constable was lying on the ground, 
Banke Behari picked up his pugri and 
tore it up. Upon these facts the learned 
Courts below have held that there was 
an assault within the meaning of S. 353, 
I. P. C.. that is to say, that accused 
by his acts and gestures created an ap¬ 
prehension in the mind of the con¬ 
stable that he would be assaulted. In 
this view of the case the technical offence 
of assault has been proved and therefore 
the conviction under S. 353, I. P. C,, is 
correct. So far as the other petitioners 
are concerned, the assault upon the con¬ 
stable has been conclusively proved. The 
act of the petitioners was unjustifiable and 
lawless and in my opinion the convictions 
and sentences must be affirmed. The 
application is dismissed. 

Thornhill, J. —I agree. 

V.S./r.k. Application dismissed. 

~37(18J9; 2G cal 748. 
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Nawab Choudhry and others —Plain¬ 
tiffs —Appellants. 

V. 

Lok Nath Singh and others —Defen¬ 
dants—Respondents. 

Appeal No. 95 of 1916, Decided on 5bh 
November 1917, from original decree of 
Sub-.Tudge, First Court, Shahabad, D/- 21sb 
March 19 16. 

Limitation Act (1908), Art. 89 —Refusal 
implies refusal on specific demand—Allega¬ 
tion that defendant “ put off ” giving ac¬ 
counts is not such refusal. 

Tbe refusal contemplated in Art. 89 is a defi¬ 
nite refusal. Before a failure to render accounts 
can be accepted as a refusal to roodor accounts. 
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there must be definite evidence that a definite 
demand was made upon a definite date. It is 
insufficient to say that 'demands were made from 
time to time and the iplaintifis were “ put off ” 
by the defendants. “ Put off ” means postponed 
and postponement is by no means tantamount 
to refosal. [P 618 O 1] 

V . Ij. N. Singh and Ambika Prasad 
Upadhya —for Appellants, 

Kulwant Sahay, Siveshwar Dayal and 
Parmeshwar Dayal —for Respondents. 

Roe, J .—The plaintiffs in this appeal 
are aggrieved by a decree of the Subordi¬ 
nate Judge of Sbahabad limiting their 
right to take accounts from defendant 1 
to a period of three years from the date 
of suit. The respondents are aggrieved 
that any decree for accounts should have 
been made against them and have filed a 
cross-appeal. The facts of the case are 
that in November 1902, corresponding to 
the early days of 1300 F. S., the father 
of the principal plaintiff by name Sorab 
Chowdhry in partnership with the prin¬ 
cipal defendant Lok Nath Singh made a 
purchase of an eightannasshare inMauza 
Itaur, vvhioh was 16 miles from the home 
of Sorab Chowdhury but was the resid¬ 
ence of Lok Nath Singh, Lok Nath Singh 
having also pieviously acquired a two- 
anna share in the village. 

Sorab Chowdhry died in 1312. He was 
succeeded as karta of the Chowdhry's 
family by Pargan Chowdhry, who died in 
1320. There was a Cadastral Survey in 
the village from 1318 to 1320. It is the 
case of the plaintiffs that there were 
diflerences of opinion between themselves 
the Chowdhries, and Lok Nath’s family 
which resulted in adeterraination to open 
separate accounts with the raiyats from 
the year 1320. Separate accounts were 
accordingly opened-and it is asserted by 
the plaintiffs that they had in vain at¬ 
tempted to obtain from Lok Nath Singh 
an account of the collections from 1310 
to 1319. Their story is that owing to 
Lok Nath’s residence in the village and 
his possession of the two anna share it 
was thought convenient by Sorab and 
Pargan respectively to entrust the whole 
of the collections of the village to Lok 
Nath, with instructions to him to divide 
the profits equally year after year with 
tho Chowdhries. Having been refused an 
account, the plaintiffs instituted this suit 
within three years of what they alleged 
to be the termination of Lok Nath’s 
agency and claimed an account for the 
whole period of the agency, that is to 
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say, 1310 to 1319. Joined with Lok Nath 
and members of his family in the suit was 
the Patwari BishunLal and the two other 
amlas of the Katcbery. 

The defence to the suit was that far 
from Lok Nath being entrusted with any 
collections in the village it was Sorab 
himself who was entrusted by Lok Nath 
with this collection. It was common 
ground of plaintiff and defendants that 
Bisbun Lai Patwari had no other duties 
but the preparation of the accounts, the 
actual collection being undertaken in the 
absence of a Tahsildar by the proprietors 
themselves. The learned Subordinate 
Judge found as a fact that the agency of 
Lok Nath had been proved, but is of 
opinion that inasmuch as the coustant 
demands for accounts made by the plain¬ 
tiffs from Lok Nath had nob met with any 
response, failure to render' accounts 
must be constrned as refusal, and there¬ 
fore the period of limitation will run 
from the date of the suit. He therefore 
gave a decree for an account for the year 
1319. Against tho decree made there is. 
an appeal and a cross-appeal. 

It is convenient to deal first with the 
cross appeal, for if the cross-appeal suc¬ 
ceeds the main appeal itself must fall te 
the ground. The point in issue before 
us is: Has it been proved that Lok Nath 
Singh was the agent of the Chowdhry 
family 7 The learned Subordinate Judge 
in dealing with this question seems to 
us to have dealt so loosely with the ques¬ 
tion before him as to render his judgw 
meat of very little assistance to us. We 
fully accept tho view that where the 
lower Court has before it witnesses, 
ib has a clearer opportunity of judging 
the rights and wrongs of the case than 
an appellate Court and where ib is shown 
to us that the lower Court has taken 
into consideration all the points bhab 
could possibly have been placed beforn 
it, we should be slow bo disturb tho 
finding of fact arrived at by the lower 
Court. The learned Subordinate Judge 
begins his judgment upon the issue by say¬ 
ing, “Plaintff 1 has one into the witness 
box and examined several witnesses.'*^ 
He goes on to say later: 

“ The plaintiffs bave examined tenants, who 
depose that the collection of the IC-anna sharo 
used to bs made by the defendant.” 

The plaintiff has in fact examined only 
three tenants. It is known that tho 
collections of the village amount to twelvft 
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hundred rupees a* year. The claim for 
accounks covers a period of 10 years. The 
only rent receipts produced by the plain- 
ti,ff8 are three in number, one being serial 
No. 5 of 1311, one serial No. 7 of 1311 
and the 3rd serial No. 1 of 1312. The 
total amount for which Lok Nath has signed 
as acknowledgments on these receipts 
is Rs. 12, plus Rs. 9 plus Rs. 3. Twenty- 
four rupees out of a total due of Rs. 1,200. 
Moreover, in examining the evidence of 
these three tenants we find that the first 
admittedly has litigation with Lok Nath 
Singh, and that the third accuses him of 
having taken possession of his orchard 
and converted it into bakasht land at the 
last survey. Nothing in particular can 
be urged against the second tenant-wit¬ 
ness, but he has produced no rent receipts 
to show that his statement as to collec¬ 
tion by Lok Nath is true. The evidence 
that Lok Nath actually collected the rent 
is extremely vague and unsatisfactory. 
The evidence that any agreement was 
made between Sorab and Lok Nath that 


Lok Nath should collect the rent, is even 
more unsatisfactory. The only persons 
that speak of it are Nawab Ohowlhry.the 
principal plaintiff, and Tribeni Sahai, who 
from 13 20 has been 'appointed to be pat- 
wari for tfie plaintiff. 


On the plaintiffs’ evidence it is ap¬ 
parent that the defendants had practi¬ 
cally no case to answer. All that could 
be said againt them was that as Lok Nath 
had a two-annas share in the village, and 
as Sorab Chowiihry lived sixteen miles 
away from the village, it was by no means 
improbable that some arrangement should 
have been male with Lok Nath for the 
collection of ren^, but there is no proof of 
this fact. On the plaintiffs’ case we are 
bounl to say that such flimsy evidence 
should not have been accepted as proof of 
the issue before the Court. 


The case of the plaintiffs seems, accord¬ 
ing to the learnel Subordinate Judge, to 
have been greatly improved by the dis¬ 
crepancies in the defendants’ evidence. In 
the first place, it is always unsatisfactory in 
this country to prove a man's guilt by cri¬ 
ticising his defence. In the second place, 
the learned Subordinate Judge seems to 
have misunderstood a great part of the 
evidence which he has (juoted from the 
mouth of the defence witnesses. For 
instance, he speaks of the discrepancies 
in the evidence as to whether Lok Nath 


himself collected the rent of his two- 
annas patti as a strong indication of the 
truth of the plaintiffs’ case. The words 
used by the Subordinate Judge are: 

“There is evidence that the defendant 1 him* 
self collects rent in respeet of that share, although 
defendant 1 denies his personal collection some 
witnesses of bis speak to it.” 

We have searched the defence evidence 
in vain for any denial by Lok Nath of bis 
collection of the two annas rent. All 
that the defendant said was that he did 
not collect any rent on behalf of the plain¬ 
tiffs. It may be and probablv is true that 
the learned Subordinate Judge’s criti¬ 
cisms of the evidence of the agreement 
that Sorab should collect the rent is 
justified by the circumstances of the case. 
It is not probable that Sorab, who lived 
sixteen miles away, would have consented 
to undertake the .whole collections of the 
village, nor is it likely that he would 
have been selected to do so in preference 
to a resident proprietor, but that the 
defendant and his witness, the Fatwari, 
have overstepped the mark in stating 
their defence is not sufficient to prove 
that the case against them was a true 
case. It is common ground that Bishuu 
Lai kept the accounts. Bishun Lai has 
been brought on the record as a defend¬ 
ant in the cise He has filed the accounts 
from 13l0 to 1319, and the accounts 
for the years 1310 and 1311 were certainly 
in existence in the years 1908 and 1909, 
in which years they were filed before the 
civil Courts an<l stamped with Court 
seals. Bishun Lai, we have little diffi¬ 
culty in believing, drew u() every year a 
statement of the amounts due to himself 
and to the proprietors, and we note that 
in drawing up these accounts ho toolc 
good care to see that his own interests 
were not neglected. 

The whole series of accounts filed ap¬ 
pear to be genuine and we are satisfied 
that these accounts were made from year 
to year. As to who was responsible for 
the money, the whole record leaves us in 
a state of doubt. It i.s extremely im¬ 
probable that people in the position of 
the Chowdhries would have allowed 
themselves to be defrauded year after year 
of the sum duo to them, as shown in 
these accounts. The story that the ac¬ 
counts year after yeir were refused is on 
the face of it an idle one. .-HI that the 
Chowdhries had to do, was to go to Bish- 
un Lai and ask him to show them the 
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•acconnks. No papers were required from 
Ijok Nath Singh for this purpose. To 
■what extent the plaintids have been de¬ 
prived by Lok Nath of the sums due to 
them or whether Dok Nath was'ever en¬ 
trusted with collecting money on their 
behalf is a point on which we are left 
owing to the vagueness of the evidence, 
in the dark. One thing we do know, and 
that is that Pargan was not a child. He 
was entrusted with the collection of all 
sums due under rent decrees from ten¬ 
ants and he collected these rent decrees 
in a most efficient manner. Upon the 
rent decrees being obtained the tenants- 
judgment-debtors were forthwith per¬ 
suaded to pay the amount into Court. In 
these proceedings Lok Nath Singh took 
no part whatever. When it was neces 
sary that his name should be signed it 
was signed by Jai Bam or by Nawab 
Chowdhry. If Pargan was capable all 
these years of lookiog after himself in 
tbe civil Courts as aginst the raiyats of 
the estate, we can conceive no possible 
reason why he should not be equally capa¬ 
ble of looking after himself as against 
Dok Nath Singh. We have the strongest 
feeling that the case brought by the plain¬ 
tiffs is not a true case. We therefore, 
dismiss the whole suit with coats. 

The cross-appeal must, therefore, be 
decreed. With regard to the appeal it¬ 
self we may say but for the cross appeal 
it would have succeeded. The refusal con¬ 
templated in Art. 89, Limitation Act, is a 
definite refusal. We are entirely in agree¬ 
ment with the rulings quoted before us 
from Chandra Madhab Barua v. Nabin 
Chandra Barua (l), Easin T* 

Baroda Kishore Acharyya Ohaudhury {2), 
Madhusadan Sen v. Bakhal Chandra 
(3). Before we could accept a failure to 
render accounts as a refusal to^ render ac- 
counts, there must be definite evidence 
that a definite demand was made upon 
a definite date. It is insufficient to say 
that demands were made from time to 
time and the plaintiffs were put off by 
their agents. Put off , as we under¬ 
stand it means postponed. Postponement 
is by no means tantamount to refusal. 

The cross-appeal having succeeded, the 
appeal fails, and the appellants must pay 


1 (1P13) 40 Cal 108=18 I 0 735. 

2. (1910) 5 10 1*^6. 

3. (1915) 43 Cal 248=30 I O 697. 
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all the costs in this Court and in the 
Court below. 

Imam, J. —I concur. 

v.s./b.k. Appeal dismissed. 
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Boe and Jwala Prasad, JJ. 

Dhakeshwar Prasad Narain Singh and 
another —Plaintiffs—Appellants. 

V. 

Pookhar Panday and others —Pefen- 
dants—Bespondents. 

Appeals Nos. 1465 to 1471 of 1916, De¬ 
cided on 12bh February 1918, from appel¬ 
late decrees of Disb. Judge, Gaya. 

Civil P. C. (1908). S. 11—Iiaue mutt be 
heard and finally decided. 

There can be no res judicata under S. 11 un¬ 
less the issue was heard and finally decided by 
the Court. The refusal of the Court to determine 
an issue raised in a case does not operate 
judicata in a subsequent suit. [P619 02; P 620 0 2J 

Gangadhar Das and G. D. Singh for 
Appellants. 

Kailash Pati —for Bespondents. 

Jwala Prasad, J.— These appeals 
arise out of suit for rent brought by the 
appellants against the respondents for 
the years 1317 to 1320 Fasli. The claim 
for 1317 and 1318 was bbaoli and naqdi. 
The Subordinate Judge decreed the claims 
in all the suits in part. TBe learned 
District Judge in appeal further reduced 
the claim for the years 1319 and 1320 to 
the amount admitted by the defendants- 
respondents. As regards the claim for 
bbaoli rent for 1317 and 1318, the learned 
District Judge set aside the decree of the 
Subordinate Judge and disoiisaed the suit 
on the ground that the claim was barred 
by the principle of res judicata. The 
plaintiffs have therefore come to this 
Court in second appeal. The following 
oontentions have been raised on their be¬ 
half: (l) that the learned District Judge 
wrongly applied the principle of res judi¬ 
cata to the claim for 1317 and 1318; 
(2) that the learned District Judge should 
not have allowed bhaoli rent for 1319 and 
1320 according to the admission of the 
defendants, but should have allowed the 
amount determined by the Subordinate 
Judge. Tbe amount of naqdi rent allow¬ 
ed by the District Judge in respect of the 
years 1319 and 1320 has nob been dispu¬ 
ted in this appeal. As to the second con¬ 
tention, the District Judge has recorded a 
clear finding of fact that the plaintiffs had 
given no definite idea of the amount of 
outturn. This finding has been arrived. 
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at upon the consideration of the plaint 
and the evidence given in the case, nota. 
bly of the Fatwari who admitted in his 
evidence that no appraisement or even 
detailed estimate of the crop was made in 
respect of the lands of the tenants sued. 
There is absolutely ’no .reason why this 
finding should be disturbed in second ap. 
peal. This disposes of the contention of 
the appellants so far as the claim for the 
years 1319 and 1320 is concerned. The 
first contention of the appellants deserves 
a more careful consideration. The principle 
of res juiiciita has been applied upon an 
earlier decision in Title Suit No. 87 of 
1912 by the then Subordinate Judge of 
Gaya, Baba Prayag Nath, of the claim of 
the plaintiff in respect of the years 1317 
and 1318. In that suit the hnding of the 
Subordinate Judge was as follows: 

is therefore impossible to ascertain in these 
-suits the quantity and kind of crops in defendant’s 
hhaoli lands. The determioation of the question 
involved in this issue 4 must be left for separate 
rent suits to behereafcer brought by the plaintiff." 

The judgment was concluded in the fol¬ 
lowing words: 

"That the plaintiff's claim for rent of bhaoli 
land be dismissed leaving the piaintiffs at liberty 
to sue for the rent of such land." 

The decree prepared in the suit also 
contains the same words The defendants 
in that case went in appeal to the High 
Court and objected to the aforesaid order 
of the Subordinate Judge giving liberty 
to the plaintiffs to bring another suit for 
the rent for the years in claim. The 
ground taken in the memorandum of ap. 
peal is as follows: 

"That the plaintiffs not being able to prove 
their claim the lower Court should have dismis- 
sed it and was not justified in ordering that the 
plaintiffs were at liberty to bring another suit 
for its recovery, specially when no such prayer 
was made by the plaintiffs." 

Upon the above point taken in appeal, 
his liordship of the Calcutta High Court 

(Fletcher, J.) observed as follows: 

"The lower Court has left the question as to 
the amount of rent open - to be settled in any 
future suit that may be brought by the parties. 
We do not express any opinion as to whether 
the Judge had or bad not tho power of giving the 
plaintiffs the liberty to withdraw from the suit 
so far as that claim is concerned. That must be 
decided in proper proceeding that the plaintiffs 
may choose to institute." 

The result* was that the order of tho 
Subordinate Judge leaving the question to 
be decided in another suit by the plain¬ 
tiffs remained undisturbed by the High 
Court. I do not think tho plaintiffs are 
precluded from laying their present claim 
for the bhaoli rent for the years 1317 and 


1318 by reason of the above order ot the 
Subordinate Judge in their former suit. 
Although an issue was raised in that suit 
yet the Subordinate Judge rightly or 
wrongly did not decide the issue and 
there can be no res judicata under S. II 
unless the issue was “heard and finally 
decided” by the Court. This is an essen¬ 
tial condition for the application of the 
principle of res judicata. The learned Dis¬ 
trict Julge has relied on Sukh Lai v. 
Bhikhi (l). But in that case it was held 
upon evidence that the plaintiff was en¬ 
titled to one-third share of the land in 
suit. The issue about the title of the 
plaintiff was decided and determined; yet 
the Munsif wrongly dismissed the suit, 
adding that his order will not prevent 
the plaintiff from instituting another suit 
for the one-third share decided in his 
favour. The second suit by the plaintiff 
brought for possession of the one-third 
share was held barred by res judicata on 
the ground that his title was declared 
and decided in the first suit and that the 
Munsif wrongly dismissed the whole 
claim instead of granting him relief in 
respect of one-third interest to which he 
was entitled and the plaintiff could recti¬ 
fy the decree by a review or an appeal. 

It was pointed out by Mahmud, J., that 
‘'where au issue has been raised aod evidence 
received and adjudication arrived at, the suit 
does become res judicata." 

This ruling therefore does not apply to 
the present case, inasmuch as although 
an issue was raised there was no adjudi¬ 
cation arrived at by the Subordinate 
Judge in the first suit. The present case 
is rather similar to the case of Ram Cha- 
ran Bahadur v. Reaj ud-din (2), where 
the Courts declined to decide the issue 
and dismissed the plaintiff’s suit without 
prejudice to his right to bring afresh suit 
for possession of the same lands. It was 
held that what 

*‘was left undecided in the foroiet suit oaonot be 
said to have been beard and (iQ«lly decided with* 
in the meaning of S. 13 of the Code/* 

The following observation in that oaee 

applies to this case as well: 

“It may be that in tbo former suit both Courts 
ought» properly speaking, to have insisted on 
proper issues being raised, and to have tried 
those issues upon tbe best evidence that tho par¬ 
ties could adduce. But we are not prop ^red to Siy 
that tho course taken by those Courts wis ultra 
vires. Tboy considered rightly or wrongly, that 
they were not in a position to try the main 
question in tbe cause “ 

1. (1889) 11 All 187, ^ 

2, (1884) 10 Cal 856. 
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In Langmead v. Maple (3) the plain¬ 
tiff’s suit was dismissed without preju¬ 
dice to his right to bring another suit. It 
was held that the subsequent action by 
the plaintiff was not barred by the princi¬ 
ple of res judicata. Willes, J., laid down 
that 

"the conditions for the exclusion of jurisdiction 
on the ground of res judicata are that the same 
identical matters shall have come in question 
already in a Court of competent jurisdiction, that 
the matter shall have been controverted and that 
it shall have bean finally decided." 

The above principle is affirmed by Lord 
Macnaghten in Sheosagar Singh v. Sita- 
ram Singh (4), where his Lordship says 
as follows: 

"To support a plea of res judicata It is not 
enough that the parties are the same and that 
the same matter is in issue. The matter must 
have been ‘heard and dnally .decided. " 

That case is much stronger than the 
present one, as in that case the plaintiff’s 
suit was dismissed on merits by the Sub¬ 
ordinate Judge and in appeal the High 
Court, while dismissing the case, with¬ 
held any decision on the issue concerning 
the merits of the case. There can be no 
res judicata when the question is left 
open: vide Gungahishen Bhugut v. Ra~ 
ghoonath Ojha (6), Chunder Coomar Mit- 
ter V. 5/6 Sundari Dassee (6) and Ghiir- 
phelfni V. Purmeshar Dayal Dubey (7). 
In the Privy Council case of Parsotam 
Gir V. Narbada Gir (8), whore the plain¬ 
tiff’s suit was dismissed by the High 
Court of Allahabad leaving it open to the 
plaintiffs to institute a fresh suit, it was 
hold by their Lordships of the Privy 
Council that the former judgment did not 
operate as res judicata, on the ground 
that the Judges in the former suit did 
not intend to decide anything as between 
the parties and left it open to the plain¬ 
tiffs to institute a suit against the defen- 
dant. As to the contention about the 
order of the Court giving the plaintiff 
liberty to bring another suit it was an¬ 
swered by their Lordships of the Privy 

Council in the following words: 

"The question is not whether the judgment of 
the llii^h Court in 1836 w^s right, but whether it 
did or 'did not finally decide the . . .question as 
between Nepal Gir and Narbada Gir. It would 
be a contradiction in terms tj say that the Court 
had finally decided the matters which it expressly 
left ‘untouched and undecided’." 

3. ’(1805)’ 18 C"l3 rn sl Vsc"! 

4. {1P97) 24 Gal ClG=2l I A 50 (P C). 

5. (1881) 7 Cal 381. 

G (1882) 8 Cal 631. 

7. (1907) 5 C L J 653. 

8. (1899) 21 All 605=26 I A 175 (P C). 


PooKHAR Prasad (Eoe, J.) 1918 

The learned District Judge has tried to 
distinguish the aforesaid Privy Council 

ruling on the ground that: 

"The Privy Oouncil had before it two unintel’ 
ligible judgment and therefore it was not possible 
to -say with certainty that the question at issue 
in the second suit had been first issue in the first 
suit.” 

This is not the ground upon which their 
Lordships of the Privy Council held that 
the principle of res judicata did not apply: 

The ground was that the question was 
left undecided as is clear from the fol¬ 
lowing words: 

"One thing however is plain; the learned Judge 
in 1886 did not intend to decide anything as 
between Nepal Gir and Narbada Gir." 

Their Lordships of the Privy Council 
in a recent case, Abdullah Ashgar AH 
Khan v. Ganesh Das (9), have held that 
the principle of res judicata did not ap¬ 
ply where the Court of appeal refused to 
determine the issue. It is thus clear from 
the summary of the decision referred to 
above that the refusal of the Court to deter¬ 
mine an issue does not operate as res judi¬ 
cata. It does not matter whether the»Oourt 
was right or wrong in refusing to try the 
issue, or in giving liberty to bring another 
suit. The Code of Civil Procedure in S. 11 
has clearly laid down that the matter 
must have been **beard and finally decid¬ 
ed’’ in order to apply the bar of res 
judicata to a subsequent suit. I there¬ 
fore hold that the claim of the plaintiffs 
for the bhaoli rent of 1317 and 1318 was 
not barred by reason of the decision in 
the former Suit No 87 of 1912, and that 
the plaintiffs are entitled to a decree for 
the amount of rent proved by them for 
the years lbl7 and 1318. The case must 
therefore be remanded to the lower ap¬ 
pellate Court to determine the amount of 
rent that the plaintiffs are entitled to for 
the years 1317 and 1318 and to return 
its finding to this Court by the 1st April. 

Roe, J. —I agree that it is not res judi¬ 
cata that the appellants are not entitled 
to any rent at all for the years 1317 and 
1318, and therefore concur in the pro¬ 
posed order remanding the case for a trial 
of the issue; what amount is due for the 
years 1317 and 1318. I do nob consider 
it necessary to decide at present whether 
anything at all was decided by the pre¬ 
vious litigation. 

V.s./r.k Case remanded. 

9. A I R 1917 PC 201=45 Cal 442=44 I A 
213=42 I C 959 (PC). 
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Jwala Prasad, J. 

Kishan Dayal Singh —Petitioner. 

V. 

Jaglal Mandal —Opposite Party. 

Criminal Revn. No. 1 of 1918, Decided 
on 6th March 1918, from order of Diat. 
Judge, Purnea, D/- 16bh June 1917. 

(a) Criminal P. C. (1898). S. 195 —Sanction 
to prosecute for forgery—Court must examine 
alleged forged document before granting 
sanction. 

Before granting sanction to prosoouto an ac¬ 
cused pjrson for forgery it is desirable that the 
Court should eximina the allegjd forged docu¬ 
ment. [P 622 C 1] 

(b) Criminal P. C. (1898), S. 195 — Refusal 
of sanction—Delay in applying for sanction 
is sufficient cause. 

Inordinate and unexplained delay inmaking an 
application for sanction to prosecute is a sufficient 
ground for refusing the saaccion. [P 622 C 2] 

(c) Civil P. C. (1908), S. 115 —Order of 
civil Court refusing or granting sanction to 
prose'Vrution—High Court can also interfere 
under Criminal P. C. S. 195 Ci. (6). 

The High Court has power to interfere with an 
Older of a civil Court refusing or granting sauc* 
tion for prosecution under S. 195,01. (6), Ocimi- 
nai P. C. and not only under S. 115, Civil F. G. 

[P 623 C 1, 2] 

Hasan Imam and Hal Mohan Ganguly 
—for Petitioner. 

Krishyia Sahay and Shiveswar Dayal 
—for Opposite Party. 

Judgment.— This is an application 
against an orr3er of the District Judge of 
Purnea, dated I6bh June 1917, confirming 
sanction to prosecute the petitioner under 
Ss. 465, 471 and 196, I. P. C., passed 
on the petitioner. The sanction relates 
to an entry in a bahi filed in the Civil 
Suit No. 506 of 1913 in the Court of the 
Subordinate Judge of Purnea. The entry 
in the habi was held by the Subordinate 
Judge, who tried the case to be a “child* 
ish forgery” by his judgment dated 8bh 
September 1914. On appeal by the peti¬ 
tioner the District .Judge agree! with the 
view taken by the Subordinate Judge as 
to the forgery of the entry in question 
in the bahi. The judgment of the appel¬ 
late Court was passed on 22nd December 
1915. There was a second appeal by the 
plaintiff to the High Court but the said 
appeal was summarily dismissed. Tlie 
exact (late of the dismissal of the appeal 
is not kno.vn but the appeal must have 
bean filed within three months from the 
date of llie decree of the first appellate 
Court, that is, before 2'2nd March 1915. 

The present application for sanction 
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to prosecute the petitioner was filed by 
the opposite party, who was a defendant 
in the original suit on 22nd June 1916. 
The application was disposed of by the 
Subordinate Judge on 16bh June 1917. 
The Subordinate Judge granted the sanc¬ 
tion whereupon the petitioner moved 
the District Judge under 01. 6, S. 195, 
Criminal P. 0. The appeal before the 
District Judge was disposed of on 7th 
November 1917. It may be mentioned 
here that after the dismissal of the ap¬ 
peal in the civil suit by the District 
Judge and apparently after the applica¬ 
tion for sanction was made before the 
Subordinate Judge an application on be¬ 
half of one Rash Behari Lai was made 
to the District Judge for the return of 
the document. This application is not 
dated but the seal of the Court bears the 
date Isb July. The document was taken 
back from the Judge’s record room bub 
when and by what order of the Court 
is not at all clear from the pipers on the 
record. In the list of exhibits there is 
a note against the bahi in question as 
having been received under a signature 
which purports to be that of Rash 
Behari Lai. It is not at all shown 
who this Rash Behari Lai is, on whose 
behalf the application for return of the 
Bahi was made and who eventually suc¬ 
ceeded in taking back the document dur¬ 
ing the pendency of the application for 
sanction. Rash Bihari does not appear 
to bo one of the parties concerned in bho 
case. The receipt given on the docu¬ 
ment is also not dated. 

The order of the Court of 16bh Juno 
1917 calling upon the opposite party to 
produce the document does nob appear 
to have been complied with nor was there 
any insistence by the opposite party to 
have the document produced in Court. 
Nor did the Court itself consider it 
desirable or necessary to have the docu¬ 
ment produced before it. The result 
was that the document was nob produced 
and sanction was granted merely upon 
the finding of the predecessor of the 
Subordinate Judge recorded in’ the judg¬ 
ment of the original suit. Likewise the 
District Judge also did nob take any 
steps to have the document produced and 
based his conclusions on the finding of 
his p'-edecessor-in-ollice, who had heard 
the appeal in the original case. In a 
case of entries in the bahi hold by one 
Court to be a “childish forgery” and by 
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the other Court to be “clumsy” I think 
it was important for the Court below as 
it would be for the trying Court if the 
sanction is not revoked, to inspect the 
document and to determine by inspection 
of the entries as to whether they were 
tampered with or forged. It is conceded 
that the sanction granted will become 
infructuous and the .prosecution cannot 
at all proceed without the production of 
the document in the trying Court. There 
is to my mind absolutely no chance of 
getting the document at all. The docu¬ 
ment has been taken away by some one 
whose identity before me has not been 
disclosed. If that person is unier the 
influence of the petitioner, it is certain 
that the document will not be produced 
at all whatever may be the result of the 
disobedience of the order of the Court. 
The petitioner himself has refused to 
produce it v/hen called upon to do so by 
the Subordinate Judge and is not likely 
to obey the order of the trying Court 
■when called upon to do so. 

The petitioner showed cause by a peti¬ 
tion which also is nob dated, but from 
the seal of the Court it appears to be 
2l3t December 19i6. I cannot refrain 
from remarking that it appears to be the 
practice of the Purnea Court not to m- 
sisb upon accepting petitions and docu¬ 
ments and papers etc., in Courts duly 
signed and dated by the parties filing 
them Of course this does nob affect the 
merits of the case, but has an important 
bearing as regards the conduct of the 
cases in the District of Purnea. The peti¬ 
tion do 09 n..b disclose where the docu- 

mentis and who took it away from the 

°°Therei3 therefore as I have said bo- 

There 13 chance of having 

^doC -nent before the Court The pro- 
secab.on therefore cannot at all proceed 
strange that such 

A in respect of which the Sab- 

ordinate Judge and the District J"dgo 
had Given their decisive opinion that it 
was a forgery, should have been allowed 
to be taken back from the record room. 
This again discloses the state of affairs 
that prevails in the Purnea Court. The 

aanction should therefore be 
that ground alone. Apart from this there 
is another important ground which by 
itself was sufficient to refuse the sanc¬ 
tion. Tho application in this case was 
made about 21 months after the order of 


the Subordinate Judge and six mouths 
after the order of the District Judge in 
appeal. It is contended that the opposite 
party awaited the result of the appeal in 
the High Court, if any. References have 
been made to certain cases to show that 
it is desirable to await the result of the 
appeal and that an application made after 
the disposal of the appeal should not be 
considered to have been unduly delayed. 
But in all those cases, if I remember 
rightly, the application was made soon 
after the disposal of the case, bub the 
order of ^he Court, was suspended till 
after disposal of the appeal. - 

There may be some oases where the ap¬ 
plication might also be allowed to be 
made after the disposal of the appeal, but 
it has to be judged from the oiroum- 
stanoes of each case whether the delay 
was undue or was unreasonable. Ip fche 
present case the delay after the disposal 
of the appeal by the District Judge is un¬ 
explained. The decree was passed on 
23rd December 1915 and there was no 
reason why the opposite party should 
have waited three months from the ^te 
of the decree of the District Judge. The 
delay is therefore in this particular case 
unexplained and is inordinate, consider¬ 
ing that the delay has enabled the docu¬ 
ment bo be taken away from Court. I do 
not see any reason also why there was 
delay in the disposal of the application 
by the Subordinate Judge. It took one 
year bo dispose of a miscellaneous appeal 
in which no evidence was taken and in 
which the judgment itself was a short 
one The appeal was disposed of on Ibbb 
June 1917. The opposite party may nob 
be responsible for this delay, but still 
whoever may be responsible, there has 
been a delay in the disposal of a charge 
pending against the petitioner and hang¬ 
ing over his head It is now about 4 years 
from the time that this document was 
filed in Court and the case disposed of by 
the Subordinate Judge. It is not there¬ 
fore desirable on this ground also to al¬ 
low the sanction to be used by the op¬ 
posite party in order to harrass the peti¬ 
tioner. . . L 

The third ground is equally important 

and is in favour of the petitioner.^ The 
Court that decided that the entry in the 
bahi was a forgery did nob at all consider 
the evidence to be of such a character as 
to justify his prosecution under S. 467, 
Grimipal P. O. There were two docu- 
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fisenbs filed in suppori: of the claim of the 
plaintiff, the mortgage bond which was 
the basis of the suit, and the bahi, to 
prove that consideration money was paid 
to the executant of the bond. The first 
Court held that the bond was genuine 
and was admitted by the Musammat be¬ 
fore the Begistrar, but that the bahi was 
concocted and forged for the purpose of 
affording evidence to prove the passing 
of the consideration. I mean the Dis¬ 
trict Judge in.appeal suspected that the 
bond also was not executed by the Mu- 
sammat, but did not clearly fitfd that it 
was a forgery. The Court which tried 
the case or the appeal, would have been 
in a better position to judge whether the 
ends of justice required that the peti¬ 
tioner should be prosecuted for using the 
forged document. We do not know what 
would have been the opinion of those 
Courts if the application for sanction was 
heard by them. The delay has therefore 
deprived the petitioner of the opinion of 
the Courts which tried the case on the 
merits. It is clear that the opposite party, 
in order to serve its own ends and out of 
grudge and malice, wants to take this 
vindictive action against the petitioner. 
Under all these circumstances no sanc¬ 
tion should be allowed to serve such a 
purpose and the order is liable to be set 
aside on this ground also. 

The learnel vakil for the opposite 
party contested the jurisdiction of this 
Court to interfere with theorder made by 
the District Judge or the Subordinate 
Judge. True, the order in question was 
made in' connexion with the civil suit de¬ 
cided by the Subor'-Unate Judge and as 
such the apidioabion in respect of the 
sanction would bo heard by the civil side 
of this Court and not by the criminal 
side. But this Court is hearing this ap- 
plication on its civil side. The learned 
vakil further urged that this Court can 
only deal with the order of the District 
Judge under S. 115, Civil P. C., and that 
the order should only be set aside if it 
was without any jurisdiction or vvasexer- 
oised with illegality or material irregu¬ 
larity in terms of that section. I do not 
at all feel inclined to agree with this 
view. The power is exercised by this 
Court under Cl. (6), S. 195, Criminal 
P. C., to grant or revoke sanction refused 
or granted by inferior Courts. The High 
Court is the appellate Court from their 
deoision in civil suits and as such is the 


superior Court under Cl. 7, S. 195, and is 
therefore competent to deal with their 
order granting or revoking sanction under- 
Cl. 6 of the section. 

The Madras and the Calcutta High- 
Courts have taken the above views : vide- 
Muihuswami Mudali v Veeni Chetti (l),. 
Girina Sankar Rcy v. Binode' Sheikh (2), 
and Habibur Rahman v. Munshi Khoda- 
bux (3). The view taken in Hamijuddi- 
Mondal v. Damodar Chose (4) quoted by 
the learned vakil for the opposite party 
was not followed in the later rulings re¬ 
ferred to above of the same Court. Per¬ 
sonally I have no doubt in my mind that 
this Court has jurisdiction to deal with 
the order of the inferior Courts on merits 
under Cl. 6, S. 195 and not only under 
S. 115, Civil P. C., and that the view 
taken in the case by the learned Judge 
who decided the case of Hamijuddi 
Mondol V. Damodar Ghose (4) was not 
the correct view, and in fact did not 
recommend itself to the very learned Judge 
who subsequently in Girija Sankar Roy 
•v. Binode Sheikh (2) distinguished that 
rnliug. The order of the District Judge 
in this case confirmed the sanction given 
by the Subordinate Judge and comes well 
within the aforesaid order. The result 
is that the sanction granted by the Sub¬ 
ordinate Judge and confirmed by the Dis¬ 
trict Judge is set aside. The proceedings 
that may have been instituted on the 
basis of this sanction are hereby revoked 
and quashed. 

V S./r.t<4 Sanction set aside, 

"(1007) 30 Ma082 (FB7. 

2. 11907) 5 C L J 222. 

3. (1007) 11 <: W N 195. 

4. (190G) 10 C W N 1020=4 Or L J 109 
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Chamier, C. J. and Jwada Prasad, J. 
Naruin Prasad and others —Appellants. 

V. 

Kameshwar Persad Singh and — 
Respondents. 

In the matter of First Appeal, Decided 
on 17th May 1917. 

Court-fee—High Court ihould see that 
proper fee* are paid in all Courts. 

It is the duty of the High Court to seo that 
the court-fees are p^id in the High Court and ia 
the Courts below from which the case has c )m 9 . 

(b) Court'fee—Whether valuation in^lowei 
Court can be allowed to be reduced [Quafre) 
Qw-iere.—Whether the il)gh Court his power 
to allow a valuation of a cUim in the Court 

below to be reduced iu order to relievo a party 
from liability to pay court-fee. LP C24 0 21 
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Naresh Chandra Sinha —for Appel- 
laots. 

Judgment. —In this case the appellant 
sued for possession of property which he 
■valued at Rs. 2,500 and for mesne profits 
which he estimated at Rs. 19,330. By a 
mistake of the Court he was allowed to 
pay ‘courfcJees only on the value of the 
immovable property claimed and was 
not required to pay court-fees on the 
mesne profits claimed. He obtained a 
decree for possession and mesne profits 
and then applied to the Court to ascer¬ 
tain the mesne profits. The Court dismis- 
sed his application. He then appealed to 
this Court and paid on his Memorandum 
of Appeal a court-fee of Rs. 2. The Stamp 
Reporter then reported that court-fees 
were payable ad valorem on the amount 
claimed, namely', Rs. 19,330. The cor. 
rectness of this report is not and cannot 
be disputed. The appeallnt being faced 
with the, liability to pay court-fees on 
Rs. 19,330 .promptly applied for leave to 
reduce the valuation of the appeal to 
Rs. 1,500. He had hardly obtained leave 
to reduce the valuation to that sum when 
he discovered that the probable effect of 
doing 80 would be to make it impossible 
for this Court to hear the appeal inasmuch 
as the total value of the suit might be re¬ 
garded as being less then Rs. 5,000. He 
then came to the Court again and pro- 
posed to fix the valuation of bis appeal at 
Rs. 2,601 80 as, according to his view of 
the case, to make the total value of the 
case Rs. 5,000 and make it Popible to 
maintain the appeal in this Court. These 
alterations in value of the sum claimed 
appear to have been made without any 
regard to the facts and to suit the exigen¬ 
cies of the moment, and they have led tho 
appellant into a further and more serious 
difficulty. He has now been called upon 
to make good a deficiency in the court-fee 
payable on his application for mesne pro¬ 
fits in the Court below. 

He paid 8 annas and he has been called 
upon to pay the difference between 
8 annas and an ad valorem fee on Rupees 
'19,330 It is the duty of this Court to see 
that court-feos are paid both in tbiaCourt 
and in the Courts below from which cases 
have come. It appears to me to be 
our plain duty to require the appellant to 
pay the deficiency in the court-fee in the 
Court below. The appellant now sug¬ 
gests that we should allow him to reduce 
the valuation of his claim in the Court 
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below to a figure which will bring the 
payment of court-fees more within his 
means. I understand that an application 
of this kind was allowed by this Court in 
one case. But the point is by no means 
clear that the Court has power to allow a 
valuation of a claim in the Court below 
to be reduced in order to relieve a patty 
from liability to pay court-fees. I do not 
think that we should allow this to be 
done in the present case. The appellant 
has bad no regard whatever for the facts 
or the truth. He is prepared to say any¬ 
thing at^any time that suits his purpose. 
In my opinion be should be required to 
make good the deficiency in the court-fee 
on his claim in the Court below and I 
would allow him one month within which 
to do so. 

v.s./r.K. Order accordingly. 
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Roe and Kingspord, JJ. 

Manger Singh —Plaintiff—Appellant. 

V. 

Khobhari Rai —Defendant — Respon¬ 
dent. 

Civil Misc. Appeal No. 120 of 1916, 
and Civil Revn. No. 112 of 1916, Decided 
on 20th July 1916, from decision of Dist. 
Judge, Chapra, D/- 4th April 1916. 

Civil P. C. (1908). S. 102—Small Cause 
Court decree—Munsif as Court of original 
jurisdiction passing order—No second ap* 
peal lies against order of District Judge. 

No second appeal lie? from an order made by a 
District Judge on appeal from an order made by a 
Munsif acting in bis capacity as a Court of,original 
jurisdiction in execution of a Small Cause Court 
decree. CP 624 C 2] 

Baikuntha Nath Mitter — for Appel¬ 
lant. 

Gour Chandra Pal for Naresh Chan¬ 
dra Sinha —for Respondent. 

Roe, J. —In this case we are asked to 
interfere with an order made by a Dis¬ 
trict Judge on appeal from an order made 
by a Munsif acting in his capacity as a 
Court of original jurisdiction in execution 
of a Small Gauge Court decree. We have] 
no power to bear a second appeal in a 
case of a nature cognizable by a Small 
Cause Court. Therefore the second -ap¬ 
peal must fail. We are asked in aevision 
to say that the District Judge had no 
jurisdiction. This point is concluded by 
the case of Peary Lai Singh v. Badha 
Nath Singh (l). The application for 
revision therefore fails. The appeal is 
1. (1907) 11 C W N 861, 
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dismissed with costs. The application 
for revision is rejected. Hearing fee in 
•oach case one gold mohnr. 

Kingsford, J.—I agree. - 
v.s./e.k. Appeal dismissed. 

A. I. R. 1918 Patna 625 (1) 

Imam, J. 

Sahdeb Singh and others —Petitioners. 

V. 

Jwmon Jolaha —Opposite Party. 

Criminal Revn. No. 30 of 1918, De¬ 
cided on 7th February 1918. from order 

of Deputy Magistrate Purulia. 

Criminal P. C. (1898), Ss. 107 aud 145— 
Proceeding started under S, 107 converted 
into one under S. 145—Omission to record 
evidence under S. 145—Order under S. 145 
is illegal. 

Where a proceoding is started under >S. 107 
and evidence is taken under that seotion, but 
the Magistrate subsequently converts the proceed' 
ing into one under S. 145 he must call for the 
-written statements of the parties and record evi¬ 
dence under the latter section. If be omits to 
do so, any order passed by him under S. 145 
would be illegal. [P 625 G 2] 

Abani Bhushan Mukerji — for Pefci- 
tioDsrs. 

Judgment. —The petitioners in this 
case were originally proceeded with under 
S. 107, Criminal P. (!)., and the case con¬ 
tinued to be treated as a case under that 
seotion till 6th November 1917, when on 
the conclusion of the evidence of the se¬ 
cond party the learned Deputy Magis¬ 
trate fixed lObh November 1917 for drder. 
He however supplemented that by add¬ 
ing the words “proceeding changed to 
S. 146, Criminal P. 0.” On 10th Novem¬ 
ber 1917, the learned Deputy IMagistrate 
took up this case and simply passed an 
order declaring the first party to be in 
possession of the land in dispute. The 
-dearned Vakil appearing on behalf of the 
petitioners contends that the order of 
10th November 1917 passed by the 
learned Deputy Magistrate is without 
jurisdiction. He urges in support of the 
contention the failure on the part of the 
learned Deputy Magistrate to draw up 
proceedings under sub-Cl. 1, S. 145. He 
also contends that even if he had dono so 
the order passed by him would still be 
without jurisdiction inasmuch as the 
Magistrate was bound not only to take 
the written statements of his clients, but 
also such evidence as they might he dis¬ 
posed to offer after action under sub-Gl. 1, 
S. 145, Criminal P. C. was taken. The 
proceedings taken under S. 107 of the 
1918 P/7y 80 
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Code and the evidence recorded there¬ 
under could nob be accepted as sufficient 
ground to dispense with the necessity of 
baking fresh action under sub-Cl, 1, 
S. 146. Ss. 107 and 145 are intended by 
the legislature to serve two distinct pur¬ 
poses and the learned Vakil appearing on 
behalf of the petitioners has rightly con- 
tended that unless and until the proceed¬ 
ings wore duly initiated and his clients 
were given an opportunity of filing writ¬ 
ten statements and offering evidence, the 
order passed by the Magistrate would be 
ultra vires. I agree. The order in ques¬ 
tion is set aside and the ease is sent back 
to the learned Deputy Magistrate to deal 
with it in accordance with law. 

v.s*/r.k. Buie made absolute. 
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SharfuI'DIn and Roe, JJ. 

Elias M. Cohen and another — Appel¬ 
lants. 

V. 

Secy, of State —Respondent. 

Appeal Nos. 221 and 222 of 1915. De¬ 
cided on Isb June 1917, from original de¬ 
crees of Disb. Judge, Bhagalpur, D/- 18bh 
February 1915. 

Land Acquisition Act (1894), S. 23 — Or¬ 
chard Land—Assessment of compensation— 
Trees and earth must be valued together. 

The value of aa orchard depends largely upou 
the suitability of the laod for orchard purposes 
upon the care taken of it and upon its situation 
with regard to the market ; and regard should be 
had to all these tbingn in assessing cotupeosatiou 
to be paid for orchard laud under the provisions 
of the Land Acquisition Act. lo the case of such 
land the aF-sessment of compensation is not a 
question merely of the value of the trees and the 
earth in which the trees grow. The two cannot 
be valued separately ; they must be valued to¬ 
gether. CPC2GC1] 

Guru Dayal Sinha and Dalit Mohan 
Ghosh —for Appellants. 

Sultan Ahmad —for Respondent. 

Judgment.—These two appeals arise 
from a reference to the District Court of 
Bhagalpur by the Collector in respect of 
the acquisition of two plots of orchard 
land near Bhagalpur to wn. The method 
whereby the Collector arrived at the 
amount of compensation bo be paid was to 
calculate the value of ordinary occupancy 
rights in neighbouring plots and add 
thereto the value of the trees of ^^•hioh 
these orchards were composed. This 
seems us to be hardly a satisfactory 
method. It should only have been ad- 
ojJted failing the possibility of arriving 
at the value of the lands as orchard l-inds. 


Cohen v. Sect, of State 
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The value of an orchard depends largely 
upon the suitability of the land for 
orchard purposes, upon the care taken 
of it and upon its situation with regard 
to the market. It is not a question 
merely of the value of the trees and the 
iearth in which the trees grow. The two 
'cannot bo valued separately ; they must 
ibe valued together. 

The learned vakil for the appellants has 
shown us a statement whereby the 32 
bighas of orchard land from which these 
lands have been acquired are shown to 
give to the appellants an income of 
Be. 2.074 per annum, less some Bs. 60 or 
Bs. 70 a month for expenses of establish¬ 
ment. Deducting Ks. 700 or Rs. 800 from 
the total annual income the pro6t per. 
bigha is approximately Bs. 40 per annum 
The annual value of the portion acquired 
may be taken at Bs. 280 per annum, 
which at 15 years’ purchase a fair price 
for an orchard in which the trees and soil 
need to be constantly renewed may be 
eapitalised at Bs. 4,200. Taking the matter 
from another point of view we find that 
erohard land adjacent to the present 
orchard land was prior to the acquisition, 
valued by vendor and purchaser at Bs. 30 
a kattah or Rs. 600 a bigha. Similar 

orchard land in a neighbouring tala appears 

to have fetched much the same price. 
Bs. 600 per bigha would also come to 
Rs. 4,200 for this orchard inclusive of all 
trees etc., and compensation for removal. 
We are of opinion that the fair price for 
the orchard which is the subject of Appeal 
No. 222 is Bs. 4.200 inclusive of all 
claims but exclusive of 15 per cent ad¬ 
ditional compensation. In Appeal No. 221 
the land may be valued at the same rate, 

3 . e. Rs. 600 per bigha, exclusive of the 
additional compensation. Each side will 
bear his own costs throughout the litiga¬ 
tion. 

v.s./r.K. Order accordingly. 
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JwAiiA Prasad and Coutts, JJ. 

Pramila Balidas and others —Appel¬ 
lants. 

V. 

Jogesher Afo.TK^aZ—'Bespondent. 

Appeal No. 528 of 1917, Decided on 
2l8t June 1918, from Appellate Decree, 
of Sub-Judge., Singhbum, D/- 17th April 
1917 


Minor—Lease in minor’s favour imposing 
liability is void—Transfer of Property Act,. 
S. 8. 

A lease in favour of a minor which imposes a 
liability upon the minor is null and void and 
cannot confer any right or title upon him, 30 
Gat. 539 (P. C.), Foil. [P 627 0 2l 

Siva Narain Bose —for Appellants. 

Atul Krishna Boy and Susil Madhub 
Mullick —for Respondent. 

Jwala Prasad, J. —This appeal arises cub 
of a suit for ejectment. The land in ques¬ 
tion appertains to the Mukarrari of one 
Slochana Debi. On 1st June 1910, Sloohana 
mortgaged her mukarrari interest to the* 
Midnapur Zemindari Oo. Ltd,, stipulat¬ 
ing that she would have no power to 
grant any permanent lease during the 
continuance of the mortgage. The mort¬ 
gage is Ex. 2. Kanohan Lai Mahapatra^ 
an occupancy-raiyat of the land in suit, 
surrendered it on 27th April 1911. Slo¬ 
chana permanently settled the land with, 
defendant 1 by executing a lease, Ex. 6, 
in her favour. Defendant 1, the lessee, 
is a minor and is the wife of defendant 2i. 
On 26th May 1913 the plaintiffs took a 
Darmukarrari of the village from Slo¬ 
chana and redeemed the mortgage of the 
Midnapur Zemindari Oo. Ltd., and in 
1914 brought the present suit for a decla¬ 
ration that the settlement of the land inr 
suit with defendant 1 by Sloohana, the 
Darmukarrari, is null and void and for 
kbas possession. 

The lease is in respect of 27 bighas 2 
cottas and 11 dhurs of land at an annual 
rental of Rs. 7 5-9. Under the terms of 
the lease the lessee has to pay the afore> 
said rent by instalments and on default 
he is liable for interest, etc. The Courts 
below have decreed the suit, holding that 
the lease in favour of defendant 1 is void 
on the ground of its being in favour of a 
minor. The reason given by the lower 
Appellate Court for the above view is in 

the following words: ^ ^ 

‘Tn the case of a lease each party is obliged to 
do something, that is, the lessor is to maintain 
the lessee in possession and the latter is to pay 
the rents and to perform the other terms of the 
lease. In this case in a suit by the lessor to- 
recover rents or to enforce the other terms of the 
lease the lessee would be entitled to plead her 
minority by way of answer and so there is want 
of mutuality in this case.” 

The Court below has relied upon the 
Privy Council case of Mir Sarwarjan v. 
Bahhruddin Mahomed (1). That was a 
case brought by a minor for the specific 
nerformance of an agreement for sale to 
' 1, (1912) 39 Cal 232=39 I A 1=13 IO 331 (RU/j- 
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him of certain immovable property on- 
tered into by his guardian and manager 
of his estate. The suit was brought by the 
minor after he attained majority. Their 
Liordships of the Privy Council dismissed 
the suit on the ground, to quote their 
Lordships words that: 

“the minor was not bound by the contract. 
There was no mutuality and that the minor who 
has now reached his majority cannot obtain 
specific performance of the contract." 

It was assumed in that case that the 
purchase was advantageous for the minor. 
In an earlier case of Mohoy'i Bibee v. 
Bharmodas Ghose (2) their Lordships of 
the Privy Council held that a mortgage 
made by a minor is void. The mortgage 
was under the Transfer of Property Act. 
Their Lordships considered the various 
sections of the Contract Act and those of 
the Transfer of Property Act, and came 
to the conclusion that it is essential that 
all contracting parties should be compet¬ 
ent to contract and that a person who by 
reason of infancy is incompetent to con¬ 
tract cannot make a contract within the 
meaning of the Contract Act and hence 
the mortgage made by the minor was not 
only voidable but void, and upon that 
ground refused to direct the minor to res¬ 
tore the benefit, received by him under 
the mortgage. This was followed by the 
Allahabad High Court in Shiam Lai v. 
Ram Piari (3) and by the Madras High 
Court in Navakoti Narayana Ghetty v. 
Loyalinga Chetty (4), where the sale exe¬ 
cuted by a minor was held not to convey 
any interest to the vendee. The appellant 
contends that the aforesaid decisions of 
the Privy Council do not apply to this 
case. It is said that the case of Mir 
Sarioarjan v. Fakhruddin Mahomed (1) 
was in respect of specific performance of 
a contract and cannot apply to a lease 
which is governed by the Transfer of 
Property Act, and that Mohori Bihee v. 
Dharmodas Ghose (2) was in respect of a 
mortgage executed by the minor and not 
of one executed in his favour. In support 
of his contention the appellant has relied 
upon the lollowing cases: 

(1) Bhaggyadhar Mandal v. Mohini 
Mohan Banerji (5), where Chaudhuri and 
Teunon, JJ., held that a mortgage exe¬ 
cuted in favour of a minor is not void 
and that it can be enforced at the in- 

2. (1903) 30 Cal 589=30 I A 114. (^) 

8. (1909) 32 All 25=4 I O 706. 

4. (1909) 83 Mad 312=4 I O 388. 

6. (1916) 20 O W N 120. 


stance of the minor. The reasons upon 
which the decision is founded have nob 
been given in the report, (2) Munni 
Koer V. Madan Gopal (6), where it was 
held that there is nothing in the law to 
prevent a minor from becoming a trustee 
of immovable property and from suing 
for possession of the property conveyed 
to him by a valid deed of sale. In that 
case it was observed that: 

"very different considerations would arise if after 
having agreed to sell the property, the defendant 
before receiving the price h%d refused to execute 
a conveyance and the plaintiff was driven to a 
suit for specific performance. In such a case the 
plaintiff would have to set up a contract." 

(3) The case of Raghava Chariar v. 
Srinivasa Raghava Chariar (7), where a 
Pull Bench of the Madras High Court 
overruling ths earlier decision in Nava¬ 
koti Nai’ayana Chetty v. Loyalinga 
Chetty (4) held that a mortgage executed 
in favour of a minor is enforcible by him 
or by another person on his behalf. A 
distinction has been drawn in this case 
between an executory contract and a con¬ 
tract wholly performed by one or by both 
the parties resulting in a transfer by the 
one party totheother, or in mutual trans¬ 
fers. The former has been held to be void 
within the principle laid down by their 
Lordships of the Privy Council in AfoAoW 
Bilee v. Dharmodas Ghose (2), while the 
latter (completed transfers) have been 
held not to be affected by the Privy 
Council decision. The present lease can 
hardly be said to be covered by any of 
the aforesaid authorities relied on by the 
appellant. At p. 335 (of 40 Mad.) of the 
aforesaid Madras case, Raghava Chariar 
V. Srinivasa Raghava Chariar (7), Sri¬ 
nivasa Aiyangar J, pointed out that: 

a transfer to a minor by way of a lease, bo 
agreeing to pay rent or to perform any particular 
covenants which form an essential part of the 
transaction, may prevent the transfer from tak- 
ing ofTect.’’ 

The lease in question comes well withini 
this observation, because it imposes a 
liability upon the lessee-appellanb, cle 
fendant 1, to perform the terms of the 
lease and to pay rent annually to thel 
lessor, and in default to pay interest,etc.' 
To my mind under the principles laid 
down by their Lordships of the Judicial 
Committee in the cases of Mohori Bibee 
V. Dharmodas Ghose (2) and Mir Sar- 
warjan v. Fakhruddin Mahomed (l), the 
lease is null and void and cannot confer 

6. (1915) 38 All 62=31 I 0 792~ ^ ~ 

7. (1916) 40 Mad 308=36 I C 921 (P B). 
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any righb or title upon the appellant. Mr. 
Mullick then contends that even if the 
lease be held to be void, the appellant is 
in possession of the land in suit as a 
raiyat and has acquired rights of a non¬ 
occupancy tenant under the Ghota Nagpur 
Tenancy Act (6 of 1908 B. 0.) and 
cannot be ejected under S. 41 of the Act. 
I fail to appreciate this contention. The 
appellant claims to hold the land and to 
have entered into possession thereof 
under the lease. The lease being void he 
is a mere trespasser and is liable to be 
ejected by the landlord. The result is 
that the appeal is dismissed with costs. 

Coutts j.—I agree. 

v.S./e.K. Appeal dismissed. 

>1^ A. I. R. 1918 Patna 628 

Jwala Prasad, J. 

Bhozvanath Singh and others — Peti¬ 
tioners. 


V. 


'Emperor —Opposite Party. 

Criminal Revn. No. 373 of 1917, De¬ 
cided on 3rd December 1917, from order of 
J. 0. Ghota Nagpur. D/- 20th July 1917. 

(a) Cattle Trespass Act (1 of 1871), S. 24— 
There must be proof and finding that cattle 
were seized while trespassing and causing 

damage. ^ m 

For a conviction under S. 24, Oattle Trespass 
Act it is not enough that the accused removed 
the cattle from the pound; the prosecution muat 
further prove and there must be a finding of the 
Court that the oattle were l»aW« J?® seized 
under the Act, in other words that the cattle 
were seized while they were trespassing upon and 
doing damage to the field of the owner and had 

1 P.^C '5 of ISsM If. 23^ 

A S 237 is enabling section—S. 236 

applies only where though facts are dear it 

clear as to what section applies— 
Do^bt referred^in S, 236 refers to doubt in 

^“sect?oii'237”would apply in cases where S. 236 
onniies S. 237 is an enabling section which 
a^owers the Court to convict the accused of 
offences for which no charge has been framed but 
forwbiob a charge could have been framed nnder 
S. 236. S. 230 applies only when there is no 
doubt as to the facts of the case but only under 
which section of the law upon the facts found 
the accused would be guilty. The doubt referred 
to in S. 236 is a doubt of law and not of facts. 

tP 629 O 2] 

(c) Criminal P. C. (5 of 1898), Ss. 236 and 
237—Charge under S, 379, 1. P. C. Accused 
defending himself of that charge—Convic¬ 
tion under S. 24, Cattle Trespass Act can¬ 
not bo passed. ^ ^ 

Whore a charge under S. 379, I. P. C. is framed 
.and the attention of the accused is directed only 
to the defence of the charge framed against him 
he c moot b© convicted for an offence under S. 24, 
Oittl .3 Trespass Act without framing a charge 


under that section as well and without giving 
him an opportunity to produce evidence in rebut¬ 
tal thereof. [P 680 0 1] 

Naba Kumar Chaudhuri —for Pefci- 
tioners. 

Judgment. —The petitioners have been 
convicted by the Deputy Magistrate of 
Daltonganj under S. 24, Cattle Trespass 
Act, 1 of 1871, and sentenced to a fine of 
Rs. 25 each. The conviction has been 
upheld by the Judicial Gommissioner of 
Ghota Nagpur by his order dated 20th 
July 1917. One Abdur Rahim a relation 
of a servant of the lessee of Tetrain pound 
lodged a complaint against the accused 
for having removed 32 beads of cattle 
from the pound by opening the tatti door. 
The cattle are said to have been impound¬ 
ed by Zafar Ali and his son Tabarak 
while trespassing on and damaging their 
sugarcane field. The complaint petition 
mentions in Col. 3, the charges under 
Ss. 454 and 380, I. P. 0. The Magis¬ 
trate, after recording evidence framed a 
charge under S. 379, I. P. 0., against the 
petitioners for having removed the cattle 
from the charge of the poundkeeper. The 

Deputy Magistrate held: 

“that at the time when the cattle were put inside 
the pound there was nobody in charge of the 
pound that the pound receipts and counterfoils 
were hastily prepared after 'the occurrence and 
were not real receipts and counterfoils granted oi 
written up at the time the oattle were put into 
the pound, and that there was therefore no im¬ 
pounding of the cattle within the meaning of 
Sg. 8 and 9, Cattle Trespass Act, and therefore no 
charge of theft of cattle from the pound can arise 
nobody having taken charge on behalf of the 
pound keeper of the cattle." 

Upon the above finding the Magisfcrafca 
acquitted the accused of the charge under 
S. 379, I. P. O., but he convicted them 
under *S. 24, Oattle Trespass Act. The 

findings for this conviction areas follows: 

“The accused nevertheless must be held on the 
evidence adduced for the prosecution to have 
rescued the cattle not from the seizuer but from 
the pound within the meaning of S 24, Oattle 
Trespass Act, I of 1871 ... I consider the evi¬ 
dence adduced for the prosecution to be reliable 
on the point namely that the accused came and 
removed the cattle therefrom and took the same 
away and did not return them to the pound in 
spite of Abdur Rahim's remonstrances.” 

There is no finding by the Magistrats 
that the cattle were seized while trespass¬ 
ing on or damaging the field of Zafar AH 
and his son Tabarak. A finding upon this 
point was essential in order to bring the 
petitioners within the Cattle Trespass] 
Act. S. 10 of the Act em^^owers certain 
persons named therein to seize or cause 
to be seized any oattle trespassing on 
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such land and doing damage thereto.” 
S. 24 makes it penal when one “forcibly 
opposes the seizure of cattle liable to be 
seized under this Act:” and also when 
one rescues the same after seizure either 
froin the pound or from any person taking 
or about to take them to a pound. The 
Magistrate no doubt finds that the peti¬ 
tioners did remove the cattle from the 
pound. But this is not enough for con¬ 
viction under S. 24 of the Act. The pro¬ 
secution must further prove and there 
must be a finding of the Court that the 
cattle were liable to be seized under the 
Act, in other words that the cattle were 
seized while they were trespassing upon 
and doing damage to the field of the owner 
and were then put in the pound. 

The Magistrate did not direct his mind 
to the first and essential element con¬ 
stituting the ofi'ence under S. 24, Cattle 
Trespass Act. In fact he did not realise 
at any stage of the trial that he was trying 
the accused for an offence under the Cattle 
Trespass Act. The present conviction 
therefore of the petitioners under S. 24, 
Cattle Trespass Act is illegal for want of 
a proper finding upon the point as to 
whether the cattle were lawfully seized 
while trespassing upon or doing damage 
to the crop of the owner of the sugarcane 
field. It was held in the case of QueeJi 
Empress v. Lakshmanna (l) that a con¬ 
viction under S. 24, Cattle Trespass Act 
can only be supported if the cattle were 
liable to be seized under the Act. Upon 
this ground alone the conviction should 
be set aside and the case remanded for a 
fresh trial under the Cattle Trespass Act. 
The Judicial Commissioner in his order 
upheld the judgment of the Deputy Magis¬ 
trate in these words: 

“In my opinion tbo findings of tbo Magistrate 
bring tbo oflonca within S. 24, Act 1 of 1871. 
Under S. 237, Criminal P. C the Mngiitratc had 
power to convict of this ofTeucc. The application 
ia rejected.” 

As shown above there was no finding 
of the Magistrate on facts which would 
bring the petitioners within S. 24 of the 
Act. There was therefore a niisajjpre. 
henaion in the mind of the Judicial Com- 
missiouer as to the exact findings of fact 
arrived at by the Magistrate. I am also 
of opinion that the accused in this case 
could not be convicted under section 
24 without a proper charge having been 
framed. The section relied upon by the 
Judicial Commissioner is 3. 237, Crimi- 

’ 1. (I'JOl) 24'Mad 318. ’ ' 


nal P. C., S. 237 of the Code would apply 
only in oases where S. 236 would apply. 
This S. 237 is an enabling section which 
empowers the Court to convict the ac¬ 
cused of offences for which no charge 
had been framed but for which a charge 
could have been framed under S. 236. 
S. 236 applies only when there is no 
doubt as to the facts of tbecase; but only 
under which section of the law upon the 
facts found the accused would be guilty. 

In the present case the Magistrate ac¬ 
quitted the accused of the offence under 
S. 379 but convicted them under S. 24, 
Cattle Trespass Act, not on account of 
any doubt in bis mind as to the law to 
be applicable but on account of the doubt 
in his mind as to the facts alleged by the 
prosecution, namely the making over of 
the cattle to the pound-keeper and obtain¬ 
ing receipts for the same. I'am suppor¬ 
ted in my view by the case of Khan 
Muhammad v. Empress (2). There the 
alternative charges were under Ss. 302 
and 301, I. P. C. There was no doubt 
in that case as to the applicability of the 
law whether Ss. 302 and 304 would ap¬ 
ply, but there was doubt as to the exis¬ 
tence of the particular facts; and it was 
held that neither S. 236, Criminal P. C., 
nor S. 72, I. P. C., applied to a case in 
which there was a doubt as to the exis¬ 
tence of the particular facts. Further it 
was held that as there was no doubt on 
any matter of law the alternative charges 
under S. 302 and S. 304 were bad. Same 
was the view taken in the Calcutta High 
Court in the case of Wafadar Khan v. 
Queen-Empress (3) and in Queen Empress 
v. Croft (4), The result is that the doubt 
referred to in S. 230 is generally des¬ 
cribed as a doubt of law and not of facts. 
As shown above there was no doubt as 
to the law' applicable in the present 
case. Therefore Ss. 236 and 237 have no 
application. In Khan Muhammad v, 
Empress {^) Plowden, J., held tliabSs. 236 
and 237 have no api)Hoabioii to offences 
under different Acts, while Beverly, ,1., 
in the above case held to the contrary. 

In the present case the complaint was 
on behalf of the pound-keeper foroff'encos 
under Ss. 3S0 and 454, as expressly meu- 
tionod in tbo complaint petition. There 
was DO complaint by the person who had 
actually seized the cattle and there v/as 

2. (1887) 11 P R 1&87 Cr. 

3. (1013) 21 Cal 965 - 

4. (1836) 23 Gal 171. 
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no charge framed at the trial under the 
Cattle Trespass Act. The Magistrate 
framed the charge under S. 379,1. P. G., 
after the evidence was recorded He was 
therefore in full possession of all the facts 

still he did not frame a charge under 
S. 24. He acquitted them under 
S, 379 but convicted them under S. 24, 
Cattle Trespass Act, which was neither 
in his mind during the trial nor the ac¬ 
cused knew anything about it and there¬ 
fore they were materially prejudiced by 
not having a charge framed under that 
section. The offence no doubt under the 
Cattle Trespass Act is triable under the 
procedure prescribed for summons cases 
and therefore no ^charge may be neces¬ 
sary but when a charge under S. 379, as 
in this particular case was framed and 
the accused’s attention was directed to 
the defence of the charge framed against 
them it was necessary to frame a charge 
under the Cattle Trespass Act as well. 
The accused were never called upon to 
meet any charge under the Cattle Tres¬ 
pass Act, and even if there be evidence of 
the facts constituting an offence under 
S. 24, the accused were given no oppor¬ 
tunity to adduce evidence in rebuttal 
thereof. It is not therefore possible to 
maintain a conviction under the Cattle 
Trespass Act: see the case reported as 
In the matter of Chinibas Pal (5). In 
the terms of the above ruling I would 
make the rule absolute, set aside the con¬ 
viction and sentence, and send the case 
back to the Magistrate to be tried under 
the Cattle Trespass Act giving the peti- 
tioners an opportunity to meet the charge 
laid against them under that section. 

V s /b K. _ Bui e made absolute. 

” 5. OWN 667. 
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Imam, J. 

Mt. Batulan —Defendant—Appellant. 


v. 

Nirmal Das and others —Plaintiffs 
Respondents. 

Appeal No. 417 of 1917, Decided on 
30th January 1918, from appellate decree 

of Dist. Judge, Patna. c, oo c -r- 
Specific Relief Act (1877). S. 22—Specific 

performance—Mere delay i« not sufficient 
to defeat claim—It must be such as to 3 U 8 lify 
inference of abandonment Failure to en¬ 
force registration does not amount to ab¬ 
andonment. . , 

Mere delay in the institution of a suit for 
specific performance of a contract to sell land is 
not sufficient to defeat the claim. The delay 


must be of such a character as to give rise to an 
inference of the abandonment of the right or 
should disclose some prejudice to the defendant. 

[P 681 0 2] 

The failure of the plaintifi to obtain compul¬ 
sory registration of the deed in his favour is not 
of itself sufficient to prove abandonment. ~ 

[P 632 0 1] 

Banhim Chandra Mittra —for Appel¬ 
lant. 

Sambhu Saran —for Respondents. 

Judgment. —The plaintiff instituted 
this suit for the specific performance of a 
contract entered into by him and defen¬ 
dants 1 and 2 on 25th June 1912. Evi¬ 
dently the agreement to sell 4^ annas 
share of Salempur Ohatura Lakhraj took 
place two or three days before this date. 

On 27th June defendants 1 and 2 exe¬ 
cuted a deed of sale in favour of the 
plaintiff, but this deed was not regis¬ 
tered. On 17th October 1912 the sum 
of Rs. 71 out of the consideration money 
settled at Rs. 76 between the parties was 
paid by the plaintiff to defendants 1 and 
2. On 24th February 1914 defendants 1 
and 2 executed a deed of saJe in favour 
of defendaut 4 and sold the property in 
suit with some other properties. Three 
months after it transpired that defen¬ 
dant 3 also was supposed to have some 
interest in the property and a supple¬ 
mentary deed of sale was executed by 
defendants 1 to 3 in favour of defen¬ 
dant 4 in respect of the same properties. 
The suit of the plaintiff was instituted 
on Ist October 1915. The Munsif of 
Barb who tried the suit dismissed it, but 
on appeal the learned Judge of Patna has 
reversed the decision of the Munsif and 
bas decreed the suit in favour of the 
plaintiff. 

The learned vakil appearing before me 
on behalf of defendant 4 urges the fol¬ 
lowing points on which, he submits, I 
should hold the judgment of the learned 
District Judge to be incomplete and in¬ 
sufficient. Firstly, it is contended that 
issue 2 framed by tba Munsif dealing 
with the question of limitation in this 
case has not been considered by the 
learned Judge. The learned Munsif found 
on this point against the plaintiff, on the 
ground that the agreement to sell having 
been made two or three days before 15th 
June 1912, and the plaint having been 
filed on Ist October 1915, the suit would 
be barred under Art. 113, Limitation 
Act, inasmuch as the suit was instituted 
three years after the agreement to sell 
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took place. The learned Munsif dis¬ 
believed the plaintiff’s case with refer¬ 
ence to the allegation that there was a 
subsequent agreement to execute the 
deed or to register it in October 1912, 
and hence he found that the suit was 
instituted after three years of the agree¬ 
ment. If it be held that more than three 
years had passed since the date fixed for 
the performance of the contract and no 
suit had been instituted, Art. 113 would 
no doubt govern the case. But the find¬ 
ing of fact arrived at by the learned Dis¬ 
trict Judge with reference to the subse¬ 
quent agreement to execute the deed and 
to register it would clearly take this 
case out of the mischief of Art. 113, 
limitation Act. The learned Judge in 
his judgment holds that the payment of 
Rs. 71 and the execution of the receipt 
Ex. 2 have been proved. The leraned 
Judge also accepts the evidence of the 
plaintiff on the point of the passing of a 
portion of the consideration money, 
namely, Rs. 71 to defendants 1 and 2. 
Ex. 2, which is the receipt for this 
money, has been duly proved and accep- 
ted as genuine by the learned Judge. 
This receipt and the findings of the 
learned Judge on this point put the mat¬ 
ter beyond a shadow of doubt as regards 
the payment made on 17th October 1912. 

On this finding it would be impossible 
to hold that limitation applies to the 
case of the plaintiff. On 17th October 
1912 there was the acceptance of a part 
of the consideration money by defen¬ 
dants 1 and 2. This by itself is suffi¬ 
cient to show that the time for the per¬ 
formance of the contract was some day 
subsequent to 17th October 1912, when 
that payment was made. If so the suit 
would be within time. As a matter of 
fact the refusal to register the deed ac* 
cording to the plaint did not take place 
till 27th October 1912. If that be so, 
then if Art. 113, Limitation Act, is to 
apply to this case, it would apply from 
the date of this refusal, namely, 27th 
October 1912, and not before. In this 
connexion para. 22 of the plaint is signi¬ 
ficant inasmuch as one of the various 
dates when the cause of action in this 
case is stated to have actually arisen is 
27th October 1912. 

The learned vakil appearing on behalf 
of defendant 4 contends that the learned 
Judge has not taken up the question of 
limitation as an issue in the case and dealt 


with it properly. It is true that the 
judgment of the learned. Judge has not 
dealt with this question of limitation ex¬ 
haustively, but I find that the principal 
elements constituting the issue of limita¬ 
tion in this case have, as a matter of fact, 
received the learned Judge’s consideration 
and the findings to which I have made 
reference are sufficient in themselves to 
show that Art. 113, Lira. Act has no 
application to the present case. 

The next point to which my attention 
has been drawn by the learned vakil ap¬ 
pearing on behalf of the defendant-appel¬ 
lant is the question of laches on the part 
of the plaintiff in instituting this suit. 
It is pointed out that although the refu- 
sal to register the deed took place on 27bh 
October 1912, the plaintiff showed no 
sign of instituting his suit till almost the 
close of the year 1915 and that this delay 
on his part might bo considered as an 
indication that he had abandoned all idea 
of pressing his claim for specific perfor¬ 
mance of the contract entered into bet¬ 
ween himself and defendants 1 and 2. 
Delay cannot in this case be disputed, 
but the question is whether this delay 
by itself is sufficient to justify me to hold 
that the plaintiff has been guilty of 
laches. As I have held before, the suit is 
not barred by limitation. Therefore, the 
delay is not such as is not permitted by 
the law. On the authority of Kissen 
Qopal Sadaney v. Kally Proson^io Sett 
(l), mere delay is not sufficient. The de¬ 
lay must be of a character as to give rise 
to an inference of the abandonment of 
the right or should disclose any prejudice 
bo the defendant. The learned Munsif 
who framed tlie issue on this question 
found it against the defendant. The 
learned Judge who heard the appeal has 
nob dealt with this question. It has beau 
contended that the learned Judge should 
have done so and that the case for that 
reason should he referred to the learned 
Judge for disposal after ho has considered 
it. 1 am not disposed to agree to this 
prayer, inasmuch as nothing has been 
shown how the delay in instituting the 
suit has either prejudiced the defendants 
or amounts to an abandonment of the 
right of the plaintiff to ask for specific 
performance of the contract. Defen¬ 
dant 4 is a near relative of defendants 1 
to 3. The finding of the learned Judge 
is that the defendant has failed to prove 

1 . (1906) 33 Cal 633. 
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fchafc slie was a bona fide purchaser for 
value without . notice to the plaintiff’s 
equitable title. 

Considering the circumstances of the 
case I have no doubt that defendant 4 
was well aware of the major portion of 
the consideration money having been paid 
by the plaintiff to defendants 1 to 2. 
There is therefore no reason to think that 
there was any valid reason for defen¬ 
dant 4 to believe that the plaintiff had 
abandoned his claim. My attention has 
been drawn to the fact that there was no 
attempt on the part of the plaintiff to 
apply for compulsory registration of the 
deed of sale Ex. 1 and that this ought to 
be sulficient in itself to leave defendant 4 
under the impression that the plaintiff 
had no intention of in'oceeding with the 
agreement that was entered into in June 
1912. I am not satisfied that, the plain¬ 
tiff not having asked for compulsory 
registration, this in itself is sufficient to 
justify any inference against him with 
reference to his abandonment of the 
claim by conduct. Moreover, I find noth¬ 
ing in the written statement of defen¬ 
dant 4 to show that there was, apart 
from the delay, anything in the conduct 
of the plaintiff to suggest abandonment. 
The only paragraph of the written state¬ 
ment to which my attention has been 
drawn is para. 11. I am unable to find 
how the allegations in para. 11 can justify 
my holding that there have been such 
laches on the part of the plaintiff as to. 
induce the exercise of the discretion vest¬ 
ed in this Court under S. 22, Specific 
Relief Act in favour of the plaintiff. In 
the circumstances I am also unable to 
accept tlje contention that in this case on 
the question of laches there is any neces¬ 
sity for the case to be referred back to 
the learned Judge who heard the appeal. 
The learned vakil appearing on behalf of 
the defendant-appellant has pressed upon 
me the consideration that I should rule 
out tlie relief for the specific performance 
of tlio contract and grant to the plaintiff 
relief No. 4. which is in the alternative. 
The alternative roliet sought by the plain¬ 
tiff is evidently subject to the condition 
that should the Court find any difficulty 
in passing a decree for the specific per¬ 
formance of the contract, then the alter¬ 
native relief might bo granted. The 
learned District Judge found no difficulty 
in giving a decree for specific perform¬ 
ance of the contract and I confess I see 


no difficulty in my way. No sufficient 
reason has been placed before me as to 
why in the absence of any particular diffi¬ 
culty the relief sought in the first ins- 
. tance should not be granted and that the- 
relief in the alternative should be consi¬ 
dered as the right and proper one in this- 
case. The appeal is dismissed with costs- 
v.S./r.k. Appeal dismissed. 
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MuliiICk and Atkinson, JJ. 

Janki Bai Kutiani and others —Plain¬ 
tiffs—Appellants. 

V. 

Najaf Ali Khan and others —Defen¬ 
dants—Respondents. 

Appeal No. 185 of 1917, Decided on, 19th 
November 1917 from appellate decree of 
Addl. District Judge, Gaya, D/- 17th No¬ 
vember 1916. 

(a) Civil P. C. (1908), S. 100—Question of 
benami or fraud is mixed question of lawand 
fact. 

A question of benami or fraud is not one of pure 
fact; it is a mixed question of fact and law, and 
if a Court proceeds on mere suspicion and draws 
inferences from faots proved such as no reason- 
able man would draw, then it commits an error 
of law. 633 O 1, 

(b) Civil P. C. (1908), S. 100—Inferences 
drawn from facts can be corrected. 

While a Court of second appeal cannot inter¬ 
fere with findings of fact based on legal evidence, 
it is fully competent to correct the inferences 
drawn from those facts. CP 633 0 23 

Basan Imam, Kulwant Sahay and 
Bimala Charan Sinha —for Appellants. 

KaiLashpati —for Respondents. 

Mullick, J .—We are satisfied after 
perusing the record and the judgment that 
the judgment of the Additional District 
Judge cannot be maintained and that the 
case must go back on remand. The ques¬ 
tion is whether the registered mortgage- 
deed propounded by the plaintiff is genu¬ 
ine and valid. The burden of proof was 
heavily on the defendants and the lear¬ 
ned Aditional District Judge, agreeing 
with the trial Oourt, has come bo the con¬ 
clusion that the deed was a benami docu¬ 
ment executed by defendant 1 and his de¬ 
ceased brother, the father of defendant 2, 
for the purpose of protection against the 
evil designs of one Ramgir. It was open 
to the learned Additional District 
Judge to believe the defendant l.whogave 
his testimony in Oourt denying that there 
was consideration for the bond. It was 
also open to the learned Court to decline 
to believe that direct evidence and to rely 
upon the circumstantial evidence, that is 
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to say, upon the rolationsbip and the con> 
duot of the parties, and to draw legiti¬ 
mate inferences from the faots-established 
by such circumstantial evidence. Or again 
it was open to him to rely both upon the 
evidence of defendant 1 and the circum¬ 
stantial evidence, in order to come to a 
finding as to the genuineness of the mort¬ 
gage bond. My difiBculty, however is that 
it is not clear which of these courses the 
learned Additional District Judge has 
adopted. Has he believed defendant 1? If 
he has, then his finding that there was no 
consideration and that the transaction 
was benami must be final in second appeal. 
But from the tenor in which he has ex¬ 
pressed himself it is extremely difficult to 
say that the learned Additional District 
Judge has definitely believed the defen¬ 
dant. Nor am I certain that the learned 
Judge has relied upon the circumstantial 
evidence. That there was some confusion 
in bis mind is quite clear from that pas¬ 
sage in his judgment in which he explains 
how the bond came into the possession 
of the plaintiff. The plaintiff relied upon 
her possession of the bond as showing that 
there was consideration. Defendant 1 
explained the plaintiff’spossession by say¬ 
ing that the bond was in the possession of 
his brother and then passed into the pos¬ 
session of defendant 2, thedaughter of bis 
brother, and through her into the posses¬ 
sion of tlie husband of defendant 2, who 
having quarrelled with defendant 1, de¬ 
livered the bond to the plaintiff. The lear¬ 
ned Judge emphatically characterizes the 
defendant’s evidence upon this point as 
neither convincing nor satisfactory, but 
immediately afterwards proceeds to ac- 
cepb the story on the ground that the pro¬ 
babilities are in its favour. It is not clear 
whether to some extent the learned Judge 
has not been influenced by meresuspicion 
and therefore the course that we will 
take is to set aside his judgment and 
decree and to remand the appeal in order 
that the findings may bedistinctly stated. 

The law as to how far a Court of appeal 
can interfere with the findings of the 
first Court upen a question of benami or 
fraud has been stated in many decisions in 
our Courts, of which Mr. Hasan Imam has 
today placed the following before us; 
Ranga Ayyar v. Srinivasa Ayyangar (l), 
Upendra Nath Nag v. Bhupendra Nath 
Nag (2). Mi7ia K umari Bibi v. Bijoy 

1. (1898) 21 Mad 5G. 

2. (191G) 32 I C 267. 
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Singh (3), Nivatk Singh v. Bhihki Singh 
(4) and Nil Madhub Mahta v. Baj Kish- 
or^Das (5). Thequestion is not one of purel 
fact; it is a mixed question of fact and 
law, and if a Court prooeedson mere sus. 
picion and draws inferences from facts 
proved such as no reasonable man would 
draw, then the Court commits an error of 
law. It follows therefore that while a 
Court of second appeal cannot interfere 
with findings of fact based on legal 
evidence, it is fully competent to correct 
the inferences drawn from those facts. 

The appeal will therefore be remanded 
to the District Judge of Gaya in order 
that it maybereheard. If the officer who 
heard the appeal is still in the District 
and is competent to hear it, he will hear 
it on remand. If he is not, then the lear¬ 
ned District Judge will make whatever 
arrangement seems suitable to him for 
the hearing, which should be expedited. 
Costs will abide the result. 

Atkinson, J. —I agree. 

_v^B./r.k. Case remanded, 

3. A I R 191G P C 238=40 IC 212=441 A 
72=44 Cal G62 (P C). 

4. (1885) 7 All C49. 

5. (1913) 211 C 413. 
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Dawsor-Miller, C. J. and Mullick, J. 


Narain Singh — Defendant — Appel¬ 
lant. 


v. 

Baba and another —Plaintiffs—Defen- 
donts—Respondents. 

Appeal No. 514 of 1917, Decided on 
5bh February 1918, from appellate decree 
of Sub.Judge, Ranchi, D/- Isb March 
1916. 

(a) Chota Nagpur Tenancy Act (1908), 
S. 139(5)—Wrongful dispossession of tenant 
—Suit to recover possession in Civil Court is 
maintainable. 

Where a tenant has been wrongfully dispos¬ 
sessed of bis holdiug, ho may bring a suit for 
possession of tbe laud in the Civil Court.s. S. 139 
(5) is no bar to such a suit. Tbo word '‘applica¬ 
tion” in the section does not includusuits. 

[P 635 0 2] 

(b) Practice—Evidence—Inadmissible evi¬ 
dence admitted at request of parties cannot 
be objected in appeal. 

Where tbo parties themselves request either 
that certain evidonco which is not in itself ad¬ 
missible as evidence, if objections aro taken, 
should be considered by the Court or where they 
request that the Judge should himself put ques¬ 
tions to witnesses, it does not lie in the mouth 
of either party, who asks that that course should 
be taken, afterwards to question it in appeal. 

[P 634 C 2] 
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(c) Interpretation of Statutes—M^Tords of 
previous statute re-enacted *— Legislature 
should be deemed to have intended to con¬ 
tinue previous law. 

In construing a statute the Court is entitled 
to look at the course of legislation up the date of 
the statute, and if the words of a previous state 
are re-enacted it may be assumed that it was in¬ 
tended that the law should be continued as it 
previously existed. 685 0 1] 


Atul Krishna Bay —for Appellant. 

S. N. Palit and U. C. Laha —for Res¬ 
pondents. 

Dawson-Miller, C. J. —In this case 
defendant 1 appeals from a decision of 
the Subordinate Judge of Ranchi and he 
contends that the decision ought to be 
set aside on two grounds. The first is 
that the Court had no jurisdiction to try 
the case, although neither before the 
Munsif nor before the lower Court of 
appeal was any such objection* taken. 
The second ground upon which he asks 
us to allow this appeal is that the learned 
Munsif who tried the case originally 
went himself and inspected the locality 
“concerning which the dispute took place, 
and .although it is not contended that he 
had no power to go and make an inspec¬ 
tion of the locality it is contended that 
in the course of that inspection the Mun¬ 
sif took evidence by asking questions 
from an old man called Ohilgu and 

based his decision entirely, or at all events 
largely, upon the evidence so obtained. 
The facts of the case quite shortly appear 


to be those: 

The plaintiff many years ago, about 

the year 1901, I think it 
upon certain waste lands described in the 
aifrvey as plot No. 613 in Mauza Saheda 
with the intention of converting them 
into bis korkar. No objection was ap- 
patently taken by the malik at that time 
nor indeed for many years afterwards 
and therefore he contends that no objec¬ 
tion having been taken »for two years be 
is entitled to occupancy rights in respect 
of that land, he having a few years ago 
converted it into cultivable land. The 
original malik appears to have died and 
was succeeded by defendant 2. In the 
year 1908 a survey and settlement took 
place in which the lands in question were 
entered in the Record of Rights as the 
ghair mazrooah khas of the malik and no 
objection was apparently taken to that 
by the plaintiff. The reason given in the 
judgment of the 'Court below for the 
plaintiff taking no objection is that at 


that time the land had not been entirely 
brought under cultivation and the plain¬ 
tiff did not think that it was necessary 
that he should assert his rights at that 
time or that he was entitled to get his 
name entered in the survey record as 
having any right or title to the land. 

Then according to the plaintiff.he grew 
crops on the land and shortly before this 
suit was instituted in 1915, defendant 1, 
who claimed to have taken settlement 
from the present malik defendant 2, ap¬ 
pears to have destroyed the crops and 
disputed the plaintiff’s right or title to 
any occupancy at all. The Munsif at 
the trial having heard evidence upon the 
application of the plaintiff made a per¬ 
sonal inspection of the land in question 
with a view to ascertaining how far the 
plaintiff’s evidence was accurate, to the 
effect that he had erected bunds on the 
land and had carried out other works 
with a view to reducing the land to a 
state fit for cultivation. During the 
course of that inspection, according to the 
Munsif’s report of what took place, it 
appears that both parties asked the Mun¬ 
sif to question this old man Ohilgu, who 
was either the headman of the village or 
one of the oldest inhabitants; and from 
the evidence given by Ohilgu the learned 
Munsif was confirmed in the impression, 
which be seems from his judgment to 
have arrived at apart from this evidence, 
that the plaintiff had erected a bund or 
embankment whereby the land in this 
plot No. 613 was materially assisted in 
being redeemed to a state of cultivation. 
Now where the parties themselvss re-i 
quest either that certain evidence, which 
is not in itself admissible as evidence if 
objections are taken, should be considered 
by the Oourt or vrtiere they request thatj 
the Judge should himself put questions 
to witnesses, I cannot see that it lies in 
the mouth of either of the parties, who 
ask that that course should be taken, 
afterwards to question it on appeal if it 
should turn out that the result of the 
evidence is against them, and therefore 
in my opinion this part of the appeal 

must fail. , . t » 

The next objection which is taken is 

that this being a suit to recover posses¬ 
sion the Court, that is to say, the Court 
of the Munsif in which the suit was ori¬ 
ginally brought, had no jurisdiction to 
try it because under the Ohota Nagpur 
Tenancy Act of 1908 which applies to 
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suits with respect to the land in ques¬ 
tion it is provided in S. 71 that if any 
tenant is ejected from his tenancy or 
from any portion thereof in contraven¬ 
tion of S. 68, he may within a period of 
one year from the date of such ejectment 
present to the Deputy Commissioner an 
application praying to be replaced in pos¬ 
session of such tenancy or portion; and 
the Deputy Commissioner may, if he 
thinks fit, after making a summary en- 
•quiry replace him in possession in the 
manner described in S. 68. That section 
says that no tenant shall be ejected from 
his tenancy or any portion thereof except 
in execution of a decree, or in execution 
of an order of the Deputy Commissioner 
passed under this Act. Then S. 139 of 
the same Act provides as follows: 

“The following suits and applications shall be 
cognizable by the Deputy Commissioner, and 
•shall be instituted and tried or beard under the 
provisions of this Act, and shall not be cognU* 
able in any other Court, except as otherwise pro* 
vided in this Act, namely,” 
and then follow eight different classes of 
-suits or applications which it is said shall 
be'tried only by the Deputy Commis¬ 
sioner. No. 5 is: 

‘‘All applications to recover the occupancy or 
possession of any laud from which a tenant has 
been unlawfully ejected by the landlord or any 
person claiming under or through the landlord.” 

It is said that sub-S. 5 applies to the 
present case and therefore the suit is 
barred, because it could only be tried 
under that sub-section by the Deputy 
Commissioner. Heliance was placed upon 
the earlier legislation, both the Act of 
1859, S. 23 (6) and the Chota Nagpur 
Proeclure Act of 1879, S. 37, Cl. 6, in 
which suits of this nature were only cog¬ 
nizable by the Deputy Commissioner and 
it is said that there is no difference bet¬ 
ween the word suits and the word appli¬ 
cations used in S. 139 of the present Act 
and that it was intended merely to re¬ 
enact the law as it previously existed. 
In construing a statute I think one is 
certainly entitled to look and see the 
course of legislation up to that time, and 
if the words of tha previous statute are 
re-enacted, it may be assumed that it was 
intended that the law should be continued 
as it previously existed. But in the pre- 
Jsent case S. 13i) of the Act of 1908 seems 
to my mind clearly to draw a distinction 
between suits and applications and the 
reasons seem to me to be clear. The 
word application in the section merely 
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refers to certain summary procedure, at 
all events in sub-S. 5 which provides that 
in case where tenants are ejected they 
may at once and without the delay and 
expense of bringing a suit be—if they 
make out their case—put in possession of 
the disputed property. But having re- 
gard to the fact that the word suits is 
also used in many of the sub-sections in the 
same section I cannot belive that it was 
intended in the presant Act that not only 
applications such as those I have des¬ 
cribed should be confined to the Deputy 
Commissioner's Court alone, but also suits 
which claimed not only to be put in pos¬ 
session but also included claims for de¬ 
clarations and matters of that sort. 

In the present case it is noticeable that 
not only did the plaintiff seek the relief 
of being pot in possession of the disputed 
land, but he sought a decree adjudicating 
upon his korkar rights and claimed also 
any other reliefs to which he wasentitled 
in the opinion of the Court. In any easel 
do not think that S. 139, sub-S. 5, of the 
Act in question was intended to bar a 
suit being brought in some other Court 
besides that of the Deputy Commissioner. 
The matter has already been the subject 
of judicial decision in a case which came 
before the High Court of Calcutta in 
1910 and the judgment of Woodroffe and 
Carnduff, JJ., appears in Khetra Nath v. 
Paru Beuri (1). Both these learned 
Judges were agreed that the word appli¬ 
cation in the section under consideration 
did not include and was not meant to in¬ 
clude suits such as that which has been 
brought in the present case. I think on 
both grounds this appeal must fail and 
must be dismissed with costs. The costs, 
which the respondents have to pay in 
respect of their unsuccessful application 
for security, will be set off against the 
costs they recover in the appeal. We 
assess the appellant’s costs of that appli¬ 
cation at one gold mohur. 

Mullick, J. —I agree. 

V.S./r.K. Appeal dismissed. 

y I C 478.' 
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Sharfuddin and Rob, .TJ. 

Gauri Dutt —Appellant. 

V. 

Dohan Thakur —Respondent. 

Miso. Appeal No. 311 of 1916, Decided 
on 4th July 1917, from order of Sub- 
Judge, Muzaffarpur, D/- 10th June 1916. 
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Civil P. C. (1908).O, 23. R. 3—Compromise 
—Decree outside scope of suit—Compromise 
including matter outside scope of > suit should 
not be given effect to. 

Plaintiff sued defendant for recovery of a cer¬ 
tain sum olaiming interest at 21 per cent, per 
annum. Before the disposal of the suit a com¬ 
promise was effected between the patties, whereby 
it was agreed that the defendant should pay to 
the plaintiff a certain sum on a certain date and 
that if the money was paid on that date, in¬ 
terest should ruQ at the rate of nine per cent, 
per annum. It was further agreed that if the 
money was not paid on the date fixed interest 
should run at the rate of 21 per cant, per annum 
from the date of the compromise to the date of 
realisation. 

Held', that the decree-holder was entitled to 
recover interest only at the rate of nine per cent, 
per annum. 

Per iiof, J .—The agreement to pay after the 
specified date a rate of interest not claimed in 
the plaint was outside the scope of the suit, and 
anv portion of the compromise which fell out¬ 
side the scope of the suit was invalid and ought 
not to have been included in the decree and 
could not be executed as pact of the decree. 

[P 686 C 2] 

Banerji —for AppoU 


Chandra Sekha? 
lanb. 

Saroshi Charan 
denfe. 

Sharfuddin, J. 

was a decree-holder 


Mitter —for Bespon- 

-The appellant who 
instituted a suit for 


recovery of Be. 7,018-6-6 against the 
defefendant on a bahi kbata. Before the 
disposal of the suit a compromise was 
effected between the parties and a peti- 
tion was put in embodying the terms of 
the compromise. It was agree a e 

detandant should pay to the 

sum of Hs. 2,500 on or before 30th June 

1915; and that if the money was by 

that date, interest should run at the rate 
of 12anna3 percent, per mensem. It was 
fnrMiar agreed that if the money was not 
nald on or before 30th Juno 1915, in¬ 
terest should run at the rate of 24 per 
cent, per annum from the date of the 
compromise to the date of realization. 
Under the terms of the comprornise a 
decree was prepared; and the plaintiff 
put that decree into execution, and in 
doing so calculated the interest at the 
rate of 24 per cent, per annum, upon 
which the defendant put in an objection 
under S. 47, Civil P. 0. In his objection 
the defendant raised several grounds, but 
the one with which we are concerned is 
that the decree-holder should nob have 
calculated the interest at 24 per cent* 
The executing Court allowed the objec¬ 
tion, holding that the higher rate of in¬ 
terest was a penalty. Against this order 


the present appeal is preferred by the 
decree-holder. The contention on behalf 
of the appellant is that the rate of interest 
under the deed of compromise was really 
24 per cent, per annum, and that it was 
agreed by way of concession to the defen¬ 
dant that if he paid the sum agreed upon 
on or before 30th June the rate of in¬ 
terest would be reduced to 9 per cent, 
per annum. 

In this matter the question whether 
24 per cent, is in the nature of a penalty 
or not does not arise. The interest on 
the money advanced to the'defendant was 
at the rate of 13 annas per cent, per 
annum, i. e.. Bs. 9-12-0 per annum, and 
this was the rate claimed in the plaint.l 
From the terms of the compromise itselfl 
it is very clear that the rate of interest 
agreed upon was really 9 per cent, per 
annum, and the decree-holder therefore' 
is entitled to obtain from the defendant 
Rs. 2,500 with interest at the rate of 
nine per cent, per annum. As to the 
stipulation that the rate of interest will- 
be 24 per cent, per annum upon failure 
to pay the money agreed upon on th& 
date agreed upon it is a matter which 
we consider to be altogether superfluoiw. 
The appeal for the above reasons will be 
dismissed with costs. 

Roe, J.—I agree that the agreement 
to pay, after the specified date, a rate of 
interest not claimed in the plaint, was 
outside the scope of the suit, and that 
any portion of the compromise which fell 
outside the scope of the suit was invalid 
and ought not to have been included in 
the decree and cannot be executed as par^ 
of the decree. With regard to the second 
plea taken, that on a previous application 
one of the plaintiffs took the same objec¬ 
tions as are now before us and that that 
application was -dismissed for default, I 
am of opinion that the dismissal for de¬ 
fault is not a bar to giving the relief 

which is now sought. « 

v.R./b.K. Appeal dismissedr 
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MULLICK AND ThORNHILD, JJ. 

KhetTo Mohan Datt Appellant. 

v. 

Dilwar and others —Bespondents. 

Appeal No. 167 of 1917 and Civil Bevn. 
No. 148 of 1918, Decided on 20th June 
1918 from appellate order of Dist. Judg6i 
Purulia, D/- 23rd April 1917. 
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Civil P. C. (1908), o. 21, R. 91—Execution 
•ale-^Purchaser cannot impugn validity of 
aale except on ground that judgment-debtor 
had no saleable interest. 

It is nob open to a party who purchases at an 
auction sale to impugn the validity of his own 
purchase when he finds that he has bought a 
property which is not worth as much as he ex* 
pected at the time of his purchase. He cannot 
attack the purchase except on the ground that 
the judgment-debtor had no saleable interest in 
the property. [P 637 C 2] 

Gour Chandra PaZ—for Appellant. 

Shiv Narain Bose —for Reapoadents. 

Muliick, J .—This is a matter which 
arises out of an execution sale held in 
enforcement of a decree for money. The 
right, title and interest of the judgment- 
debtor in certain immovable property was 
sold on 28bh March 1916 and purchased 
by a person who says he is in no way 
connected with the judgment-debtor. On 
the 27bh March, a mortgagee of the pro¬ 
perty came in and asked the Court to sell 
the property subject to his mortgage, 
although that mortgage did not find any 
mention in the sale proclamation. It 
seems that when the parties were called 
upon to settle the sale proclamation the 
judgment debtor did nob appear and so 
the Court had no opportunity of notify¬ 
ing the mortgage charge in the sale pro¬ 
clamation. After the sale was held and 
confirmed, the auction-purchaser appeared 
before the execution Court and demanded 
that the sale should be set aside on the 
ground that he had purchased in igno¬ 
rance of the fact of the mortgage charge. 
He contended that as the mortgage charge 
had not been notified in the sale-procla¬ 
mation he was not bound by his purchase 
and that the sale should he rescinded. 
The Muosif very properly held that the 
auction-purchaser was not a person who 
could oorao in and attack his own pur¬ 
chase. He also seems to be of opinion 
that the auction-purchaser had sufficient 
opportnniby of knowing that the pro" 
perby was sold subject to the mortgage 
charge. 

The auction-purchaser then appealed 
to the District Julge and he without 
deciding the question as to whether the 
auction purchaser had any locus standi 
in the matter said that it was a fit case 
for the exercise of his inherent powers 
and that as there was no provision of 
the Code under which he could set aside 
the sale, he would do so on the ground 
that the omission to notify the incum¬ 
brance at the time of the sale operated 


harshly upon the auction-purchaser. 
Now in my opinion it is quite clear that 
the learned Munsif took the correctj 
view that it is not open to a party who 
purchases at an auction-sale to impugn 
the validity of his own purchase when 
he finds that he has bought a property 
which is not worth as much as he expec¬ 
ted at the time of his purchase. Every 
man buys at an auction sale with his 
eyes open and the general principle that 
an auction-purchaser cannot attack bis 
own purchase except on the ground that 
the judgment-debtor had no saleable in¬ 
terest must apply. Nor is this a case 
in which the inherent powers of the 
Court can be exercised, as the auction- 
purchaser has his proper remedy against 
the decree-holder. If he has bought a 
property the title as to which was defec¬ 
tive, and if he has been misled on account 
of any fraud or omission on the part of 
the decree-holder, it will be open to him 
to seek his remedy against the decree- 
holder by a suit for such damages as the 
law allows. But there is no reason why 
the Court should interfere on behalf of 
the auction purchaser and set aside a 
sale simply because the auction-purchaser 
has bought a bad title. 

The result is that the order of the 
learned District Judge is set aside. We 
make this order not in appeal, but in the 
exercise of our revisional powers, because 
it seems to us that no second appeal lies 
to this Court as no first appeal lay to the 
District Judge. We treat the memoran¬ 
dum of appeal as an application for revi¬ 
sion and make the order under S. 115, 
Civil P. C. The petitioner before us will 
get his costs. Hearing fee one gold 
mohur. 

Thornhill, J. —I agree. 

v.S./r.k, Order set aside. 
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JwAtiA Prasad, J. 

Wazir Ali —Defendant—Appellant. 

V. 

Mt. Mahimunnissa and others —Plain¬ 
tiffs—Respondents. 

Second Appeals Nos. 295 and 473 of 
1917, Decided on 21sb December 1917, 
from decision of Sub-Juclge, Purneah. 

(a) Transfer of Property Act (4 of 1882), 
S. 54—Transfer is not complete without 
registered deed — Mere admission by some 
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executants does not make deed registered 
and no title passes. 

Under S. 54 a contract of immovable property 
of tbe value of Hs. 100 and upwards, unless fol¬ 
lowed by tbe registration of tbe deed, connot 
completely transfer property. 

Where one of several executants of a deed ad¬ 
mits execution before the Hegistrar but the deed 
is not actually registered, the document can pass 
no title. [P 638 O 2J 

(b) Registration Act (16 of 1908), Ss. 35 
and 87—Registration on admission by only 
some executants is improper —- Whether ir¬ 
regularity is cured by S. 87 (Quaere). 

Registration of a document on the admission 
of execution by one of several executants is ir¬ 
regular, [P 638 O 2] 

Quaere.—Whether the irregularity is cured by 
S. 87. [P 638 O 2] 

(c) Bengal Tenancy Act (8 of 1885), S. 153 
—Question whether “naqdi” or‘'bhawli*’rent 
is payable—Second appeal is not barred. 

In a case where the question is whether the 
defendant is liable to pay naqdi or bbawli rent 
a second appeal is not barred by S. 153, Beo. 
Ten. Act: 29 I C 896. Foil. CP,639 O 1] 

Purnendu Narayan Sinha —forAppoU 


lant. 

Naresh Chandra Sinha —for Reapon- 
dentis. 

Judgment. —These appeals arise out 
of rent suits brought by the heirs of one 
Riazat Ali patnidar. The defendant is 
the tenant. In Suit No. 2699 the claim 
•was for arrears of rent at a naqdi jama 
of Rs. 9 besides cesses from 1319 to 1321. 
In Suit No. 2701 the claim was for 
bhawli. i. e.. half tbe produce as rent for 
the same period. The defendant-appel- 
lant pleaded that the interests of Riazat 
Ali and others, patnidars. 7%® 
ferred by virtue of a sale-deed of 
favour of one Jama Baksh and that Jama 

Baksh became the owner of the ^ 

hence he alone was entitled to the rent 
and not tbe plaintiffs. There was a fur- 
tTer oontentfon in Suit No 2701 that 
thev were not liable to pay the bhawli 

adhi rent inasmuch as the rent was 
converted into a naqdi of Rs. 2-12-0 by 
Biazat Ali and that the plaintiffs were 
bound by that conversion. The third 
plea was the ‘usual plea taken by the 
defendant in a rent suit that the rents' in 
arrears were paid up and were not due. 
Issues were accordingly framed by the 
first Court and all the contentions of 
the defendant were overruled, with the 
result that the suit was decreed with 
certain variations in the claim as regards 
the bbawli rent. The judgment of the 
Munsif was upheld by the Subordinate 
Judge in appeal. 

Tbe contentions in the second appeal 


are almost the same as taken in th 
Courts below. It has been held by the 
Courts below that tbe sale-deed in favour 
of Jama Bakhsh by Riazat Ali and others 
was not registered. This fact is not con¬ 
troverted by the appellant, but it is said 
that one of the executants of the deed, 
Riazat Ali, had admitted before the 
Registrar the execution of the document 
and that was sufficient to pass the in¬ 
terests at least of Riazat Ali. S. 64, 
T. P. Act, is a complete answer to this 
contention, which provides that a trans¬ 
fer of tangible immovable property of 
the value of Rs. 100 and upwards can 
only be effected by a duly registered in¬ 
strument. It is needless to quote autho¬ 
rity on the point. The contract of sale 
unless followed by the registration of the 
deed, cannot completely transfer the 
property, and as expressly laid down in 
that section, cannot by itself create any 
interest in or charge on the property. 
As fco the contention about Riazat "li 0 
admission of the execution of the 
deed before the Registrar, it may be 
noticed that under S. 35. Eegn. Act (Ih 
of 1908), all the persons executing the 
document should have admitted the exe¬ 
cution before the Registrar before he wae 
bound to register the document. 
mati Sujan Bibi v. Srimati Asa/a Kha^ 
tun (1) it was observed that if the docu¬ 
ment is registered on the admission of 
one of the executants it was doubtful 
whether the defect in registration of the 
document could be cured by S. 87 of the 
Act. disagreeing with the view in Pakran 
y.Kunhammed (2). but in both these 
authorities it was admitted that regis-^ 
tration could only be properly done oUj 
the admission of all the executants and 
that non-compliance with S. 35 consti¬ 
tutes an irregularity or defect. . _ , 

In the present case the registration 
has not taken place at all, so that noj 
question of curing an irregularity arises. 

1 therefore hold that tbe plaintiffs were 
entitled to maintain the suit. This is 
tbe main contention of tbe learned vakil 
on behalf of the appellant. The other 
contention is that the question as to whe¬ 
ther the rent was commuted into naqdi 

in Suit No. 2701. was not properly de¬ 
cided by the Court below inasmuch as 
the Court did not discuss tbe evidence 
but simply said that i t went through t^ 

1. (1909) 4 I O 69. 

2. (1900) 23 Mad 580. 
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evidence and agreed with tbe first Court. 
The lower appellate Court's judgment 
was a judgment in agreement. The evi¬ 
dence was fully discussed by tbe first 
Court, The contention is overruled. It 
has been contended before me by tbe 
respondents that S. 153, Ben. Ten. Act 
bars a second appeal in the present case. 
In case No. 2701 the issue was whether 
the defendant held land in that suit at a 
naqdi rent. Upon this issue a second 
appeal would certainly lie and S. 153 
Iwould not be a bar vide the case of Kali 
Krishna Baiswas v. Bam Chandra 
Baidya (3). As to Suit No. 2699, the 
contention of the appellant is that he set 
up the right of tbe alleged vendee, and 
therefore there was a conflicting claim as 
to the title in land and hence S. 153 did 
not apply. The sole question is whether 
there was any conflicting claim between 
the parties in the present suit. The 
vendee is not a party and hence there 
was no conflicting claim between the 
plaintiffs and the vendee. Therefore, 
second appeal would not lie in Suit. No. 
2699 as the claim for rent was below 
Ks. 100. The result is that both these 
appeals are dismissed with costs. 

V. S./r.k. Appeals dismissed. 

IT. (1916) 29 I C 896. 
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Imam, J. 

Jagan Dubey and others —Petitioners. 

V. 

Emperor —Opposite Party. 

Criminal Revo. No. 93 of 1918, Deci¬ 
ded on llth April 1918. 

(a) Penal Code (1860), S. 447^—Kinding a® 
to who was in possession of land in dispute 
is necessary. 

Pot a conviction under S. 447 the finding on 
tbe point as to who was in possession of the land 
in dispute is necessary. [P 640 0 1] 

(h) Penal Code ( i860) S. 447“—Person enter* 
ing upon land in bona fide assertion of right 
to remain there till ejected in accordance 
with law is not guilty. 

Where a person enters upon land, not with the 
object of intimidating annoying or insulting the 
complainant, but in the bona fide assertion of 
his own right to remain on the land till he is 
ejected tberofrom in accordance with law, he is 
not guilty of an offence under S. 447. [P 646 C 1 ] 

iU. Yunus —for Petitioners. 

Government Pleader —for the Crown. 

Judgment. The three petitioners 
Jagan Dubey. Damri Dubey and Bigan 

Kahar were convicted under S. 447, I. p. 
C.,.by the Sub-divisional Officer of Saasa- 
ram. On appeal their conviction was 
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upheld by the learned Sessions Judge of 
Shahabad. The present petition is on be¬ 
half of the three men. Mr. Yunus appear¬ 
ing on their behalf contends that tbe con- 
viotion under S. 447, I. P. 0., cannot be 
sustained on the findings of the learned 
Judge. It appears that some canal side 
cutting lands kept by Government are 
from year to year settled with people and 
that amongst them the land with which 
this case is concerned was one. This 
land has been, it is admitted, settled with 
the father of the principal accused Jagan 
Dubey from year to year. The circum¬ 
stances of the annual settlement leave 
little doubt that the accused believed that 
the renewal after the expiration of every 
annual lease would be a matter of course. 
What happened last year was that the 
lease expired on Slat March 1917, On 8th 
May an application was put in by the 
private prosecutor Bidyapat before tbe 
Settlement Officer for the lease of the 
land in question. On 7th May the settle¬ 
ment was made with this man and he was 
duly given the lease. On 7th August 
1917 Bidyapat entered upon this land. 
Nothing happened on that day, but on the 
day following the accused Jagan and the 
other two petitioners came to the land 
and ordered Bidyapat to leave the field. 
He refused and thereupon Jagan called 
upon his men to beat him. 

The latter ran away, on which the land 
was ploughed up by the accused and his 
party. Mr. Yunus contends that before 
a conviction under S. 447, I. P. O., oan 
stand, the finding on the point as to who 
was in possession of the land in dispute 
was necessary. He contends that although 
the last lease expired on Slat March 1917 
yet his client continued to remain in 
possession of this land and that he was in 
possession of this land when on 8th 
August he came and ordered Bidyapat 
to leave the place. Mr. Yunus relies 
for this contention on a finding of fact in 
the judgment of the lower appellate Court. 
That finding runs as follows: 

‘■Indeed there is little doubt that he had ac¬ 
tually Bown Rohini Bawag* earlier in the year 
between the expiry of his lease on 31st March and 
the first entrance of Bidyapat on tbo land Tf 
would seem that at that time ho was unaware 
laat 018 i«^a9e would not be renewed/* 

On this finding he invites me to hold 
that the land continued to be in posses 
Sion of his client. The learned Govern 
menb Pleader appearing in support of the 
conviction on the other hand contends 
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fcbat even if tbo land continued to be in 
possession of the petitioner Jagan, in any 
event on 7tb August 1917, the day pre¬ 
vious to the occurrence, Bidyapat bad en¬ 
tered upon this land and that therefore 
on 8tb August, when Jagan came to inter¬ 
fere, the land was in possession of Bid¬ 
yapat and therefore Jagan came and en¬ 
tered upon land in possession of the com- 
plainant Bidyapat. I am therefore asked 
to hold that on 8th August, when the 
petitioner came to this land, he came as 
a trespasser. I find from the judgment 
of the lower appellate Court that on 7th 
August when Bidyapat entered upon this 
land there was no obstruction; but there 
is evidence to show that before that 
threats had been used by Jagan against 
Bidyapat. In answer to this Mr. Yunus 
contends that the fact that after the ex¬ 
piration of the lease the land had been 
actually cultivated by his client and fur¬ 
ther the fact that his client had threa¬ 
tened Bidyapat against entering upon this 
land, show clearly that his client was not 
only in possession of the land but was 
also asserting it against Bidyapat and any¬ 
body else who might obtain or try to 
obtain a lease of it from the canal autho¬ 
rities. He also contends that if nothing 
happened on 7th August that might be 
due to the fact that the complainant came 
to the land without the knowledge of the 
accused. 

On the finding of the lower appellate 
Court I cannot bub come to the conclusion 
that tbo petitioner Jagan continued to be 
in possession of this land after the expiry 
of his lease In the circumstances I am 
icoerced to hold that on 8th August, when 
ho came and drove Bidyapat ouc of the 
land, he did so in the bona fide behaf that 
he being in possession of the land was en- 
titled to remain on it till duly ejected. 
.On the facts of this case therefore there 
is substances in the contention that the 
entry of Jagan on the land in question 
was not with the object of intimidating, 
[annoying or insulting Bidyapat, bub was 
in the bona fide assertion of his own 
'right to remain on the land till he was 
(ejected therefrom in accordance with law. 
For these reasons I hold that the convic- 
Ition under S. 447. I. P. G., of the peti- 
ibioners is unsustainable. The conviction 
and sentences as against these petitioners 
are set aside. 

V.S./r K. Cornviction set aside. 
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Bam Sarup —Petitioner. 
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Emperor —Opposite Party. 

Criminal Rovn. No. 23 of 1917, De¬ 
cided on 10th December 1917, from 
order of Munsif, Sitamarhi, D/- 27th .. 
September 1917. 

(a) Penal Code (1860), S| 464*~-Accused 
Gomasta of S verifying plaint '*8 ba kalam 
kbas” — Accused admitting verification but 
pleading authority from S—8 not denying 
fact—Accused is net guilty of forgery, plaint 
not having been signed fraudulently. 

Accused, a gomashta of one 8, filed a plaint 
on behalf of S. and verifieditin the words ‘ 8. ba 
kalam khas." 8 accepted the plaint, gave evi* 
dence in support of it and obtained a decree on 
its basis. During the suit accused admitted 
that the plaint had been verified by him, but that 
he had authority from 8. 8 did not deny this; 

Held-, that the accused was not guilty of 
forgery inasmuch as he did not make the signa¬ 
ture of 8 on the plaint dishonestly or fraudlently. 

[P 642 0 2] 

(b) Criminal P. C. (1898), S. 195 (c) —“ 
Limitation in S. 195 (c) — Whether also 
applies to order under S. 476. (Quaere) 

Quaere^Wbsther the limitation contained in 
S. 195 (c) in the words “a party to any proceeding 
in any Court,” applies also to an order under 
S. 476 of the Code by reason of the words in the 

latter section, "any offence referred to in S. 196 . 

(.P 642 U 2J 

Ambica Prasad Upadhaya —for Pebi- 


tioucr. 

Judgment. —This is an application 
against an order of tbe Munsif of Siba- 
marhi. dated 27bb September 1917, passed 
under S. 476. Criminal P. O., directing 
the prosecution of the petitioner for an 
offence under S. 465 read with 471, I. P. 
O. The petitioner is a gomashta of one 
Sagar Mall. A suit was instituted in tbe 
Court of the Munsif on 5bh March 1917 
for recovery of money based upon a 
mortgage bond executed by the defendants 
in the suit in favour of Sigar Mall. Sagar 
Mall has a cloth shop in Sursund. The 
plaint was filed under the signature pur¬ 
ported to have been made by Sagar Mall 
himself. The verification and the signa¬ 
ture are in the handwriting of the peti¬ 
tioner in these words: “Sagar Mall ba 
kalam khas.” The bond was not disputed 
and the principal plea taken by the de¬ 
fendants in the suit was that of payment 
of a certain sum of money said to have 
been made by him but not credited in the 
suit. Upon an issue having been framed 
on that plea, evidence was taken on behalf 
of the parties. In the course of the trial 
Sagar Mall was examined on 3rd August 
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es a witness to prove his case. He was 
recalled and was cross-examined on 4bh 
August and in answer to a question of the 
Oourt said as bo Ex. 10. which runs as 
ipllows: 

*‘I did Qot write the ab>ve. My gomashta Ram 
6 arup Bam wrote it not in my presence.” 

The petitioner Ram Sarup was ex- 
•amined as a Court witness on 6th August 
with regard bo Ex. 10. He said: 

"Tbis is in my handwriting. The plaintiff 
aubhorised me to sign for him io the way in 
'whioh I have sigoed. Dw^rka Fras%d Mobutfir 
^sked me to Bigo in that way, as I had no 
mukhtearoamah from the plaintiS.’’ 

Tne mortgage suit was disposed of on 
6th August with the result that a modi, 
fied decree, giving credit to the defendant 
lor Rs. 400 was passed in favour of the 
plaintiff. On that very day the Court 
ordered proceedings to be drawn up 
against the petitioner for having forged 
the signature of Sagar Mall on the plaint. 
The petitioner showed cause and on 
27th September was examined in support 
of the cause shown by him. He repeated 
thostatemeob made by him on Och August 
referred to above in the following words: 

“Tam gomashta of Sapar Mall Exs. 10 anH lO-l 
are the BtgnatureHof Sigir \l til wric*^-ea bv him: 
I nigQed for S^gat Mall as I was authorised by 
him to do so. I did not d > it dish^aostly or 
fraudul-*ntly to deceive ao.iboiy. I did oot do 
itt)d3 wroogFul gain or loss. I have d'*posed 
before oo bcb:ilf of Sagar Mill in the origiaal 
casQ 

On that very day the Court maie the 
order absolute and directed the prosecution 
of the petitioner under the sections set 
forth above. The raison given by the 
Munsif for his order under S. 476 is as 
fol lovvs: 

‘ The ab^ve Exs 10 and I0*l ahowclearly that 
the aconaed has co'nmi ted fnrgjprv and that be 
used the forged d icurnent in 0 )art. Bv his acts 
he practised fra'd upon the C»urt and led the 
Cmrt to b;liove that the pliint was propelrv 
signed aod verifiol bv the party. If the accu-ed 
w >uld havesignel thus ‘dastikhat Sagar Mall 
ha k il i n Ra n Siruo,* the case would have bseo 
difloreot. Tne verification cf pleadings isa most 
sileinn act and this has been very lightly treated 
by the accused. It seems therefore ihit the 
accused has committed offences under S. 4G5 
aod 471. I. p. C.”. 

Order 6, R, 14, Civil P, C., provi les 
thatevary pleading shall ba signal by the 
pirty an 1 bis pleiderfif any) ’ with and 
important proviso to it namely that 

where a party pleading is by reason of absence 
or for other good cause unable to .sign the pie id- 
ing, it may bo sign-d by anv person duly autho* 
rise! hv him to si.ja t ie si-nc or to sue ou his 
b )h ilf ” 

The plaintiff inhis evidence hassailthat 
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the plaint was not signed in bis presence 
and that it was signed by Ram Sarup bis 
gomashta. The plaintiff accepted the 
plaint filed on his behalf as his own, sup. 
ported it by his own evidence in Court, 
and obtained a decree on the basis of that 
plaint. He does not deny that the peti¬ 
tioner Ram Sarup was not authorised by 
him to sign the plaint; and. from the con. 
duct of the plaintiff, it must be presumed 
that there was an implied authority by 
him to the petitioner to sign the plaint. 
The petitioner asserted the authority 
given to him during the trial of the ori. 
ginal suit,and also when he showed cause. 
He has also explained the reason why he 
did put in the words **bakalam khas” in¬ 
stead of “bakalam Ram Sarup”. The 
learned Munsif admits that if the signa¬ 
ture would have been ”bakalam Ram Sa¬ 
rup” the matter would have been quite 
different. From this I understand the 
Munsif to mean that in that case the pro. 
secubion of the petitioner would not have 
been directed at all. The learned Munsif 
does not hold that the signature “ba kalam 
khas” was made dishonestly with a view 
to cause wrongful gain or loss as defined 
in S. 24, 1. P. C. Ha however says that 
the petitioner 

‘'practised fraud upoD the Court and led the Court 
to believe that the plaint was properly signed 
and verified.” 

Under S. 25. I. P. C.. 

"an act is said tj bo done fraudulently when it 
is done with intent to defraud but not othervviss.” 

Tbeie mu^t therefore bea clear“inbeDtion 
to deceive” and to obtain an advantage. 

It is needless to quote authorities to show 
what would constitute a fraudulent act 
within the meaning of S. 25, I P. C. 
Baton a careful examination of all those 
authorities, it is clear that no hard and 
fast rule cm be laid down; it has bo ba 
determined in the circumstances of each 
case, whether the intention of theaacused 
was such as to constitute in point of law 
an “iatenb to defraul.” In the present 
case, the circumsbaaoes, if carefully scru¬ 
tinized. do nob at all gi to show that 
there was such an intention on the part 
of the petitioner as is contemplated by 
the .'lootion. The bond in question is a 
mortgage.bon 1 dated 2ad Ojtober 1915. 
The due date for the repayment of the 
money covered by the bond mentioned 
therein as well as in the plaint is 30ch 
Pous 1324 corresponding to 8th .January 
1917. The suit was instituted on 5th 
March 1917, the suit was nob at all going 
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to be time-barred and no advantage would 
have been gained to the petitioner or to 
bis master Sagar Mall in not instituting 
the plaint on the date on which it was 
filed. If the petitioner actually wrote the 
signature in the plaint adding the words 
“ba kalam Ram Sarup” (that is by the pen 
of Ram Sarup) showing that it was writ¬ 
ten by him and not by Saggar Mall, there 
was absolutely no risk to the plaintiff’s 
claim at all. So the signature, as it stood 
as “ba kulam khas”, did not give any ad¬ 
vantage to the plaintiff' and the absence 
of it would not have exposed the peti¬ 
tioner or his master to the risk of any loss 
or damage. Ram Sarup as the gomasbta 
of Sagar Mall was in charge of the shop 
of Sagar Mall in respect of which the 
transaction question is said to have been 
entered into. Therefore it was the ordi¬ 
nary duty of the man to carry on thebusi- 
dess of the shop and to realise moneys 
lent on behalf of the firm to debtors. He 
belioved that he was authorised tosign it 
for Sagar Mall and he expressly said in 
his evidence that Dwarka Prasad Mohur- 
rir asked him to sign in this way, as he 
had no icnukhtearnamah from the plain- 

tiff. Under clause 1, S. 464, I. P. C., 

“ man is said to commit forgery when he dis¬ 
honestly or fraudulently.figus.a 

document with the intention of causing it to he 

believed that such document.was signed 

.bj’ or by the authority of the person by 

whom or by whose authority he knows that it 
was not signed.” 


So if the man believed that he had an 
authority on behalf of Sagar Mall he would 
have come under Cl. 1, S. 464. 

In Heg. v. Bhavanishankar (l) the ac¬ 
cused 1 was the manager of an estate 
framed by one Dalsukhram. Accused^ 

was a peon of the same firm of Dalsukh- 

ram. Petitions bearing the signature of 
Dalsukhram in the handwriting of ac- 
cused 1 as in this case, wore presented to 
themamlatdar requesting him realise 
the rents duofrom the debtors of Dalsukh- 
ram under the provisions of Regn. 17 of 
1837- The signature on each of those peti¬ 
tions was made exactly as it would have 
been made by Dalsukhram himself and 
the petitions were lodged on the last day 
they could have been lodged. The Assis¬ 
tant Sessions Judge was of opinion, as 
the learned Munsif in this case, that the 
intention was to deceive the Court. Their 
Lordships of the Bombay Cqurt disagreed 

1 . (1874) 11 B H O R 3, 


with the view of the lower Court and 
held that 

“assuming that even if accused 1 had no tfttfbd- 
rity to eigo the document on behalf of t)al8Ukh- 
ram, his master, he could not be held to have' 
committed a forgery within the meaning ofS 461, 
I. P. 0. Assuming that the prisoner had no an- 
thority, he cannot be found guilty, unless he 
signed the petition dishonestly or fraudulently. 
Further that the act was doue for tbe benefit of 
Dalsukhram but it was not suggested that he was 
not legally entitled to the rents which it was the 
prisoner's object to recover from the tenants.” 

Tbe facts and circumstances of tbi? 
case are on all fours with those in the' 
case cited above. There does not appear 
to be any particular object or sinister 
motive in using the words ba kalam 
khas” instead of “ba kalam Ram Sarup.’*" 
The learned Munsif also does not say that 
there was such motive, but simply says 
that the petitioner treated tbe verifica¬ 
tion “very lightly.” To my mind there¬ 
fore the act of the petitioner was a casual 
and accidental one without fully realis¬ 
ing the responsibility of the signature 
having been put so as to show that it was 
signed by Sagar Mall himself and not by 
the petitioner. I do not therefore think 
that in this case there was any intention 
on the part of the petitioner to practise 
fraud upon the Court, as is said by the 
Munsif in his judgment of 27th Septem¬ 
ber 1917. There was no object in that 
at all. The petitioner therefore is not 
guilty and has committed no offence. The 
order to prosecute is bad and should be 
set aside. It has also been contended by 
the learned Vakil for tbe petitioner that 
he was only a witness in theeuit and was 
not a party and hence no order under 
S. 476, Criminal P. C., for his prosecution 
could be passed, inasmuch as the offence 
of forgery referred to in S. 195 (o) of the 
Code must have been committed by a 
party to any proceeding in any Court.” 
No doubt sanction under S. 195 fc) can be 
given only against a party to the proceed¬ 
ings in the Court in which the document 
is produced or given in evidence It is 
contended that the limitation of S. 195 (c)' 
would apply also to an order under S 476 
by reason of tbe words in the latter sec¬ 
tion “any offence referred to in S. 195.” 

There has been a great diversity of opi¬ 
nion on this point. The authorities have* 
recently been reviewed in Jadunandan 
Singh v. Emperor (2), which held that 
tbe limitation of S. 196 (b) would apply 
to orders under S. 476 as well. In tba^ 

2. (1910) 37 Cal 260=4 I.C 730=1 Cr L J 87. 
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case the offence was committed in lodg. 
ing a false case before the police and was 
not committed before any Court, and may 
be distinguished from the present case 
where the question is not whether the 
offence was committed, but the question 
is whether the offence of forgery com¬ 
mitted by a witness and brought^ to the 
notice of the Court in respect of a doccf- 
ment produced in Court is excepted from 
the operation of S. 476, Criminal P, C. 
by reason of the limitation in S. 195 (c), 
which applies to a party only. It was 
held in the case of Ahdul Khadar v. Meera 
'•^Sdheh (3) thd^t fch© Oourt canook order 
prosecution under S. 476 in respect of a 
forgery case. On the other hand the cases 
to the contrary are Keshav Narayan 
Manolkar, In re (4) and Akhil Ohandra 
Sen V. Queen-Empress (5) and Devji, In 
re (6). In view of the conflict in the 
authorities it is not desirable to decide 
the point, inasmuch as the order under 
S. 476 is being set aside on merits. The 
result is that the order of the Munsif 
dated 27th September 1917 sanctioning 
the prosecution of the petitioner is set 
aside and the prosecution stated on the 
foot of that order is also quashed. 

_V-S./R.K. Order set aside. 

3. (1R92) 16 Mad -zll 

4. (1912) 13 Or L J 848=17 I 0 720. 

5. (1895) 22 Cal 1004 

6. (1894) 18 Bom 581. 
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Mullick and Thornhill, JJ. 

Satya Deva Swamt —Appellant. 

V. 

Emperor —Opposite Party. 

Criminal Appeal No. 84 of 1918, Deci¬ 
ded on 29th May 1918, from order of Sess. 
Judge, Champaran, D/- 4th May 1918 

G ’ S. 330— 

d. .530 contemplates assault with object of 
obtaining confession or restoration of stolen 
property. 

SeoMon 330 o( the Peeal Code contemplate, 
that there must bs immediate connexion bet¬ 
ween the assault and the restoration of the 
property, 1 . e.. the intention of r.ho person 
causing the assault must be proved to be to 
obtain from-the person assaulted a confesMon or 
restoration of stjlen property and there must bo 

ground for explaining the assault 
otherwise than upon that foundation. 

330—1360), Ss^3^23 and 

Y'*** ®Wect of obtaining 

fit lr* I®" Property-As.auU in 

inder S ®32i: --ount. to simple hurt 

Where it was found that the object cf the 
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assault was not to obtain the restoration of 
stolen property but that the assault was com¬ 
mitted m a 6t of anger quite independent of the 
intention to extract a confession or caust a 
i^fitoration of stolen property: 

Q ' assault did not come under 

a amounted to simple hurt under 

S. 323, Penal Code. [P 645 q 1 ] 

S. Sinha and Rajendra Prasad —for 
Appellant. 

Sultan Ahmad~“iot the Crown, 

Nlullick, J. The appellant has been 
convicted by the Sessions Judge of Cham¬ 
paran. in a trial with the aid of two 
Assessors of an offence under S, 330, I, 
P. C. and sentenced to simple imprison¬ 
ment for one month and a fine of Ra. 50. 
in default rigorous imprisonment for 
fifteen days. The story told for the 
prosecution is that on or about 7th Do- 
camber 1917 the appellant Satya D6va 
Swami was lodging in a garden house in 
the town of Motibari belonging to one 
Debi Prasad of that town. The appel¬ 
lant appears to be a gentleman who has 
had an education in America and who 
now spends his time in this country in 
religious pursuits and goes about from dis¬ 
trict to district preaching and lecturing. It 
appears that he had como to the District 
of Motibari for this purpose and that 
while he was lodging in the garden house 
above mentioned, some of his property was 
stolen, including, as he now says, a valu¬ 
able manuscript in Hindi. Information 
was given to the police of the theft, but 
without any result. It is admitted that 
suspicion fell upon the complainant Ma- 
hahir Mali, who is in the service of Debi 
Prasad and looks after the garden on bis 
behalf. It is also a.linitted that in con- 
sequence of the information given by the 
appellant the hou^e of Mahabir was 
searchel by the police and it is establish, 
ed by evidence that 'one Mangal. a dia- 
the appellant, went to the house 
of Mahabir 3 father for the purpose of 
inducing him to return the appellant’s 
property. On 30th of December the 
appellant returned from a lecturing tour 
and the case for the prosecution is that 
he sent one Basudeo Narayan Munshi 
who also lodseB in the garden, to fetoh 
Mahabir to the house which is known as 
the cottage ; that Mahabir came and 
that the appellant called upon him to 
give up the stolen articles; that Mahabir 
repeated that he was innocent and that 
thereupon the appellant struck Mahabir 
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on the butfcock with a stick causing a mine the witnesses or to addres the 

Court. Ha did not, either in the Com. 
The prosecutor then goes on to say mitting Magistrate’s Court or before Mr. 
that bis cries attracted constable Faiz Eitchie, make any statement with a view 
Khan to the spot as also a crowd of some to explain the oiroumatances against him* 
^0 or 25 people, and that under the ap- In the Sessions Court however bo filed 
pellant’a orders his disciple Mangal, one a written statement setting out his ao- 
Baidyanath the son of a local pleader, count of what took place on SOfih of 
Ranjiwan the sais of Baidyanath and December. He states that he did call 


Basudeo Narayan proceeded to take him 
(complainant) to the house of Gorak Pra¬ 
sad for the purpose of locking him up 
there for the night. It is further alleged 
that the constable accompanied the party 
but that when they were passing the 
house of Sub-Inspector Qurban Ali, the 
constable raised an alarm; that there¬ 
upon all those who were holding the 
complainant ran away and that the com¬ 
plainant was then able to relate his 
story to the Sub-Inspector. It is said 
that this took place at 7 p. m. and that 
the Sub-Inspector after le^-rning the 
complainant's story sent him in charge 
of three constables to the house of Mr 
Marsham the Superintendent of Police 
and himself followed shortly afterwards; 
and that at 9 p. m. the first information 
of Mahabir Prasad was recorded in the 
presence of Mr. Marsham. Oo 31st of 
December the police arrested Satya Deva 
Swami. Basudeo Narayan, Mangal, Bai¬ 
dyanath and Rarojiwan. Basudeo made 
a statement before Mr. Ritchie, Deputy 
Magistrate, pending the investigation, 
but the other accused refused to make 
any statements. Eventually all the five 
persons were placed on their trial before 
the Court of Sessiou on charges under 
Ss 330 and 348 I. P. O The Assessors 
were both of opinion that there was no 
evidence against anv of the accused. The 
learned Sessions Judge however while 
disbelieving the greater part of the story 
for the prosecution and being of opinion 
that the case so far as it relate! to 
Baidyanath and his siis and Basudeo and 
Mangal was false, convictel the appel¬ 
lant under S 330. 1. P. G., bolding that 
ho had assaulted the pr >cecubor with a 
lathi for the purpose of either extorting 
a confession or constraining him to res¬ 
tore or cause the restoration of the stolen 
property. Ibis agunst this conviction 
that the appellant comes here in appeal. 

It is to be raentionel that while some 
of the accused in the Sessions Court 
were defended by competent counsel the 
appellant declined either bo cross-exa- 


tbe prosecutor to the cottage and that 
he demanded from him his property, 
in particular the manuscript which 
he valued most. He admits that be 
struck the complainant one blow with 
a lathi but his excuse is that the pro¬ 
secutor became abusive He then says 
that the prosecutor, seeing that a police 
constable was standing by, took tbe ag¬ 
gressive and attempted to strike him 
with a danta (or stick); that be in self- 
defence wrenched this danta from the 
bands of the prosecntor and thereafter 
suggested to those who had come to tbe 
spot that the prosecutor should, in order 
thit he might do no harm to him, be 
taken to the house of his master, Debi 
Prasad and kept there for the night and 
that for this purpose Mangal and others 
started from the garden for Debi Prasad s 
house taking with them the prosecutor. 
As to what took place afterwards there 
is no affirmative evidence on the side of 
tbe defence because no witnesses have 
been called. ^V© have in tbe statements 
of those accused who were charged with 
the offence under S. 348, I. P. C., an ac¬ 
count of the part which the constable 
Paiz Khan played in tbe matter. If these 
statements are to be believed, the con¬ 
stable was a consenting party to the tak¬ 
ing of the prosecutor to Debi Prasad’s 
house, and it was ooly upon reachiog the 
house of the Sub lospocbor Kurban Ali 
that the thought struck him that it was 
a good opportunity of securing the arrest 
of so many undesirable persons. 

However with what took place after 
the prosecutor left the' gates of the 
garden we are not much concerned, be- 
cause the persons who are said to have 
confined him on the way for the purposes 
of obtaining a confession or causing res- 
toration of stolen property have been 
ao'iuitte.! by the Sessions Judye. The 
question before us now is whether or not 
there was an assault in the cottage under 
circumstances which would bring the ap¬ 
pellant within the purview of S. 330, 

I. P. C. Now, the two eye-witnesses 
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called by the prosecution on this pointy 
namely, a ploughman named Dhaju 
Dusadh who worked under the prosecu¬ 
tor, and Baldeo Kurmi who ie a cousin of 
the prosecutor, have been disbelieved by 
the Court below. So that we have only 
the word of the complainant as against 
the word of the accused; and the question 
is whether upon the testimony of the 
prosecutor alone coupled with the admis- 
sioDs of the accused above referred to a 
case under S. 330,1. P. C., baa been made 
out. In my opinion it has nob. 

The learned Sessions Judge seems to 
consider that every master who slaps 
his servant because the servant has 
stolen some article of trifling value, 
is liable to have himself committed to 
the Court of Session on a charge 
of assault under S. 330, I. P. O. In my 
opinion he is wrong. S. 330 contem¬ 
plates that there must bo immediate 
connection between the assault and the 
restoration of the property that is to 
say, the intention of the person causing 
the assault must be proved to be to ob¬ 
tain from the person assaulted a confes¬ 
sion or the restoration of’stolon property; 
and there must be no reasonable ground 
for explaining the assault otherwise than 
upon that foundation. If in the present 
case the appellant is able to show, or if 
it can be fairly inferred from the facts, 
that the object of the assault was not to 
obtain restoration of stolen property, but 
that the assault was committed in a tem¬ 
porary fit of anger quite independent of 
any intention to extract a confession or 
cause restoration of stolen property, 
obviously the assault would not come 
under S. 330, I. P. O., but would come 
under the definition of simple hurt under 
S. 323, I, P. C. 

Now what are the facts in this case ? 
As J have said, tlie complainant has been 
disbelieved with regard to what took 
place outside the garden. Have we any 
guarantee therefore of his truthfulness as 
to the occurrence inside the garden? Or 

is there any reason why the version of 
the accused should not be preferred to 
that of the complainant ? I for my part 
fail to see why, when there are no reli- 
able witnesses, we should be compelled 
to accept the story of the comi)lainaab 
who has bean disbelieved with regard to 
the greater part of his story. Then as to 
the constable. He states that he did net 
see any stick but that what he did see 


on his arrival at the garden was that the 
prosecutor was lying on the floor and 
making a noise, while the appellant was 
striking him with his fist and was kick¬ 
ing him. He admits that he knew that 
Baidanath was a person whom he was 
required to watch, inasmuch as the 
father of Baidyanath was an adherent of 
Mr. Gandhi in connection with whoso 
visit to the Ohamparan District he was 
even at that moment on special duty. 
He tells us that although he saw these 
two persons and Mangal and Basudeo 
wrongfully restraining the prosecutor he 
took no steps to prevent them from do¬ 
ing so. His explanation is that he did 
nob say anything at first, because he 
thought that when they had actually con¬ 
fined the complainant in Baidyaoath’s 
house he would have a better case against 
them. 

He modifies this statement by saying 
that on reaching Kurban Ali’s house 
he changed his mind, as it struck him 
that that Wis a good opportunity of 
calling the Sub Inspector out and getting 
the offenders caught redhandei. To my 
mind both these explanations are false. 

I think the constable was a consenting 
party at the outset to the baking of the 
prosecutor bo the bouse of Debi Prasad; 
that he saw nothing wrong in it; and 
that on reaching Kurban All’s house he 
asked the others bo eo away and took the 
complainant into Kurban Ali’s house 
merely for the purpose of informing the 
Sub-Inspector of what he was doing. The 
idea of instituting a prosecution under 
S. 330, I. P. C.. seems to have then en¬ 
tered the brain of the Sub. Inspector, as 
the appellant had made himself obnoxi¬ 
ous to the authorities for various reasons 
into which it is not necessary to enter. 
It seems clear that if the appellant had 
not otherwise incurred the displeasure 
of the authorities, no one would have 
ever thought of committing him to the 
Sessions on the present charge. The ap- 
pellant arrived at the Police Station 
shortly after the complain int had been 
despatched to the house of the Superin¬ 
tendent of Police and he told the Sub- 
Inspector that ha was afraid that the 
prosecutor would do him some injury 
and requestel that either the prosecutor 
should be delivered into the appellant’s 
custoly or arrangements made by the 
l olice for keeping him in custody for the 
night. This comlucb is consistent with 
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the case put forward by the defence, and 
in my opinion the appellant did not act 
with the intention alleged by the pro¬ 
secution. The fact appears to be that 
he lost his temper at the somewhat ag. 
pessive attitude adopted by the prosecu- 
tor and struok him itx angor. 

In my opinion the proceedings against 
the appellant have from the outset been 
misconceived. The injury according to 
the Oivil Surgeon’s deposition was very 
alight and the conviction in this case 
^^Sht to have been one under S. 323, 
I. P. 0. The conviction and sentence 
passed upon the appellant Satya Deva 
Swami are accordingly set aside and in 
lieu therefor he is convicted under S. 323, 
8-Dd sentenced to pay a 6ne of 
Bs. 25 or in default to undergo simple 
imprisonment for seven days, 

Thornhill, J.—I agree. 

V.S./r.K. Order modified. 

A. I. R. 1918 Patna 646 (1) 

Koe and .TwAtiA Prasad, JJ. 

Sarab Narain Das and others —Plain¬ 
tiffs —Pi ppellants. 


V. 

Top Ojha and others ■“ Defendants 
Respondents. 

Appeal No. 1201 of 1915. Decided on 
7th July 19)6, from appellate decree of 
Sub-Tudge, Chapra, D/- 27tb February 
1915. 

Limitation Act (1908), S. 20 — Payment of 
interest by one of several co-mortgagors does 
not bind others. 

A paymeob by one of several oo-mortgagors 
owning separate interests in tbe mortgaged pro¬ 
perty does not extend limitation against the 
others. [P 646 C 2] 

Soraski Charan Mitter and Baikuntha 
Jdath Mitter —for Appellants. 

Harnandan Sahay —for Respondents. 


Judg’ment. —The facts of this case 
briefly are that two widows mortgaged 
for necessity the lands now in suit. The 
five defendants are their reversioners, the 
widows being dead. The mortgagee sues 
to put the property up for sale on a date 
well past the period of limitation, on the 
ground that limitation has been s%ved by 
a payment made by one of the rever¬ 
sioners as interest at a moment which 
brings the suit within limitation. The 
defence taken to the suit was by one of 
the reversioners only. He pleaded that 
payment by one reversioner could not 
bind the whole body of reversioners. The 
learned Munsif decreed the suit on the 
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ground that the whole property was 
bound by the acknowledgment. The 
learned Subordinate Judge set aside that 
decree and substituted for it a decree 
against the right, title and interest of the 
acknowledging reversioner only. Against 
that decree the mortgagee appeals. He 
claims firstly, that the acknowledgment 
binds the whole mortgaged property, and 
secondly, that even if it binds only the 
acknowledging reversioner, it must be 
held to bind not only the reversioner 
who made the acknowledgment but also 
three of the reversioners who have not 
contested the suit in any way. Upon the 
first ground reliance is placed on the case 
of Saroda Charan Ghuckerbutty v. Durga 
Ram De Sinha (l). But that case is 
easily distinguishable from tbe present 
case. The present case is one of five re¬ 
versioners inheriting separate and dis¬ 
tinct shares in the property. They are 
not a joint family; they have separate 
interests. In the case quoted the acknow. 
lodging representative of the mortgagor 
was one of four sons still joint inheriting 
an indivisible liability in an indivisible 
debt. 

The principle underlying the whole 
decision was that the payment was made 
by the karta or agent of the whole family 
authorized to bind the whole property. 
In the present case there is no sach ques¬ 
tion. We must regard the five rever¬ 
sioners as oo-morfcgagors by right of suc¬ 
cession to the interest ef the original 
mortgagors. The acknowledgment by one 
of them cannot bind tbe others, even 
though in the written statement set be¬ 
fore the Court no exception is taken by 
three of the reversioners to tbe suit in 
which it is sought to obtain a decree. 
We bold that the decision of the learned 
Subordinate Judge is correct. The appeal 
is dismissed with costs. 

V.S./r.K, _ Appeal dismissed . 

1. (1910) 37 Oal 461=5 I O 484. 
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MaLDiOKAND Thornhill, J. 

Balhir Prasad —Judgment-debtor— Ap¬ 
pellant. 

v. 

Jugul Kishore — Daoree-holder—Res¬ 
pondent. 

Appeal No. 179 of 1917, Decided on 
14th May 1918, from appellate order of 
Dist. Judge, Monghyr, D/- 26th May 
1917. 
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(a) Evidence Act (1 of 1872), S. 115—E«- 
Aoppel—Fraudulent intention is not neces* 
Aary. 

In order to create an estoppel it Is not ceces-' 
«ary to show that the person who made the re¬ 
presentation acted with a fraudulent intention. 

rux ... IP 647 0 2] 

(b) Evidence Act (1 of 1872), S. 115—De- 

Death of judgment debtor — Execution 
•against legal representative—Execution wilh- 
*^*’*wn o** adoaission of liability and promise 
pey"“Subsequent repudiation — Legal re- 
presentative is estopped from denying liabt- 
lily. 

After the death of a jadgment-debtor, the de- 
tsree-holder took out execution against one'B as 
the leg^l representative of the deceased judgment- 
debtor B came to a compromise with the decree- 
holder admitting that be was liable for the de¬ 
cree and promissing to discharge the balance if 
the decree-holder would take a cash payment of 
a certain sum. The decree holder agreed to take 
the sum and withdrew the execution. B subse¬ 
quently repudiated the ompromise and set up 
the objectioD that ho was not the legal represen¬ 
tatives of the judgment-debtor and that therefore 
the decree could not be executed against him: 

Beld: that the decree-holder having changed 
his position in consequence of the admission of 
B and that prejudice having been caused to him 
by the conduct of B, the latter was estopped from 
denying bis liability. LP 647 O 2] 

Abani Bhushan Mukherjee — for Ap¬ 
pellant. 

Khurshaid Husnain —for Respondent. 

IS^ulllck, J.—The plaintiff got a decree 
<or money against one Bharath Lai and 
took out execution against him and after 
his death against his minor son, Japsu 
Lai. In that execution Japsu Lai was re¬ 
presented by Balbir Prasad as guardian 
flid litem. After Japsu Lai’s death execu¬ 
tion was taken out against a lady named 
Mt. Lalita and Balbir Prasad himself. In 
this execution proceeding Balbir Prasad 
<jame to a compromise with the decree- 
holder admitting that he was liable for 
the decree and promising to discharge 
the balance if the decree-holder would 
take a cash payment of Rs. 200. The de¬ 
cree-holder agreed to take the sum of 
Rs. 200 and withdrew the execution. Bal- 
hiT Prasad failed to carry cut bis promise 
to satisfy the decree-as to the balance and 
the deoree-holder brought the execution 
case, out of which the present appeal 
arises. In this execution case Balbir Pra. 
sad repudiated the previous compromise 
and set up the objection that he was not 
the legal representative of the judgment- 
debtor Bharath and that the execution 
case could not be maintained against him. 
Both the Courts below have decided 
against the judgraent-debtor and hence 
this second appeal. 


Mt, KuLPATi Kuer Patna 647 

Now the only point is whether Balbir 
Prasad is estopped from raising the de¬ 
fence which he now raises. It is quite 
clear that the deoree-holder has changed 
his position because when Balbir Prasad 
paid the sum of Rs. 200 and promised to 
pay the balance the deoree-holder with¬ 
drew the execution, although he might 
have, if he bad not been deceived by the 
judgnaenb-dehtor, asked the Court to pro¬ 
ceed to adjudicate upon his right bo exe¬ 
cute the decree against Balbir Prasad as 
the legal representative of Bharath. Thus 
there was a change of position, and not 
only was there a change of position but 
prejudice has been caused to the decree- 
holder by the conduct of Balbir Prasad 
In my opinion the principle of estoppel 
clearly applies and t6e case cited by the 
ower appellate Court: Coventry v. Tul- 
shi Persad Narayan Stngh (l), is clearly 
in point. An attempt has been made be¬ 
fore US to rely upon Ganga Sahai v. Hira 
Singh (2), but in regard to that case the 
opinion of the Court to the effect that in 
order to justify an estoppel it must be 
shown that the person who made the re- 
presentation acted with a fraudulent in¬ 
tention was long ago overruled by the 
High Court of Calcutta, It is nob neces¬ 
sary. according to’bhe law as at present 
accepted, that there should bo any fraudu¬ 
lent intention established in connexion 
with the representation which is the sub¬ 
ject of the estoppel. The judgment-deb- 
tor’s appeal is without any merit and is 
dismissed with costs. 

Thornhill, J .—I agree. 

V.S ,/r.k, • Appeal dismissed. 

1. (H04) 31 Cal H22'. ” -- 

2. (1878-80) 2 All 809 (PB). 
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Mulltck and Atkinson, JJ. 

Kishun Deyal Rai and others —Peti¬ 
tioners. 

V. 

il/i. Rulpati Ruer and another —Oppo¬ 
site Parties. 

Civil Revn. No. 339 of 1917, Decided 
on 23rd March 1918, from order of 

Munsiff, Arrah, D/- 3rd November 1917. 

Civil P. C. (1908), S. 11 — Rent suit—Decree 
does not operate as res judicata as to rate 
of rent payable for years other than those 
covered by decree. 

A decree in a rout suit does not operate as res 
judicata as to the rate of rent payable for years 
other than the years covered by the decree. 

[P 649 G 1] 
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Per Mulliclc, J .—The question whether a deci¬ 
sion as to the rate of rent operates as res judicata 
depends on the frame of the issue. [P 649 0 1] 

FaJchruddin —for Petitioners. 

Lakshmi Narain Singh — for Opposite 
Parties. 

Atkinson, J. —This application comes 
before us in revision under S. 115, Civil 
P. 0., against an order of the learned 
Munsif, dated 3rd November 1917, refus¬ 
ing an application for review of a judg¬ 
ment passed by the learned Munsif on 
29th May 1917. The action was one for 
rent, and the rent sought to be recovered 
was in respect of the years 1320 to 1323. 
The plaintiffs claimed that the rate of 
rent was Es. 124 odd per annum; the 
defendants on the other hand contended 
that the rate of rent payable was only 
Es. 63 odd. The plaintiffs’ case was 
based upon an entry in the Record of 
Rights., which disclosed that the rent as 
recorded was Es 124 odd. On the other 
hand there was a proceeding under 
S. 106, IBen. Ten. Act in which the 
Settlement OfiBcer found that the rate of 
rent actually payable was Rs. 63. No 
appeal appears to have been taken from 
the order of the Settlement OflScer in the 
S. 106 proceeding by either party, and 
therefore the order of the Settlement 
Officer would appear to be final and con- 
elusive as between the parties to that 
proceeding. There have been previous 
rent suits between the same parties. A 
suit for rent was decreed by the Subordi¬ 
nate Judge in the year 1912 upon tbe 
basis of tbe order of tbe Settlement Offi-' 
cer. That decree was subsequently set 
aside by an order of tbe Calcutta High 
Court; and their Lordships in that case 
suggested to the parties that the proper 
course to adopt would be to have the 
Settlement Officer’s order reviewed; but 
notwithstanding the intimation that was 
given by their Lordships neither party 
did anything to impeach or challenge the 
order of the Settlement Officer; hence the 
difficulty that has arisen. 

With tbe above suggestion the learned 
Judges of the Calcutta High Court re¬ 
manded the case to the Subordinate Judge 
who on l2bh February 1916 affirmed the 
decision of the Munsif awarding a decree 
to the plaintiffs at the rate of Rs. 124 
odd per annum. That decision came be¬ 
fore U9 in second appeal; and while that 
second appeal was pending, the judgment 
now complained against was passed on 


29th May 1917. Our judgment was pro¬ 
nounced on 11th July 1917 and by that 
judgment was confirmed the order of tha 
lower appellate Court on the ground that 
it was only a judgment for rent for the 
years in suit and no more; and that a 
judgment in a rent suit did not in point 
of lav7 amount to an estoppel and did nob 
accord with the principles of res judicata 
unless the rent was payable at a rate 
stipulated by contract. We also intima¬ 
ted in our judgment that we thought that 
great weight should be attached to the 
order made by the Settlement Officer in 
tbe S. 106 proceeding. After our judg¬ 
ment was pronounced tbe defendants in 
tbe rent suit, who are the present peti¬ 
tioners before us, applied to the learned 
Munsif to review his order, date! 29tb 
May 1917. At the time that the applica¬ 
tion far review was filed, the learned 
Munsif who bad tried tbe case had left 
Arrah and was succeeded by tbe present 
Munsif Mr. Syed Hasan. Mr. Syed Hasan 
considered that in pursuance of tbe pro¬ 
visions of O. 47, R. 2, be, not having been 
the Judge who tried the suin, bad no 
jurisd'otion to entertain the present ap¬ 
plication for review, as the application 
presented to him did not come within 
the four corners of tbe rule. He held that 
no new or important matter had been dis¬ 
covered, and that there was no clerical 
or arithmetical error such as to justify 
him in interfering with tbe order of hie 
predecessor. The ground upon which tbe 
petitioners based their application for re¬ 
view was that new and important matter 
had come into existence in tbe shape of 
our judgment and that that judgment was 
material in considering what were the 
relative rights of the parties. 

Tbe learned Munsif, however, appears 
to have failed to appreciate the nature of 
the new and important matter indicated 
by O. 47, R. 2. Clearly our judgment 
was a new and important matter which 
he should have properly considered with 
a view to ascertaining whether or not it 
afforded sufficient ground for re-consider¬ 
ing the order which had been previously 
passed on 29bh May 1917. The learned 
Munsif has also clearly fallen into an 
error in two other respects. He has held 
that the judgment of tbe Subordinate 
Judge of 12th February 1916 amounts to¬ 
res judicata so far as that judgment esta¬ 
blishes that the rate of rent payable by 
tbe defendants is Es. 124 odd per annum. 
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Clearly in bolding that that judgment 
amounted to res judicata between the 
landlord on the one band and the tenants 
on the other the learned Munsif fell into 
an error. A decree in a rent suit is not 
res judicata as to the rate of rent payable 
for years other than the years covered by 
the decree. Another error which the 
learned Munsif has made is as regards the 
weight to be attached to the order of the 
Settlement OflScer. He considers that it 
has very little weight because it is found¬ 
ed on a judgment of the Subordinate 
Judge which was subsequently set aside 
by the Calcutta High Court. That is 
obviously an error, because though the 
Settlement Officer’s order may have been 
based upon an order of the Subordinate 
Judge which was set aside, yet it has, by 
lapse of time, crystallised into a binding 
decree between the parties and therefore 
is entitled to great weight. 

We think therefore that the view which 
the learned Munsif took of O. 47, R. 2, 
is errontscus and that there was new and 
important matter in the shape of our 
judgment which he should have consider¬ 
ed having regard to the legal directions 
contained therein We feel therefore that 
we must set aside the order of the learn¬ 
ed Munsif dated 3rd November 1917 and 
direct him to re-try the whole case. The 
original decree of 29th May 1917 is also 
set aside and the learned Munsif is direc¬ 
ted to re-hear the whole case, having due 
regard to the order of the Settlement 
Officer which has crystallised into a bind¬ 
ing decree between the parties; and also 
bearing in mind that a rent-decree is not 
res judicata upon the question of the rate 
of rent payable in respect of years other 
than those covered by the decree. This 
application is accordingly allowed with 
costs, hearing fee one gold mohur. 

Mullick, J.—I agree the question whe¬ 
ther a decision as to the rate of rent ope¬ 
rates as res judicata depends on the frame 
of the issue. Here the order of the High 
Court did not permit the Subordinate 
Judge to determine anything more than 
the rent of the years in suit. 

v.S./r.k. Appeal allowed. 
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Jwala Prasad, J. 

Suhhnandan Rai and others — Peti- 
tioners. 

V. 

Emperor —Opposite Party. 

Criminal Eevn. No. 381 of 1917, Deci¬ 
ded on 4th December 1917. from order 
of Disfc. Magistrate, Shahabad. 

(a) Penal Code (I860*, Ss 71 and 143 
Illegal rescue of cattle causing damages to 
embankment— Separate sentences in same 
trial under S. 143 and S. 24 Cattle Trespass 
Act is illegal — Criminal trial, Sentence, 

The accused were tried for forcibly rescuing 
their cattle seized by the complainant with a 
view to take them to the pound, as they were 
causing damage to the earthwork newly thrown 
on an embankment of the complainant’s master, 
and were convicted and separately punished for 
offences under S. 24, Oattle Trespass Act, and 
S. 143 of the Penal Code: 

Heidi that a separate punishment under the 
Penal Code as well as under the Cattle Trespass 
Act were illegal: 38 J. C. 433, Foil. [P 649 0 2] 

(b) Penal Code (1860), S. 71— It contem¬ 
plates separate punishment for offence under 
same law and not under different Acts. 

Section 71 contemplates separate punishments 
for an offence against the same law and not 
under different laws. fP 649 C 2) 

(c) Cattle Trespass Act (1871), Ss. 10 and 
24—Trespass or damage under S. 10 must 
be proved for offence under S 24. 

For a coDviclion under S, 24 there must be a 
ffoding as to trespass or damage as contemplated 
by S 10 of the Act. (P 660 C 11 

S. P. yarma e.Tidi HarihhusanMukerji 
—for Petitiouers. 

Parmeshwar Dyal —for the Crown. 

Judgment. — The petitioners have 
been convicted for having forcibly re¬ 
scued their cattle seized by the com¬ 
plainant with a view to take them to the 
pound, as they were causing damage to 
the earthwork newly thrown on an em- 
bankment of the complainant's master. 
The accused have been convicted under 
S. 143, 'I. P. C., as they were five in 
number, and also under S. 24, Cattle, 
Trespass Act, 1 of 1871. The separate 
punishment under the Indian Penal Code 
as well as under the Cattle Trespass Act 
is illegal. Separate punishments for 
different offences committed and con¬ 
stituted by a set of facts are contein 
plated by S. 71, I. P. C. That section 
obviously contemplates separate punish, 
ment for an offence against the same law. 
and not under diCfeient laws. S. 26, 
General Clauses Act, expressly prohibits 
punishment being given twice for the 
same olfence, though it permits a joint 
trial for both the offences. Similar was 
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the view taken in the ease of Rahmatulla 
V. Emperor (1) by Roe, J., and myaelf. 

I therefore set aside the conviction 
under the Cattle Trespass Act. It must 
be mentioned that the Magistrate in this 
case omitted to record a hading as to 
whether there was a trespass or damage 
as contemplated by S. 10, Act 1 of 1871 
(Cattle Trespass Act), which finding was 
necessary for the conviction of the ac¬ 
cused either under S. 24, Cattle Trespass 
Act or under S. 143, I. P. O., for the 
common object stated by the Magistrate 
in his judgment is the forcible rescue by 
a show of force of the cattle. The rescue 
of cattle is punishable only when they 
are liable to be seized or were lawfully 
seized under the Act. that is, that they 
were seized in the act of trespassing and 
doing damage. In this view of the case 
it would have been necessary to set aside 


the conviction and send back the case to 
the Magistrate for a re-trial and a clear 
finding and then to convict the accused 
either under the Indian Penal Oode^ or 
under the Cattle Trespass Act. In view 
of the trouable and expense that a re¬ 
mand would entail the learned Counsel 
for the petitioners has waived bis objec¬ 
tion as to the defect in the 
judgment of the Magistrate. I 
set aside the conviction S. 24, 

Act 1 of 1871 and direct that the fine if 
realized be refunded to the petitioners. 

I maintain the conviction ® 

I P. G.,and the sentence passed thera- 

Vn K 'partly accepted._ 

-y-^j'9i7yT^"r7yW3-38 i o 433= la Ot l j 

321, 
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Thornhild, J. 

Subh Narayan Kuer and others —Peti¬ 
tioners—Applicants. 

V. 

Lakshmi Narain Kuer — Opposite 

Party. ^ ^ 

Criminal Revn. No. 134 of 1918, De¬ 
cided on 30th April 1918. from order of 

Dv. Magistrate, Motihari. 

Criminal P. C. (1898), S. 145—Conflict of 
^vid^nce of possession—Evidence of title can 

be looked into. , . 

Id a proceediog under S. 145, if there is sub* 
stantial evidence of possession or a conflict of 
evidence on that question the, Magistrate is justi¬ 
fied in looking to the evidence of title in corro¬ 
boration of the evidence of possession. IP 659 01] 


P. R. Das and A. P. U'padhy(t^l6t 
Applicants. 

Siva Nundan Rai — for Opposite 
Party. 

Judgment. —This case comes up iti 
revision under S. 435, Criminal P. 0. 
It appears that an order has been passed 
under S. 145, Criminal P. O., declaring 
the first party in possession of the dis¬ 
puted plot. The case for the petitionei^s 
is that they and the first party are des- 
oendants of one Ajodhya Kuer and all 
the lands which belong to the family are 
joint and are in joint possession of the 
members of the family, and that there 
has been no partition of any kind. They 
also allege that the lands shown to be in 
joint possession in the revisional survey 
conclusively show that they still are in 
joint posse'sion. The lands menti^ed m 
the survey are 18 bighas odd and include 
plot No. 1669, the subject-matter of these 
proceedings. The judgment of the learned 
Deputy Magistrate has been attacked on 
the ground that possession of the land is 
joint and therefore no order under 8.145, 
Criminal P. C., could be made. The case 
of Tarujan Bibee v. Asamuddi Bepari 
(1) has been referred to in support of this 
argument. In that case the Magistrate 
found that the lands were actually in 
joint possession of both the parties.^ In 
the present case it appears to be admitted 
by the Deputy Magistrate that the lands 
were originally joint, but be points out 
that the first party has proved an ekrar- 
nama by which all the parties appointed 
a panohayat to decide the dispute. The 
award of the panohes was proved, and the 
award allotted to each pattidar the land 
which was in his name in the rent roll. 
The learned Magistrate also points out 
that the second party Subh Narain exe¬ 
cuted a lease in favour of the Karoaul 
Factory leasing certain lands, which he 
would not have been entitled to lease by 
himself had the award of the panohes not 
been acted upon. This Subh Narain al¬ 
though summoned has refused to comd 
forward and state that the award of the 
panohes was not acted upon and separate 
possession had not been taken there¬ 
under. The c^seoiKali KristoThakur -^. 
Golam AH Vlmtodhry (2) has also been re- 
lied upon for the petitioners. Counsel say. 
that the learned Magistrate has decided 
the case on the evid ence of title alone. It 

1 . (1900) 4 0 W N 426. 

2. (1881) 7 Cal 46. 
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is tr'Q'e that the ease referred to lays 
down where no suffioient evidence of pos¬ 
session was produced before the Magis¬ 
trate but evidence as to title of the per¬ 
son in whose favour the Magistrate found 
was given and where the Magistrate based 
his decision upon the evidence of title, 
the Magistrate was wrong in coming to a 
finding of possession. Counsel says that 
on the authority of that case if the learned 
Deputy Magistrate came to the conclu¬ 
sion that the evidence on the question of 
possession was unsatisfactory he should 
have passed no order under S. 145. It 
appears from the judgment of the learned 
Magistrate that the evidence of possession 
is not oversatisfactory on either side, but 
it is clear that such evidence as was given 
he took to be altogether in favour of the 
possession of the first party. In the judg¬ 
ment of Pontifex, .1., in Ka‘i KristoTha- 
^hur V. Golab AH Chowdhry (2), he dis- 
^tinctly states, 

*'I also wish to add that if there bad been sub¬ 
stantial evidence of possession or a conflict of evi¬ 
dence on that question, the Magistrate would 
have been Justified in looking to the evidence of 
title in corroboration of the evidence of posses- 
«ion”. 

It appears to me that this is exactly 
what the learned Deputy Magistrate has 
done. He states the only question is the 
question of possession and has found such 
possession to be with the first party. The 
learned counsel for the first party has 
referred me to the case of Parmessar 
Singh v. Kailaspati (3), where the law 
relating to S. 145 is summarised, and also 
to Art. 377 of Doyce’s Griminal Proce¬ 
dure Code. In ray opinion the judgment 
of the learned Deputy Magistrate is right 
and strictly in conformity with law. The 
application is rejected and the rule is dis¬ 
charged. 

V S./r.k. _ Rule discharged. 

3. (1916) 17Cr. LJ 3G9= 36 I O 108. 
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Chamieh, C. J. and Sharpuddin, J. 

I/achanbati Koeri and others —Plain¬ 
tiffs—Appellants. 

v. 

Bodhnath Tewari and others —Defen¬ 
dants—Bespondents. 

Privy Council Appeal No. 18 of 1916, 
Decided on 22ad February 1917, against 
judgment of Roe and Jwala Prasad, JJ., 
D/- 27fch June 1916. 

Landlord and Tenant—Merger — Merger 
4lepends on intention — Quettioiy whether 


Mokarrari griht merged in Patni tenure— 
Intention and interest of Mokararridar must 
be considered. 

In a Oourt of Qquity the question of merger or 
no merger is always considered to depend upon 
the express or implied intention of the parties. 

Where the question is whether a mokarrarf 
right has merged in a patni tenure granted to 
the mokarraridar, the Court ought to consider 
whether the evidence shows an intention to keep 
the two interests apart or whether it was to the 
interest of the mokarraridar to keep them apart. 

[P 653 0 1] 

Lachminarayayi Singh and Shivanan^ 
dan Rat —for Appellants. 

Lai Mohan Gangzile — for Respon- 
dants. 

Chamier, C. J. —The is an application 
for leave to appeal to His Majesty in 
Council. The plaintiffs in the case are 
purchasers of a pitni tenure granted by a 
zamindar in 1856 to two persons, Kalib- 
nath Tewari and Tejnath Tewari. The 
last named in 1858 transferred his in- 
terest in the tenure to Kalitnath Tewari. 
The plaintiffs claim to be entitle! to 
khas possession of all the lands included 
in the patui tenure. The Tewari defen¬ 
dants claim to he entitle! to retain pos¬ 
session of 1.242 bighas lying within the 
patni tenure on the strength of a perma¬ 
nent mokarrari lease granted by the 
zamindar to their ancestors in 1846. Both 
the Subordinate Judge and this Court 
held that the mokarrari lease was granted 
to the defendants’ ancestors in 1846 as 
alleged. On this question of fact there 
are, therefore concurrent findings which 
will probably be accepted by their Lord¬ 
ships of the Privy Council, and we must 
deal with this application on that foot¬ 
ing. The plaintiffs contend that the 
mokarrari merged in the patni when both 
become, as has been found, vested in the 
same persons. Both Courts held that no 
merger took place. 

The Subordinate Judge said: 

“I hold, therefore that the makarrari right 
did not merge in the patni right as the patni 
and the mokarrari rights were not acquired in 
the same names and as the mokarrari right was 
kept separata from the patni right by keeping 
separate collection papers for the mokarrari and 
by granting separate rent receipts to the tenants 
as mokarraridars.” 

This Court said: 

i “The last point argued by Mr. Pugh is that 
there was a merger of the patni and mokarrari 
rights upon the purchase of Tejnath's interest or 
if not from that date, then from the date of the 
death of kalituath. Upon the question of merger 
modern case law in India is conflicting, hut 
ancient case law is clear that there was no law 
of merger in the mufassal prior to the passing 


652 Patna 


Mushari Ram v. Ba.t 


of the Transfer of Property Act. We agree with 
Teuoon J., in Abdul Karim v. Ahammad Ali 
Meaji (1) that prior to the jear 1832 when the 
Transfer of Property Act was passed, there was 
no merger in the mufassal.” 

It Dcay be that what the learned Jucigs 
meant by saying that there was no merger 
or law of merger in force in the mufassal 
prior to 1882, was that there did not 
prevail in the mufassal any rule of merger 
such as was in force as law in England 
prior to the passing of the Judicature 
Act. In a Court of Equity the question 
of merger or no merger has always been 
considered to depend upon the express or 
implied intention, of the parties. It ap¬ 
pears to me that the learned Judges of 
this Court ought to have considered the 
question whether the evidence showed an 
intention to keep the two interests apart 
lor it was to the interest of the mokar- 
raridars to keep them apart. They seem 
to have decided against the alleged mer¬ 
ger merely on the ground that previous 
to 1882 there was no law of merger in the 
mufassald. On the whole, though I confess, 
not without some hesitation, I have come 
to the conclusion that the proposed ap¬ 
peal does inrolvea substantial question 
of law. I would, therefore direct that a 
certificate be issued that as regards value 
and nature, the case fulfils the require¬ 
ments of S. llO, Civil P. C. 

Sharfuddin, J .— I agree. 

V.S /r.k. C ertificate granted, 

o 612. 
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JwALA Prasad, J. 

Mushari Bam Jllan/tari—Petitioner. 

Baj Kishore Lai and ofTiers—Opposite 

^^OrTtninal Bevn. No. 477 of 1917. De¬ 
cided on 26th Ffebiusry 1918, against 
order of Sess. Judge, Monghyr, D/- I2th 

November 1917. . . 

(a) Criminal P. C. (1898), S. 202—Issue of 
process postponed — Magistrate must record 
reasons. 

It is imperative for a Magistrate to give reasons 
under S. 202 before postponing the issue of pro¬ 
cess against the accused. fP ^5^ C 1J 

(b) Criminal P. C. (1898). Ss. 202, 203. 204 

—Judicial inquiry before issue of process 
Court should not allow accused to attend at 
preliminary inquiry and cross examine prose¬ 
cution witnesses. . . - • 

It not right for a Court in a judicial in<jury 
before process has been issued against the ac¬ 
cused to allow the latter to attend at tho prelimi¬ 
nary ioquiry and cross-examine the prosecution 
witnesses. fP ^ 


Kishorb (Jwsjl^a Prasad, J, 

(c) Criminal Trial—Procedure—Error of 
procedure does not vitiate proceeding unless 
failure of justice is coused. 

An error of procedure does not vitiate a pro¬ 
ceeding or an order passed therein, unless it oco- 
sions a failare of justice. [P 65S 0 2] 

Pugh and Sambhu Saran —for Peti¬ 
tioner. 

Government Advocate — for Opposite 
Parties. 

Judgment. —This is an application 
against the order of the Sessions Judge of 
Monghyr, dated 12th November 1917, up¬ 
holding an order of the Deputy Magistrate 
of that district, dated 31st August 1917, 
dismissing the complaint of the petitioner 
under S. 203, OriminU P.C. The grounde 
urged in support of the petition areasfoU 
lows: Eirstly that the Magistrate should 

not have postponed the issue of procese 
against the accused and hold the inquiry 
under S. 202, Criminal P. 0.. without r^ 
cording bis reasons for distrusting the 
complaint of the petitioner. Secondly that 
the Magistrate acted illegally in oUowing 
the accused to be present during the in¬ 
quiry and to be represented by counsel in 
order to examine the prosecution wit¬ 
nesses and also in examining defence wit¬ 
nesses. The complaint was lodged in the 
Court of the Magistrate in charge, Mr, A. 
Majid on 13 th August 1917 and was made 

over to N. S. E. Hussain for disposal, wi^ 
a suggestion that a local inquiry sliould be 
quickly made under Government Standing 
Order as the complaint wasagainst police 
officers. On 14bh August 1917 Mr. Ho^ 
sain examined the complainant on oath 
and passsd the following order: 

"I will hold a local inquryon the 
Send a copy of the complaint to the S. P. for the 

needful,” 

It is contended by the learned Govern¬ 
ment Advocate that this amounts to a re¬ 
cording of reasons for not issuing process 
against the accused, as the Magistrate 
thought in his mind that a local inquiry 
was necessary in order to satisfy himself 
as to the necessity of issuing any process. 
Beading the above order regarding the 
holding of the local inqury in aonjunction 
with the order of the Magistrate in charge 
of the 13th August suggesting a local in¬ 
quiry to be made, it appears to me that 
the Deputy Magistrate acted upon the 
suggestion offered to him and not because 
h 0 °distrusted the complaint of the peti¬ 
tioner. I do not think that in the oif- 
cumstances of the case be exercised any 
judgment in the matter and held upon a 
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considerabioD of the complaint and the 
statement made on oath by the petitioner 
that it was a case in which process against 
the accused ought not to issue. It was to 
my mind an automatic order made by 
him. This no doubt is a contravention 
of the requirements of S. 202. which is 
imperii ve in requiring the Magistrate to 
give reasons before postponing the issue 
of process. The point is so well settlei 
that I need hardly quote authorities in 
support of it. The second point urged by 
the learned counsel for the petitioner also 
appears to be well founded. It is not at 
all right for tbs Gjurt that in a judicial 
inquiry, before a process has been issued 
against the accused under S. 204, Crimi¬ 
nal P. G.. the accused should be required 
to attend at a prsliminary inquiry and to 
cross-examine the prosecution witnesses. 
So far as the accused is concerned, it is 
clear that it is unfair to call upon him to 
appear and to undergo the trouble and ex¬ 
pense of oooducting the case, unless the 
Magistrate had found upon the complaint 
in the inquiry made by him that there 
was a prima facie case and that he should 
be summoned as an accused in the case. 
And what is true as to the accused is also 
true so far as the oo-nplainant isconceroed. 
It was pointed out in the case of 
V. Bhika Hussein (l) that there is no 
justification to call upon the accused to be 
present at a judicial inquiry under S. 202. 
It was observed as follows; 

“Now that would be as unfair to the com¬ 
plainant as the converse procedure would be to 
tbo aoousod/* 

There can be no manner of doubt that 
the procedure adopted by the Magistrate 
was unwarranted by the Gode. In this 
matter also it appears to me that the 
Magistrate was misled by the wrong in¬ 
terpretation of the meaning of the Govern¬ 
ment Circular regarding investigation in¬ 
to a complaint made against police officers 
of certain grades. I agree with what has 
been said in the ruling quoted above re¬ 
garding the Government Circular at p. 887 
that it was never intended that the Cir¬ 
cular was in any way to affect the pro¬ 
cedure prescribed by the Gode of Crimi¬ 
nal Procedure. I therefore agree with 
the contention of the learned counsel for 
the petitioner that the procedure adopted 
by the Magistrate was agaiost the pro¬ 
cedure prescribed by law. 

The question then arises whether it is 
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a case in which this Court should inter¬ 
fere in revision and set aside the order of 
dismissal passed by the Magistrate and 
direct a fresh inquiry into the complaint 
of the petitioner. Both the errors com¬ 
plained of relate to the procedure adopted 
by the Magistrate in ordering and oon- 
duoting the inquiry before him under 
S. 202. It is a well-settled principle of 
law that errors of procedure would not 
vitiate the proceeding or order ■ passed 
therein unless it has occasioned failure of 
justice. In the present case, on behalf of 
the prosecution, witnesses numbering 
about 10 were examined by the Magis¬ 
trate and no complaint has been made by 
the learned counsel for the petitiouer be- 
fore me that any evidence on behalf of the 
prosecution was shut out,. The learned 
Sessions Judge has carefully considered 
the evidence in the case and has written 
a lengthy judgment consisting of over 
three typed pages. He has also left out 
of consideration the evidence adduced by 
the defence in the case and on a considera¬ 
tion entirely of the evidence offered by 
the corapiainant has come to the conclu¬ 
sion that the complainant has failed to 
make out any case against the accused. 
The case has therefore been considered 
on merits and I do not think that the 
petitioner was any in way prejudiced on 
account of the errors referred to above. 
The principle enunciabel in thocase oiln 
the mfiiter of Turihutlah (2) appears to 
me to apply to thisexse. None of the 
cases referred to on behalf of the peti¬ 
tioner shows that all the evidence on be¬ 
half of the prosecution was taken by the 
Magistrate and the case was disposed of 
on a full consideration of the evidence. I 
therefore reject the application 

V.S./R.K Rule discharged. 

2. (1879J 4 0 Ej R 
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Roe and Imam, JJ. 

Sukhdeo Pathak —Applicant. 

V. 

Emperor—Opposite Partv. 

Criminal Revn. No. 394 of 1917, De¬ 
cided on 18th December 1917, from order 
of Disb. MigUtrabo, Ohiprv. 

(a> Penal Code (1860). S. 170—Some act 

must be attempted to b- done under persona- 

— Entering station platform without 
ticket le not such act. 

The mere asaa-iipii)u of false character with¬ 
out aoy attempt tj do an otRcial act is n >t 
cienb to bciug the offender witain the meaning 


1. (1912) 15 1 O 484. 
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of S. ITo. Accused avoided paying a one-anna 
platform charge by pretending upon entering the 
station platform that be was a G. I. D Officer : 

Held : that this did not constitute an oSeoca 
under S. 170. LP 654 C 1] 

(b) Criminal P. C. (1898), S. 421—When 
can record of a case be dispensed with stated 
—It must be called when some question of 
law is raised or judgment is intricate. 

A ^figistrate is not required to call for 
the record in an appeal in which the only 
question Mb a mere quei^tion of fact and the 
judgment of the Court below is so plain and 
clear tha^ calling for the record would be mere 
waste of time, but it is not right to reject an ap* 
peal'summarily when a point of law, which on 
the face of it is not without substance, has been 
raised. Nor is it right to refuse to call for the 
record when the judgment under consideration 
is a long and intricate judgment requiring ob¬ 
viously careful consideration. [P 654 O 2] 

S. P. Varma and Mahabir Prasad — 
for Applicant. 

Manohar Lai —for the Crown. 

Judgment. —In this case, the appli¬ 
cant has been convicted under S. 170 and 
sentenced the suffer three months rigor¬ 
ous imprisonment and to pay hne of 
Rs. 50. The charge against him is that 
he avoided paying one-anna platform 
charge by pretending upon entering the 
station platform that ’he was a C. I. D. 
Officer, it being a custom of the railway 
not to require from O. t. D. Offioersa plat- 
form ticket. This does not seem to us to 
coneititute an offonoer under S. 170., It 
is not a power peculiar to a 0. I. D. Officer 
to go on to a platform without a ticket. 
Probably, if the applicant had said that 
he was a Maharaja or a high priest or any 
person of importance, the ticket coUeotor 
would have let him through. There is 
overwhelming authority (or the proposi¬ 
tion that the act done must be one which 
assumes an official authority. The mere 
assumption of a false character without 
any attempt to do an official act is not 
svliioiont to often.lor w.tbln the 

meaoie- of S. 170. We therefore set 
aside the oonviotion and direct that the 
fine if pail, he refunded and the accused 

be discharged from his bail. , 

■We invite the attention of the District 
Magistrate to the long series of cases 
dealing with the question of dismissing 
aiipeals summarily. He is not required 
to call for the record in a case in which 
the only question is a mere question of 
fact, and the judgment of the Court below 
lis so plain and clear that calling for the 
records would be a mere waste of time, 
but it is not right to reject an appeal sum- 
marily when a point of law, which on the 


face of it is not without substance, has 
been raised. Nor is it right to refuse 
to call for the record when judgment 
under consideration is a long and intri¬ 
cate judgment requiring obviously careful 
consideration. 

V.S./r.k. Conviction set (^ide. 
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Ima&i, J. 

Srikishun Lai and another —Plaintiffs 
—Appellants. 

V. 

Skeobalak Qope —Defendant—Respon¬ 
dent. 

Appeals Nos. 394 and 395 of 191-7, De¬ 
cided on 4th February 1918, from appel¬ 
late decrees of Add!. Dist. Judge, (5aya, 
D/- 11th January 1917. 

(a) Registration Act (190S)^ S« 17 (1), \o) 
Compromise between landlord and tenant 
creating lease not incorporated in decree of 
Court requires registration. 

A compromiBe between landlord and tenant 
creating a lease and not incorporated in a decree 
of Oourt requires registration under S. 17 (1), (d), 
and is not admissible in evidence unless so re¬ 
gistered. f ^ 

(b) Bengal Tenancy Act (1885), S 25 
Compromise enhancing rent in contraven¬ 
tion of S. 29 is illegal. 

An enhancement of rent of an occupancy hold¬ 
ing in excess of that allowed by S. 29, agreed to 
by means of a compromiBe is illegal. IF655 0 1, 2j 
p, Jayaswal and Lakshmi Kant 

Jha —for Appellants. 

B. Bose~^ioT Respondents. 

S. A. 1^0 394 of 1917. 

Judgment.—The plaintiffs-appellants 
insbituteri the suit for a declaration that 
the annual jama of the land in suit was 
Bs. 39-4 6, including road cess and public 
works cess and that the orders of the 
survey authorities giving in the Record of 
Rignbs the jama at Rs. 20 with cesses 
may be cancelled. The defendant.respon¬ 
dent resists the suit andcootends that the 
amount of the jama mentioned in the 
Record of Rights is the correct amount. 
The plaintiffs-appellants base their claim 
to the higher jama on the ground that in 
a previous suit between the parties a 
compromise bad been effected and that 
the petition of compromise filed in that 
case contains the clear agreement between 
the parties that the jama to be paid to 
the plaintiffs-appallants would be Rupees 
39 4-6 with cesses per year. The Munsif 
who tried this case dismissed the suit. 
The learned Additional District Judge, 
who heard the appeal has delivered a 
judgmenc confirming the decision given 
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by the Mansif. There are fcwo groocds 
on whioh evidently the suit of the plain- 
tiffs-appellants failed before both the 
Courts below. The first ground is whe¬ 
ther the petition of oompromise filed in a 
previous litigations litigation does not 
amount to a lease and as such was it not 
a document that should have been regis¬ 
tered under S. 17. Cl. (d). Registration 
Act. The second ground taken is that 
the agreement would be invalid, inasmuch 
as it was to secure an enhancement of 
rent contrary to the provisions of S. 29, 
Ben. Ton. Act. 

As regards the first point Mr. Jayaswal 
appearing on behalf of the plaintilT-appel- 
lants has contended that the petition of 
oompromise was not a lease and that it 
amounted to no more than a mare agree¬ 
ment. He has relied for this contention 
on^ Pctnchanan Basu v. Chandi ChciTan 
Misra (l). The facts of that case are 
diflerent from those of the present one. 
In that .case the compromise petition did 
not amount to a lease within the meaning 
of Cl. (d), S. 17, Registration Act, because 
it was no more than a mere agreement 
to create a lease at a future date. This 
distinction was kept in view when that 
case was finally decided. In order to 
understand the oompromise petition on 
which the contention of the plaintiffs, 
appellants is based. I have had the origi- 
nal read out to me and it seems to me 
that a proper construction of the intent, 
the meaning and purpose of that petition 
can leave no doubt in ones mind that it 
was a lease and not an agreement to create 
a lease in future. In this connection it 
may also be mentionud that the terms of 
this petition of conapromise were not 
embodied in the decree that was drawn 
up in that suit. Therefore the defect 
regarding non registrahion of this petition 
of compromise remains insurmountable. 
In the circumstances it was rightly rejec¬ 
ted as any evidenca in this case. 

With reference to the second ground, 
learned counsel contends there is nothing 
to show that any enhancement within 
the meaning of S 29, Ben Ten. Act has 
token place. In this connection the pre¬ 
sumptive evidence of the correctness of 
the Record of Rights must be taken 
against the plaintiffs-appellants. The 
lower appellate Court points out that 
there was no evidence to rebut the pre- 
sumption. In the absence of such ovi- 
1. (1910) 87 Cal 8C«-^6"l O 443. 


denoe it is nob open to me to hold fcbab 
the rent of this holding was not that 
which is contained in the Record of 
Rights. That being so the question then 
13 whether there has been an enhance¬ 
ment and whether that enhancement is 
contrary to the provisions of the Bengal 
Tenancy Act Evidently it is far in ex¬ 
cess of that which is permitted by the 
aaction. The Record of Rights shows 
that the holding in question is in the oo 
cupancy right of the defendant and there 
is nothing to show that the defendant is 
not an occupancy raiyat. The enhancement 
therefore is illegal. I therefore hold that 
the view taken by the two lower Courts 
of the two points of law raised before 
me by the learned counsel on behalf of 
the plaintiffs appellants was the correct 
view. The appeal is dismissed with costs 
The learned counsel appearing on behalf 

of the plaintiffs-appellants has asked me 

to give him at least a modified decree in 
respect of the rent of the years in suit 
His contention is that even if it be held 
against him. as I have already held, that 
the rent was Rs. 20 including cesses, he 
ought to get relief in respect of that I 
am wholly unable to consider this quos 
tion at the present stage of the hearing 
of this case. I also notice that no such 
claim was advanced as a ground in the 

memorandum of appeal filed in this 
Court. 

S. Wo. 395 of 1917, The plaintiffs- 
appellants in this case instituted this 
suit basing their claim on the reliefs con 
tamed in the plaint on a kabuliyat al¬ 
leged bo have been executed by the defen¬ 
dant-respondent. The wholo basis of the 
plaintiffs’ case is this document. The 
lower appellate Court has declined to 
place any reliance on this kabuliyat 
which IS unregistered. The finding of 
fact therefore with regard tothegenuine- 

ness of the kabuliyat is against the plain- 
tiffs-appellants. Oneof the grounds taken 
by the learned Judge in refusing to accept 
this document as a genuine one is that 
although there was a previous suit bet 
ween the parties the plaintiffs had not 
dared to use this document in evidence 
though they have relied on it in this case 
as the very basis of their suit. As a find 
log of fact the trying Court also came to 
tho same conclusion and alluded to the 
fact that this kabuliyat had never been 
in the previous proceeding between the 
parties pub forward, and that the first 
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time it saw the light of day was in the 
trial of the present suit. The learned 
oounsel appearing on behalf of the plain¬ 
tiff-appellants has invited me to examine 
the document in question and drawn my 
attention to two seals—one of them pur¬ 
ports to be of 1912and the other of 1914. 
The present suit was instituted in 1915. 
Evidently therefore, if these two seals 
are authentic, the impressions contained 
therein were impressions that were made 
before the institution of this suit. It is 
contended that these two seals represent 
the seals of Courts that decided the pre¬ 
vious proceedings between the parties and 
that the impressions ought to be suffi¬ 
cient in themselves to establish the error 
into which on this point both the lower 
Courts have fallen. 

I have looked at these two seals with 
some care, but oven accepting that these 
two are genuine impressions there is 
nothing before me to satisfy me that these 
two seals were put down firstly by the 
authorities of the Courts they purport to 
be sealsof; secondly that they were made 
at or about the time when they purport 
to have been made; and thirdly that they 
are seals of Courts that tried the pre¬ 
vious proceedings between the parties. 
In the circumstances I am unable to get 
any help from an examination of the seal 
impressions that might support the con¬ 
tention of the learned counsel appearing 
on behalf of the plainbiffs-appellants. In 
the course o! the addrese on th.e point 
I was invited to look into a oertiSed copy 
of some deposition that was taken m 

some of ‘h-f^P^nrrirokedlnt^thesa 
was 3 ^g®BtedJhat^j^^^ that the 

H vat in question had as a matter of 
Ucb Leu used in the trial of proceedings 
Itfcvveen the parties on previous occa- 
oions. I declined to look into this depo- 
sition inasmuch as it was not brought on 
the record in the trial of this case, nor 
did I feel disposed to allow this deposi¬ 
tion to be put in at this stage of the case 
without the other side having an oppor¬ 
tunity of meetiog any conclusion that 
might be deducible from an examination 
of this document. In the circumstances 
and in the absence of any other point of 
law disclosed io the hearing of this second 
appeal, I have no option but to dismiss 
ib with costs. The learned counsel ap¬ 
pearing on behalf of the plaintiffs-appel- 
lants has asked me to give him at least 


a modified deoree in respect of the rent 
of the years in suit. His contention is 
that even if it be held against him. as I 
have already held, that the rent wasBs. 20 
including cesses, he ought to get relief in 
respect of that. For the same reasons as 
given in Second Appeal No. 394 of 1917 
I am unable to allow the plaintiffs-appel- 
lants any relief for the admitted rent of 
the years in suit. 

v.s./r.K. Appeals dismissed. 
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MolijIOk, J. 

Ragunandan Prasad —Petitioner. 

V. 

Ramadhin Opposite Party. 

Criminal Revn. No 15 of 1917, Deci¬ 
ded on 23rd April 1917, againsr order of 
Dy. Magistrate, Gaya. 

(a) Criminal P. C. ( 1898 ), S-526—Award 
of compensation by way of costs—Adjourn¬ 
ment is no ground for transfer. 

The Code authorises Magistrates to gwe com¬ 
pensation whenever they think proper by way of 
costs tor adjmrnments, and tbe pa^eiDg of suoa 
an order against a party does not disclose any 
prejudice on the part of the Magistrate and 10 
not a valid ground foe the transfer of fhe oase t^o 

another Magistrate. ^ - 

(b) Criminal P. C.(1898).S. 344-Mag..- 

tratc cannot in local inspection bring 
upon record statement, of ‘ 

ci.ed can have no chance f 

cross-examination—Criminal Inal, Local in 

**The'l*^ allows a trying MagHtrate to 
local inspection for the purpose of understanding 
tbe evidence. It does not limit the ^wer of 
making such local inspection to a period subse¬ 
quent to the commencement of the bearing of 
witnesses All that is required is that tho m- 
epectioD should be limited to actual observation 
and should not include the taking of deoositions. 
It is however not competent to a trying Magistrate 
in the course of a local inspection to bring upon 
the record the statements of persons which the 
accused can have *10 chance of Bubmitting to the 
teat of cross-examination. [P 657 0 2. P658 01J 

Hasan Imam and Gour Chandra Pal 
—for Petitioner. 

Manuk and Panchanan Banerjee for 

Opposite Party. 

Manohar Lai—(or the Crown. 

Judgment.— It is admitted that one 
Kedar Nath Banerjee, who was proprie¬ 
tor of Mauza Tranwan, died leaving a 

nephew named Haridass Banerjee and a 
widow named Hamangni Devi, inja 
nephew has taken out probate of a will 
alleged to be that of the deceased Kedar 
Nath Banerjee; that will has since been 
impeached and proceedings for ^^3 
cation appear to be now pending betore 
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the Gourb of tlio District Judge of Patna. 
The first party in the procaadiogs under 
S, 107, Criminal P. 0., to which I shall 
presently refer is the servant of the al- 
iegai executor Uaridass Banerjee, while 
the second party are mostly lessees al¬ 
leged to have derived their title from the 
widow. It appears that in January 1917, 
notices under S. 144, Criminal P. O., 
were issued by the District Magistrate of 
Gaya calling upon both parties not to 
create a disturbance in respect of Mauza 
Tranwan, Cause was shown by the first 
party with the result that on 12th and 
13th February 1917, the District Magis¬ 
trate recorded a proceeding under S. 107, 
Criminal P. C., calling upon the second 
party to show cause why they should 
not be bounl down to keep the peace for 
a period of oue year. 

The case was then transferred to the 
file of a Deputy Magistrate at Gaya 
named Moulvi Habibur Rahman. It ap. 
pears that on 25th February the learned 
Deputy Magistrate made a local inspec¬ 
tion of the Kutohery at Tranwan and on 
26th February adjourned the case to 5th 
March for trial at a place called Wazir- 
guni. On 5th March, when the case was 
up for trial, a petition was filed on behalf 
of the second party stating that no one on 
behalf of the second party was present at 
the local inspection made by the learned 
Deputy Magistrate, aud requesting the 
Deputy Magistrate to record a memoran¬ 
dum of his local inspection, in order that 
the second party might know exactly 
what had happened at that inspection. 
The learned Deputy Magistrate complied 
with this request and recorded what he 
had seen. The second party were not sa¬ 
tisfied with this and immediately filed a 
petition before the learned Deputy Ma¬ 
gistrate, asking him to stay proceedings 
in order that they might move the High 
Court for a transfer of the case from his 
file. The learned Deputy Magistrate 
complied with this request also, bub he 
directed the second party to pay to the 
first party a sum of Rs. 100 by way of 
compensation. 

The matter now comes before me upon 
a Rule issued upon the first party to show 
cause why the application for the trans¬ 
it of the case from the file of Moulvi 
Habibur Rahman should not be allowed. 
Mr. Hasan Imam, who appears in sup¬ 
port of the Rule, urges that the learned 
Deputy Magistrate is prejudiced and that 
H)18 P/83 & 84 


his proceedings of 5thMarch 1917, order¬ 
ing the second party to give costs to the 
first party, discloses the biassed state of 
his mind. It appears however that this 
compensation was allowed on the petition 
of the first party, who complained that if 
the second party had intimated their in- 
tenbion of applying for a transfer earlier, 
the first party would have been saved the 
trouble and expense of bringing their 
witnesses to Court on 5bh March 1917. I 
agree that the learned Deputy Magistrate 
was right in holding that it was possible 
for the second party to give timely notice 
to the first party of such intention, and 
that it was proper and reasonable that 
the second party should pay compensa¬ 
tion to the first party, when the learned 
Deputy Magistrate granted an adjourn¬ 
ment for the purposes of moving the 
High Court, The Criminal Procedure 
Code does authorise Magistrates to give 
compensation whenever they think pro 
per by way of costs for adjournments and 
so far as this order is concerned. I do not 
think that it disclosed any ])rejudice on 
the part of the learned Deputy Magis- 
trate. The second ground is that by 
making the local inspection on 25bh Feb- 
ruary 1917 the learned Deputy Magis¬ 
trate has rendered himself incompetent 
to try the case. 

Now it is to be observed that no evi¬ 
dence has yet been recorded and that all 
that the learned Deputy Magistrate did 
was to inspect theKubchery and to record 
what he found there. lie has said in his 
memorandum that certain persons were 
in the Kutchory, who informed liini that 
they were the servants of the first party, 
and that there was no one who claimed 
to 00 a servant of the second party. The 
law allows trying Magistrates to make 
local inspection for the purpose of under¬ 
standing the evidence. It does not limit 
the power of making such local inspeebion 
to a period subsequent to the commence¬ 
ment of the bearing of witnesses. There 
was no reason why the trying Deputy 
Magistrate should nob have inspected the 
locality before the witnesses had beeni 
examined, in order that he might under¬ 
stand the evidence which was about to 
00 giV 0 n. All that tho law rsquircs is 
that the inspection should be limited to 
actual observation and should not include 
the baking ot depositions. The accused 
lias a right in every case to require that* 
the evidence upon which the decision is 
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pronounced shall be legal evidence; and 
it is not competent to a trying Magistrate 
in the course of a local inspection to 
bring upon the record the statements of 
persons which the accused can have no 
chance of submitting to the test of cross- 
examination. So long as the trying Ma¬ 
gistrate refrains from doing this, and 
makes such inspection as would enable 
him to understand the evidence, he is 
acting according to law. Mr. Hasan Imam 
relies upon the case of Bobbon Sho-ik v. 
Emperor (l). but that case really goes no 
further than reiterating the principles 
which I have just enunciated. There is 
nothing therefore in my opinion, illegal 
in the trying Magistrate’s inspection in 
the present case and the charge of pre¬ 
judice is unfounded. In my opinion the 
application has no merits and should be 
dismissed. I accordingly discharged the 
Rule and direct that the trial do proceed 

according to law. 


v.s./r.k. 


Rule discharged. 


1 . (1910) 37 Cal 340=5 I C 365. 
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Jwala Pras.4D, J. 

Dwarka Bai—Petitioner. 

V. 

Nalhuni Koeri —Opposite P^ty. ^ 
Criminal Bevn. No. 191 of 1918, Deci- 
on 20bh June 1918, from order of 
Magistrate, Mozuffarpore, D/- 28th March 

.. no. pro- 

-x'*’'a I.“I. 

title are often o g . question of possession, 
right conclusion refuses to admit 

Therefore vvh proposed to be filed by a party 

?°“"ro“caed un^de? S. 145 he commits an 

:;ror the e/ercise of his iurisdiction^ ^ 

(b)Crinainal P. C. (5 of 

Costs cannot be awarded without notice to 

“‘Nr'ord 0 t’'ls' to costs can be passed under 
S 148 without notice being given to the opposite 
patty against whom the order is proposed^to be 

Gour Gnandra Pal—iot Petitioner. 
Bari Nandan Safety — for Opposite 

Judgment.— This is an application 
against an or ier of the Magistrate, dated 
26th March, 1918, passed under S. 145, 
Criminal P. C.. declaring the .first party 
to be in possession of the property in dis¬ 


pute. The first ground is that the Ma-- 
gistrate has not received the evidence* 
both oral and documentary on behalf of 
the second party in order to prove his' 
possession. This application ie basedi 
upon the following facts. After the pre^ 
liminary proceedings and adjournments, 
the case was ultimately fixed for bearing 
for 21st March. On that date the parties, 
filed their hazris or list of witnesses- ini 
attendance. In that list on behalf of the‘ 
petitioner second -party there were the 
names of two witnesses Haburam Chamar 
and Kodai, 1 and 2. On 21st March the 
case was not taken up, as the Court waS' 
busy in some other case, and consequently 
the present case was adjourned bo the' 
next day 22nd March. On that date, two- 
witnesses, one on behalf of the first party 
and another on behalf of the second party 
appear to have been examined, and the 
case was ordered to be taken up on Sun¬ 
day at 9 a. m. (24bh March). On 24th 
March some witnesses on both sides were- 
examined. Dwarika Rai the second party 
was ill on that date, and on his behalf Ra- 
ghu Rai, BartuChamar andKari Teli were- 
examined. The case was then adjourned 
to 26bh March for orders. No list or 
hazri of witnesses was filed on that date- 
apparently as the list filed on 2l9b March 

wascontinueduptothab date Two of the^^ 

witnessess in that list, namely, Babu^m- 
and Kodai were not examined, nor the Ko- 
bala and the receipts on behalf of the se¬ 
cond party wereproved. These documents 
were filed on 18th October 1917 whe>i th» 
procdeding was in the stage of S. 144.The 
present proceeding 

drawn up on that very date 18bh October. 
The contention of the- second party is 
that on account of the illness of Dwarika 
Rai (second party), he wanted an adjourn¬ 
ment of the ease in order to examine th& 
witnesses and to prove the documents. 
The Magistrate in his first explanation of 
20th May reports that 'the petitioners 
did not really pray for an adjournment as 
be was away ill. This must be accepted 
to be correct, but something did transpire 
on account of the illness of the second 
party as it appears that the first witness 
examined on 24th March on his behalf 
was Raghu Rai who said that Dwarika 
Rai was ill, and the Magistrate noted 
"second party being ill, ia not able to 

After the close of the evidence of tn^ 

second party, this witness R^gbu Rai ap- 
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pears to have been re-called simply with 
a view to prove the illness of Dwarika 
Rai. At this time he says: "Dwarika Rai 
is very ill of saree (asthma); Janki is look 
ing after him.” There was then cross- 
examination on behalf of the first party 
to show that there were other members 
in the family to look after him, and all 
that was disclosed in the cross-examina¬ 
tion, was that ^Dwarika Rai had two 
minor sons only. 'Thus from the evidence 
on the record, it is clear that the illness 
of the second party petitioner was raised 
and prominently brought to the notice of 
the Magistrate in order to show that the 
case could not be properly looked after 
on that date on behalf of the second par- 

o^lu IV® 

^4th March was a Sunday and no stamp 
and cartridge paper were available. Be 
that as It may, it is certain that two of 
the material witnesses on ‘ behalf of the 
second party mentioned in the list of the 
Jlst were also shown to bo present on 

every preceding day as witnesses on be¬ 
half of the second party. Kodai Mahto 
13 also a marginal witness on the Kobala 

^ therefore hold 
that the second party was not able to 
give all the material evidence in the case 
both oral and documentary to prove his 
possession It was mentioned in the 
petition filed by the'second party in this 
Oourt that the Magistrate refused to ad¬ 
mit the Kobala and the rent receipts^iro- 

duoed by the petitioner and did not La- 

mine the material witnesses on his behalf 
in the second explanation called for by 
this Court, now submitted, the Magistrate 

does not deny the above allegation of the 

Magistrate however says 
tnat these documents 


would more probably be filed in a civil rhU 
regarding the land and that proceedings under 

quasi q!’'’ ‘o 

were proved, the 
question IS not that of title but that of posses- 

This apparently might be the reason 
why the Magistrate did not consider it 
necessary to allow the second party to 
prove the documents or to examine the 
witnesses in question. The Magistrate 
18 certainly right that S. 145 

self only with possession and nob with 
title. But I do not appreciate the con¬ 
tention of the Magistrate that the docu- 

possession. 

ihe rent receipts were certainly evidence 
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of possession and would have proved if 
admitted that the receipts were granted 
in respect of the land in dispute by the 
landlord, because the second party was 
in possession of the land. The Kobalas, 
it is contended, recite that the second* 
party was in possession from before their 
execution. The Magistrate in his order 
under S. 145 has felt difficulty in coming 
to a conclusion upon the oral evidence of 
the parties.He opens out his order with 
the words: There are discrepancies in 
the evidence on both sides in this case.” 
The receipts and the documentary evi- 
denoo that the second party wanted to 
file in the case, might have thrown light 
upon the evidence offered by the second 
party and might have perhaps assisted 
the Magistrate in coming to a conclusion 
regarding the possession of the land. So it 
cannot possibly be said that these docu¬ 
ments were'doouments relating to the title 
and had nothing at all to do with possession 
that the Magistrate had to enquire under S. 
145. Even documents of title pure and sim¬ 
ple are often of great assistancein arriving 
at a right conclusion upon possession Ii 
therefore think that there has been an 

‘exercise of jurisdiction by 
the Magistrate in this case in nob admit¬ 
ting the documents proposed to be filed 
by the second party and in not examining 
^e witnesses in connection therewith. 
Paitali Singh v. Ganapati Kuer (l). 
The order of the Magistrate is therefore 
set aside and the case remanded for a re- 
determinatiou as to the possession of the 
contending parties under S. 145, Criminal 
i . O., after taking the remaining evidence 
both oral and documentary on behalf of 
the second party. ' 

The order of the Magistrate regarding 
costs in this case cannot certainly be sup¬ 
ported. The order under S. 145 was 
passed on 26th March. On that date an 
application was made by the drst party 
asking for costs to be allowed with the 
details of the costs entered therein. This 
was disposed of by an order of 5th April 
on the margin of the petition ”Rs. 60 
allowed. This order was passed with¬ 
out any notice to the petitioner. In the 
explanation to this Court the Magistrate 
says that such notice is not required by 
S. 148. Certainly no notice is expressly 
require! because S, 148contemplates that 
an order for costs should be passed then 
and_tber6^2g,^Q_ pres ence of the parties: 

1. (1918) 19 Cr L J 629=45 I C 337 
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but; if the order is. not passed on that 
date, an application made subsequent to 
the order under S. 145 regarding costs, 
cannot be disposed of without fully hear¬ 
ing the opposite party against whom the 
order under S. 145 is to be directed. This 
need not have been provided for in S. 148 
but it is consistent with the principle 
that no order can be passed against any 
person without giving him an opportunity 
to be heard. This view was adopted in 
a series of cases which appears to be a 
settled point, vide, Prokash Chunder 
Sarkar v. Ham Prasad Pattack (2) and 
Doiolat Koer v. Siva Pershad (3). This 
Court also has in agreement with the 
views of the authorities mentioned above 
in more cases than one, held that no or¬ 
der as to costs can bo passed under S. 148 
without notice being given to'theopposite 
party against whom tbe order is made. 
The order as to costs is also set aside, acd 
as the Magistrate bas been directed to 
re-try the cise under S. 145, if he comes 
to a conclusion in favour of any party he 
might pass an order against the losing 
party on compliance with the above 

•directions. . 

v.s /n.K. ■ Order set aside. 

2. (1901) 28 Cal 302. ^ 

3, (1911) 12 Cc L J 319=10 I C 615. 
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Imam, J. 

-Ram Kant Pandfi—Petitioner. 

j’s; .'■.‘3''i».i; 

ded on 7bh February 1918. from order of 

di*mU*al of without giving • 

appeals under S. 421, Criminal 
p some reason should be given and without 
^‘ch reason the summary dismissal would in¬ 
volve either a remand of the appeal to be admit¬ 
ted and heard or au examination evidence 

by the High Court. ^ 600 C 1. 2] 

Rajendra Prasad —for Petitioner. 

Judgment —The order of the learned 
District Magistrate of Shahabad dismis¬ 
sing the appeal of Ram Kant Pandit is 
composed of one line. This appeal is 
summarily dismissed.” This order of 
the learned Magistrate is ultra vires of 
the Code of Criminal Procedure and the 
point is concluded by authority. It was 
held in Gurubari Behera v. Emperor (1> 
tha t in dismissing appeals under S. 421 
1. (1918) 43 1 C 439. 


mmary 
reason is not 


of the Coda some reason should be given, 
and that without such reason the sum-/ 
mary dismissal would involve either aj 
remand of the appeal to be admitted and! 
heard or an examination of the evidence/ 
by this Court. The learned Magistrate 
of Shahabad has not acted in accordance 
with the principle laid down in this rul¬ 
ing. His order of summary dismissal of 
the appeal is set aside and tbe case is 
sent back with directions to the District 
Magistrate to admit the appeal and 
try it, 

v.s /r.k. Order set aside . 
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Mulliok and Atkinson, JJ» 
Mahendra Narayan iJay ““Defendant 
—Appellant. 

V. 

Girish Chandra Kar and others —’ 
Plaintiffs—Respondents. 

Second Appeal No. 117 of 1916, Deci¬ 
ded on 10th December 1917, from deci¬ 
sion of Dist. Judge, Cuttack, D/- 7tb 
June 1916. ^ 

(a) Bengal Tenancy Act (1885), Ss. 105-A 
and 107—Issues once settled in a dispute 
under S, 105 A are final. 

The effect of S. 107 as amended is to bar for 
all time tbe possibility of raising any issue which 
is once settled in a dispute under S. 105-A, Ben. 
Ten. Act, between the same parties, and to make 
it incapable of being re-opened and 
being ohallenged. , [P 663 0 1 2] 

(b) Bengal Tenancy Act (1885), S. 105-A 
pf'occedings uuder S. lOS-A Rclfctjonsnip 

of landlord and tenant held not to e*ist— 
Suit for ejectment as trespasser — Issues 
raised and determined 

ing held res judicata — Civil P• C. (1908), 

S 11. 

When in a proceeding under S. 105-A, Ben. 
Ten. Act, it was decided that the relationship 
ot landlord and tenant did not exist between the 
parties, and thereafter the plaintiff brought a 
suit to eject the defendant as a trespasser : 

Meld : that it was not open to the defendant 
to re-agitate and re-litigate as a defence to the 
suit the issue which was raised and determined 
in the proceeding under 8. 105-A. [P 603 C 2] 

J. N. Bose. S, N. Bai and S. C. Ghose 
—for Appellant. 

B. N. Sinha and S. N. Sen Gupta^ 
for Respondents. 

Judgment. —The plaintiffs bring this 
action against the defendants mainly for 
the recovery of possession of 44.79 acres 
of land stituated in Mauzas Bagada and 
Bababalpur. Defendant 1 is the main 
contesting defendant and the issues that 
have been framed between the parties 
are quite clear. The plaintiffs claim 
that by virtue of a decision passed by the 
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Revenue Court under S. 105-A, Ben. 
^^n. Act, they are entitled to maintain 
the present suit for the ejectment of the 
defendants as a body. The defendants on 
the other hand contend that the pro¬ 
ceeding under S. lOS-A. Ben. Ten. Act, 
affords the plaintififs no right whatever 
to eject them from the lands in suit and 
that it is open to them to re.agitate and 
re litigate the same matter which was 
the subject-matter of dispute and deci¬ 
sion iinder S. lOo-A, Ben. Ten. Act. 

It is only necessary to state a few 
facts in order to assertain what is the 
point for our consideration and deter¬ 
mination, The plaintiffs are a portion 
of a body of cosharesr who owned a cer¬ 
tain rnehal which in the year 1900 was 
not partitioned. Some of the cosharers 
of this mahal, in 1900, let out by an 
amalnama 400 acres to four persons of 
whom defendant 1 was one. That docu¬ 
ment, which is referred to as Ex. A 
purports to let 400 accres of land for the 
purpose of reclamation and cultivation 

The learned Judge finds that that docu¬ 
ment was never acted upon and appar¬ 
ently in 1904 after partition proceedings 
had been commenced in 1001, a cosharer, 
other than the cosharers who made the 
grantor letting comprised in Ex. A, made 
a registered lease to two persons, one of 
whom was one of the grantees under 
A and one other person, his brother 

named Najibulla. As I have said, the 
learned Judge has held that Ex. A was 

never acted upon and the two persons 
who held under the lease of 1904 wore 
subsequently recorded at the Revisional 
bettlomont as tenure-holders in respect 
of this land. The partition proceedings 
were not torininated until May 1909 aiTd 
on 14th July 1908 defendant 1 seems to 
have adopted, having regard to his pre¬ 
sent contention the peculiar course of 
purchasing the interests af the lessees 
under the lease of 1904. The title he 
now seeks to set up is nob by virtue of 
this purchase but his right and title if 
any created by the amalnama Ex. A. 
The lands in suit formed a part of the 
dU2 acres originally demised by the re¬ 
gistered lease of 1904. and these lands ou 
final partition were allotted to the plain- 
tiffs share. The plaintiffs were nob 
parties to the granting the lease of 1904 

Having purchased the interest of the 
der S. lOo-A, Ben. Ten. Act, to have a 
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fair rent assessed in respect of the lands 
demised by that lease. I should have 
observed tbab the land comprised in the 
demise created by the lease of 1904 
was different in area to that comprised 
in Ex. A. Ex. A purports to let 400 ac¬ 
res while the land let by the lease of 
1904 was 302 acres and the latter formed 
the subject-matter of the application by 
defendant 1 and his co.defendants under 
S. 105.A, Ben. Ten. Act. That proceed¬ 
ing came before' the Revenue Settlement 
Officer and the matter was hotly contes¬ 
ted and litigated between the parties and 
in the course of tlie trial the issue was 
clearly raised and pressed, namely. What 
was the status of the defendants ? In other 
words, were the defendants tenants hold¬ 
ing under the plaintiffs ? The plaintiffs 
were the cosharers other than the co- 
sharers who had made the lettingor'granfc 
contained in Ex. A and the lease of 1904. 
In that proceeding the Revenue Settle- 
ment Oilicer held that defendant 1 and 
his co-defendants were not the tenants of 
the plaintiffs. That decision was ap- 
pealed from ; and it came on appeal before 
the Special Judge; and the Special Judge, 
so far as that issue was concerned, affirm¬ 
ed the finding -of the Revenne Officer. 
Thus now it is on record by a Court 
whose decree has the force and effect of a 
decree of the civil Court that defendant 1 
and his co-defendants are not the.tenants 
of the plaintiffs in respect of the lands in 
suit. The decision of the Special Judge 
was given iu the year 1912. 

In the year 1913. the plaintiffs in- 
sbituted the present suit and the plain¬ 
tiffs seelc in effect nothing more than to 
recover possession of the lands from de¬ 
fendant 1 and his co-defendants wlio, by 
virtue of tiio decision under S. lOj (A), 
are in no better position than mere tres¬ 
passers ; because it was hold that the re- 
lationship of landlord and tenant did nob 
exist as between the plaintiffs, on the one 
hand and the defendants on the other 
The learned Judge before whom this case 
came on appeal, Mr. Allanson, lias held 
agreeing with the trial Court that the de¬ 
cision is barred upon the principle of res- 
judicata ; and the learned Judge has fur- 
t^her held that on the merits defendant 1 
has no case. Having been beaten upon his 
title based on the assignment which he 
claims to have obtained in 1908, defen¬ 
dant 1 has now fallen back upon his title 
under Ex. A which was never acted upon 
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by any of the parties to it. The learned 
Judge has overruled the defendant’s con¬ 
tention and decreed the suit in favour of 
the plaintiffs. 

We are not now concerned with the 
merits of the case. Mr. Bose who ap¬ 
pears on behalf of the appellant, viz., de¬ 
fendant 1, has raised two legal issues for 
our determination : ITirst of all he con¬ 
tends that the principle of res judicata, 
which has been held to be applicable by 
the learned Judge, has 'no application'to 
the facts of this case having regard to the 
construction which he seeks to put upon 
S. 11, Civil P. O. He further contends 
that the learned Judge was wrong on the 
merits in disregarding defendant I’s claim 
of title which was amply supported and 
justified by virtue of the decision in 
Nanda Kumar Bowladar v. Ram Jiban 
Hotoladar (l) and also by a decision of 
their Lordships of the Privy Council. 
These are the two matters for our con¬ 
sideration. The first one is of great im¬ 
portance and we must consider it first, 
Mr. Bose’s contention, shortly put is that 
the principle of res judicata does not 
apply because the Court which determined 
the issue under S. 105 (A), Ben. Ten. Act 
was not a Court competent to try the 
issues raised in this suit and that there¬ 
fore on the line of authorities cited the 
principle of res judicata does not apply. 
Two oases are referred to: one is the de¬ 
cision \u Dharani Konta Rahiri v. Gaber 
AH Khan (2); and Mr. Bose strongly re- 
lies on this case; and apparently at first 
sight it would appear as if it was an 
authority in bis favour. That case, which 
is a decision of the Full Bench of the 
Calcutta High Court, decided that S. 13, 
of the old Civil P. 0., was not inapplio- 
able to proceedings under the Bengal Ten¬ 
ancy Act ; and that, therefore a decision 
arrived at by the Revenue Settlement 
Oflicer or by the Special Judge was not 
of necessity a decision which would not 
operate as res judicata in subsequent civil 
proceedings. But the ratio decidendi of 
that decision is, as the learned Judges say 
that there is nothing in the Bengal Ten- 
fincy Act to show that the intention of 
the framers of that Act was to make a 
decision of the Revenue Settlement Officer 

or of the Special Judge final. We agree 
with that expression of opinion so far as 
the law then was. This deci si on wa g 

1. A I R 1914 Cal 232=41 Cal 990=23 I C 337 

2. (1903) 30 Cal 339, 


given under the Bengal Tenancy Act as it 
stood prior to the year 1898. Intheyear 
1898 material changes were made in the 
wording of S. 107, Ben. Ten. Act. It is 
clear from the wording of the new section 
that the words ‘ shall be final” were im¬ 
ported into that section with a view to 
give finality to a decision arrived at by 
the Revenue Court or by the Special 
Judge on appeal. So that the amending 
enactment in the year 1898 supplies what 
was lacking at the time when the decision 
of the Full Bench in Dharani Kanta 
Lahiri v. Gaber Ali Khan (2) was given. 
What their Lordships in that case held 
to be necesgary to exclude the application 
of S. 13, of the old Civil P. 0., was in¬ 
corporated in the Bengal Tenancy Act by 
the amendment of 1898. Therefore the 
case of Dharani Kanta Lahiri v. Gaber 
Ali Khan (2) appears to us to afford no 
authority in support of Mr. Bose a con¬ 
tention in this case. Reliance is also 
placed upon a decision of their Lordships 
of the Privy Council in Gohul Idandar v. 
Pudmanund Singh (3). At p. 715 their 
Lordships draw attention to the law as it 
then stood with regard to the application 
of S. 13 of the old Civil P. C. ; and their 
Lordships indicate that a decision of the 
Revenue Settlement Officer is not neces¬ 
sarily a decision which operates as res 
judicata in a subsequent civil proceeding. 
The observaticn of their Lordships is 
more in the nature of an obiter dictum 
than an express decision ; but it is quite 
clear that at the time when their Lord- 
ships made the observation referred to, 
the law as I have said was essentially 
different to what it is now ; and, there¬ 
fore, the observation of Lord Davey does 
not seem to be applicable to the law as it 
now prevails. We have to construe the 
Bengal Tenancy Act as we find it to day 
in the light of the facta of this particular 
case. 

Now, S. 105 (A) is a new section and 
jurisdiction is given by this section to the 
Revenue Court to decide, amongst other 
matters whether the relationship of land¬ 
lord and tenant exists between the parties 
applying to the Revenue Court for relief. 
Defendant 1 and his co-defendants applied 
to the Revenue Settlement Officer seeking 
to have a fair rent'assessed upon the lands 
in suit on the basis of the existence of the 
relationship of landlord and tenant. The 
Settlement Officer hold that no such re^ 

3. (1902) 29 Cal 707=29 I A 196 (P 0). 
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lationship did in fact exist between the 
plaintitfs and defendant qua the lands 
sought to be recovered in this suit ; and 
that decision was maintained on appeal. 
Now, S. 107, is the next .section to 
bo consideration. The section is im¬ 
portant in that it has been twice am¬ 
ended: once in 1S98 and again in 1907. The 
material amendment so far as this case is 
concerned is that made in 1898 ; and that 
section as it now roads provides that a 
decision of the Revenue Officer or the 
Special Judge shall have the force and 
effect of a decree of the civil Court bet¬ 
ween the parties and subject to the pro¬ 
visions of Ss. 108and 109, “shall be6nal.” 
"We consider that the effect of this enact¬ 
ment as amiCnded is to bar for all time 
the possibility of raising any issue which 
was once settled in a dispute under 
S. 105 (a), Ben. Ten. Act between the 
same parties and to make it incapable of 
being re-opened and incapable of being 
challenged. S. 109 is worthy of con¬ 
sideration in support of this view because 
•that section enacts that a plaintiff shall 
not institute any proceeding, suit or ap- 
plication, touching and concerning any 
•matter decided under S. 105-A, or similar 
sections, of the Bengal Tenancy Act. 

When a plaintiff is debarred from in¬ 
stituting any proceeding touching or con¬ 
cerning any matter decided under S. 105 
(A), why should a defendant be allowed 
by way of defence to reopen any issue 
which was the subject matter of decision 
in a proceeding under S. 105 (A), Ben. 
Ten. Act ? In my opinion it would be an 
anomaly to debar a plaintiff from in¬ 
stituting any proceeding or application 
touching or concerning any matter which 
was decided under S. 105 (A), Ben. Ten. 
Act ; and at the same time to allow the 
defendant to raise by way of defence an 
issue which was Bnally decided by the 
Revenue Court or Special Judge on ap¬ 
peal under S. 105 (A). Therefore, we 
must hold that S. 107. Ben. Ten. Act 
operates as a bar between the parties and 
that the defendant cannot now be allowed 
to raise an issue as a defence to this suit 
which was raised and determined in the 
proceeding instituted under S. 105 (A), 

It is contended that this 
view is inconsistent with the provisions 
of S. 11 of the present Civil P. C. That 
may be so ; but we think that the modern 
Bengal Tenancy Act was framed and am¬ 
ended distinctly for the purpose of exclud¬ 


ing the application of S. 11, Civil P. C., to 
cases within the provisions of S. 105 (A), 
Ben. Ten. Act. The test is : can these 
two enactments stand together and be 
read together consistently ? It is quite 
impossible to read S. 11, Civil P.G., with 
the Bengal Tenancy Act, having regard to 
the provisions of Ss. 107 and 109, of the 
latter Act. The learned vakil appearing 
on behalf of the respondents had some 
difficulty in admitting the proposition 
that S. 11, Civil P. G., was excluded in 
its application to the provisions of the 
Bengal Tenancy Act. I do not see why 
he should have been so timid in admitt¬ 
ing this proposition. Indeed I do not 
think that he admitted it at all in the 
ordinary sense. He rather contended 
that the effect of S. 10-7 was really to 
give the Revenue Court the status and 
jurisdiction of a civil Court for the pur¬ 
pose of giving it the character of a Court 
of competent jurisdiction within the 
meaning of S. 11, Civil P. C. We do not 
think that this contention is well founded. 

Section 107 does not in any way raise 
the status of the Revenue Court ; it 
leaves it exactly as it was before the sec¬ 
tion was amended; but it gives its decree 
the character or finality which attaches to 
a decree of the civil Court. Therefore in 
our opinion the principle of res judicata 
is applicable to the present case, and it 
is not open to the defendant to reargue or 
re open any matter which has been the 
subject of a decision between the parties 
under S, 105 (A), Ben. Ten. Act. It is 
clear, therefore, that the defence put for¬ 
ward by the defendant in this case must 
fail and that the decision of the learned 
District Judge is correct. 

In this view of this case it becomes un¬ 
necessary for us to consider the second 
contention put forward by Mr. Bose. Ac¬ 
cordingly we dismiss this appeal with 
costs. 

v.s./r.k. Appeal dismissed. 
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Roe and Imam, JT. 

Mt. Kaniz Amina and others —Peti¬ 
tioners. 

V. 

Emperor —Opposite Party. 

Criminal Revn. No. 5 of 1918. Decided 
on Ist March 1918, against order of Sub- 
Divl. Migistrate, Gaya, D/. 13th January 
1918. 
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(a) Criminal P. C. (1898),. Ss. 144 and 145 
—Proceedings under S, 144 should not be 
substituted for proceedings under S. 145 to 
evade provisions of law requiring enquiry 
into question of possession. 

The provisions of S. 145 were enacted with the 
speciBo intention of definitely settling a quarrel 
after a fair hearing of each side, and proceedings 
under S. 144 of the Code should not be substi¬ 
tuted for proceedings under S. 146 in order to 
evade the provisions of law which require an 
inquiry into the question of possession with re¬ 
ference to the evidence adduced by the parties. 

CP 665 c n 

s^(b} Criminal P. C. (I 898 ), Ss. 144 and 
145 — Facts on record indicating necessity 
of proceedings under S. 145—Magistrate has 
no jurisdiction to take action under S. 144. 

The use of S. 144 is a suitable methed of 
avoiding a breach of the peace only if it is clear, 
upon a reading of tho Police reports, that the 
claim of the party creating the disturbance is 
not a claim made in good faith. Where however 
the facts on tho record clearly indicate that a 
proceeding under S. 145 is necessary, the i^Iagis- 
trate has no jurisdiction to take action under 
S.114. [P CG5 O1] 

M. N. Huda —for Petitioners. 

Sultan Ahmad —for the Crown. 

Judgment. —We are asked in this case 
to set aside proceedings under S. 144 and 
to direct that the Deputy Magistrate take 
proceedings under S. 145, Criminal P. C. 
The learned Government Advocate has 
put before us the facts of the case and the 
case-law bearing thereon. Tho facts are 
that tlio Police received information that 
there was a likelihood of a breach of the 
peace with regard to possession of stand¬ 
ing crops in two villages and also with 
regard to the MoUarrari rights over a 
considerable area in those villagos. A 
head constable of police made a report 
on 19th December 1917 to his superior 
officer recommending that orders under 
S. 144 be issued upon both parties. 
Upon this tho Inspector reported that 
proceedings under S. 144 alone were not 
snfficient in such a case and that action 
under S. 145 should be taken. In the 
meantime one of the parties bad appeared 
before the Court and had reported to tho 
Magistrate that the enquiry before the 
police w’as going on and had urged that 
it was advisable that an officer superior 
to the head constable should be deputed 
to superintend the investigation and also 
that suitable action should be taken to 
prevent a breach of the peace. Upon 
these reports the learned Magistrate 
passed orders, purporting to be under 
S. 144 ex parte against both parties, at 
the same time intimating that he would 
consider on the date fixed whether pro- 
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ceedings under S. 145 should be taken; 
The question whether proceedings under 
S.» 145 should be taken was not further 
considered. On the date fixed the parties 
appeared and filed written statements 
and a mass of documents. Upon a con¬ 
sideration of the written statements and 
one document on each side out of the mass 
filed, the learned Magistrate made ab¬ 
solute the order under S. 144 against one 
party and cancelled the order as against 
the other. 

There is authority in the case of Parkar 
Mahton v. Earn Khelwan (1) for the pro¬ 
position that the Magistrate had no juris¬ 
diction to act under S. 144 where the 
facts on the record clearly indicated that 
procedure under S. 145 was necessary. It 
was held that the words of the latter 
section left no other course open to the 
Magistrate than to take proceedings 
under S. 145, when he had information 
that a dispute existed regarding land 
within his jurisdiction likely to result in 
a breach of the peace. The whole case 
law bearing on the distinction between 
proceedings under Ss. 107 and 145 was 
clearly set forth in the order of reference 
to a Full Bench made by Caspersz, J„ 
and Ryves, J. in the case of Emperor v. 
Abhas \2). The Full Bench were not pre- 
pared to lay down any hard and fast rule 
on the subject. All that was said was 
that there was no conflict between 
Ss. 107 aud 145, Criminal P. C., but that 
the question whether after proceedings 
under S. 107 had been taken it would be 
proper for the Magistrate to act under 
S. 145, must depend on the circumstances 
of each case as it arises. 

It might be that after an order under 
S. 107 no likelihood of a breach of the 
peace would continue. There was no 
question in this ease, nor in the decisions 
quoted in tho order of reference of tho 
Magistrate’s powers under S. 144, but the 
decision seems to have been since re¬ 
garded as justifying Magistrates in declin¬ 
ing to take action under 145 until it has 
been ascertaiued that proceedings under 
S. 144 have been insufficient to allow tho 
dispute. Had the matter rested there wo 
should see no reason to interfere. But it 
has gone further and as we think too far. 

In order to avoid the takin'g of evidence 
and the making of a definite order under 

1. (1907) 11 C W N 271=5 Or L J 76. 

2. (1911) 39 Cal 150=12 I C 833=12 Gc L J569w 
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S. 145 a summary procedure under S. 144 
has been substituted in very many cases in 
which without possible doubt proceedings 
under S. 145 should have been taken. We 
have noticed the practice growing in this 
province. After a aeries of such cases in 
Darbhanga, we ascertained that the then 
Magistrate of that district had issued a 
circular order to hte olScers subordinate 
to him directing them to refuse to take 
action under S. 145 on the ground that 
the procedure therein involved was tedi¬ 
ous and unprofitable. We now find some¬ 
thing of the same sort happening in Gaya. 
One such case from Gaya was recently 
before the Court in Criminal Revision 
No. 352 of 1917: Bansi Singh Emperor 
(3). This case comes from Gaya and 
there is another case from Gaya pending. 
•The matter to us to be one of great im¬ 
portance. The provisions of S. 145 were 
enacted with the specific intention of de¬ 
finitely settling a quarrel after a fair 
hearing of each side. In order that the 
settlement of the quarrel might be with¬ 
out doubt permanent, it was further en- 
acted tliat if the decision under S. 145 
be not contested in the civil Courts with¬ 
in three years, the party declare 1 to be in 
possession shall remain in possession for 
ever. 

The substitution of proceedings under 
S. 144 for proceedings under S. 145 ap- 
pears to us to have no logical object what¬ 
ever save to avoid the labour of taking 
oral evidence of possession. The learned 
Government Advocate accepts as incon- 
trovertil>la the following propositions : 
jfirstly, that the Magistrate is not required 
to take proceedings under S. 145 if he is 
satisfied that by other methods he can 
avoid a breach of the peace; secondly, 
that the use of S. 114 is a suitable metliod 
of avoiding a breach of the peace only if 
it is clear upon a reading of the police 
reports, that the claim of the party creat¬ 
ing the disturbance is not a claim made 
in good faith. This is certainly the view 
taken in yiahadeo Kujiioar v. Bisu (4) 
and Emperor v. Ham Baran Singh (5). 
There can be no doubt but that in the 
case before us the dispute between the 
parties is a genuine dispute and as we 
understand thedecision of the Full Bench 
in Calcutta already quoted not one which 

3. A I R 1018 P,it 228=43 I G 401 = 10 Gr 

liJ 113. 

4. (1003) 25 All 5-37. 

6 . (190G) 29 All 406. 


could be settled by an order under S. 107 
or S. 144. In spite of the proceedings 
under S. 144 the dispute still subsists. 
The Magistrate was required by law in 
the first instance, and is still required by 
law, to settle the dispute by an order 
under S. 145 or S. 146. It is suggested 
by Mr. Khurshed Husnain for the oppo¬ 
site party that our power of superinten¬ 
dence does not extend to direction to a 
Magistrate to take action which it is 
within his discretion to refuse to take. 
In this connexion the case of Permes- 
sar Singh v. Kailaspati (6) is quoted. 
Chamier, C. J., in that case said at p. 340 
of ^ P. L. J. : 

“••i High Court can and will interfere where 
there has been a material irregularity which 
amounts to a refusal to exercise or a usurpation 
of jurisdiction.” 

We may refer also to the quotation 
made at p. 348 from Blackstone’s Com¬ 
mentaries : 

“It is the peculiar business of the Court to 
superintend all inferior Tribunals and therein to 
enforce the due exercise of their judicial and 
ministerial powers with which the Crown or 
legislature have invested them, and this not only 
by restraining tb«ir excesses, but also by quick¬ 
ening their negligence aud obiating their denial 
of justice” 


and trom 15acon s Abridgmeno: 


“The superior Courts having a superintendence 
over all inferior Courts may in all c.ases of in¬ 
novation award a prohibition.” 

When we come to examine the proceed¬ 
ings now before us it i.s obvious that they 
are in reality proceedings under Ch. 12. 
The notices issued to the parties state 
that there is a dispute between them re¬ 
garding land, the boundaries of that land 
are given, and the parties are given an 
opportunity to make a statement before 
the Court on a date fixed. They are 
ordered not to go near the land mean¬ 
while. The notices are in etloct the 
notices contemplated in the last clauses 
of S. 145 (l) anl (4). In response to the 
notices the parties appeared and filed 
written statements and documontry evi- 
donee precisely in the manner indicated 
by S. 145 (1). But under the pretence 
that the proceedings were under S. 144, 
the Magistrate did not proceed under 
Cl. 1, S. 145 (4), bub decided, upon sum¬ 
mary inspection of the documents before 
him, that one of the parties should re¬ 
main in undisturbed possession for two 
months. It would have boen but'^rJittle 
less ridiculous to issue a mcMce in the 
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form required by S. 488 of the Code, and 
deal with it uuder S. 144 on fche ground 
that prompt payment of a maintenance 
would tend to prevent danger by starva¬ 
tion bo human life. In the exercise of our 
power of superintendence we are required 
to prohibit this innovation, and by quick¬ 
ening the negligence of the inferior Court 
to obviate a denial of justice. The Magis¬ 
trate has issued an order which having 
regard to the action taken by the parties 
upon it was an effective order under 
S. 145, 01, (1), read with the third part 
of Cl. (4). He will now proceed to com¬ 
plete the proceedings instituted by this 
action. Written statements and docu¬ 
mentary evidence have been filed. All that 
is required bo be done is to hear such oral 
evidence as the parties may, adduce and 
make an order under S. 145 f6) or under 
S. 146, in accordance with his finding 
upon tbe question vvhich of the parties 
was in possession upon tbe date of the 
notices issued, that is 29th December 
1917. 

v.s./r.k. Case sent back. 
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Dawson-Miller, O.J.and Mudlick, J. 

Janandan Prasad Thakur —Appellant. 

v. 

211. Janhhati Thakurain —Respondent. 

Privy Council Appeal No. 77 of 1917, 
Decided on 21st March 1918, against the 
decision of Sharfuddin and Roe, JJ. 

Civil P. C. (1908), S 110—Applicability of 
S. 10, Lim. Act to suit by minor against ad¬ 
ministrator of his estate for accounts is sub- 
staatial question of law. 

In view of the state of authorities in India on 
the question of the applicability of S. 10, Lim. Act 
to a suit by a minor against tbe administrator of 
his estate for accounts, tbe question is a su4)stan- 
tial question of law within the meaningof S. 110. 

tP 667 C 1] 

liajendra Prasad and P. N. Singh — 
for Appellant. 

L. N. Singh —for Respondent. 

Judgment. —In this casethe plaintiffs 
ask for a certificate under S. 110, Civil 
P. C. that the case complies with the pro¬ 
visions of the section nd is a fit one for 
appeal to His Majesty in Council. The 
decision of this Court from which it is 
sought to appeal, was a decicion of affir- 
manceand the question is whether there is 
a substantial question of law for decision 
by their Lordships of the Privy Council. 
The suit was instituted by the plaintiffs 
who were in the year 1894 minors and 
Ibeir estate to which they were entitled, 
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was at that time put under fche admini- 
afcrafcion of fche defendant 1 who was fcheir 
uncle, he having been appointed admini¬ 
strator by the Court. In fche year 1903 
the younger of fche two plaintiffs attained 
his majority but no account appears to 
have been rendered by fche defendant as 
to his management of 'the estate and no 
action was taken by fche plaintiffs to ob¬ 
tain an account from him until this suit 
was instituted on 3rd September 1910. 
In the suit the plaintiffs claimed 

"that an account may be taken from defendant! 
of the income and expenditure of the >plaintiffs’ 
share of the estate during the management of 
detendaat 1 from the year 1894 to tbe end of 
Bhado 1315 M, S. and that he may be ordered 
to pay to the piaintiils the sum that may be 
found due by him on taking such accounts,” 

and then there were further prayers in 
the plaint relating to specific properties 
in respect of which certain reliefs were 
claimed and tbe schedule of tbe proper¬ 
ties was set out. It was found in res¬ 
pect to some of the properties with regard 
to which relief was claimed that it was 
nob proved that these properties were 
purchased by the defendant out of tbe 
trust fund and as the plaintiffs had no 
means of ascertaining unless theyobtained 
an account of how fche trust fund had 
been used, it is not surprising that they 
had no evidence in respect of any parti¬ 
cular property to show out of what fund 
it had -been acquired. With regard to 
these properties the suit was dismissed. 
With regard to others, that is to say, 
with regard to property which admittedly 
formed part of the trust fund, it was held 
that under the Limitation Act, Art. 120 
the period of limitation for suits mentioned 
in that article being six years, no suit 
could be brought in 1910 by the plaintiffs 
because tbe period of the defeudant’s ad¬ 
ministration ended in tbe year 1903 and 
no suit having been brought within six 
years of that time it was found to be * 
barred by statute. Tbe plaintiffs on tbe 
other hand contended that S. 10, Lim. 
Act prevented the operation of Art. 120 
this being a case within the provisions of 
S. 10. It was decided by a Bench of two 
Judges of this Court when fche case was 
before them that S. 10 had no applica¬ 
tion to the present case. This matter ap¬ 
pears to us to be one which is by no 
means settled by the decisions in this 
country although it is claimed that there 
has been a consensus of opinion for somo 
years with regard to the application of 


1918 Sham Lal v. Emperor (Jwala Prasad. J.) Patna 667 


S. 10 which would govern the present 
case. Having looked at the cases in ques¬ 
tion, it does not appear to us by any 
means certain that these cases are con¬ 
clusive of the points which arises in the 
present case and w’e think that there does 
arise in this case a substantial question 
of law and there being no doubt whatever 
as to the value of the subject-matter in 
dispute, we agree that this is a fit case 
for appeal to His Majesty in Council and 
both as to value and nature complies with 
the provisions of S. 110. The usual cer¬ 
tificate should be granted. This applica¬ 
tion will therefore be allowed. The costs 
of this application will bo costs in the 
cause. Hearing fee five gold mohurs. 

v.s./r.k. Appeal allowed. 
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Jwala Prasad, J. 

Sham Lal Lohar —Petitioner. 

v. 

Emperor —Opposite Party. 

Criminal Revn. No. 162 of 1918, Deci¬ 
ded on 30th May 1918, from order of 
Dy. Mag. Motihari. 

Penal Code {I860). S. 4 26 — Mischief — 
Tenant cutting and appropriating tree under 
bona fide claim of right — Tenant is not 
guilty of mischief—Motive, mala fide or dis¬ 
honest is immaterial. 

A tenant who cuts and appropriates a tree 
standing on his holding under a bona fide claim 
of right is not guilty of mischief under S. 426 
and ^ it is immaterial whether bis motive in 
cutting the tree was mala fide or dishonest 

_ . ^ CP C68 c n 

liajendra Prosad, Hat Trilhuhan 

Sakai and Janak Eishore — for Peti¬ 
tioner. 

Murari Prasad —for Opposite Party. 

Judgment. The petitioner has been 
convicted by the Deputy Magistrate of 
Motihari under S. 426, I. P. C., and sen- 
tenced to a fine of Rs. 15. The mischief 
said to have been committed by the peti¬ 
tioner consists in cutting and appropria- 
ting and appropriating half a Sisum tree 
standing upon the occupancy holding of 
the petitioner. The opposite party is a 
servant of the landlord of the holding. 
The rights of the tenant petitioner and 
of the landlord have been thus set forth 
in the Survey Record-of-Rights; “The 
factory (landlord) shall have a right 
to half the timber." The othea half 
belongs to the petitioner. The cutting 
of the branch of the tree is not denied 
by the .accused. Two pleas have been 
set up: (1) That the branch was lopped 


ofif with a view to increase the length 
and breadth of the Sisum tree; and (2) 
that the petitioner had a right to cut the 
trees and appropriate half the timber 
thereof. The learned Deputy Magistrate 
held that the branch cut off was practi. 
cally half the tree and that its girth at 
the portion cut is about three cubits and 
the portion cut off must have been 15 
or 16 cubits long. The Magistrate ap¬ 
parently therefore disbelieved the defence 
story that the branch was very small and 
was cut off with the object of improving 
the growth of the tree; but there is no 
finding that the branch cut off was not 
fit to be cut at all or that the cutting of 
the branch in any way destroyed or dimin¬ 
ished the value or the utility of the tree 
or affected injuriously within the mean¬ 
ing of S. 425, I. P. C. There is no find¬ 
ing on this point by the learned Sessions 
Judge also, whom the petitoner moved 
before coming to this Court. 

A Sisum tree does not bear any fruit 
and it is grown only with a view to its 
being cut when ready for use. To my 
mind no mischief can be done unless the 
branch cut off was not fit for the use for 
which it was out. This view is in con¬ 
sonance with the view expressed in the 
case of Shakur Mahomed v. Chunder 
Mohun Ska (l). That was a case of a 
bamboo cutting and it was pointed out 
that the cutting and removing of the 
bamboo does not amount to obstruction 
or other injury as defined in S. 425; and 
that if the cutting and removing was 
done with a dishonest intention, that is 
with a view of causing wrongful loss to 
the complainant, the cutting of the bam¬ 
boo would amount to theft and not mis¬ 
chief. That authority was lately con- 
sideied by me in the case of Sardar 
Singh v. Emperor (2). Upon the finding 
of the Court below therefore the convic¬ 
tion under S. 426 cannot be sustained 
ard it is more than doubtfnl if a case 
under S. 379, I, P. C,, of theft would lie, 
inasmuch as the petitioner claimed a right 
to cut the tree and disputed the right of 
the malik to interfere with that right. 
The Survey Recorcl-of-Rights does not 
show in whom the right of cutling lies; 
all that it records is that the landlord 
and the tenant have both an equal share 
in the timber of trees cut. Under S. 23, 
Ben. Ten. Act, a tenant is entitled to cut 

1. ( 1814 ) 21 W R Cf 38^ ~ 

2. (1913) 19 Cc L J 339=44 I C 401. 
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trees standing upon his holding and he 
can only be prevented from so doing on 
the landlord’s showing a custom contrary 
to the right of the tenant. 

Th: onus of proving such a custom 
rests upon the lar^,dlord. It does not ap¬ 
pear from the record that any such cus¬ 
tom was set up, pleaded or proved by the 
landlord in this case; and certainly there 
is no finding that there was any custom 
by which the landlord could prevent the 
tenant from cutting the tree. All that 
the learned Sessions Judge finds is that 
as the landlord has a half share in the 
timber, ‘’trees can only be cut by mutual 
consent ^of landlord and tenant.” The 
petitioner disputes this proposition and 
asserts an absorlute right to cut the tree 
without the consent of the landlord, 
The Survov Record does not dispose of 
this right claimed by the tenant peti¬ 
tioner and in my opinion the criminal 
Court is not competent to decide it. The 
matter can only be dealt with by the 
civil Court. The case to which I have 
just referred, viz. Scivdcir Si77gh v. Em- 
peror (2), seems to agree in all respects 
with tlie present case. That was also a 
case of mischief. The legal position of 
a tenant, whether a tenure-holder or a 
raiyat, has been fully discussed by me 
in that case and I need hardly repeat the 
reasons given by me in that judgment, 
wliich may be referred to and applied to 
this case. Here the tenant cut the tree 
under a claim of right—it does not matter 
whether his motive in cutting the tree 
was mala fide or dishonest as pointed out 
in tlie case of Bradford Corpor^\J' 
Pickles {-d). Therefore in point of law 
QO offence appears to have been commit¬ 
ted bv the petitioner. The dispute is of 
rcivil nature. The conviction is accor- 
Singly set aside and the fine, if paid, is 

iirecbcd to be refunded. 

T 7 «; /r.K. Conviction set _ 

■ 3 . (1805) A C 5S7^i L J Ch 759^ ” 
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Dawson-Millisr, C. J. andHullick, J. 

j\It. Dulhin Sona Kuer and others — 
Appellants. 

V. 

Jamil Ahmad —Respondent. 

Civil Revns. Nos. 75 and 138 of 1918, 
Decided on 7th November 1918, from 

decision of Sub-Judge, Patna. 

(a; Civil P. C. (1908), S. 151 —High Court’* 
nherent power—Revision application can be 


treated as memo of appeal if requirements 
in respect of limitation and court-fee are- 
satisfied. 

The High Court has jurisdiction in the exer¬ 
cise of its inherent powers under S. 151, to con¬ 
done in special cases the misapplication of the 
provisions of the Code, if the provisions of Jibe 
law as regards limitation and court-fees are- 
complied with. 

The High Court has authority to covert an 
application for revision into a memorandum of 
appeal [P671 0 2; P 672 O 1] 

(b) Civil P. C. (1908), O. 40. R. 1, and 
O. 43, R. 1. 

Receiver's possession can be resisted only 
under Cl. (2), R. 1—Person dispossessed can ap¬ 
peal. [P 071 0 21 

The powers of a Receiver are regulated by 0. 40 
and the only ground upon which bis possession 
can be resisted is sub-Gl. (2), R. 1, O. 40 of the 
Code. IP 670 0 1] 

Where a person who refuses to deliver posses¬ 
sion to a Receiver is ordered by the Court to do 
so. his remedy is by appeal under 0. 43, R- 1, 
(s) [P 671 0 21 

(c) Transfer of Property Act (4 of 1882), 
S, 76 —Subrogation —Condition is whole of 
prior mortgage must be satisfied. 

Before a person can claim to bo subrogated to 
the position of a prior mortgagee, there must be 
a satisfaction of the whole of the prior mortgage 


Kuhvant Sahay—tor Appellants. 

Ehurshed Hussein—ior Respondents. 

Mullick, J.— This application for revi¬ 
sion rrises out of a dispute as to the pos¬ 
session of a portion of the property of 
Mt. Fasihan, a Muhammadan lady, who 
died on 2Dd July .1909, leaving her snr- 
viving two sons Muhammad Umar ana 
Kalimuzaffar and four daughters named 
Habiba, Fatima Saira and Salima. Shortly 
before her death the lady had executed 
various deeds of gift in respect of certain 
properties in favour of Habii^a and her 
two sons and on 26th March 1912 Fatima 
and Saira brought a suit in the Court of 
the Subordinate Judge of Patna seeking 
to set aside these transactions and pray¬ 
ing for the administration of the estate 
of the deceased. Four separate and some¬ 
what similar suits were lodged by Salima 
but with these we are not concerned. The 
suit lodged by Fatima and Saira was 
transferred to the Court of the District 
Judge of Patna and numbered 6 of 1913. 
Salima’s suits were numbered 9, 10, M 
and 12 of 1913. In Suit No. 6 of 1913, 
the District Judge held that all the deeds 
of gift, except that in favour of Kali- 
muzaffar dated 7th May 1909, were in^ 
valid and he directed a partition of all 
the lands of the estate with the excep¬ 
tion of those covered by the said deed of 
gift. There was then an appeal to this 
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Oourt which was disposed of on 18th 
July 1917 See Fazlur Rahman *v. Muh~ 
ammad Umar (l) by Chamier, 0, J., and 
Jwala Prasad, J. The learned Judges 
held that the deed of gift in favour of 
Kalirauzaffar was also invalid having 
been made without the consent of other 
heirs and contrary to tho intention of 
the donor. The following passages frona 
the judgment of Jwala Prasad, J,, show 
the reliefs which were granted to the 
.^plaintiffs: 


“All the deeds of gift including the Hiba of 
7th May must be set aside and declared invalid 
and inoperative. The deeds 'of gift the re- 
fore do not stand in the way of the heirs of Bibi 
Pasiban taking tboir shares under the* Mahome- 
dau law. Her husband Sobfaan inherited one. 
fourth share of the the ladv’a properties: her two 
sous Muhammad Umar and Kulimuzaffar each 
^okC132 and each of her four daughters, Habiba 
Fatima Saira and Salima took 3132 of the pro¬ 
perties left by her. The heirs of such of the 
a-foresaid persons as have died since the death 
of the lady have succeeded to the shares iu- 
herited by their predecessors. The properties 
left by Mt. Fasihan are therefore liable to be 
distributed among her heirs and heirs of her 
heirs, unaffected by dealings or transfers of in- 
terests in excess of their legal shares. As the 
donees and the heirs have been dealing with the 
properties since 190J and the matter is compli¬ 
cated by the claims of creditorsand others and 
thus the appeal gives each of the .heirs a decree 
for his or her share in the ordinary .way. The 
•result of passing such a decree would be endless 
litigation. Tho proper course appears to be to 

administration of the property 
of Mt. iasiban under the orders of the Court’’ 

with costs Appeals Nos. 73 
and 219 arising.out of Suit No. G. Appeal No. 42 
arising out of Suit No. 9 and Appcai No. 339 
ati5iDgOut of SuitNo.il. I would allow with 
costs Appeal No. 112 arising out of Suit No 6 

«ud Appeal No. 581 arising out of Suit No. 6 and 
set aside the deed of 7th May 1909. I would 

deceased are en- 
mied to the shares specified above iu the pro- 
pertiesof Mt. Fasihan. I would remand Suits 

that the Court below in order 

inat in the presence of parties a preliminary de¬ 
cree may be passed with reference to O 20 U 13 
ordering such accounts and inquiries to be taken 

appeS^n directions as may 

‘ necessary. It would probably be 
uecessiry to appoint a Receiver or Commissioner 

adminUtration. Arraagoroats 

^®bt8 of the de- 
ceased as soon as possible. Those heirs or repre¬ 
sentatives of heirs who havo been in possesaion 

dobHed with 

havaVc'‘cXel-!'‘"' 


In oonsequecco of the above deoree the 
l-)i8tricfc Judge on 22nd September 1917 
made a preliminary decree for adminis- 
tration and o n 25th January 1918 after 

1. (1918) 48 -I C 19C. “ 


notice upon the various mortgagee and 
creditors appointed a Receiver to carry 
out the same. It appears that on 4th 
February 1913, that js about a year after 
Saira and Fatima’s suit w’as instituted 
Muhammad Umar mortgaged the pro¬ 
prietary interest in certain mauzas to 
Mt. Dulhin Soua Kuer, The consi- 
deration at first was fixed at Rs. 85,000 
were out of which Rs. 60,000 to bo 
paid by ^It. Sona Kuer to the cre¬ 
ditors of Muhammad Umar and Rs. 25,000 
to one Kesho Das, who held a mortgage 
from Mt. Fasihan of certain properties 
which included the properties covered 
by Muhammad Umar’s mortgage. Kesho 
Das refused to take the amount tendered 
to him, and therefore for all intents 
and purposes the consideration of Umar’s 
mortgage must be regarded to have been 
the sum of Rs. 60,000 which was due to 
be paid and was piid by Dulhin Sona 
Kuer to his creditors. Sona Kuer sued 
upon her mortgage and on 25th February 
1915 obtained a decree for Rs. 72,958. 

On 20th June 1916 she brought the 
mortgaged properties to sale and pur¬ 
chased them herself. It is alleged that 
a sum of Rs. 37,000 is still due to her 
under her decree. In September 1916 
she got possession of all the mortgaged 
properties except three which had subse¬ 
quently to her mortgage been sold for 
arrears of Government revenue and had 
passed out of the possession of the mortga¬ 
gor. ^ It is not disputed that her posses- 
sion in consequence of her auction-pur¬ 
chase still continues. 

When the Receiver was appointed Sona 
Kuer refused to deliver up possession to 
him and upon the matter being referred 
to the District Judge he on 22nd March 
1918 decided in favour of the Receiver. 

It is against that order that Mt. Sona 
Kuer prefers the present application for 
revision, namely, No. 75 of 1918. Revi¬ 
sion No. 138 of 1918 has been preferred 
by another set of transferees, namely 
Ram Prasad Singh and others and against 
whom a similar order has been made 
directing delivery of possession to the 
Receiver. I will doil first of all with 
Case No. 75 of 1918 which relates to 
Sona Kuer’s properties. It is unnecessary 
to consider what would have been the 
position if the transfer by Muhammad 
Umar had been made before the institu- 
tion of the administration suit. Clearly 
the transfer is affected by the provisions 
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of S. 62, T. P. Act regarding lis pendens. 
I agree with the’appellanb that the trans¬ 
fer does nob become ipso facto void but, 
if the provisions of S. 52 have any mean¬ 
ing at all then as’soonasthe Receiver was 
appointed to carry out the administra¬ 
tion the Court was entitled if it so ehose 
to consider the transfer a nullity and to 
regard the property as still in the hands 
of Muhammad Umar and I do nob think 
there can be any doubt that the Court had 
full authority to-direcb the Receiver to 
take possession. It is contended that under 
O. 40, R. 1, Sub Cl. 2, the Court is nob 
authorized to remove from the possession 
or custody of property any person whom 
any party to the suit has not a right so 
to removs; that Muhammad Umar as one 
of the heirs of Mb. Fasihan was a co¬ 
owner who had full power to give a mort¬ 
gage to the extent of his share in the 
estate and that the other co-owners could 
only eject him if it was shown that he 
had taken possession of more than his 
proportionate share. That is an argu¬ 
ment which might have had some force if 
the transfer had been one before the suit, 
bub it being pendente Hte I do not think 
there can be any doubt that the plaintiffs 
in the administration suit were compe¬ 
tent to ask the Court to bake .possession 
of all the properties in the custody nob 
only of the oo-owners but also of trans¬ 
ferees who had obtained possession by 
transfers subsequent to the institution of 
the suit. Muhaoimad Umar has died since 
the suit was instituted and it is urged 
that in the absence of a specific order in 
the preliminary decree of 22nd Septem¬ 
ber 1917 directing his co-owners to de¬ 
liver up the properties in their posses¬ 
sion the present order of the Court 19 
ultra vires. lam unable to appreciate 
this argument. The preliminary decree 
read with the appellate decree of ISbh 
July 1917 gives power to administer the 
property generally and to appoint a re¬ 
ceiver. The receiver’s powers are regu¬ 
lated by O. 40. Civil P. C., and I am of 
opinion, the only ground upon which his 
possession can be resisted is sub-Cl. 2, 
which has already been considered and 
held to operate in favour of the receiver 
and not the appellant. 

The learned vakil for the appellants 
next relies upon the judgment of this 
Court, dated 18th July 1917, and con¬ 
tends that it was the intention of the 
learned Judges, when directing a general 


administration, to preserve,the posses¬ 
sion of the various transferees, as far as 
possible, to the extent of the shares of 
their transferors. It is admitted that 
Muhammad Umar had no right to trans- 
for the specific properties in question 
and that he had merely an inchoate right 
to the residue after the estate was fully 
administered by reason of his joint un¬ 
divided share in the estate. But it is 
contended that the intention of this 
Court was that the administration should; 
be carried on and accounts taken leaving; 
Sona Kuer in possession till it was ascer¬ 
tained that she was holding more bhan- 
Mubammad Umar’s share. I have in vain 
examined the appellate judgment of this 
Court for an indication of this intention. 
The passages I have cited certainly do 
not support this interpretation and I 
can find no thers which give us any as¬ 
sistance in the matter. Clearly the ad¬ 
ministering Court will be put to the gra¬ 
vest inconvenience if it cannot take pos¬ 
session of the properties in the custody 
of the co-owners, and it is conceivablo 
that under certain circumstances further 
proceedings may be reduced to a stand¬ 
still if this procedure were adopted, id 
may be the Court’s managet^nb would 
be more beneficial and more efficient than 
that of the mortgagee or that the sale of 
the zerait lands might save the rest of 
the property. There may be (nany rea- 
sons to support tbedecislon of the learned 
District Judge to take the property into 

his own custody and I do not think that 
the appellant has any cause for com¬ 
plaint. seeing that she took the mortgage 
with full notice after the institution of 
the suit and knowing that she would be 
bound by whatever orders the Court 

thought fib to pass in the suit. 

Mr. Kulwanb Sahay on behalf of the 
appellant has offered to deposit a year a 
rent in Court as security against the risk 
of the property being sold for arrears of 
Government revenue, bub I do nob think 
that any arrangement of this kind can b» 
accepted in view of the fact that unless all 
the properties are brought under the cus¬ 
tody of the Court, the Court cannot come 
to a satisfactory conclusion as to the real 
value of the assets. Other transferees 
may make the same claim and the aPP®^' 
lanb is, in my opinion, nob entitled to 
and ought not to be allowed any special 
preference as against them. The appel¬ 
lant might perhaps resist the receiver it 
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she could shew that; she bad a right: to 
suppose that her venior was mortgaging 
for the purpose of paying Mt. Fasihan’s 
debts. She would then be competent 
to invoke the equitable principle which 
was recognized in Price v. Price (2). 
But in tbe case before us, although 
an attempt has been made to shew t'lab 
a sum of Rs. 25,000 out of the considera¬ 
tion money was intended to pay off Mt. 
Fasihan’s mortgage to Kesho Das, it is 
quite clear that no part of this money 
was in fact the consideration for Sona 
Kuer’s mortgage and that the true con¬ 
sideration was the sum of Rs. 60,000 
only. This sum of Rs. 25,000 is said to 
have been, after Kesho Das refused to ac¬ 
cept it, deposited in the Bank of Bengal 
and subsequently withdrawn by the ap¬ 
pellant herself. 

It is next contended that on 2nd Janu¬ 


ary 1917, Mt. Sona Kuer paid a sum of 
Rs. 36,000 to Kesho Das to discharge the 
incumbrance created by Mt. Fasihan on 
two Mouzas. This payment is said to 
have come about in the following way. 
Kesho Das sued upon his prior mortgage 
from Fasihan, which covers not only the 
properties now in suit but other pro¬ 
perties, and on 26th February 1916 
brought the mortgaged properties to sale. 
On 15th December 1916, the Subordinate 
Judge set aside the sales on the ground of 
fraud and dismissed the execution case. 
Against that order there was an appeal 
by the auction-purchasers to the High 
Court, which affirmed the Subordinate 
Judge’s order setting aside the sale upon 
fche judgment-debtor paying to the auc- 
tion.purchasers a certain sum as compen- 
^tion. On 2nd January 1917, Sona 
Huer came in and paid to Kesho Das the 
sum of Rs. 36,000 for the purposes of 
freeing from his charge the properties 
covered by her mortgage. I fail to see 
how this payment can be considered suffi- 
oient to ‘subrogate Sona Kuer to the 
rights of Kesho Das. It seems settled 
that there must be a satisfaction of the 
whole mortgage before a person interested 
can claim to be subrogated to the posi¬ 
tion of a prior mortgagee G^*-rdeo Singh 
"^‘^handrika Singh {Z)]. Here according 
to the appellant’s'own case there was no 
satisfaction of Kesho Das’ full decree bub 
only that portion of it which fell upon 
t be proper ties covered by the present 

2. (1887) 35 Ch D 297=56 L J Ch 530-- 

3. (1909) 30 Cal 198=1 I C 913. 


proceedings. The principle of subroga¬ 
tion therefore does not assist the appel¬ 
lant in respect of the mortgage of Kesho 
Das. It is however said that Kesho Das- 
agreed to a splitting up of his mortgage. 
Of this there is no evidence. It is said’ 
the point was taken before the learned 
District Judge, bub tbo petition of the- 
appellant before him does nob disclose' 
any such contention in clear and unequi- 
vocal terms. There was certainly no 
evidence tendered by the appellant on 
this question of fact. The truth is that 
a case is now being made in this Court 
which, even if indicated, was never de¬ 
veloped in the Court below. The appel¬ 
lant is nob entitled to raise a point o£ 
this kind in appeal and much less in re¬ 
vision. Indeed Mr. Kulwanb Sahay’s 
argument on this part of the case con¬ 
vinces me that complicated questions as 
to the rights of transferees are certain to 
arise and that they can only be satis¬ 
factorily decided if the Court is in cus¬ 
tody of the whole estate. Mr. Khurshed 
Husnain agrees that if it is found by the 
Receiver that Kesho Das has in fact 
split up his mortgage, the sum paid by 
the appellant for the two Mouzas will be 
refunded to her. In the view I take of 
the merits it becomes unnecessary to 
consider whether an appeal lies in this 
case or not. As the point however has 
been argued I will deal with it shortly. 
Sona Kuer objects to deliver possession 
to the receiver appointed by the Court, 
under O. 40, Civil P. C., and in my opi¬ 
nion an appeal lies under O. 43 against^ 
the order of the learned District Judge. 
The appellant, following a decision of 
this Court which laid down that qo ap¬ 
peal lay if the person aggrieved was not 
a party bo the suit, has 6led an applica¬ 
tion for revision. But in a recent case 
we considered all the authorities and held 
that the proper remedy of a parson in 
the position of tha appellant was by ap¬ 
peal. We have therefore no power to 
interfere unless we accept the application 
for revision as a memorandum of appeal. 

Now there is ample authority for ac¬ 
cepting an appeal which is found incoin-t 
potent as an application for revision, and 
there is also some authority for the con¬ 
verse process of converting an applica- 
tion for revision into a 'memorandum of 
appeal. In my opinion this Court has 
ample jurisdiction, in exercise of its in¬ 
herent powers under S. 151, to condone 
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In special cases the misapplication of the 
Oivil Procedure Code, if the iprovisions of 
the law as regards limitation and court- 
fees are complied with. Here the appli¬ 
cant’s fault was that she misconceived 
her remedy by reason of a judgment of 
this Court and if she had, insteid of des¬ 
cribing her application as an application 
for revision, described it as a memo¬ 
randum of appeal she would have been 
competent to invoke the assistance of the 
Court. It is admitted that there is no 
defect as regards court-fees and limita¬ 
tion and having regard to the spscial cir¬ 
cumstances of this case, I think the in¬ 
terests of justice require that wo should 
accept the application as a memorandum 
of appeal. The appellant however must 
be coo-fined to the groan Is takan in her 
application and she cannot be allowed bo 
urge any ground which she had nob taken 
in it in support of her appeal. The re- 
suit is that in the view that I taTce the 
appeal must be dismissed with costs. 

This judgment disposes of Revision 
No. 138 of 1918 also. That application 
must also be treated as -an appeal. The 
facts in this case are simpler than in case 
No. 75. The mortgage of Muhammad 
Umar in this case was in favour of Ram 
Prasad and others. It was executed on 
3rd November 1913 for Rs. 9,000 and 
•was followed on 2l9t January 1917 by a 
sale in favour of the mortgagees by Umar 
for Rs. 16,000 and the appellants, after 
satisfying the mortgage charge, are al¬ 
leged to have paid the balance to Umar 
in cash. The sale deed mentions the fact 
that an appeal against the decision of the 
District Judge is pending in the High 
Court and it appears that in order to in¬ 
demnify himself against the risk of 
Umar’s title under the hiba being de- 
Glared invalid, the mortgagees took a se- 
curiby bond by way of indemnity. So 
there can be no doubt that the principle 
of Hs pendens is fully applicable in this 
cose and if that is so, the transfer is in¬ 
valid for the purpose of affecting the 
rights of the plaintiff and the Receiver 
is clearly entitled to take possession. 
The application for revision treaboi as 
an appeal as in the last-mentioned ease 
is dismissed with costs. The costs in 
both appeals will be calculated on the 
assumption that the value of the appeals 
is above Rs. 5,000 in each case. 

Dawson-Miller, C. J. —I agree. 

V.S./r.k. Appeal dismissed. 


V. Emperor 
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Roe and Imam, JJ. 

Ganpat Singh —Applicant. 

V. 

Emperor —Opposite Party. 

^ Criminal Revn. No. 50 of 1918, De¬ 
cided on 8th March 1918. against order 
of Dist, Magistrate, Gaya, D/- 11th 
January 1918. 

Criminal P. C. (1898), S. 144 (4)—Diilricl 
Magistrate cannot under Cl. (4) set aside 
order made by Magistrate against one party 
and substitute similar order against other 
party. 

Olause (4), S. 144 contemplates sooly a change 
in the nature of the order made and not a 
change in the party against whom it is made. 
A District Magistrate has therefore no power 
under this clause to sot aside an order made by 
a Magistrate against one party and to substitute 
therefor a similar order against the other party. 

[P 67 3 0 11 

Jalgovind Prasad Singh —for Appli¬ 
cant. 

Sultan Ahmad —for tha Crown. 
Judgment. —The facts of this case 
are as follows: On 17bh November 1917, 
the Sub-Divisional Magistrate of Jahana- 
bad acting upon a police report issued 
notices upon'Aobar Singh and his party, 

only requiring them 

to put obstruction with regard to the aaid 
kasht land in any way if you have any objeotion 
to make yon can do so in this Court 'on 4th De¬ 
cember 1917.” 

The boundaries of the land were then 
given. On 4th December 1917. Aotar 
Singh and his party appeared in Court 
and the learned Subordinate Magistrate 
in some fifteen lines disposed of his claims 
to the land as being a mere profcenco, 

and recorded: ^ , 

“I make the notice under S. 144, Criminal 
P. C., absolute against tha second party.” 

Aotar Singh being dissatisfied with 
this decision took it to the District 
Magistrate under 01. 4, S. 144. The 
learned Magistrate after examining 
the claims of the parties, came to the 
conclusion that the claimof Aotar Singh s 
party was not a mere pretence but was 
the real truth and that Ganpat Singh had 
no claim to cut the crop which was in 
dispute. He therefore cancelled the 
order made by the Sub-Divisional Magis¬ 
trate, and substituted an order of bis 
own forbidding Ganpat Singh's party to 
out the crop. The proceedings of the 
learned Sub-Divisional Officer were not in 
our opinion, ultra vires. As we said in 
the case of Kaniz Amina v. Emperor (1) 


1. A I R 1918 Pat—47 I C 65=3 P L J 243. 
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jif ife is clear upon a perusal of the police 
jpapers that the claim of the disturber 
of the peace is a mere pretence, a breach 
of the peace may often be avoided by 
making it clear to him that the Court 
will nob permit the disturbance which 
he has want only created. In such cir¬ 
cumstances it is not expedient that the 
party entitled to peaceful possession be 
harassed by proceedings under S. 145, 
In that sense the case as dealt with by 
the Sub-Divisional Magistrate is distin- 
Quishable from that of Saniz Atnina's 
case (1) but the subsequent proceedings 
of the District Magistrate appear to us to 
be an even greater innovation than that 
which we set ourselves to prohibit in 
the case of Kaniz Amina v. Emperor (l). 
An order has been made establishing the 
claim of Aobar Singh’s party which had 
been stigmatised by the Sub-Divisional 
Magistrate as a mere pretence, and keep- 
ing Ganpab Singh, who had been held to 
have a genuine claim out of possession 
for two months. The learned Govern¬ 
ment Advocate has not been able to find 
any case upon this point, and indeed, we 
imagine, it would be impossible to find 
any precedent upon which the proceed¬ 
ings of the District Magistrate could be 
supported. Clearly Cl. 4. S. 144, con- 
templates only a change in the nature 
of the order made, and nob a change in 
jthe party against whom it is made. The 
dearned Magistrate’s views on this point 
as expressed in his letter to the Assistant 
Registrar dated 22ad i?ebruary, conve¬ 
niently ignore the existence of Ch. 12 
Criminal P. C. We set aside the order 
of the District Magistrate against Gan- 
pat’s party as being without jurisdiction. 
We do nob think it necessary to interfere 
with his order setting aside the Sub- 
Divisional Officer's order against Aotar 
Singh 3 party, for the reason that it was 
clearly within the Magistrate’s jurisdic- 
tion to set aside that order if he thought 
that it was UDoecessary or unjust. The 
position will therefore be that both orders 
are set aside. We note that on the 
papers coming back to the Sub-Divisional 
Magisrtate he, on 20bh December issued 
notice against both parties restraining 
them from cutting the disputed crops'! 

On 3rd January on it being represented 
to lum by both parties that the paddy 
had been cut and removed he was of opi- 
nion that no action was called for and 
the notices issued were concalled. Had 
1918 P/85 & 8G 
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they not been cancelled we should have 
been obliged to say that the notices issued 
on 20th December 1917 were in no de¬ 
gree distinguishable from notices under 
145, Ols. (l) and (4), but inasmuch as 
the Magistrate has taken action cancel¬ 
ling the proceedings on the ground that 
no further dispute exists, we may say 
that the proceedings taken on 20th De 
cember by the Sub-Divisional Magistrate 
have been ended by an order which 
might have been made under S. 145, 
Cl. (5), and that it is not necessary for 
us to re-open that part of the case. 

v.s./r k. Order set aside. 


A. I. R. 1918 Patna 673 
Mullick and Atkinson, JJ. 
Sarada Prasad and Appel 

lants. 

V. 

Triguna Charan —Respondent 
Appeal No. 11 of 1916. Decided on 
11th December 1917 from original decree 

of Disb. Judge, Cuttack, D/- 9th June 
^^lo« 

(a) Probate and Administration Act (1881) 
^ Letters of Administation cannot be granted 
in respect of only part of estate. 

The Probate and Administration Act contains 
no provision for granting Letters of Administra¬ 
tion in respect of only a part of the testator’s 
estate. fp Qfj, p g. 

Administration AeJ 
(1881), S 50-> Executor appointed for ad¬ 
ministration of particular fund—Executor 
IS entitled to take out probate limited to 
that particular fund — But if no directions 
specified, heirs are entitled to letters of Ad¬ 
ministration for entire estate. 

An executor, who has been appointed by the 
testator for the administration of a particular 
fund, is competent to take out Probata limited 
to that particular fund, but where there is no 

direction as to any particular fund, and where 
the applicants apply in their capacity as heirs 
there is no provision of law which empowers the 
Court to refuse admiuistration of the whole 
estate and to limit it to a fractional undivided 
portion thereof. rp fi7j. p oi 

(c) Probate-Grant of - Court not con¬ 
cerned with devolution of property—Proof 
of genuineness and execution of will is essen¬ 
tial—Contract in consideration of with¬ 
drawal caveator’s objection is not enforce- 
able. 

In a Probate proceeding the Court has no con¬ 
cern with the devolution of the property. The 
only issue before it is whether the will has been 
proved to be genuine and duly executed. It cau 
record a contract or agreement made between 
the parties in cousideratlon of the withdrawal 
of the caveator’s objection, but it is wholly power¬ 
less to enforce such contract or agreement. 

[P C7i C 2) 
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(d) Minor—Contract by guardian—Illegal 
—Right to repudiate. 

It is always opeu to a minor to repudiate the 
act of his guardian if it can be shown that the 
act was clearly illegal. [P 675 C 1] 

(e) Probate and Administration Act 
(1881),S. 50—Guardian applying for letters 
of administration in respect of moiety of 
estate — Caveat filed by devisee of other 
half—Compromise—Letters of Administra¬ 
tion in respect of quarter of estate allowed 
to guardian held illegal—Minors are entitled 
to repudiate act of guardian—Minor. 

The father of certain minors applied, as their 
guardian, for Letters of Administration with the 
will annexed, in respect of a moiety of an estate 
to which the minors were entitled under the 
will. The devisee of the other half of the estate 
filed a caveat, but a compromise was made 
whereby the guardian of the minors was allowed 
to take Letters of Administration in respect of a 
quirter of the estate. The Letters were actually 
taken out by one of the minors who had attained 
majority and who acted as the natural guardian 
of the others. The minors subsequently applied 
for revocation of the Letters: 

Held: (1) that the will having been proved 
and the objection having been withdrawn, it 
became the duty of the Court to grant Probate 
or Letters of Administration, as the case might 
be, in respect of the wuole of the estate; (2) that 
if the guardian of the minors was not willing to 
administer the whole estate, the application 
should have been dismissed altogether; (3) that 

no ratification by the minor who had attained 

majority could bind the other minors who were 
entitled' to the protection of the Court; (4) that 
the order of the District Judge granting Letters 
of Administration in respect of quarter of the 
estate was illegal, and there was just cause for 
revocation within the meaning of S. 50, Probate 
and Administration Act. IP 675 C 1] 


S. C. Bose—ior Appellants. 

S. C, Roy, B. N. Sinha, A.C. Mukher- 
jee and B. G. Roy — for Respondent. 

Mullick, J. —The testatrix Bhuban- 
mani had a daughter named Annapurna, 
who left three sons, Sarada, Barada and 
Annada. The respondeat Triguna is the 
adopted son of Bhubaoman. s husband 
Annapurna died on 21st November 1907 
and Bhubanroani on 2nd September 1910. 


On Bth February 1901 a will is alleged 
to have bet n made by Bhubanmani in res¬ 
pect of a 4.anna share in Touzi No. 2456, 
by which she be.iueathed a 2.anna share 
to her daughter and a 2.anna share to 
Triguna. On 2nd June 1912 Nityanand, 
the father of Sarada and Annada applied 
on their behalf for Letters of Adminis¬ 
tration with will annexed in respect of 
the 2-anna share to which Sarada, Barada 
and Annada were entitled as the heirs of 
Bhubanmani. Triguna filed a caveat, 
but on 12th December 1912 a compro¬ 
mise is alleged to have been made between 


him and Nityanand in consequence of 
which Nityanand was allowed to take 
Letters of Administration in respect of 
sn 1-anna share in the property Sarada 
attained majority in October 1913, Barada 
and Annada are still minors. On 21st 
February 1916 an application was filed by 
Sarada on behalf of himself and as guar¬ 
dian of his two minor brothers for revo¬ 
cation of the Letters of Administration 
for just cause. The learned District 
Judge is of opinion that no just cause has 
been established and that the application 
is not maintainable. 

In our opinion the learned Judge’s 
order cannot be maintained. The Pro¬ 
bate Act (5 of 1881) contains no provi- 
sion for giving Letters of Administration 
in respect of only a part of the testator s 
estate. It is true that an executor who 
has been appointed by the testator for 
the administration of a particular fund 
is competent to take out Probate limited 
to that particular fund; but where there 
is no direction as to any particular fund 
and where as in this case, the applicants 
apply in their capacity as heirs, I knowi 
of no provision of law which empowers 
the Court to refuse administration of the 
whole estate and to limit it to a frac¬ 
tional undivided portion thereof. The 
learned vakil for the respondent relies 
upon the principle of equitable estoppel 
and contends that having on behalf of 
himself and hie brothers taken out Letters 
of Administration in respect of the l-anna 
share, Sarada is now completely debarred 
from impeaching his own act. He urges 
that the real object of the petitioners is 
to go behind the compromise. It may 
be that the effect of revoking the grant 
will be to set aside the compromise, but 
that is not a matter with which a Pro¬ 
bate Court has any concern. In a Probate 
proceeding the Court has no concern with 
the devolution of the property. The only 
issue before it is whether the will has 
been proved to be genuine and duly 
executed. It can record a contract or 
agreement made between the i)artie8 in 
consideration of the withdrawal of the 
caveator’s objection but it is wholly 
powerless to enforce such contract or 
agreement. 

Here the objection was withdrawn and 
the will duly proved. It became there¬ 
fore the duty of the Court to give Probate 
or Letters of Administration, as the case- 
might be, in respect of the whole pro- 
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party and nothing lesa. But the learned 
vakil for the reapondont contends that 
as Nityanand, the father of the appel¬ 
lants before us, himself applied for only 
administration of half the property the 
Court was not competent to give him 
administration of more. I cannot accede 
to this argument, if Nityanand was UD. 
willing to administer the whole the Court 
should have dismissed the application 
altogether. As for the principle of equi¬ 
table estoppel upon which the learned 
vakil for the responlent relies it clearly 
cannot operate against the minors It 
is true that although Nityanand gob an 
order for Letters of Administration he 
did nob take out the Letters himself and 
thafc it; was Sarada who, on attainiog 
majority took out the same on behalf of 
himself and his brothers. It is also true 
that he thereafter did certain acts which 
warrant the inference that he ratified the 
limited grant, but no ratification by him 
can bind the minors, who are entitled to 
the protection of the Court when a clear 
Illegality is proved. 

It is then urged that Sarada having 
acted as the natural guardian of the 
minora, it is no longer open to them bo 
question the grant. I fail to see the 
force of this argument, because it is al- 
ways open to a minor to repudiate the 
act of his guardian if it can be shown 
that the act was clearly illegal. Here 
in our opinion, the order of the Dis¬ 
trict Judge granting Letters of Adminis¬ 
tration of only one quarter of the 

property was illegal and there was ju«t 

'Within the meaning 
of 3.50. Probate Act. That being so. 

the minors through Sarada are entitled 
to a revocation of that order. The learned 
vakil for the appellant has drawn our 
abbenbion tothe case of Janahhuti Tka. 
fcurain V, Gajanand Thak^ir U), which 

mdicates the extent to which a compro- 
raise made in a Probate procseling is a 

t’he V application to sef aside 

doL^nn^ h- h that 

decision which debars the minors here 

for revocation of an illegal 

fudee ortier of the learned District 

dge is therefore set aside aol grant of 

Oetters of Admioigtration in respect of 
an anna share m the estate in favour of 

Sarada and h.s two minor brothers is 

of tMo aside. The result 

of this order wjl/ be that until a fresh 
1- (1917) I PL J3^37'l'criJ^^---- 
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application is mader in respect of the 
whole, no one will be competent to ad¬ 
minister the estate of the testatrix. It 
wiU be open to the beneficiaries to apply 
either jointly or severally and upon proof ' 
of the will to take out administration of 
the whole. The appeal succeds and de¬ 
creed with costs. 

Atkinson, J.— I agree 
V.s./r.k. Appeal accepted. 

A. I R. 1918 Patna 675 

Rob and Imam, JJ. 

Gopal Hay —Petitioner. 

v. 

Hitnarayan Sjwp/i—Opposite Party 

Decided 

on 6th November 1917. from order of 
D^t. Judge, Shahabacl. 

Act (1885), S». 17l 166 

and 167--Rent decree—Sale of holding’-* In¬ 
terest voidable on sale", explained—Rever- 

po^Vit ** •* entitled to make de- 

The word4 "iulerests voidable oq the sale" iu 
b. 171, are cootioed to such iutirosts as tbo 

application undo? 

S. 1G6 and 167 the Act avoid or aaiil. 4 re¬ 
versioner of or a donee from a tenant of a hoH- 
jng has no such interest in tbo holding as to e^ 
tide him to makea deposit under S. 171. 

„ V „ [P 075 C 2; P 670 C 1] 

Panchanan Banerji—ior Petitioner. 
Ilarnandan Sahay —for Opposite Party 
Koe, J.— The applicant in this case is 
aggrieved by an order of the District Judge 
of Shahabad. refusing to interfere with 
an order of the Munsif of Shahabad de 
dining to accept a deposit made by a per 
8on claiming, firstly to be the reversioner 
to the judgment-debtor, and secondly to 
be the donee of the judgment.debtor in a 
decree made under S. 148 (a) in respoct 
of a holding held at fixed rates The 
learned Judge held that no appeal lay 
inasmuch as the holding was a holding at 
fixed rates. The applicant, had he been 
able to prove the deed of gift, might have 
claimed that he was the representative, 
in.interest of the judgment-debtor, and 
we might upon this ground have been in¬ 
clined to admit the application and direct 
that theappsal be heard on its merits, had 
it not^ been clear from a recent decision 
of a l?ull Bench of this Court that the 
applicant had no locus standi to make the 
deposit which the learned Munsif refused 
to accept. In Mahadeo Lai v. Langat 
(1) It was held that interests voi 
da hle o n the sale were confined bo such 

1. (1917) 2 P L J 457 = 10 I G 2.57. 
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interests as the auction-purchaser might 
by due application under Ss. 166 and 167 
avoid or anul. Clearly the reversioner 
has not an interest voidable on the sale. 
Clearly also a donee has no such interest. 
An auction-purchaser could not take pro¬ 
ceedings to avoid or annual a deed of gift. 
He could merely ignore it if the circum¬ 
stances of the case so permitted. Being 
of opinion that the applicant had no locus 
standi to make the deposit which was 
refused, we see no reason to go further 
into the matter. We reject this applica¬ 
tion with costs. Hearing fee two gold 
mohurs. 

Imam, J. —I concur. 

v.S./r.K. Application rejected. 
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Imam, J. 

Amhiha Singh and others —Appellants. 

V. 

Emperor —Opposite Party. 

Criminal Revn. No. Ill of 1918, De¬ 
cided on 17th April 1918, from order of 
Dist. Judge, Satan. 

Criminal P. C. (1898). Ss. 350 346 and 
537—Transfer of case from file of Magis¬ 
trate not competent to try it—-There must 
be trial de novo of whole ease—Failure to 
hold trial de novo is illegality vitiating trial. 

Where a case is transferred from the file of a 
INIagistrate who is not competent to try it 
S 340 there must be a trial da novo of the 
\7hole case, and the whole of the prosecution 
evidence must be recorded afresh. In such a 
case the accused have no power to waive their 
rieht to a trial de novo. The evidence recorded 
by the Magistrate from whose file a case is trans¬ 
ferred under this section, having been recorded 
by a Magistrate who was not qualified toj®cord 
it cannot be taken into consideration by the 
Magistrate who actually ^ „ 

The failure to hold the trial de novo in such 
a case is an illegality which vitiates 
and not merely an irregularity 

S. Sinha and Parmeshwar Dayal —for 


Appellants. 

Government Advocate —for the Crown. 

Judgment.—The facts and circum¬ 
stances out of which the present revision 
arises are as follows : 

One Bishun Rai lodged an information 
before the police to the effect that the 
petitioner Ambica and his party came to 
oust him from a bathan and that in the 
attempt they inflicted injuries on various 
people and amongst them on Bishun Rai 
with a deadly weapon, a spear, commit¬ 
ting thereby an offence under S. 326, 
I. P, 0. The petitioners Ambica Singh 


and Bikan Singh have been oonviotod 
under S. 323, I. P, C. and the third peti¬ 
tioner has been convicted under S. 326, 
I. if. C. and sentenced to three months' 
rigorous imprisonment. Their convic¬ 
tions have been upheld by the Sessions 
Judge of Ghapra. 

Mr. Sinha appearing on behalf of the 
petitioners assails the conviction and 
sentence passed on these persons princi¬ 
pally upon two grounds. Mr. Sinba's 
contention it that on the finding of the 
learned Sessions Judge I should hold that 
there was a right of private defence in 
the accused and that therefore the con¬ 
viction should fail. He has drawn my 
attention to certain portions of the judg¬ 
ment of the lower appellate Court, and it 
appears that on the findings there can be 
little doubt that the case for the prosecu¬ 
tion was materially false. The learned 
Judge has held that the story that the 
accused persons proceeded to the bathan 
of Bishun Rai to oust him is totally false. 
He holds that the interference was on 
the part of Bisnun Rai’s men with the 
accused Ambica and his party, who were 
peacefully engaged in ploughing or some 
other agricultural operation on their own 
land. There is, however, a further find¬ 
ing which very largely affects the conten¬ 
tion raised by the learned counsel. The 
finding is that when Bishun Rai came 
and interfered with Ambica and bis party 
the right of private defence was exceeded 
by Ambica and his men. The finding on 
this question is : 

“ In fact I find the proaecution story of the 
actual assault to be true and I am unable to 
hold that Bishun Rai gave any such provocation 
or made any such resistance as would justify the 
use of the force actually employed.” 

In this connexion Mr. Sinha has drawn 
my attention to the fact that one of the 
prosecution witnesses had admitted that 
the spear wound attributed to Ramdewan 
had in fact 'been caused by another man 
called Kari Singh. This the learned Judge 
refused to accept and has held that the 
wound in question was inflicted by Ram¬ 
dewan himself. On the findings of the 
learned Judge therefore it is quite evi¬ 
dent that although Ambica and his party 
had the right of private defence as against 
interference on the part of Biahuo Rai, 
yet that'right was exceeded. It is impos¬ 
sible for me, therefore, in the face of-tbitf 
finding to accept the contention of Mr. 
Sinha that the conviction of these men 
because of the original right of private 
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defenoe having been exercised, is unsus* 
tainable. The second branch of the argu¬ 
ment of Mr. Sinha however stands on a 
very different footing. Mr. Sinha raises 
the question of the illegality of the trial 
before the Magistrate who tried this case 
and convicted the accused. In order to 
explain the position taken by Mr. Sinha 
it will be necessary to refer to one or 
two incidents that took place before the 
trial concluded. 

It appears that the Sub-Divisional 
Magistrate of Ghapra who took cogni¬ 
zance of this case made it over for dis¬ 
posal to Mr. A. Amir. This officer 
proceeded with the recording of the 
evidence on behalf of the prosecution, and 
therefore felt that possibly the medical 
eyidenco that was to bo produced before 
him might show that it was a case that 
would fall under Ss. 148 and 326, I. P. 0. 
He, therefore, drew the attention of the 
Sub Divisional Officer to what he ex¬ 
pected. Thereupon the Sub-Divisional 
Officer desired him to take the medical 
evidence. The officer in question how¬ 
ever, proceededSto take the evidence of a 
large number of prosecution witnesses 
and ultimately that of the medical wit¬ 
ness, The medical evidence revealed the 
fact that there was an offence committed 
under S. 326, I, P. C. The case was 
then again referred to the Sub-Divisional 
Officer, who transferred it to his own file 
and then made it over to Mr. .1. 0. Bose 
for trial. This is the officer who tried 
the case. Before however sending the 
case to Mr. J 0. Bose for trial, the Sub- 
Divisional Officer appears to have satis¬ 
fied himself as regards the disposition of 
the accused with reference to a de novo 
trial. I find in his order sheet of 25th 
-January the following words;—*'Tho ac¬ 
cused will not apply for a de novo trial.” 
On the same day from an order passed by 
M. J. C. Bo 30 it appears that he received 
the seizin of the case from the Sub-Divi¬ 
sional Officer. In this order sheet also 
it is recorded that the accused did not 
desire bo have do novo trial. The trial 
before Mr. J. 0. Bose proceeded from the 
stage at which it had been stopped by 
Mr. Amir. 

Mr. Sinha s contention is that the ac¬ 
cused are not permitted to waive any 
right which under the law is given to 
them. Reliance is placed by Mr. Sinha 
)on Deputy Legal Remembrancer v. Open- 


dra Kumar Ghose (l), Upendra Nath 
Mandal v. Rampal (2), Muhammad v* 
Emperor (3), King-Emperor v. SaJeha- 
ram Pandurang (4). Mr. Sinha contends 
that the case is not covered by S. 350, 
Criminal P. 0. and that the removal of 
the case from the file of Mr. Amir to 
that of Mr. Bose was made under S. 346 
of that Code. The learned Government 
Advocate, who appears in support of* the 
conviction, concedes the proposition that 
S. 350 of the Code is inapplicable to the 
present case. It is pointed out by Mr. 
Sinha that S. 346 contemplates a case 
where a Magistrate proceeding with an 
enquiry or trial before him finds on the 
evidence that the case is one as to war- 
rant a presumption that it should be 
tried^ by some other Magistrate' in the 
district. He contends, therefore, that 
the laqguage of S. 346 clearly establishes 
the proposition that the Magistrate who 
originally proceeded with the trial was 
one that was nob qualified to go on with 
it. With reference to S. 350 on the 
other hand Mr. Sinha points out that the 
Magistrate who ceased to have jurisdic¬ 
tion was qualified to try the case and 
was succeeded by anobherMagistrate who 
couln exercise the same pow’ers as his 
predecessor. On a careful examination 
of the language of these two sections I 
am of opinion that there is considerable 
force in the conbenbion raised by Mr.j 
Sinha. It is quite evident that in this 
case Mr. Amir, when he had the medical 
evidence placed before him, found that 
he being a Second Class Magistaate was 
not qualified to proceed with the trial. 
Therefore the position occupied by Mr. 
Amir in this case would be a position 
distinct from the position of a J^Iagistrate 
\yho ceased to have jurisdiction under 
S. 350 and was succeeded by another 
Magistrate of equal qualification. 


Keeping this distinction in view y,r. 
Sinha contends that in a case falling un¬ 
der S. 350 of the Code the law provides 
that tho accused should have the option 
of demanding a de novo trial or of pro¬ 
ceeding with it from the stage at which 
it was left by the Magistrate who ceased 
to exercise jurisdiction. In this conne.-^ion 
it is urged that the facility that has been 
afforded to the accused in such cases to 
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choose a de novo ferial or not is based 
upon fehe consideration that the Magis¬ 
trate who ceased fco have jurisdiction was 
competent equally with fehe succeeding 
Magistrate to try them. S. 346 of fehe 
Code, according to Mr. Sinha, stands al¬ 
together on a different plane. He urges 
that the Magistrate who was succeeded 
by a competent Magistrate was one who 
had hot fehe qualihcation and therefore 
was not competent to proceed with the 
case. In this connexion Mr. Sinha has 
also drawn my attention to fehe section 
of the Code which provides for the re¬ 
cording of evidence. The section says 
that the evidence of each witness shall 
Vje taken down in writing in fehe language 
of the Court by the Magistrate or in his 
presence and hearing and under his per¬ 
sonal direction and superintendence and 
shall bo signed by the Magistrate., The 
learned Government Advocate contends 
that even if fehe view taken by Mr. Sinha 
be correct, the defect pointed out by him 
is only an irregularity and not an illega¬ 
lity. He. therefore, suggests that the 
irregularity is one that is covered by 
S. 537 of the Code. He also points out 
that the evidence recorded by Mr. Amir 
and used by the Magistrate who tried 
fehe case would at fehe very worst mean 
an irregularity covered by CJ. (a), S. 537 
and is curable by that section. I am 
iiaable to accept the contention of the 
learned Gevernraent Advocate and I do 
not regard the defect under consideration 
as a mere irregularity. I look upon it 
as an illegality. 

It is the very mode of trial that in 
this case has been affected. The evidence 
recorded by Mr. An ir in the case was 
hob evidence recorded by a Magistrate 
who was qualiBed to try it. On the 
authority of Subrahmania Ayyar v. 
.King. Emperor (5). it is an illegality 
jthat cannot be curel by S. 537. My 
iattenbion has been drawn to the case re- 
iported as Ram Subhag Singh s.Emperor 
|{6). I have carefully gone through the 
'judgments delivered in that case. They 
Ido -not seem to affect fehe point raised by 
|Mr. Sinha. In fehe circumstances I hold 
Ithat the trial of fehe petitioners was nob 
jin accordance with law. I therefore set 
laside the conviction and sentences passed 
on Ambica, Bikan and Bamdewan and 

5. (IS02) 25 Mad 61=23 I A 257 (P C). 

0. (1915) 19 C. \V N 972=30 I C 465=16 Cr 
Xj «T C41« 


send back fehe case to fehe District Magis¬ 
trate of Ghapra with fehe direction that 
the accuse 1 should here tried in accord¬ 
ance with law. 

V.s /r.k. Retrial ordered. 
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Atkinson and Jwala Prasad, J.T. 

Dilin Singh and others —Plaintiffs— 
Appellants. 

V. 

Ckod Singh and others — Defendants— 
Bespoodents. 

Second Appeals Nos. 1134 to 1143 of 
1916, Decided on 13th June 1917, from a 
decision of Disfe. Judge, Darbhanga, D/- 
7th April 1916. ^ ^ 

(a) Limitation— Starting point—Suit for 
declaration and khai poiseiiion with inci* 
dental prayer for declaration that entry in 
Record of Rights was wrong— Limitation 
commences from date of final publication or 

Record of Rights. , 

Plaintiffs sued for a declaration that the lands 
in dispute were theirzerait land, and_ asked 
they bs gtron khas passessiou, and iucideutaily 
prayed that it ba declared that the entry in toe 
Record of Rights recording the defeudaots as 
occupancy raiyat in respect of the lauds in dls* 
pute was incorrect: 

Held: that the period of limitation in respect 

of the suit commenced to run from the date of 
the final publicitiou of the entry in 

° (bfc?vil P. C. (1908), S. 100-Finding of 

feet, , , 

A finding of faoS which has not been arrived at 

after a fair, honest and full consideration of “he 
evidence on the record is not binding on the High 
Court in second appeal. [P ^580 O 1] 

Eakkraddin —for Appellants. 
Kailaspati ani Mustafa Kha7i—iox 

Bespoudents. . . 

Judgment.— The plaiatiffa in these 

c%ses originally instituted 13 suits lo the 
Court of the Munsif of Darbhanga. Four 
suits, to wife 842, 843, 845 and 854 were 
cognizant with the claim of the plaintiffs 
that the lands in dispute covered by 
these suits fell within the plaintiffs pafebi 
and not within the patti of the second 
party defendants, who are the maliks of 
a patti adjoining that of the plaintiffs in 
Mauza Madanpur. In respect of Origi¬ 
nal Suits Nos. 842 and 854, no appeals 
were presented to the learned Disferiot 
Judge; bub there were appeals in respect 
of Suits Noa. 843 and 845. The sole ques¬ 
tion in these two cases out of which Se¬ 
cond Appeals Nos. 1134 and 1136 arise is: 
within whose patti do the lands covered 
by these two suits fall? Are they witb- 
in fehe plaintiffs’ patti or are they within 
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the pafcfci of fche seooad party defendants? 
The Munsif dismissed these two suits of 
the plaintiffs on the ground that the 
Commissioner, who was sent out to en¬ 
quire and report, was unable to trace the 
property in question as being within the 
plaintiffs’ patti. On appeal the learned 
Judge gave these two cases a very scant 
consideration. He wholly disregarded 
the Commissioner’s report and declined to 
discuss it. There does not appear to us 
to have been a fair consideration of the 
plaintiffs’ appeal in respect of these two 
suits, viz., Original Suits Nos. 843 and 
845, and in directing the issues which we 
intend to send down to the lower appel¬ 
late Court for consideration, we would 
ask the lower Court to asosrtain whether 
the plots of land covered by Suits Nos. 843 
and 845 fall within the patti of the se¬ 
cond party defendants or whether they 
fall within the patti of the plaintiffs. 
■Oat of the remaining suits there were 
appeals in eight other cases, There was 
no appeal in Suit No. 848 but there were 
appeals in Suits Nos. 841, 844, 946, 847, 
849, 852, 851 and 853. In these suits 
the plaintiffs asked by their prayer in 
their plaint that blie lands to which these 
suits wore referable should be declared to 
be their zeraib and that they be given 
khas possession; and incidentally that it 
be declared that the entry in the Record 
of Rights recording the 6rst party defen¬ 
dants as occupancy raiyats in respect of 
these lands was incorrect. 

The issue which was set out promin¬ 
ently for consideration was, whether the 
Unds in these suits wore the zorait lands 
ol the plaintiffs or whether they formed 
the occupancy holdings of the 6rsb party 
defendants. The plaintiffs alleged that 
the lands were their zerait lands and that 
at the partition which took place in 1896 
the lands were described in the batwara 
khasra papers as their zerait lands. The 
learned Munsif sent out a Commissioner 
to report from a comparison of the lands 
in suib^ with the batwara khasra, and the 
Commissioner reported that the lands co¬ 
vered by these suits were the zerait lands 
described as such in the batwara khasra, 
that they fell within the patti of the 
■plaintiffs and that having once been zerait 
that status could not be lost unless title 
by adverse possession had been satisfac¬ 
torily established. The learned Munsif 
held that the lands were the zerait lands 
of the plaintiffs and gave them a decree 
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accordingly. An appeal was then pre¬ 
ferred from the decision of the learned 
Munsif by the defendants; and the learned 
Judge on appeal seems to have tried the 
case in a most unsatisfactory manner. 
The learned Judge in the first place dis¬ 
regarded entirely the finding of fact ar¬ 
rived at by the Isarne'] Munsif that the 
lands were the zerait lands of the plain¬ 
tiffs, which finding was arrived at upon 
the most satisfactory evidence that could 
be adduced, namely, the batwara khasra 
and the report of the Commissioner after 
inspection. 

In addition to their claim for a declara¬ 
tion that the lands were their zerait the 
plaintiffs also asked that, in the event of 
their being held not entitled to such a 
declaration, the lands in suit might be 
assessed with a fair and equitable rent. 
That aspect of the case has been wholly 
disregarded by the lower appellate Court. 
The learned .Judge thinks that because 
the plaintiffs have come just before the 
expiry of twelve years from the date of 
publication of the Record of Rights to 
establish their title to a declaration that 
the lands in suit wore their zerait, they 
are barred from asserting their title. The 
learned Munsif held that the period of 
limitation commenced to run from the 
time of the final publication of the entry 
in the Record of Rights which was pub¬ 
lished on 14th December 1906; that the 
plaintiffs had come for redress within 
twelve years, even though it be twelve 
years but one day; and that tlieir claim 
was therefore not barred in point of law. 
The learned Judge has held that this is 
not the i>oint of time from which the 
period of limibatioo commenced bo run; 
bub the learned Judge gives us no date 
upon which we could hold that the period 
of limitation began to run from a date 
other than the date of the final publica- 
bion of the Record of Rights. 

Wo agree with the learned Munsif that' 
the period of limitation commenced toi 
run from the date of the entry in the 
Record of Rights when the title of thede- 
fendaots was proclaimed as ocopuancy 
raiyats in respect of the lands which tho 
plaintiffs claim bo be their zerait. The 
plaintiffs came within time to have their 
rights declared. The learned Judge has 
devoted very scanty attention to the ques¬ 
tions arising for decision in these suits 
and we think that his judgment is un¬ 
satisfactory and cannot be allowed to 
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sfcand. The learned Judge also holds that 
the entry in the Record of Rights has not 
been rebutted. It is contended on behalf 
of the first party defendants that this is a 
finding of fact so unequivocal and certain 
that we are bound by it. We would be 
bound by the finding of fact if that find¬ 
ing of fact had been arrived at after a 
fair, honest and full consideration of the 
evidence before the learned Judge, but we 
think that that finding of fact has not 
been arrived at after a full and careful 
review of the ev^idence, and we are there¬ 
fore entitled to say that in point of law 
the finding of fact is so unsatisfactory 
that it cannot stand and we think that 
the plaintiffs have not received from the 
Judge a judgment of the nature to which 
they were entitled in point of law. In 
the case of Mubarak MussaUi v. Syed 
Shah Hamid Hussain (l) Mullick, J., 
and I were not satisfied that the lower 
appellate Court had applied its mind to 
the evidence before it. It appeared to us 
that there had been injustice done to the 
parties in that case by the Court’s failure 
to weigh all the evidence before it and 
we therefore felt ourselves compelled and 
coerced to remand the case to the lower 
appellate Court for retrial. In the pre¬ 
sent case we think that the decision of 
the learned Judge is not a decision ar¬ 
rived at after a fair and reasonable consi¬ 
deration of the evidence before him and 
as such it cannot be allowed to stand. 
Accordingly we shall set aside the judg¬ 
ment and order of the lower appellate 
Court. We shall retain the case in _ this 
Court and send down the following issues 
to the lower appellate Court for re-con¬ 
sideration and decision: 

With regard to Original Suits Nos. 843 
and 845, the lower appellate Court is 
directed to defcernaine whether the lands 
covered by these two suits fall within the 
patti of the plaintiffs or whether they 
fall within the patti of the second party 
defendants. With regard to Original 
Suits Nos 841, 844, 846, 847,849.851. 
852 and 853 the lower appellate Court 
is directed to consider and decide the 
following issues: (l) Are the lands co¬ 
vered by these suits the zerait lands of 
the plaintiffs? (2) Hava the defendants 
in these suits acquired occupancy rights 
in the lands covered by these suits? If 
the answer to Issue 2 is in the affirma¬ 
tive, the Court will proceed to fix a fair 
1. (igiT’MP'Trj's^’s I G 509. 


and equitable rent in respect of these- 
lands to be paid by the first party defen¬ 
dants to the plaintiffs. We wish to make- 
one more observation in addition to what 
has been paid above. The learned Judge 
has said great stress upon Ex. E. Ex E 
is a judgment in a S. 103A case and is re¬ 
ferable only to the lands covered by Suit 
No. 853, but the learned Judge has ap¬ 
parently adopted it as the standard of 
evidence applicable to all the cases. We 
think - that the learned Judge has acted 
erroneously in placing reliance upon Ex. E 
for the purpose of his decision in all 
suits. The lower appellate Court is re¬ 
quested to return its findings upon tho 
issues enumerated above together with 
the record to this Court for final disposal 
of these appeals. Costs of this hearing 
will abide the result. 

V.S./r.k. Cases remanded. 
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Ohamier, C. J. and Chapman and 
J wALA Prasad, JJ. 

Bara Estate Ltd. —Defendants—Appel- 
nts. 

v. 

Anup Chandra —Plaintiff—Respondent. 
Letters Patent Appeal No. 44 of 1917, 
Decided on 3rd July 1917, from decision 
of Atkinson, J., in Second Appeal No. 
2309 of 1915. , J t 

(a) Letters Patent (Patna)—Order of btngle 

Judge directing trial of certain issue is not 
appealable. ^ 

There is no right of appeal under the Letters 
Patent against the order of a Single Judge of the 
High Court directing the 

(b) Evidence Act. (1872), S. 101—Contract 
unconscionable on face of it—Party seeking 
enforcement must prove no undue influence. 

Where a contract is on the face of it uncon¬ 
scionable it is the duty of the party seeking to. 
enforce it to prove that the contract v/as not in¬ 
duced by undue influence. [P 6S2 C 2] 

P. Kennedy Sbudi Saroshi CharanMitter 
—for Appsllants. 

Sushil Madhab Mtdlick.MuUafaKhan, 
Harnarain Prasad and Sambhii- Saran 
—for Respondent. 

Chamier, C. J.—This appeal arise out 
of a suit brought by the respondent to 
have a satta executed by him on Septem¬ 
ber 25th, 1913, in favour of the appellant- 
set aside on the ground that it was ob¬ 
tained from him under what he described: 
in his plaint os “dabao najaiz.”^ The- 
satta binds the respondent for a period of 
fifteen years to grow sugarcane on 12: 
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cotfcas of his holding every year according 
feo the directions of the servants of the ap¬ 
pellant. The Respondent was toget 3 annas 
per maund for the sugarcane produced and 
was to receive Rs. 30as tacoavi in certain 
instalments. If he failed in any year to 
cultivate the requisitearea with sugarcane, 
he was to pay damages at the rate of 
Rs. 50 per bigha. The satta expressly 
provides that the appellant’s servants 
shall be entitled to select the land on 
which the respondent was to grow the 
sugarcane. The respondent in his plaint 
alleged that there was a dispute between 
him and a pattidar named Jagan Ohou- 
dhuri, that Jagan Gboudhuri went to Mr. 
MacDonald, the Manager of the appellant 
company and that Mr. MacDonald sent 
for a Sub Inspector of Police, who took 
the respondent to the Factory an! direct¬ 
ed him to go to the Manager and settle 
the dispute. The respondent accordingly 
went to the Manager’s bungalow. When 
ha arrived there the Manager was told by 
the Munshi of the Factory that the res¬ 
pondent was not willing to pay damages 
on account of the sugarcane. Thereupon 
the Manager asked the respondent to put 
his thump.impression upon a certain 
stamped pajjer. The respondent refused 
to do so and thereupon the Manager thraa- 
tened him and said that he would cite 
the respondent’s wife and daughter as 
witnesses in the case with Jagen Chon- 
dhuri. The respondent says that he was 
alone when the employees of the Factory 
and the Manager himsolf threatened him 
that it was in that state of affairs that he 
put his thumb-impression on the printed 
stamped paper. Ultimately the Manager 
let the respondent go after taking Rs. 6 
from him as a fine. The respondent says 
that he subsequently learned that tho 
stamped paper was in fact satta binding 
him to grow sugarcane on the terms above 
state]. Ho says that he was nob will¬ 
ing to sign any such satta but was in- 
duced to do so by "dabao najaiz” and that 
If the satta were loft outstanding itsvould 
prejudice him greatly. IIo therefore asks 
that tho satta may be set aside. 

The appellant pleaded that the satta 
represented a fair contract and denied all 
the material allegations in tho plaint and 
pleadings. The Munsif fixed four issues 
one of which was was tho satta in suit 
executed by the plaintiff under duress or 
coercion. The Munsif found in favour 
ot the respondent on that issue and de¬ 


creed the claim. There was an appeal 
to the Court of the District Judge. Mr. 
Soroopa, who was presiding in that Court 
at the time examined the satta and gave 
it as his opinion that it was a “most one¬ 
sided arrangement. Hedeclinei to accept 
the respondent’s story that he had been 
forced by Mr. MacDonald or his servants 
to execute the satta by means of threats- 
but he found that it was proved that just 
before the satta was executed there was 
a criminal case pending against the res¬ 
pondent. He points out that Mr. Mac¬ 
Donald himself had stated that there was 
such a case and that the Sub-Inspector of 
Police had visited the Factory in connec- 
tion with it. Mr. Scroope went on to 
say that in his opinion it was probable 
that the Factory servants took advantage- 
of the respondent being in a tight place 
and there master being President of the 
panch to threaten the respondent and so 
got the satta out of him. “Anyhow,” 
said the learned District Judge: 

having regard to the fact that the plaintiff was 
mixed up in a criminal case at the time that the 
said company was his immediate landlord and that 
its I^Ianager Mr. MacDonald was a president of 
the bench in the habit of dealiot, with such 
criminal cases, one must hold that the defendant 
company was in a position to dominate the will of 
tho plaintiff and that it was insuch circumstances 
that the satta was executes” 

In the opinion of the learned Judge, 
the relative position of the parties being 
such as he describes, the appellant was 
bound to show that tho terms of tiie satta 
were fair and roasonablo under S.IG, Con- 
tract Act. Mr. Scroope was of opinion 
that there was no proof that the terms 
were fair and reasonable and he accord- 
ingly dismissed the appeal There was 
then a second appeal to this Court which 
came before Kiugsford. J.. Tliat learned 
Judge was of opinion that a case had been 

made out for the present respondent which 

had not been pub forward by him in his 
plaint and that what the Munsif and the 
District Judge should have done was to 
set themselves to enquire whether the 
respondent had proved tho allegations 
contained in the plaint which amounted 
in thoopinion of Kingsford, J., to adefinite 
charge of coercion, whereas they had dis. 
posed of the case as if it was one of undue 
influence. Kingsford, J., therefore direct¬ 
ed that tho record should be returned 
for a fresh finding upon the third issue, 
which I have set out above. Tho case 
then came before Mr. Sheepshanks. lie 
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also was of opioion that the oircumstaDces 
afforded good gocund for supposing that 
the execution of the satta was not alto¬ 
gether a voluntary one but had been in¬ 
duced by pressure of one kind or another. 
He went on to carry out the orders of 
this Court and see whether the respon¬ 
dent had proved the allegations made by 
him in his plaint. He came to the con¬ 
clusion that the respondent had not proved 
that the Manager had taken any part in 
obtaining the execution of the satta, or 
had used any threats of the kind suggested 
in the plaint and he therefore founded 
that the definite case of coercion had not 
Ijeen established. The case was then 
returned to this Court and it came before 
Atkinson. J., That learned Judge was of 
opinion that the case ought not to have 
been remanded for re-trial of the third 
issue, that the findings recorded by Mr. 
Scroope were suflScient and should have 
been accepted and that the appeal should 
have been dismissed. He accordingly 
disregarded the remand order made by 
Kingsford J.. and accepting the findings re¬ 
corded by Mr. Scroope he dismissed the 

Appeal. 

The case now comes before us as an ap. 
peal under the Ijettevs Petenfc. The first 
point taken in appeal was that if the res¬ 
pondent was dissatisfied with the order 
of remand made by Kingsford, J.. he 
should have appealed against it. In 
opinion there was no rightof appeal under 
the Letters Patent against the order oj 
Kingsford. J.. which was nob an order of 
remand at all but merely an order direct¬ 
ing t be trial of a certain issue. The learned 
vakil, for the appellant, admits that hois 
unable to produce any authority to the 
effect that an appeal could have been 
maintained against the order of Kingsfovd, 
J. In my opinion no appeal could have 
been filed under the Letters Patent and 
therefore the question whether the order 
made by Kingsford J.. was right or wrong 
may be considered by us. Having heard 
the arguments on both sides I have come 
to the conclusion that the judgment under 
appeal is right and should he affirmed. 
It is truethar the respondent madecerbam 

definite alk;^ution9 against the Manager 
of the appellant company and the servants 
of the company which amounted, to a 
charge of coercion as defined in the Con- 
tract Act. and that he failed to prove 
those allegations, but he also pleaded and 
proved a number of facts and circums¬ 
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tances which in the opinion of Mr. 
Scroope brought the case within the pur¬ 
view of S. 16, Contract Act. I agree 
with Mr. Scroope that the facts as found 
show that the manager of the appellant 
company was in a position to dominate 
the will of the respondent at the time 
when the satta was executed. I agree 
with him also that the contract is on the 
face of it unconscionable. In my opinionj 
he was right in holding that it was the 
duty of the appellant company to prove 
that the contract was induced by undue 
influence. The company did not prove 
this. It is suggested that they were 
misled by the terms of the third issue 
into supposing that they had to meet a 
charge of coercion and nothing else. 1 
cannot accept the suggestion. The res¬ 
pondent’s case was that the execution of 
the satta had been brought about by dabo 
najaiz” and be set out the whole 
facts which he proposed to prove. The 
appellant company must have known that 
proof of some only of the respondent a 
allegations would be sufficient to require 
them to show that the execution of the 
satta had not been obtained by unfair 
means. I would affirm the decision of 
Atkinson, J.. and dismiss this appeal 

with costs. 

Chapman J. —I agree. 

Jwala Prasad, J. —I agree. 

V s./r.k. Appeal dtsmtssea. 
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Mt. Beohan Kii.ar and others Ros- 

*'°ApTeaT No. 1116 of 1916. Decided on 

18th July 1917, from appellate 

Dist. Judge. Patna. t>/-23rd August 1916. 

(a) Bengal Land Registration Act (1876) 
S. 44—S 44 does not apply to revenue-free 

’’"br'J'tm ‘estat.' means and ineludes mvenue- 

paying lands and not revenue-free 

therefore has no application to 1 g] 

Registration 

S 78 — S. 78 is not bar to rent decree being 
obtained by mortgagee of revenue-free pro 

'’^The're is no provision for the * 

mortgagee of a revenue-free ^ rent 

fore S. 78 does not operate as a bar * 
decree being obtained by the a 

revenue-free property. itf coo 

Bimla Char an Sinfif/ia—for.AppellaoJ^- 
Surendra Nath Das—(or Respondeuts- 
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Jwala Prasad, J. —This is an appeal 
from the judgment of the District Judge 
pf Patna, dated 23rd August 1916, decree¬ 
ing the plaintiff’s suit for rent for the 
years 1319-1322. The tenant defendants 
have appealed. The only point urged on 
behalf of the appellants is that the suit 
for rent should be dismissed inasmuch as 
the plaintiff s name is not registered as a 
mortgigee in the Golleotorate. This Plea 
was taken by the defenJant-appallant 
in the Courts below. The first Court 
upheld the plea and dismissed the suit. 
On appeal the learned District Judge 
rejected the plea and decreed the suit, 
holding that S. 78, Land Registration 
Act, 7 of 1876 B. 0., is no bar to the 
suit; firstly, because the plaintiff is only 
an ijiradar of the share in respect of 
which the rent is claimed and as such 
she is not re.-juired to have her name 
registered under the Act ; and secondly, 
even if the plaintiff is a mortgagee, the 
registration of a mortgagee is optional, 
and as the provision in S. 78 is for the 
protection of a tenant, no question of 
protection can arise when the tenant, as 
in this case, pleads payment of the rent 
claimed and admits the relationship of 
landlord and tenant. The first reason 
gu-en by the learned District Judge is 
obviously under misapprehension, for the 
plaint, para. 1, clearly shows that the 
ijara patta, dated 29th November 1896 
•on the basis of which the rent is claimed' 

IS an usufructuary mortgiga dael in res ’ 
peeb of 4 annas 10 dams odd in Mouza 
Udami Ajrakha Khaira Toli, District 
mna. executed by Mb. Bibi Wazirun 
nessa the proprietress of the said share 

o'? payment of a debt 

of Rs. 20.000 due to the plaintiff from 
the said executant Wazirunnessa The 
morfcg^e bond was not produced in the 
lower Courts. A certified copy has been 
shown to «9 by the appellant, which 
«hows teat the plaintiff was to appro 

vUlaA^r' fixed of the 

ila^e, towards the interest of Rs 20 000 

aforesaid nn zarposbgi money 

«toresaid, up to the payment of full zarpeshgi.” 

plaintiff' is thus a mortgagee of 
respect* of io 

Thfs sh.r the rent is olaireed. 

■this share has been decribed in the 
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mortgage bond as lakhiraj or revenue-free 
property. No touzi number has been 
mentioned in the bond, but in the plaint, 
para. 1, it is stated that the touzi num¬ 
ber is 63. The plarintiff alleged in the 
plaint that her name was registered in 
Register Das ijiradar in respect of the 
share and that she is in possession of the 
same. It has however been held that 
as a matter of fact her name is not regis¬ 
tered. She took several adjournments 
to produce a certified copy of an extract 
from Register D but she did not produce 
It. and then admitted through her vakil 
that she was not registered andcantended 
that the law does not require her name 
to be so registered. Revenue-free pro¬ 
perty’ has been defined in Cl. 10. S. 2, 

Act 7 of 1876, Land Registration Act, to 
mean 

‘‘any land not subject to the payment of land 
revenue which is included under one entry in 
any part of the general register of revenue 'freo 

lauds. ’ 

Under S. 4 of that Act the Collector of 
every District is required to prepare and 
keep up the following registers . 

A, a general register of revenue-paying 
lands ; B. a general register of revenue- 
free lands ; C. inouzavar register of all 
Unds revenue paying and revenue free ; 

D. an intermediate register of changes 
affecting entries in the general and mou- 
zavar Registers. 

The property in question being revenue- 

free would have an entry in Registers 
Band C. The plaint shows that it has 
a touzi number assigned to it, namely 
No. bb. The presumption therefore is 
Uiat lb has an entry in the Collector’s 
Registers B and C. The contention of 
the respondent that there is no entry 
relating to the property in question in 
those registers is nob tenable in face of 
the admission in the plaint, there being 
DO 6videDC6 to tho contrSrry. 

Section 38 of the Act enacts as follows 

Every proprietor of aa estito or revenue- 

free property or of any iutereeb therein, rc- 

spoctively, bciog iu possession of such estate, 

property or interest at the commencement of 
this Act; 

every joint proprietor of an estate or revenue- 
free property being in charge of such estate or 
property or of any interest therein, respectiveh, 
on behalf of the other proprietors thereof, at the 
commencement of this Act 

and every person being manager of an estate 
or revenue-free property, or of any interest there¬ 
in, respectively, on behalf of a proprietor thereof, 
at the oomraencement of this Act, 

shall, if his name and the character and ex- 
tent of his -interest have not already been re- 
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gistered, make application ia the maanec here¬ 
inafter provided for the registration of his name 
and of the character and extent of his interest 
as such proprietor or manager to the Collector of 
the District on the general register of which such 
estate or property is borne,or to any other officer 
who may have bsen empowered by the Collector 
to receive such application within such time as 
the Lieutenant-Governor may fix as hereinafter 
provided.” 

Section 42 of the Act enacts as follows: 

“Every person succeeding after the commenoe- 
meut of this Act, to any proprietary right in 
any estate or revenue-free property, whether by 
purchase, inheritance, gift or otherwise 

every joint proprietor of an estate or revenue- 
free px'operty assuming charge after such com¬ 
mencement of such estate or property, or of 
any interest therein respectively, on behalf of 
the other proprietors thereof ; 

and every person assuming charge after such 
commencemeut of any estate or revonue-free 
property, or of any interest therein respectively, 
as manager, 

shall, within six mouths from the date of such 
succession or assumption of charge, make ap¬ 
plication in the manner hereinafter provided to 
the Collector of the District on the general re¬ 
gister of which such estate or property is borne, 
or to any other officer who may have been em¬ 
powered by such Collector to receive such appli¬ 
cations, for registration of his name and of the 
character and extent of his interest as such pro¬ 
prietor or mauager.” 

Under thesefcwo sections the proprietor 
of tho rovenuo-free property in question 
is required to have his name registered. 
Mb. Waxirunnessa being the proprietress 
of the rovenuG-froe property roust have, 
therefore her name registered in the 
Collector’s register. These sections havo 
nothing to do with a mortgagee of an 
estate or a revenue-free property. The 
section that relates to the registration 
of a mortgagee is S. 44 of the Act which 
ruDS follows ! 

‘‘Every psrson who holds a mortgagd of any 
proprietarv ri^ht in auy estate may apply to the 
Colkctor for registration of his name as such 
mortgagee, and of the interest m respect of 
which ba is mortgagee, and m such applica¬ 

tion shall specify whether ho or the mortgagor 
is in possession. On receipt of such application 
the Collector shall proceed, as far as possible ac- 
cord*!!? to the maoncr hereinafter prescribaa lo 
resnecl of applications for registration as propne- 
tor. Tho word “estate'* mentioned in S. i4 has 


the Act to mean 


been defined in Cl. 2, S. 3 of 
(a) any land subject to tho payment of land re¬ 
venue either immediately or prospectively, for 
tho discharge of which a separate engagement 
has been entered into with Government; (b) any 
land which is entered on the revenue roll as ae- 

paracely a.=sossed >vith land revenue.; 

(c) any laud being the property of Government 
of which tho Board shall have directed a separate 
entry on tho general register hereinafter men¬ 
tioned. . . . • 1 -I 

[ ‘Estate’, therefore, means and includes 

revenue-paying lands, and not revenue- 


free lands which have been defined in 
01. 10, S. 3, already adverted to. There¬ 
fore S. 44, has no application to a revenue- 
free property. There is no other section 
which expressly requires a mortgagee of 
a revenue-free property bo have his name 
registered in the Collector's register. Sec- 
tion 52 of the Act prescribes the proce¬ 
dure for the inquiry and the order to be 
made by the Collector on applications for 
registration of names either as proz>riefcor 
or as mortgagee. This section refers to 
applications under Ss. 38, 42 and 44 of 
the Act. In case ol an application by a 
proprietor, joint proprietor, or manager, 
of a revenue paying estate or a revenue- 
free property under S. 38, the Collector 
will inquire into possession of the appli¬ 
cant, and under S. 42 the Collector shall 
enquire into the succession or transfer 
and as to possession in accordance with 
the alleged succession or transfer. The 
section further goes on to say that on be¬ 
ing satisfied of possession of the applicant 
under S. 38 and of succession or transfer 
coupled with possession under S. 42, and 
nob otherwise, 

“the Colleotoc shall order the name ‘of the appli¬ 
cant to b 3 registered in tho proper registers as 
proprietor or manager of the said estate or teve 
nue-free property or interest therein ” 

So far the section does nob relate bo the 
registration of mortgages. Then follows 
tho proviso to the section which relates 
to mortgagees: 

“Provided that any person to whom auy pro¬ 
prietary right in an estate has been raort^'aged 
may be registered as mortgagee whether he be in 
actual possession or otherwise.’’ 

Mark the word “estate" in the section. 
“Bevenue-free property" has nob been 
mentioned in the proviso, nor in S. 44. 
It, therefore, follows that whereas the Act 
provides for the registration of a proprie¬ 
tor of a revenue-free property, it does nob 
provide for the registration of a mortgagee 
of a revenue free property. The changes 
affecting entries of a revenue-free pro¬ 
perty, so far as they relate to proprietors 
of such property, are noted in the 
mediate register called Register D” of 
the Collector. It may be that the Legis¬ 
lature intended that only proprietors or 
managers of a revenue free property un¬ 
der Ss. 38 and 42 of the Act should be re¬ 
gistered and nob mortgagees of such pro¬ 
perties. The reason for this intention 
may possibly be that as no revenue is 
payable for revenue-free properties, there 
is no necessity of requiring the mort- 



1918 


Pertap Mahton V. Mt. Bechan (Mulliok, J.) 


gagees’ name to be registered. Be that 
as it may, we have to construe the Act as 
■ it is, and we find as a matter of fact that 
there is no provision for the registration 
of a mortgagee of a revenue-free property 
in the Act. S. 78 of the Act runs as 
follows: 

No person shall be bound to pay rent to any 
parson clainoing such rent as proprietor or mana¬ 
ger of an estate or revenue-free property in res¬ 
pect of which he is required by this Act to cause 
his name to be registered, or as mortgagee, un¬ 
less the name of such claimant shall have been 
registered under this Act.” 

It is nob necsssary to quote the Ol. 2of 
this section. 

No doubt a person is nob bound to pay 
rent to a mortgagee unless his name is 
registered, whether the registration be op. 
tional or not. The view of the Court be¬ 
low that S. 78 of the Act will nob ope- 
rate as a bar to a rent decree as the re¬ 
gistration of a mortgagee is optional is 
m my opinion, nob correct. I am also of 
opinion that the learned District Judgeis 
nob correct when he says that S. 78 
should not apply where a tenant pleads 
payment and admits the relationship of 
a landlord and a tenant; for it is well set¬ 
tled that there can be no estoppel against 
an act of the legislature \.Vide Abdul Aziz 
v. Kanthu the authorities 

quoted thereunder.] Bub in order toapply 
the statutory bar of S. 78 to a mortgagee 
claiming rent, there must be a pro. 
visiou in the Act for the registration of 
his name as mortgagee. The words in 
Ol. 1 of the section, “unless the name of 
such claimant shall have bean registered 

important to show 
that the registration of the name must 
ba under the Aob If there is no provision 
m the Act for the registration of the 
mortpgee of a revenue-free property, I 
do not think that the seetion will operate 
as a bar to a suit by the mortgagee of a 

^ property. The correspond¬ 
ing S. 60, Ben. Ten. Act, which debars 
the person liable for tlie rent from plead, 
mg, m defence to the claim of the person 

Ac®' that th°‘^®‘' ‘r® Registration 

Act, that the rent is due to any third 

person as a so the words “the person re 
ir/safd^ah Registration Act.” 

fo^rent oam_b^ejeoted on tho ground 

1 (1911) 39 Oal 512=10 I 0 467~ 
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that his name is not registered under the 
Land Begistration Act. 

It is settled by decisions that a lessee 
or an ijaradar is entitled to recover rent 
although his name is not registered under 
the Land Begistration Act, the principle 
being that he is not required under the 
Act to be registered. Same principle 
should apply, to my mind to the case of a 
mortgagee of a revenue-free property, as 
he is not required by the Act to have his 
name registered. In this view of tho 
matter I think that the plaintiff’s suit 
cannot be dismissed on the ground that 
her name is not registered as a mortgagee 
of the revenue-free property in respect of 
which the rent has been claimed by her 
and I would dismiss the appeal. My 
learned brother, however, desires that the 
question, whether the property in suit 
was a revonue-free property or an estate 
should he decided by the Oourb below. I 
agree bo the order of remand made by my 
learned brother. 

Mullick, J .—This second appeal arises 
out of a suit for rent in respect of a pro¬ 
perty which is described in the plaint 
as a share in MauzaUdaini AjrakhaKhaira 
Toli, bearing touzi No. 68. It has been 
admitted in argument before us that the 
plaintiff is an usufructuary mortgagee by 
a mortgage pattah, dated 29bh November 
1896, and that although the term of the 
mortgage expired in 1310 Fasli, she is 
still in possession as the mortgage money 
has not been paid. The only point argued 
before us is whether the tenant is entitled 
by reason of S. 78, Land Begistration 
Act, Act 7 (B. O.) of 1876, to refuse pay¬ 
ment of rent on the ground that the 
plaintiff being a mortgagee was bound to 
have her name registered in the Collector’s 
hooks. Although the point is not free 
from difficulty and although the definition 
of proprietor in the Act might favour tho 
view that a mortgagee also is included in 
the definition and is, therefore, required 
under S. 42 of the Aob to register himself 
upon the execution of the mortgage, still 
the preamble of the Act, read with S. 44 
and S. 52, would seem to indicate that it 
is only the mortgagee of an estate, as do. 
fined in the Act, that is bound to register 
himself before he can sue for rent. It may 
be that S. 44 concerned itself with mort¬ 
gagees of revenue-paying estates, whether 
in possession or not, for the reason that 
the interest of such mortgagees passed at 
a sale for arrears of Government revenue 
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Hosvever thafe may be, I agree -with my 
learned colleague fchafc the disqualification 
placed by S, 78 does not extend to re- 
venue.free properties or other lakhiraj 
properties. 

I am not satisfied, however, that we 
have sufficient materials befors us for de¬ 
termining whether the property in suit 
is an estate or not. The judgment of the 
lower appellate Court will be set aside 
and the case will be remanded to him for 
re hearing. If the defendants can show, 
the onus being upon them as they plead, a 
statutory bar, that the property is an 
estate within the meaning of the Act. then 
they will succeed. There is no question 
of any written contract which takes the 
case out of S. 78, and this point, there¬ 
fore, will not bo opened. Costs will abide 
the result. 

v.S./r.K, Case remanded. 
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Kirpal Singh and another —Judgment- 
debtors—Appellants. 

V. 

Kedarnath Bose and another —Decree- 
holders— Respondents. 

Misc. Appeal No. 267 of 1916, Decid¬ 
ed on 14bh June 1917. from order of Sub- 
Jndge, Monghyr. D/- 19th September 

P. C. (1908), O. 21. Rr 69 and 90— 
Sale adjourned .ine die —No fresh sale pro- 
clametion-If loss is caused sale is vitiated. 

Where in execution proceedings the L/Ourt ad- 
iourns the sale sine die and thereafter no fresh 
sale proclamation fixing a new and definite date 
for bolding the sale is issued, it is a material 
irregularity within the meaning of 0.21, B. 69, 
in publishing and conducting the sale end the 
gale is liable to be set aside if subjtantlal injury 
resulting from the maierialirregulanty is pr<^ed. 

[P 68T O IJ 

Parmeshtt-ar Dyal for App^R^o ts. 

Naresh Chandra Singh- forSRespon- 

dents. , , . 

Judgment. —The Respondents in mis¬ 
cellaneous appeal obtained adecree against 
the father of the appellants on foot of a 
mortgage executed in 1894. The mort- 
gage-deoree is dated 26bh Dacember 1906 
and in this year 1917, the mortgage de¬ 
cree is still unsatisfied. Many apph- 
cations for execution have been made 
from time to time. The present appH- 
oation is the last of a series of many and 
is dated 18bh November 1914. Oi 26fch 
January 1916. the sale proclamation was 
duly published and the date fixed for the 


sale was 13th March 1916. The present 
appellants objected to the form of bbe 
proclamation inasmuch as it did not set 
out tbe'value of the property as estimat¬ 
ed by them. Accordingly an application 
was made to the Calcutta High Court, 
and the High Court at Calcutta was 
pleased to order that the Subordinate 
Judge should insert in the sale procla¬ 
mation the value of the property esti¬ 
mated by the judgment-debtor. The sale 
proclamation was amended and then duly 
published in accordance with the require, 
ments of the order of the Calcutta High 
Court. The decree-holders valued the 
property at Rs. 6,100 and the judgment- 
debtors valued it at Rs. 12,000. 

The sale was about to be held on 13bh 
March, being the date fixed in the sale 
proclamation, but immediately before 
13fch March the present appellants ap¬ 
plied to this Court to stay the sale. 
Notice was allowed to issue by the Regis¬ 
trar to stay the sale pending a formal 
application being made to -this Court 
for a stay of the sale. The date of the 
order of tho Registrar was 7th March 
1916, and it required the respondents to 
show cause why the sale should not be 
stayed. The matter came before the 
learned Chief Justice and Jwala Prasad 
y., of this Court on 17bh March. These 
learned Judges came to the conclusion 
that there was no ground whatsoever 
for staying the sale and they directed 
that the sale should proceed forthwith. 
The order of the Registrar reached the 
Subordinate Judge on lOfch March and 
the Subordinate Judge adjourned the sale 
sine die. The order of 17th March made 
by the Divisional Bench of this Court 
rejecting the application for stay readied 
the Subordinate Judge on 21sb March; 
and the learned Subordinate Judge, in 
obedience to the order of this Court, pro¬ 
ceeded with the sale of the property 
there and then on 2l9t March 1916 and 
the property was sold to the decree-- 
holders for the sum of Rs. 7 250 for the 
four denominations of property set out 
in the sale proclamation. There appear 
to have been present at the sale the de¬ 
cree-holders and four other persons. 

This application is now made to us by 
the appellants, the judgment-debtors, to 

set aside the sale on the ground that 
there was a material irregularity iu the 
publishing and conduct of the sale which 
resulted in substantial injury to the 
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petitioners by reason of the property be¬ 
ing sold at a very low price. The learned 
- Subordinate Judge, as I have observed, 
on lObh March adjourned the sale sine 
die and thereafter he issued no fresh sale 
proclamation fixing a new and definite 
date for holding the sale. It appears to us 
that the learned Subordinate Judge under 
O. 21, R. 69, should have, strictly speak, 
ing, issued a fresh proclamation, after 
the receipt of the order of the High 
Court of 17bh March, on 21st March 
and W 0 fchiok thafc in not issuing a fresh 
proclamation there was an irregularity 

in the publication and conduct of the 
sale. 


The question we have to decide is 
whether from that irregularity substan¬ 
tial injury resulted to the appellants be¬ 
fore us. If substantial injury resulted 
bo the appellants by reason of the irregu- 
larity, then according to the authorities 
lb appears reasonably clear that the sale 
ought to be set aside and a fresh sale 
held. It IS contended on behalf of the 
appellants that by reason of this irregu¬ 
larity there were few bidders at the sale* 
that no one knew the hour at which the 
sale would take place and that the price 
offered by the decree holders was an in- 
^lequate price for the property sold. 
The appellants allege that the property 
IS worth about Rs. 12,000. This esH 

‘he prZrty is 
based upon the evidence of the plaintiff 

and three other witnesses, none of whom 
1 think would carry conviction, so far as 
their evidence is concerned, to the mind 
of any Court. The appellant is natur¬ 
ally inclined to inflate the value of the 
property as much as possible therefore 
one must view his evidence with some 
auspioion. But even if we take his evi 

dence as given, and review the prices 
which have been paid by the purchasers 
for each lob that was advertised for sale. 

I do not think that the margin of differ, 
ence such as would warrant any Court 
in holding that the property was sold for 
8 iD iD^dccjUftts pric 0 . 

Property No. 1 was valued by the ap¬ 
pellant approximately at Rs. 3.000, while 
the price paid for it is Rs. 3.800; pro 
perty No 2 was valued by the judgment- 

Rs. 600: property No 3 was valued hy 
the judfimont.debtor at Rs. 3.250 and it 
realized Hs. 2.22-5; property No. 4 was 
valued by the judgment-debtor at Rs. 890 


and it realized Rs. 625. Comparing these 
figures given by the judgment-debtor 
himself with the prices paid by the pur- 
chasers, can it be said that the property 
was sold for an inadequate consideration 
or that the plaintiff by reason of the 
non-publication of a second proclamation 
suffered substantial injury as a result ? 
If we total the figures estimated by the 
judgment debtor for the four denomina- 
Uons of property the total comes to 
Rs. 8,140 as against the sum of Rs. 7,250 
realized by the proceeds of the sale 
Both witnesses 2 and 3 estimate the 
value of the property that was sold at 
Rs. 13,000 or thereabouts. Neither of 
them know what properties have been 
sold, although they live in the vicinity 
of the judgment-debtor’s property and 
from the cross examination of these wit¬ 
nesses it appears that they are persons 
whose evidence cannot be accepted as 
taustworthy. Witness 2, says : 

“ I did not know of tho sal) and' do not know 
what properties have been sold." 

He further says : 

“ I did not go to Pochu Singh, and have no 
concern with him. I have neither sold nor nur- 
chased any land.” ^ 

It is clear from the evidence of this 
witness that he has no intrinsic know, 
ledge of the value of land and therefore 
his evidence is of no value as corrobora- 
tion of the appellants’ evidence. Wit¬ 
ness 3 is likewise a person who does not 
impress us as being a witness that can be 
relied upon. He states that the property 
is worth Rs. 13.000. He says his income 
19 Rs. 5 000 or Rs. 6.000 a year, but he 
further states that all the property be¬ 
longs to his father and is in his father’s 
name and that he does nob know what 
share he has in the family property. He 
does not know how much or what * pro 

perty has been sold and finally he says 
that he has come to depose at the request 
of Hito Babu, Pleader, It appears to us 
that this witness also is untrustworthy 
and unconvincing. The next witness 
witness 4, we do not think puts the case 
very much further. 

On the other hand witness No. 3 for 
the decree-holders appears to carry a 
reasonable sense of conviction by hig evi 
dence. He is a four annas malik in the 
lagir of which six annas have been sold 
he has also purchased land close to the 
SIX bigoas in Sher Muhammed Teudail 
which has been sold; he used to look 
after the cultivation of the judgment- 
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■debtors’ land during their minority and 
'•b© appears to have a knowledge of the 
value of land, having himself purchased 
land within a reasonable time before the 
present sale took place. He says that he 
thinks Rs. 3,000 an ample price for lot 
No. 1 of the property sold Rs. 550 for 
^lot No. 2, Rs. 1,200 for lot No. 3 and 
Rs. 400 for lot No. 4. If we take the 
evidence of this witness as reasonably 
trustworthy, it would appear that the 
price paid by the purchasers was sub¬ 
stantially more than the actual value of 
the land as estimated by this witness. 
It is certainly almost equivalent to the 
value given by the judgment-debtors 
themselves. The learned Judge who de¬ 
cided this case does not appear to have 
had present to his mind the proper legal 
considerations bearing upon the facts of 
the case. He says : 

“ I do not think that his plea of inadequacy 
of price can have theeffeqt to sot aside the sale.” 

In our opinion it would certainly have 
that effect if substantial injury had been 
caused to the judgment-debtors by reason 
of inadequacy of price following from 
the non-publication of a fresh proclama¬ 
tion. We hold that there was in this 
case an irregularity but we further hold 
that substantial injury has not resulted 
to the judgment-debtors-appellants by 
reason of inadequacy of price. The 
amount of the mortgage decree is 
Rs. 11,000 odd, so that the amount re- 
alized by the sale is insufficient to satisfy 
the decree-holders’ debt. These appel¬ 
lants have been induced for some reason 
or other to embark upon a sea of litiga- 
-tion. Throughout these execution pro¬ 
ceedings these appellants, and those 
who are behind them, have endea¬ 
voured to defeat and delay the execution 
of the decree-holders’ mortgage decree. 
In 1907 a regular Suit No. 428 of 1907 
was instituted by Mt. Bindawati olaim- 
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ing the mortgaged properties as her ' 
mikliat right. This lady was grand¬ 
mother of the appellants. That suit w^.- 
dismissed. In 1910 a regular Suit No.'4\^ 
of 1910 was instituted by the judgment- 
debtors to set aside the mortgage decree. 
That suit was also dismissed. Subs 
quently when the execution of the mori,- 
gage decree was proceeding, regular Su:‘ 

No. 444 of 1914 was instituted to se. 
aside the decree in the Court of the Ad¬ 
ditional Subordinate Judge of Monghyr, 
but was dismissed. 

After the prayer for injunotion was re 
jeoted, an appeal was taken to the GaU 
cutta High Court and was also dismissed. . 
After the dismissal of the said appeal by 
the High Court objections were taken in 
this execution proceeding which were j 
disallowed both by the lower Court and 
by the High Court. Then an applica¬ 
tion for the issue of an injunction was 
again filed in the Court of the Additional 
Subordinate Judge at Monghyr on 5th 
February 1916 and again rejected by that 
Court and by the High Court. It is 
clear therefore that at every step the 
iud<^ment-debtors heve endeavoured to 
defeat and delay the execution of the 
mortgage decree and we understand tha . 
they ooD template further litigation 
With this however we are not concerned. 

We have only to determine whether or 
not upon the facts stated in the petition 
the sale ought to be set aside. Upon a 
careful consideration of the case we have 
come to the conclusion that although 
there was an irregularity in the publish¬ 
ing and conduct of the sale that neverthe- ^ 
less no substantial inquiry was caused to ' 
the appellants by reason of that irregu- ^ 
larity, and that therefore the sale ought 1 
not to be set aside. We accordingly dis- 
miss this appeal with costs. 
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Appeal dismissed 
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